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TO 
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AUTHOR'S  SINCERE  RESPECT  AND  ESTEEM, 
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DEDICATED. 
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PREFACE. 


Some  years  ago  it  occurred  to  the  author  that  a  book 
written  with  a  view  to  elucidate  the  extent  of  the  powers 
and  duties  of  an  Arbitrator,  would  be  useful.  The  yaluable 
works  then  existing  on  the  subject  of  awards  did  not  seem 
addressed  exactly  to  that  object ;  and  since  the  publication 
of  the  then  latest  of  them,  a  large  number  of  cases  relating 
to  arbitration  had  been  decided  in  the  courts.  Under  those 
circumstances,  the  present  work  was  commenced ;  and  though 
the  author  has  been  anticipated  in  his  expectation  of  being 
the  first  to  present  the  effect  of  those  decisions  before 
the  public,  he  has  been  encouraged  to  complete  his  under- 
taking, in  the  belief  that  there  is  still  room  for  a  work 
written  with  the  view  contemplated  aboye.  As  a  further 
distinction,  and,  he  trusts,  recommendation,  he  would  add, 
that  the  following  pages  embody  the  substance  of  important 
parliamentary  enactments  not  hitherto  noticed  in  works  on 
awards ;  and,  he  believes,  every  case  of  any  interest  on  the 
subject  of  Arbitration  up  to  the  end  of  Michaelmas  Term  of 
the  present  year  is  referred  to  in  the  Treatise  or  in  the  Ad- 
denda. 

Hoping  these  considerations  will  relieve  him  from  the 
charge  of  presumptuously  entering  upon  ground  already 
fiilly  occupied,  he  proceeds  at  once  to  state  the  course  which 
he  has  pursued. 


VI  PREFACE. 

The  present  treatise  is  divided  into  three  parts. 

In  the  second,  or  principal  part,  the  author  has  endea- 
voured to  set  forth  an  exposition  of  the  law  of  arbitration,  so 
far  as  it  concerns  the  Arbitrator's  powers  and  duties,  and  to 
arrange  it  so  as  to  show  him  how  he  may  best  exercise  the 
one  and  perform  the  other.  It  treats  also  of  the  privileges 
and  liabilities  of  an  Arbitrator. 

To  these  objects  the  inquiry  was  originally  intended  to 
have  been  confined :  but  as  the  Arbitrator's  functions  vary 
materially  with  the  varying  terms  of  the  submission  to  re- 
ference, it  was  found  incumbent  to  enter  into  a  more  detailed 
investigation  respecting  the  submission  :  and  the  result  of  that 
research,  so  far  as  it  primarily  affects  other  parties  than 
the  Arbitrator,  has  been  prefixed  in  the  Gist  or  preliminary 
part ;  in  the  hope  of  assisting  parties  to  select  that  mode  of 
arbitration  best  suited  to  their  particular  circumstances. 

The  third  part,  respecting  the  effect  of  awards,  and  tiie 
modes  of  enforcing  and  setting  them  aside,  was  added  from 
a  desire  to  make  the  work  in  a  measure  complete  as  a 
treatise  on  awards,  as  well  as  on  Arbitrators.  Unfortunately 
this  part  of  the  subject  has  far  exceeded  the  contemplated 
limits. 

A  variety  of  Precedents  tmd  of  Forms  of  Proceedings  re- 
lating to  Arbitration  has  been  subjoined  in  the  Appendix  of 
Forms. 

In  this  Appendix,  for  the  sake  of  convenient  perusal  and 
selection,  a  large  number  of  clauses  capable  of  being  bene- 
ficially introduced  into  submissions  is  collected  together 
under  Form  I. :  so  with  regard  to  awards,  clauses  showing 
the  modes  of  awarding  on  a  great  variety  of  matters  are  all 
comprised  under  Form  LXVIII,  the  first  under  the  head 
of  awards.  There  are  also  contained  forms  for  proceed- 
ings  as    to  references  respecting  the  compensation   to  be 
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paid  to  persons,  whose  lands  are  taken  under  the  authority 
of  Parliament  for  the  purposes  of  a  Railway  or  other  Public 
Undertaking. 

For  many  forms  in  the  Appendix  the  author  has  to  ex- 
press himself  indebted  to  the  kindness  of  legal  friends,  and 
to  the  courtesy  of  the  officers  of  the  courts  of  law,  and  more 
particularly  of  Mr.  Hill  and  Mr.  Kemp,  of  the  Rule  Office 
of  the  Court  of  Queen's  Bench ;  and  he  wishes  especially 
to  acknowledge  his  obligations  to  Mr.  P.  W.  Rogers,  of  the 
Registrar's  Office  of  the  Court  of  Chancery,  for  affording  him 
much  valuable  information  on  points  of  Chancery  practice, 
for  furnishing  him  with  various  forms  used  in  Chancery  in 
proceedings  connected  with  arbitrations,  and  for  kindly 
drawing  up  the  tabular  statement  of  the  modes  of  enforcing 
awards  in  Equity,  which  appears  as  Form  CIV.,  p.  805. 

Recent  legislation  having  so  widely  enlarged  the  field  of 
arbitration,  ei^ecially  by  means  of  ^'  The  Lands  Clauses 
Consolidation  Act,  1845,"  '^  The  Railways  Clauses  Conso- 
lidation Act,  1845,"  ^*  The  Companies  Clauses  Consolida- 
tion Act,  1845,"  and  *'  The  Public  Health  Act,  1848,"  it  has 
been  thought  advisable  to  add,  in  a  further  Appendix,  the 
arbitration  clauses  of  those  Acts,  and  the  other  principal 
Statutes  and  sections  of  Statutes  relating  to  Arbitration. 
With  a  view,  moreover,  to  the  assistance  of  Arbitrators,  es- 
pecially of  those  who  are  unconnected  with  the  profession  of 
the  Law,  the  effect  of  the  principal  statutable  provisions 
(except  those  of  "The  Public  Health  Act,"  which  was 
passed  too  recently  to  admit  of  it,)  has,  as  before  stated, 
been  incorporated  in  the  body  of  the  Treatise. 

In  conclusion,  the  author  hopes,  as  he  has  not  spared 
time  or  labor  in  the  endeavour  to  make  his  book  worthy 
of  £avor,  that  its  errors  and  deficiencies  will  be  noted  with 
indulgence ;  that  it  will  be  found  useful  and  acceptable  to 
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the  Public  and  the  Profession ;  and  more  especially  that  it 
mil  prove  serviceable  to  those,  yrho  are  called  upon  to  fill 
the  office  of  Arbitrator. 

FRANCIS  RUSSELL. 


2,  Fig  Tree  Courty  Temple. 
December  1,  1848. 
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Wright  y.  Fairfield.  84. 
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A.&E. 

AL  -        - 

Ah&Ik  »        - 

Andr.  - 

Atk.  . 


B.  &A. 
B.&Ad.       - 

B«    &  Dm  » 

B.  &  C. 
B.  &  P. 

B*  &  P.f  N.  B. 

Bac.  Ab.  Alb. 
Ban  &  Beatty 
Barnard*        • 
Barnes 

Beay.   - 
Bing.    - 
Bing.  N.  C.  - 
Bladi.  Comrn. 
Bligfa    - 
B1i0Li  N.  8.  • 

Bott     . 
Bro.  C.  C« 
Bra.  P.  C« 
Brooke 


AdolphoB  &  EUis'  Reports,  King's  Bench.  [1854—1840]. 

Adolpbos  &  EUU  Reports,  New  Series,  or  Queen's  Bench 
Reports.  [184L-— oontiniiing]. 

Aleyn's  Reporto,  King's  Bench.  [1646—1648]. 

Ambler's  Reports,  Chancery.  [1737—1783.] 

Andrew's  Rqx>rts,  King's  Bench.  [1737, 1738]. 

Atkyns'  Reports,  Chancery.  [In  the  time  of  Lord  Chancel- 
lor Hardwieke]. 

BamewaU  &  Alderson's  Reports,  King's  Bench.  [1817— 

1822]. 
BamewaU  &  Adolphos'  Reports,  King's  Bench.  [1830— 

1834]. 
Broderip  &  Bingham's  Reports,  Conunon  Pleas.  [1819 — 

1822]. 
BamewaU  &  CressweU's  Reports,  King's  Bench.  [1822— 

1830]. 
Bosanquet  &  Puller's  Reports,  Common  Pleas.  [1797 — 

1804]. 
Bosanquet  &  PuUer's  New  Reports,  Common  Pleas.  [1804 

—1807]. 
Bacon's  Abridgment,  title  Arbitrament. 
BaU  &  Beatty's  Reporto,  Chancery,  Irelsnd.  [1807—1811]. 
Bamardiston's  Reporto,  King's  Bench.  [1726—1741]. 
Barnes'  Notes  of  Practice  Cases,  Common  Pleas.    [1732— 

1760]. 
Beavan's  Reporto,  Rolls.  [1838— continuing] 
Bmgfaam's  Reporto,  Common  Pleas.  [1822—1834]. 
Bingham's  New  Cases,  Common  Pleas.  [1834—1840]. 
Blackstone's  Commentaries  on  the  Laws  of  England. 
Btigh's  Reporto,  House  of  Lords.  [1819—1821]. 
Bligh's  Reporto,  New  Series,  House  of  Lords.  [1827— 

1837]. 
Bott's  Poor  Laws. 

Brown's  Chancery  Cases,  Chancery.  [1778—1794]. 
Brown's  Parliamentary  Cases.  [1702—1800]. 
Brooked  Abridgment 
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Brownl. 

BiOst.   - 

Burr.    ... 

Burr.  S.  C.    - 

C.  &  P. 

C.  &  J. 

C.  &  M. 

C.  &  P. 
C.  B.    - 

C.  M.  &R.    - 

Cald.    - 

Camp.  .         .         • 

Carth.  - 

Gas.  in  Chanc. 

Gas.  in  Eq.  Ab. 

Gas.  temp.  Finch    - 

Gas.  temp.  Hardw. 

Ghanc.  Rep.   • 
Ghitt.  or  Gh.  - 
Ghitt.  PI. 
Co.  LHt. 

Code  de  Proc.  Civ. 
Colles'  Pari.  Gas.    - 
Coll.  caa.  in  Ghanc ) 
V.  C.  K.  B.        - ) 
Com.  Dig.  Arb. 
Com.  Rep. 
Comb.  •        .        . 
Coop. 

Coop.  C.  C.  •        - 
Coop.  Eq.  PL 
Cowp.  -        •        . 
Cox 
Cro.  Car. 

Cro.  Eliz. 

Cro.  Jac. 

Cromp. 


Brownlow  &  Goldesborough's  Reports,  Common  Pleas. 

Printed,  3rd  ed.,  1675. 
Bulslrode's  Reports,  King's  Bench.  [1609—1625]. 
Burrow's  Reports,  King's  Bench.  [1756—1772]. 
Burrows'  Settlement  Cases,  King's  Bench.  [1732 — 1776]. 

Clarke  &  Finelly*8  Reports,  House  of  Lords.  [1831^-con- 

tinuing]. 
Grompton  &  Jervis'  Reports,  Exchequer  and  Exchequer 

Chamber.   [1830—1832]. 
Grompton  &  Meeson's  Reports,  Exchequer  and  Exchequer 

Chamber.  [1832—1834]. 
Carrington  &  Payne's  Reports,  Nisi  Prius.  [1823—1841]. 
Common  Bench  Reports,  Common  Pleas.  [1845 — continu- 
ing]. 
Grompton,  Meeson,  &  Roscoe's  Reports,  Exchequer  and 

Exchequer  Chamber.  [1834,  1835]. 
Caldecott*s  Reports,  Magistrates'  cases.  [1776—1785]. 
GampbeU's  Reports,  Nisi  Prius.  [1807—1816]. 
Carthew's  Reports,  King's  Bench.  [1688—1699]. 
Cases  in  Chancery.  [1660—1697]. 
Cases  in  Equity  Abridged. 
Reports  of  cases  in  Chancery  in  the  time  of  Sir  Heneage 

Finch,  Lord  Chancellor.  [1673-1680], 
Cases  in  the  time  of  Lord  Hardwicke,  King's  Bench. 

[1733—1738]. 
Reports  in  Chancery.  [1615 — 1710] 
Chitty's  Reports,  King's  Bench.  [1782—1819]. 
Chitty  on  Pleading. 
Coke  upon  Littleton. 
Code  de  Procedure  Oiyile. 
Golles'  Cases  in  Parliament.  [1697—1709]. 
Collyer'ls  Cases  in  Chancery,  before  Vice-Chancellor  Knight 

Bruce.  [1844 — continuing]. 
C(»nyn'B  Digest,  title  Arbitrament. 
Comyn's  Reports.  [1697—1739]. 
Gomberbach's  Reports,  King's  Bench.  [1685—1698]. 
Cooper's  Reports,  Chancery.  [1815]. 
Cooper's  Cases  in  Chancery.    [  1  B46^-continaing] . 
Cooper's  Equity  Pleading. 
Cowper's  Reports,  King's  Bench.  [1774—1778] 
Cox's  Gases  in  Chancery.  [1783—1796]. 
Croke's  Reports,  King's  Bench  and  Common  Pleas,  in  the 

time  of  Charles  I. 
Croke's  Reports,  King's  Bench  and  Common  Pleas,  in  the 

time  of  Elizabeth. 
Croke's  Reports,  King^s  Bench  and  Common  Pleas,  in  the 

time  (k  James  I. 
Crompton's  (Geo.)  Practice,  Common  Placed. 


D.  &  L.        -        -    Dowling  &  Lowndes*  Reports,  Bail  Court,  Common  Pleas, 

and  Exchequer.  [1843— continuing]. 

D.  &  R.        -        -    Dowling  &  Ryland's  Reports,   King's  Rendu  .  [1822-^ 

1827]. 

DM^Ch.  Pr.  Head->  jy^^^L's  Chancery  Practice,  hy  Headlam.  [1845]. 


lam 
Deac.  &  Gh.  - 
Dick.    - 
Dig.      -        - 


Deacon  &  Chitty's  Reports,  Bankruptcy.  [1832—1835]. 

-  Dickens*  Reports,  Chancery.  [1559—1784]. 

-  Digests  or  Pandects  of  Justinian. 
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Domit  • 
Dow  - 
Dow,  N.  S.    - 

Dowl   - 

Dowl.  N.  S.  - 

Dru.  &  War.  - 

Dyer    - 


-  Domnt'f  Loit  Cbiki. 

-  Dow's  Reporta,  House  of  Lords.  [1813—1818]. 

-  Dow's  Beportsi  New  Series,  House  of  Lords.    [1827— 

1830]. 

•  Dowlingfa  Reports,  Practice  Caaea,  Bail  Court,  CoounoD 

Pleas,  and  Exchequer.  [1830—1841]. 

•  Dowfing's  Practice  Gases,  New  Series,  Bail  Court,  Common 

Pleas,  and  Exchequer.  [1841—1843]. 

-  Drury  and  Warren's  Reports,  Irish  Chancery.    [1841— 

1843] . 

•  Dyer's  Reports  in  the  time  of  Henry  VIII.,  Mary,  and 

Elizabeth. 


East     ...  East's  Reports,  King's  Bench.    [1809—1812]. 

Eden    -        -        -  Eden's  Chancery  Cases.     [1757—1766]. 

£q.  Cas.  Ab.  -        -  Cases  in  Equity  Abridged. 

Erskine's  Institutes  Erskine's  Principles  of  the  Laws  of  Scotland. 

Eap.     ...  Sspinasse'a  Reporta,  Nisi  Priua.     [1798—1807]. 

Ex.  R.  -        -        -  Exchequer  Rc^rts,  Exchequer  &  Exchequer  Chamber. 

[1847 — continuing]. 


F.  Moore 
FStKg.  - 
Fitzheriiert,  Ab. 
Forrest 
Freem. 


Gale  - 
Godb.  . 
Gow,  N.  P.C. 

H.  &  W.       - 

H.  BL  . 

Hard.  - 
Hare    - 

Harr.Woodf. 

Hob. 

Hodges 


-  Sir  Francis  Moore's  Reports,  temp.  Henry  VII. — Jamea  I. 

-  Fitzgibbon's  Reports,  King's  Bench.     [1727—1781.] 

-  Fitzherberf  s  Abridgment.     [1577]. 

.    Foirest's  Reports,  Exchequer.    [1800,1801]. 

-  Freeman's   Reports,    King's    Bench  &    Common  Pleas, 

[1670— 1704  J. 

-  Gale's  Reports,  Exchequer.     [1835, 1836]. 

-  Godbott's  Reports.     [1573—1637]. 

.    GoVs  Nisi  Prius  Caaea.     [1818—1820]. 

.    Harrison  &  WoUaston's  Reports,  King's  Bench  &  BaO 

Court.     [1835,  1836]. 
•    Henry  Blackstone's  Reports,  Common  Pleas  &  Exchequer 

Chamber.     [1 788—1 796] . 
.    Hardres'  Reports,  Exchequer.     [1655—1668]. 
.    Hare's  Cases  in  Chancery,  \A),  Wigram.     [1841- 

tinuing.] 
.    Hamson's  WoodfaR's  Landlord  &.  Tenant. 
.    Hobarts'  Reports,  Common  Pleas,  temp.  Jamea  L 
.    Hodges'  Rq^rts,  Common  Pleas.    [1835—1837]. 


Jacob  &  Walker's  Reports,  Chancery.     [1819—1821]. 

"^  >  Jarman  &  Bythewood's  Conveyancing: 

•    Jenkins'  Reports,  Exchequer  Chamber,  firom  temp.  Henry 
III.  to  James  I. 

Jones  &  Latouche  •    Jones  &  LatOQche'a  Reports,  Chancery  (Ireland).  [1844 — 

oonnnuing]* 
Jurist.     [1837— <!ontinuing].  « 


J.  &  W. 

Jarman   &    Bythe- 

wood  CouT. 
Jenk. 


Jur. 

Keb.     - 

KeiHwy  -  • 

Knapp   Pr«  Conih 

cil  Rep.  -  • 

L.  J.,  C.  P.  '  • 

L.  J.,  Ch«  *  • 


Keble's  Reports,  King's  Bench.     [1660—1676]. 
Reports  by  Keilwey,  temp.  Henry  VII.,  Henry  VIII. 

^  KnaFP'fl  ^^  Council  Reports.    £1 829—1836] . 

Likw  Joiimal  Reports,  Common  Pleas.  [1831— continuing]. 
Law  JovnMl  Rqrarts,  Chaneery.    [1831— contoniing.] 
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L.  J.,  Ex. 
L.  J.,  Q.  B. 
Latch 

LcL  Kenyon 
Ld.  Raym. 

Leon.   • 
Lev, 

litt     - 

Loflt    . 
Latw.  - 


M*  &  C«        -        * 
M*  &  G.        •        • 

M.  &  P. 

M.  &  R. 

M.  &  S. 
M.  &  8c. 

M.  &  W.       - 

Madd.  - 

Madd.  Chanc  Pnct 

March 

Marsh. 

M'LeL 

M'LeL  &  Y.  - 

Mitf.Plead.iii  Chanc. 

Mod.    - 

MoUoy 

Moo.  &  M.    - 

Moo.  &  Rob* 

Moor. 

Moore 


N.  &  M. 

N.  &  P. 

N*  S.  C«        * 

Noy      - 

Owen  - 

P.W.  - 
Pahn.  - 
Peake,  N.  P.  C. 
Phill.  - 
Pop.  - 
Pract.  Reg.    - 


Law  Journal  Reports,  Exchequer.     [1831— oontmniiig]. 
Law  Journal  Reports,  Queen's  Bench.  [1831— oontinning]. 
Latch's  Reports,  King's  Bendi,  temp.  Charles  I. 
Lord  Kenyon's  ReporU,  King's  Bench,  &c.  [1753—1759]. 
Lord  Raymond's  Reports,  King's  Bendi  &  Common  Pleaa. 

[1695—1732]. 
Leonard's  Reports,  temp.  Elizabeth  &  James  I. 
Levinz*  Reports,  ling's  Bench  &  Common  Pleas.    [1660 

—1697]. 
Littleton's  Reports,  Common  Pleas  &  Exchequer.      [1627 

—1631]. 
Loiit's  Reports,  King's  Bench,  &c.    [1772, 1773]. 
Lutwyche's  Reports   and  Entries,   Common    Pleas,  &c. 

[1682—1703]. 

Myhie  &  Craig's  Reports,  Chancery  &  RoUs.     [1835— 

1840]. 
Manning  &  Granger's  Reports,  Common  Pleas.      [1840— 

1844]. 
Mylne  &  Keene's  Reports,  Chancery&  Rolls.  [1832—1835]. 
Moore  &  Payne's  Reports,  Common  Pleas  &  Exchequer 

Chamber.    [1827—1831]. 
Manning  &  Ryland's  Reports,  King's  Bench.  [1827— 183^. 
Maule  &  Sdwyn's  Reports,  King's  Bench.    [1813—1817]. 
Moore  &  Scott's  Reports,    Common   Pleas,    Exchequer 

Chamber,  and  House  of  Lords.    [1831—1834]. 
Meeson  &  Welsby's   Reports,  Exchequer  &  Exchequer 

Chamber.    [1836—1847]. 
Maddock's  Reporto,  Vice-Chancellor.    [1815—1822]. 
Maddock's  Chancery  Practice. 
March's  Reports.    [1640—1642]. 
Marshall's  Reports,  Common  Pleas.    [1813—1816]. 
M'Leland's  Reports,  Exchequer  &  Exchequer  dbamber. 

[1824]. 
M*Ldand  &  Younge's  Reports,  Exchequer  and  Exchequer 

Chamber.     [1824, 1825]. 
Mitford's  Pleadings  in  Chancery. 

-  Modem  Reports.    [1660—1701]. 

-  Molloy's  Reports  (Irish),  Chancery.    [1827—1829]. 

-  Moody  &  MaUdn's  Nisi  Prius  Reporto.    [1826—1830]. 

-  Moody  &  Robinson's  Reporto,  Nisi  Prius.     [1837—1844]. 

-  Sir  Fnncis  Moore's  Reporto,  temp.  Henry  VII.— -James  I. 

-  Moore's  Reporto,  Common  Pleas  &  Exchequer  Chamber. 

[1817—1827]. 

-  Nerile  &  Manning^s  Reporto,  King's  Bench.  [1832 — 1836]. 

-  Nerile  &  Perry's  Reporto,  Queen's  Bench.  [1836—1838]. 

-  New  Sessions  Cases,  Queen's  Bench,  Magistrates'  Cases. 

[  1 844 — continuing] . 

-  N^/s  Reporto,  temp.  EIiz. — Charles  I. 

-  Owen's  Reporto,  temp.  Elizabeth  and  James  I. 

-  Peere  William's  Reports,  Chancery,  &c    [1695—1735} 

-  Pahner's  Reporto,  King's  Bench.     [1619—1628]. 

-  Peake's  Nisi  Prius  Cases.     [1790—1806]. 

.    Phillips'  Reporto,  Chancery.     [1841— continuing]. 

-  Popham's  Reports,  temp  EIiz. — Charles  I. 

-  Pi'actical  Register  of  the  Common  Pleas,  temp.  Anne^ 

George  II. 
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PrecinCh.  -        -    Precedents  in  Chancery.     [168^—1722]. 
Price    ...    Price's  Reports,  Exchequer.    [1814^1824]. 


Q.  B.    - 


-    Queen's  Bench  Reports,  or  Adolphus  &  EUis'  New  Scries. 
[1 84  l^ontinning] . 


Reg.Gen.H.T.2,W.IV.Regu]se  Generales,  Hilary  Term,  2nd  William  IV. 


Rep. 
Rep.  in  Chanc. 
Rolle  Ab.  Arb. 
Rolle  Rep.     . 
Rose     - 
Russ.    - 
Russ.  &  M.   • 
Ry.  &  M.      - 

S.  &  S. 

Salk.    . 
Saund. 
Sayer   - 
Scott    - 

Soott,  N.  R.  - 

Show.  . 

Sid.  - 
Sim. 

Skin.  - 

Smith  - 

Stark.  - 

Stra.  -        • 
Sty. 


Lord  Coke's  Reports,  temp.  Eliz.  &  James  I. 

.  Reports  in  Chancery.     [1615—1710]. 

-  RoUe's  Abridgment,  title  Arbitrement. 

-  Rolle's  Reports,  King's  Bench,  temp.  James  I. 
.  Rose's  Reports,  Bankruptcy.     [1810—18161. 

-  Russell's  Reports,  Chancery.    [1826—1829]. 

-  Russell  &  Mylne's  Reports,  Chancery.     [182^—1831]. 
.  Ryan  &  Moody's  Reports,  Nisi  Pvins.     [182^—1826]. 

.    Simons  and  Stuart's  Reports,  Vice-Chancellor.    [1822 — 

1826]. 
.    Salkeld's  Reports,  King's  Bench,  &c.     [1689^1711]. 

-  Saunder's  Reports,  King's  Bench.     [1666—1671]. 
.    Sayer's  Reports,  King's  Bench.     [1752—1 756]. 

-  Scott's  Reports,  Common  Pleas  &  Exchequer  Chamber. 

[1834—1840]. 
.    Scott's  New  Reports,  Common  Pleas  &  Exchequer  Chamber, 

[1840—1845]. 
.    Shower's  Reporto,  King's  Bench.     [1678—1693]. 
.    Siderfin's  Reports.    [1660—1670]. 
.    Simons'  Reports,  Vice-Chancellor.     [1826— continuing]. 
.    Skinner's  Reporto,  King's  Bench.     [1680—1697]. 

-  Smith's  Reporto,  King's  Bench,  &c     [1803—1806]. 
Storkie's  Reporto,  Nisi  Prius.     [1814—1823]. 

-  Strange's  RqKnrto.    [1716—1747]. 
.    Styles'  Reporto,  Kingps  Bench.     [1646—1655]. 


Sug.Vend.&  Purch.    Sngden's  Vendors  &  Purchasers. 


Swanst. 

T.R.    - 

T.  Jones 

T.  Raymond 
Taml.   . 
Taunt. 

Tidd.  Pr.  - 
Turn.  &  R.  - 
Tyr.  or  Tyrw. 


V.  &  B. 
Vent.    - 

Vem.    "        - 
Ves.     - 

Ves.  Sr. 
Vin.  Ab. 

W.BL 
W.  Jones 
W.W.&D.  . 


.    Swanston's  Reports,  Chancery.     [1818, 1819]. 

-  Term  Reporto,   or   Dumford  &  East's  Reporto,  King's 

Bench.     [1785—1800]. 

-  Sir  Thomas  Jones'  Reports,  King's  Bench  and  Common 

Pleas,  temp.  Charles  II. 

-  Sir  Thomas  Raymond's  Reporto.     [1660—1672]. 

-  Tamlyn's  Reporto,  Rolls.     [1829,  1830]. 

-  Taunton's  Reporto,  Common  Pleas,  &c     [1807—1819]. 

-  Tidd's  Practice. 

-  Turner  &  Russell's  Reports,  Chancery.     [1822—1824]. 

-  Tyrwhitt's  Reporto,  Exchequer  &  Exchequer  Chamber. 

[1830—1835]. 

-  Vesey  &  Beame's  Reporto,  Chancery.    [1812—1814]. 

-  Ventris'  Reporto,  King's  Bench  &  Common  Pleas.     [1669 

—1691] 

-  Vernon's  Reporto,  Chancery.     [1680—1719.] 

-  Vesey's  Reporto,  or  Vesey  Junior's  Reports,  Chancery. 

.     [1789^1817]. 

-  Vesey  Senior's  Reports,  Chancery.     [1746—1755]. 

-  Viner*8  Abridgment. 

.    Sir  William  Blackstone's  Reporto.     [1746—1779]. 

.    Sir  William  Jones'  Reporto,  temp.  James  I.  &  Charles  I. 

-  Willmore,  Wollaston,  &  Davison's  Reports,  King's  Bench. 

[1837]. 
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Went.  Oflf.  Ex. 
West.  Symb. 
WiUes  - 
Wil».    • 

Wils.  C.  C.    - 
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ADDENDA  AND  CORRIGENDA. 

32,  inurt  in  note  (a),  "  See  9&Tiell  r.  Bast.  Count.  Raflway  Comp.  L.  J.,  Bxch. 

228, 297.^ 
84,  ukiert  in  note  (t),  "  See  FaTiell  y.  East.  Count  Railway  Comp.,  L.  S.,  Bxch. 

228,  297,  cited  port,  597." 
08,  in  lart  line, /or  •*  7  &  8  Vict.  c. 98," read*'7kS  Vict  c  88." 

141,  ybr  ««.  2,  8,"  in  note  (*),  read  "  8. 28." 

142,  inBert  In  note  (z\  "  Hawksworth  v.  Bramma]l,  5  M.  &  C.  281." 

145,  insert  in  note  u),  "  Recognised  and  affiimed  in  Bowen  T.  WiSiamB,  Hot.  24, 
1848,  Bxch." 

145,  insert  in  note  (m),  **  Bnt  in  Leslie  v.  Ricbaidson,  Jnly  8, 1848, 12  Jar.  780, 

the  Court  of  C.  P.  decided,  that  where  an  aiUtrator  who  has  enlarged  the 
time  for  making  his  award  nnder  the  power  given  him  by  the  sabmission, 
allows  the  enhumed  time  to  expire  before  making  his  awud,  the  court  can 
farther  enlarge  ue  time  nnder  the  statute.'* 

146,  insert  as  a  note  to  the  first  paragraph,  **  Hall  ▼.  Ronse,  4  M.  &  W.  24,  per 

Paike,  B.  28;  Parberry  v.  Newnham,  7  M.  &  W.  878;  S.  C.  9  Dowl. 
288 ;  Leslie  v.  Richardson,  12  Jar.  780 ;  Bowen  T.  Williams,  Bxch.  Nov. 
24, 1848." 
146,  insert  in  note  (o),  "  A  judge's  order  under  the  statute  enlarging  the  time  for 
the  arbitrators  to  award  applies  to  the  umpire.     Bowen  v.  n  ilHams,  Exch. 
Nov.  24, 1848." 
202,  insert  in  note  (/),**  Where  pending  the  reference  the  parties  agreed  to  refer 
certain  items  to  an  engineer  whose  report  the  arbitrator  was  to  adopt  as 
final,  and  the  award  stated  that  the  arbitrator  had  adopted  the  report, 
there  is  no  ground  on  that  account  for  impeaching  the  award.  Sharp  v.  Noel, 
May  8, 1848,  C.  P.,  Law  Times,  June  17, 1848,  p.  242." 
210,  insert  in  note  (m\  "  See  Wright  v.  Graham,  Exch.  Nov.  25, 1848,  ace." 
226,  insert  in  note  (m),  "  A  judge's  order  enlarging  the  time  for  Uie  arbitrators  to 
award    extends  the  umpire's  time  also.       Bowen  v.  Williams,   Exch. 
Nov.  24, 1848." 
252,  insert  in  note  (/),  "  Hawksworth  v.  Brammall,  5  M.  &  C.  281." 
272,  line  27,/or  '*  revocation,"  read  **  reservation." 

S95,  insett  the  following  cases  at  the  end  of  the  page,  after  the  case  of  Bast  &  West 
India  Docks  &  Birmingham  Junction  ttailway  Company  8c  Biadshaw,  In 
re,  17  L.  J.,  Q.  B.  362. 

"  The  N.  S.  Railway  Company  gave  notice  to  certain  trustees  that  they 
required  certain  lands  for  the  purposes  of  their  railway.    The  trustees  wrote 
in  answer,  stating,  '  We  hereby  give  you  notice  that  we  have  and  claim  an 
estate  and  interest  in  certain  copyhold  lands,'   [the  lands  specified],  '  and 
that  we  daim  compensation  for  the  said  lands  and  hereditaments*  fspecify- 
ing  the  amount]  ;  '  and  we  do  hereby  signify  mft  desire  to  have  the  same 
compensation  settled  by  arbitration,  and  we  do  hereby  nominate  and  ap- 
point A.  B.  one  of  the  arbitrators  in  the  premises,'  &c.     In  the  appoint- 
ment of  an  arbitrator  by  the  company  the  question  referred  was  stated  to 
be  '  as  to  the  amount  of  compensation  to  be  paid  by  the  said  company  for 
the  purchase  of  the  said  lands  and  hereditaments,  or  of  the  interest  of  the  said 
[the  trustees],  or  of  the  interest  of  any  other  person  or  persons'  which  the 
trustees  were  enabled  to  sell,  and  also  for  damage,  &c.  Before  the  arbitrators, 
a  third  party  claimed  compensation  from  the  company  as  lessee  for  a  term 
of  years  of  the  lands  in  question.  The  umpire  awarded,  that '  1861/.  2s.  6d. 
is  the  value, and  shall  be  paid  by  the  N.  S.  R.  Company  to  [the  trustees], 
as  such  trustees  as  aforesaid,  for  the  purchase  of  the  fee  simple  in  possession 
free  firom  incumbrances  of  and  in  the  said  copyhold  lands,'  &c.    He  also 
awarded  a  further  sum  for  severance  and  damage.     It  was  objected,  that 
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the  appointment  of  the  arbitrator  by  the  tnutees  was  defectiTe  under  the 
ftatute;  that  the  award  did  not  state  the  amonnt  of  the  compensation  to  be  paid 
for  the  interest  of  the  trustees ;  and  that  there  were  no  means  of  ascertaining 
how  much  of  the  sum  awarded  for  the  fee  simple  was  to  be  paid  in  respect  m 
thelessee^s  interest,  and  how  much  for  that  of  the  trustees.  The  court  consi- 
dering the  Tslidity  of  the  award  only  doubtful,  refused  to  set  it  aside,  and 
obserred,  that  though  the  submission  was  not  aooordinff  to  the  statute,  and 
though  the  umpire  had  not  decided  rightly  on  the  question  of  the  fee  simple, 
the  award  might  possibly  be  binding  by  reason  of  die  conduct  of  the  parties 
amountinff  to  a  parol  submission.  North  Stafibrdshire  RaiL  Comp.  & 
Lander,  In  re,  May  4, 1848 ;  17  L.  J.,  Exch.,  Dec.  85a** 

"  Where  a  hmdowner  claims  compensation,  not  only  for  the  land  required 
bjjr  the  Railway  Company,  but  also  for  other  small  parcels  of  land  which 
the  company  are  bound  to  purchase  at  his  request,  and  appoints  his  ar- 
bitrator to  assess  it ;  and  the  company  appoint  their  arbitrator  to  assess  the 
compensation  only  as  to  the  lands  required  by  them,  an  award  awarding  one 
gross  sum  stated  to  be  for  the  value  of  the  lands  required  by  the  company, 
and  of  the  small  parcels  which  the  landowner  calls  on  them  to  pnrdiase, 
is  bad  under  the  statute,  thoush  the  court  will  not  set  it  aside,  if  it  is  doubt- 
fisl  whether  by  reference  to  the  conduct  of  the  parties  it  may  not  be  sus- 
tained. North  Staffordshire  Railway  Company  6i  Wood,  In  re.  May  4, 
1848 ;  17  L.  J.,  Kzch.,  854.'* 

49S^  inssTt  in  note  {eS,  *'  If  the  reference  is  to  two  arbitrators,  who  by  writing  in- 
dorsed on  the  snbnussion  are  to  appoint  a  third  arbitrator  to  act  with  them, 
a  dedaration  alleging  that  the  two  by  writing  appointed  a  third  to  act  with 
them,  is  bad  on  general  demurrer  if  it  does  not  state  that  they  appointed 
him  by  writing  '  indorsed  on  the  submission.'  Bates  t.  Townley  1  Ex.  R. 
572." 

525,  insert  in  note  (&),  *' Auriol  v.  Smith,  1  Turn.  &  R.  121;  Hawksworth  y. 
BrammaU,  5  M.  &  C.  281.** 

568»  msert  in  note  (%)^ "  If  an  award  orders  the  plaintiff  to  repay  to  the  defendant 
any  sum  uie  defendant  may  be  compelled  to  pay  in  respect  of  a  certain  bill 
of  exchange,  and  the  defendant  afterwards  is  obliged  to  pay  the  holder  of 
the  bill,  repayment  pursuant  to  the  award  cannot  be  enforced  by  attach- 
ment.   Graham  v.  Daroev,  C.  P.,  Nov.  14, 1848,  12  Law  Times,  149." 

579,  insert  in  note  (r),  "  See  Wright  ▼.  Graham,  Exch.,  Nov.  25, 1848.  aoc." 

594,  insert  in  note  m,  "  If  an  Kwnid  orders  the  pkintiff  to  repay  to  the  defendant 
any  sum  tne  defendant  may  be  compelled  to  pay  in  respect  of  a  certain  bill 
of  exchange,  and  the  defendant  afterwards  is  obliged  to  pay  ^e  holder  of 
the  bill,  a  rule  of  court  will  not  be  granted  to  enforce  repayment  pur- 
suant to  the  award.  Graham  ▼.  Darcey,  C.  P.,  Nov.  14,  1848.  12  Law 
Times,  149." 

^'  On  showing  cause  against  a  rule  to  pay  a  sum  awarded  on  a  reference 
by  judge's  order,  the  court  refused  to  allow  the  pleadings  in  the  cause  to  be 
brought  before  them  by  affidavit,  so  as  to  raise  an  objection  as  to  the  award 
finding  inconsistently  on  the  issues,  sayinff  that  on  such  a  motion  they  could 
not  look  at  any  matter  but  what  appeared  on  the  submission  and  award ; 
but  it  appearing  by  the  affidavits  that  the  award  was  executed  by  two  of 
ihe  arbitrators  <m  one  day,  and  by  the  third  on  another  day,  they  allowed 
an  objection  to  be  raised  as  to  the  mode  of  execution,  and  discharged  the  rule* 
Mying  that  the  point  as  to  the  validity  of  the  execution  of  the  award  was 
too  nice  for  the  court  to  settle  it  on  a  motion,  which  was,  in  &ct,  similar  to 
an  application  for  an  attachment,  and  that  the  parties  must  be  left  to  raise 
it  by  an  action.    Wri^t  v.  Graham,  Exch.,  Nov.  25, 1848." 

716,  insert  as  a  note  to  Form  XZII.,  "  See  Lee  v.  Austen,  Y.  C.  of  E.,  5  Aug.  1848, 
E.  D.  C.  Reg, 

800,  insert  as  a  note  to  Form  XCVL,  "  See  Ex  parte,  Clarke,  deceased,  V.  C.  E.  B. 
Aug.  1, 1846;  Fisher  v.  Mackiell,  V.  C.of  B.,  14  Jan.  1846,  H.  H.  Reg.; 
Tumley  v.  Barber,  L.  C. 81  July.  1846,  K  D.  C.  Reg.;  Fradley  v.  Haslam, 
M.  R.,  1  Ap.  1847,  J.  C.  R^." 


PART  THE  FIRST. 
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PART   THE   FIRST. 


tS^t  Sb^hmimion* 


Statement       This  first  port,  which  is  introductory  to  the  main  object  of 
**^?con?^*  this  work,  namely,  the  exposition  of  the  duty  of  an  arbitrator, 
tento  of  the  is  occupied  with  the   consideration   of  the   agreement  by 
^^"^     which  parties  agree  to  submit  their  differences  to  the  decision 
of  an  arbitrator.     An  agreement  of  this  sort  is  termed  a  sub- 
mission to  arbitration ;  or,  more  simply,  a  submission.     A 
preliminary  inquiry  into  its  nature  is  necessary,  since  it  is 
the  submission  alone  that  invests  the  arbitrator  with  autho- 
rity, defines  his  duties,  and  is  the  foundation  of  all  his  pro- 
ceedings.    The  several  chapters  therefore,  of  this  part,  are 
employed  in  investigating,  what  matters  may  form  the  sub- 
ject of  a  submission,  who  may  the  parties  be  that  contract, 
and  what  are  the  various  modes  of  effecting  it. 


CHAPTER  I. 

WHAT  MATTERS  MAY  BE    REFERRED  TO  THE 
DECISION  OF  AN  ARBITRATOR 

In  this  chapter  it  is  proposed  to  consider  what  are  the  ^^'  ^* 
sabjects  on  which  an  arbitrator  maj  be  called  upon  to  award.  -^ — ^ 
The  first  section  enumerates  the  civil  interests  over  which  ^^^^^^^ 
his  jurisdiction  may  be  extended,  the  second  section  dis-  chapter. 
cusses  the  propriety  of  submitting  to  his  decision  matters 
and  proceedings  of  a  criminal  character. 


SECTION  I. 

MATTBRS  AFFECTING  THE  CIVIL  INTERESTS  OF  THE  PARTIES. 

I.  Civil  rights  of  the  partie8.]^A31  matters  in   dispute  AU  matten 

^  ^  ^  ^         concerning 

concerning  any  personal  chattel  or  personal  vnrong  may  be  personal 
referred  to  the  decision  of  an  arbitrator  (a).     Thus  breaches  ^JJJ^'  ^ 
of  contracts  generally,  breaches  of  promise  of  marriage  (i),  wrongs. 
trespass,  assaults,  charges  of  slander(c),  differences  respect- 
ing partnership  transactions  (c{),  or  the  purchase  price  of 

(a)  Bac.  Ab.  Arb.  A. ;    Blake's  (c)  linch  v.  Dacy,  1  Keb.  848. 

case,  6  Rep.  43 ;   Black.  Comm.  iiL  (d)  Hewitt  v.  Hewitt,  1  Q.B.  1 10; 

1&,  i&th  ed.  Baker  v.  Townshend,  1  Wilkinson  v.  Page,  1   Hare,  276; 

Moore,  120,  S.  C,  7  Taant.  422.  Waters  ▼.  Taylor,  15  Ves.  10. 

(6)  16  Ed.  IV.  2.  pi.  6. 

B  2 


L 


WHAT   MAY  BE    REFERRED. 


Part  I.    property  (^),  and  questions  relating  to  tolls  (/),  or  the  right 
'  '      '  to  tithes  {g)y  may  all  be  the  subjects  of  a  reference. 


^****'^  Debts  certain,  according  to  the  old  authorities,  are  not 
submissible,  because  it  is  said  to  be  the  design  of  an  arbi- 
trator to  reduce  uncertain  debts  and  duties  to  a  certainty, 
and  that  to  award  a  man  a  certain  debt,  is  to  give  him  no 
more  nor  to  do  any  greater  thing  for  him  than  was  done  be- 
fore (A).  They  accordingly  lay  down  the  rule  that  only 
things  of  an  uncertain  nature  can  be  submitted  to  arbitra- 
tion (t),  and  hold  that  no  reference  can  be  made  of  a  debt 
on  bond  (A:),  of  arrears  of  rent  ascertained  by  a  lease  (/),  or 
of  damages  recovered  by  verdict  and  judgment  (m),  because 
they  are  certain  before  the  submission.  And  on  this  ground 
an  attempt  was  made  to  set  aside  an  award,  where  the  sub- 
mission was  respecting  72/.  due  for  rent,  and  the  arbitrator 
awarded  60/.  in  satisfaction  of  the  72/.  The  court,  however, 
held,  that  as  the  72/.  was  only  demanded,  not  admitted  to 
be  due,  the  award  was  good  (»). 

Debts  of  ro-  Though  an  action  of  account  which  is  uncertain  may  be 
referred,  yet  a  debt  for  arrearages  of  account  taken  before 
auditors  cannot,  it  is  said,  be  discharged  by  award,  for  the 
above  reason  that  it  is  a  debt  certain,  and  also  because  it 
appears  of  record,  and  must  be  discharged  by  matter  of  as 

SobmiBsible  high  a  nature  {o).     However,  when  joined  with  other  mat- 

Sngfc  *'  *®'*»  ^  ^^^^  certain  as  a  debt  on  specialty  or  record  may  be 
submitted,  for  then,  as  the  submission  is  entire,  the  whole 
matter  submitted  is  uncertain  (p). 


(e)  Round  v.  Hatton,  2  Dowl. 
N.  S.  446. 

(/)  Allen  V.  Milner,  8  C.  &  J. 
47. 

{g)  Proflser  v.  Goringe,  3  Taunt. 
425. 

(A)  RoUe  Ab.  Arb.  R.  2 ;  Bac. 
Ab.  Arb.  A. 

(0  Com.  Dig.  Arb.  D.  3. 

(k)  Com.  Dig.  Arb.  D.  3 ;  Morris 
V.  Creacb,  1  Lev.  292. 

(/)  Bac.  Ab.  Arb.  A. 


(m)  Bac.  Ab.  Arb.  A. 

(ft)  Godfrey  v.  Godfrey.  2  Mod. 
303. 

(o)  Bac.  Ab.  Arb  A. ;  RoUe  Ab. 
Arb.  R.  1, 4. 

{p)  Com.  Dig.  Arb.  D.  3 ;  Rolle 
Ab.  Arb.  R.  3,  5 ;  but  see  RoUe 
Ab.  Arb.  R.  6,  semble  contr^,  where 
the  debt  certain  is  a  matter  of  re- 
cord. See,  also,  Luddington  v. 
White,  Styles,  350. 


CIVIL   INTERESTS.  5 

Real  property  stands  on   a  somewhat  different  footing    Part  I. 
firom  personal  property  as  a  subject  of  arbitration.     This^"''*  ^* 
arises  from  the  interest  the  lord  in  feudal  times  had  that  the  Matten 
land  should  not  be  aliened  collusively  without  his  eonsent(;).  ^i^™"* 
To  prevent  which  it  was  held  that  neither  freehold  or  in-  P*^^- 
heiitance  could  be  determined  by  arbitrament  (r).     But  it 
was  also  held  that  the  arbitrator  might  direct  one  party  to 
infeoff  the  other  («),  or  to  release  his  right  to  the  land  (t), 
and  that  it  would  be  a  breach  of  the  arbitration  bond  to  re- 
fuse compliance  (u).    Even  so  late  as  the  reign  of  William 
the  Tfadrd,  Powell,  Judge,  is  reported  to  have  said,  ^^  It  is  a 
question  whether  title  to  land  is  submissible,  since  it  is  in 
the  realty.^     But  the  answer  was  given  to  that  observation 
by  Treby,  C.  J.,  ^^  that  things  in  the  realty  might  be  sub- 
mitted as  well  as  in  the  personalty,  but  they  could  not  be 
recovered  upon  the  award  (x). .   It  is  clear  that  a  partition 
of  the  lands  of  joint  tenants  (y),  or  tenants  in  common  (^r), 
may  be  made  by  an  arbitrator,  and  that  settlements  of  dis- 
puted   boundaries  (a),  of  questions  betwee^  landlord  and 
tenant  respecting  waste  (i),  of  title  to  land  by  devise  (c), 
and  of  title  to  land  in  general  {d\  may  all  now  be  effected 
by  arbitration. 

The  practical  distinction  seems  this,  that  though  an  arbi- 
trator can  transfer  a  right  to  personal  property  by  his  deci- 
sion, if  afifcerwards  assented  to  and  acted  upon  by  the  parties, 
yet  owing  to  a  subtlety  of  form  arising  from  feudal  principles, 
a  right  to  real  property  cannot  pass  by  the  mere  award,  but 
the  arbitrator  must  award  a  release  or  a  conveyance  (e). 

Pure  questions  of  law,  as  for  instance  a  demurrer,  may  be  QnettionB 

of  law. 

(9)  Black.  Comm,  voL  iii.  15,  248. 

ISth  ed.  (a)  Taylor  v.  Parry,  1  M.  &  G. 

(r)  Com.  Dig.  Arb.D.  3 ;   RoUe  604. 

Ab.  Arb.  V.  if)  Hmiter  v.  Rice,  16  East,  lOO. 

(t)  Rollc  Ab.  Arb.  E.  3,  F.  9.  (c)  Downs  v.  Cooper,  2  Q.  B. 

(0  Rolle  Ab.  Arb.  B.  14,  K.  15.  256. 

(»)Black.  Coinm.iii.l5.  15thed.  {d)  Doe  d.  Morris  v.  Rosser,  3 

\x)  Marks  v.  Marriott,    1    Ld.  East,  lb. 

Raym.  114.  («)  Bl.  Comm.  iii.  15  ;   Hunter 

(y)  Knight  v.  Barton,  6   Mod.  v.  Rice,  15  East.  100;  Thorpe  v. 

231.  Eyre,  1  Ai  &£.  926. 

(«)  Johnson  v.  Wilson,  Willes, 


6  WHAT   MAY  BE    REFERRED. 

Part  i.    referred  to  the  decision  of  an  arbitrator  (/).      So  he  may  be 
^'  '•  ^'  ^'  called  upon  to  determine  the  liability  of  a  party  on  a  pro- 
missory note  (g),  or  to  put  his  construction  on  an  act  of 
parliajnent  {h)y  or  on  the  effect  of  a  will  (t). 

Actions  at  All  actions  at  law  and  suits  in  equity,  excepting  perhaps 
tuits  in  actions  upon  penal  statutes  by  common  informers  (A),  may 
«Lrnij,       j^  determined  by  arbitration. 

The  reference  of  an  action  may  be  made  at  any  stage  of 
the  proceedings  from  the  issuing  of  the  writ  (/)  to  the  trial 
at  Nisi  Prius  (m) ;  sometimes,  even  after  verdict.  For  on  a 
motion  by  leave  reserved  to  set  aside  a  verdict  taken  by 
consent  at  a  certain  sum,  the  court  referred  it  to  an  arbitrator 
to  ascertam  the  amount  of  damages  to  which  the  plaintiff 
was  entitled  (n).  And  in  another  case,  on  a  motion  for  a 
new  trial  in  an  action  of  trespass  the  same  course  was 
pursued  to  determine  the  ownership  of  some  trees,  the  sub- 
ject of  the  action (o).  Contingent  damages  on  a  demurrer 
may  be  referred  equally  with  damages  on  the  issues  in 
fact  {p). 

Claim  bar-  A  claim  which  a  mere  rule  of  practice  prevents  the  courts 
of  practice^  from  entertaining  may  be  considered  by  an  arbitrator. 

Thus,  on  a  reference  of  a  chancery  suit  and  all  matters  in 
difference,  an  arbitrator  is  justified  in  allowing  interest  on 
both  sides  of  an  unliquidated  account,  where  it  would  not  be 
allowed  by  the  court  {q). 

Not  matters      When  the  subject  matter  is  clearly  illegal,  no  binding 

illegal  J  v  J 

award  can  be  made. 

(f)    Ching  V.  Ching,  6  Ves.  2S1;  L.  9T6. 

YouBgs.  Walter,  9  Ves.  364;  Mat-  (m)  Allenby    v.     Prondlock,  4 

thew  V.  Davis,  1  Oowl.  N.  S.  679.  Dowl.  54. 

(^)  Wilkinson  v.  Page,  1  Har  e,  (n)  Thompson  v.  Jennings,  10 

276.  Moore,  110. 

(k)  Price  V.  Hollis,  1  M.  &  S.  (o)  Thompson  v.  Jennings,  10 

105.  Moore.  UO. 

(t)  Steff  V.  Andrews,  2  Madd.  6.  .  (p)  Cooper  v.  Langdon,  9  M.  & 

(*)  18  Ens.  c.  6.  W.  60. 

(/)  Rogers  v.  Dallimore,  6  Taunt.  {q)  (In  re)  Badger,  2  B.  &  A. 

Ill  ;  Wynne  v.  Edwards,  1  D.  &  691. 
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Thus,  where  a  bill  of  exchange  was  accepted  for  a  sum   Part  I. 
awarded  due  on  illegal  stock-jobbing  transactions,  the  arbi-  °''  '*  ^  ' 
trator  to  whom  it  had  been  indorsed  was  held  not  entitled 
to  sue  upon  it  (r). 

But  where  transactions  between  parties  have  been  closed  Illegal 
by  a  general  award  apparently  good,  the  courts  haye  refused  ^,^t."''^ 
to  re-open  them  on  a  suggestion  that  some  illegal  item  has 
been  admitted  in  account. 

Where  it  was  sworn  that  the  arbitrator  had  allowed  in  ac- 
count premiums  of  insurance  on  an  illegal  voyage  to  an  hos- 
tile port  the  court  refiised  to  interfere,  and  Oibbs,  G.  J.,  said, 
'^  Here  is  a  dispute  about  a  ship,  and  the  defendant  insists 
that  as  the  plaintiff  was  a  fiareigner  the  whole  affair  was 
illegal.  It  may  be  so,  but  these  are  executory  matters,  and 
when  such  are  referred  jand  settled  by  arbitration  the  court 
will  never  set  the  award  aside.  The  ground  of  the  insurance 
also  is  one  wULoh  the  court  cannot  take  into  considera- 
tion" {#). 

The  future  conduct  of  parties  with  respect  to  the  enjoy-  ^^^oie  om 
ment  of  property,  in  matters  beyond  the  power  of  any  court 
to  prescribe,  is  of)»n  submitted  to  the  regulation  of  an  arbi- 
trator. Thus,  an  arbitrator  has  been  called  upon  to  set  out 
what  road  one  of  the  contending  parties  should  have  over 
certain  lands  {t),  to  determine  with  respect  to  such  things 
as  a  pump,  a  yard,  a  doorway,  a  hedge  and  ditch  (u),  a  flue, 
a  watercourse,  or  a  waterspout  (a?) ;  how  they  shall  in  future 
be  enjoyed  and  used,  and  even  to  say  generally  what  shall 
be  done  by  the  parties  respecting  the  matters  in  dispute  (y). 


II.   Matters  referred  by  statute.^ — ^It  often  happens  tluU  PubHc  and 

private 
rights  by 

(r)  fiteera  v.  Laahley,  6  T.R  61.  Dowl.  54.  »*»*«*«. 

{9)  Wohknberg  v.  Lageman,  6         (»)  Boodle  v.  Davis,  3  A.  &  £. 

Taaut.  250;  See  Aubert  v.  Maze,  200. 

2  B.  &  P.  371,  and  Watts  v.  Brook,        (a?)  Ross  v.  Clifton,  9  Dowl.  356. 
there  dted.    See  Miller  v.  Robe,  3         (y)  Wiightson  v.  Bywater,  3  M. 

Taunt,  461.  &  W.  199. 

(t)  Allenby    v.     Proudlock,    4 


8  WHAT   MAY   BE    REFERRED. 

Paet  I.    private  persons  cannot  deal  with  their  respectiye  interests  in 
^°'''^'   •  lands  as  they  wish  and  as  is  desirable,  in  consequence  of 
the  disability  to  contract  of  some  other  parties  interested,  or 
of  some  public  right  affecting  the  property  and  preventing 
any  alteration  in  it.     The  authority,  therefore,  of  parliament, 
which  can  bind  every  one,  and  which  alone  can  engage  for 
the  public,  is  frequently  sought  to  authorise  the  submission 
to  arbitration  of  all  the  interests  concerned,  public  as  well  as 
private. 
Inclosmg        Thus,  under  the  sanction  of  an  act  of  parlianient,  the  in- 
oommoDB,    ^^QgijQg  Qf  commons,  the  allotment  of  lands,  the  determining 
compensation  for  rights  of  common,  the  setting  out  public 
Commuting  joads,  the  commuting  tithes,  the  defining  boundaries,  and  the 
Otherwise  modifying  public  and  private  interests,  are  fre- 
quently effected  by  an  award  (z). 

Price  and        Recent  statutes  have  greatly  enlarged  the  class  of  cases 
Swifor^    which  may   appropriately  be   determined    by    arbitration. 
landB  taken  For  where  any  lands  are  authorized  by  any  act  of  parliament 
takings  of  a  to  be  taken  for  undertakings  of  a  public  nature,  ^^  The  Lands' 
pobUcna-    Clauses  Consolidation  Act,  1845,"  provides  that  in  case  the 
promoters  of  the  undertaking  and  the  party  interested  in 
the  lands  cannot  agree,  the  latter  may  claim  to  have  the 
amount  of  compensation  due  to  him  determined  by  arbitra- 
tors according  to  the  provisions  of  the  Act  (a). 

Differences  as  to  the  price  of  lands  re-sold  by  the  pro- 
moters are  to  be  determined  in  like  manner  (b). 
Bailwaji.  These  provisions  have  been  extended  to  the  case  of  rail- 
ways by  the  special  enactments  of  ^^  The  Railways'  Clauses 
Consolidation  Act,  1845,''  by  which  compensation  for  lands 
taken  or  used  for  the  construction  of  any  railway,  or  injuri- 
ously affected  thereby,  may  be  determined  according  to  the 

{z)  Johnson  v.  Hodgson,  8  East,  8  &  9^  Vic.  c.  118,  s.  60,  as  to  In- 

38 ;  R.  v   Nockolds,   1  A.  Ik  £.  closures.  See  Appenduc  of  Statutes. 

245 ;   Doe  d.  Harris  v.  Sauader.  5  (a)  8  &  9   Vic.  c.  18.    See  Ap- 

A.  &  £.  664 ;  Willoughby  ▼.  Wil-  pendiz  of  Statutes.    See  also,  P.  1, 

lougbby,  4  Q.  B.  687 ;  Stat.  2  &  3  ch.  3,  s.  7,  d.  7,  as  to  the  mode  of 

W.  IV.  c.  80,  as  to  Ecclesiastical  submission, 

lands.    See  Appendix  of  Statutes;  (6)  8  &  9  Vic.  c.  18.  s.  130. 
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mode  pointed  out  in  the  last  named  statute  (c).    They  have   Paet  I. 

OH     I     8.  I 

also  been  made  applicable  for  ascertaining  the  amount  of — — .' 

compensation  for  lands  authorized  to  be  taken  or  used  under  ^^^^^ 
the  provisions  of  any  act  for  making  Markets  and  Fairs  {d)j  Harbon, 
or  Harbors,  Docks,  and  Piers  {e)y  or  Waterworks  for  supplying  pien/ 
towns  with  water(/),  or  Improvements  in  Towns(^),  orCeme-  ^^^ 
teries(A);  and  also  for  the  lands  taken,  and  the  damages  Fm^T*. 
caused  to  any  lands  by  proceedings  under  the  act  to  fcicili-  "^^  ™ 
tate  the  drainage  of  lands  in  England  and  Wales  (t ).  Cemeteriet. 

The  amount  of  compensation  for  injuries  to  mines,  caused  injuiM  to 
by  any  railway  (A:),  and  disputes  respecting  the  sufficiency  of  ^^  ^^ 
engines  and  carriages  to  be  run  on  any  line  by  a  stranger  to  Fitneu  of 
the  company  (/),  are  directed  by  the  Railways'  Clauses  Con-  ^*^^^- 
solidation  Act>  to  be  settled  by  arbitration. 

Disputes  respecting  the  keep  and  expenses  of  borough  Expenaei  of 
prisons  in  a  county  gaol,  are,  by  several  statutes,  to  be  de-  P™^^"* 
cided  by  arbitration.     The  subject  is  more  fully  discussed  in 
the  succeeding  chapters  (m). 

Special   enactments  afford    peculiar  advantages  for  the  Disputes 
settling    by   arbitration   differences  between  masters    and^JJi^^a 
workmen  in  trades  or  manufeustures  (n).     The  cases  of  dis-  woriunen. 
pute  that  may  be  so  settled,  are  enumerated  in  stat  5  Geo. 
IV.  c.  96,  s.  2,  and  include  all  disputes  respecting  the  trade 
and  manufEUSture  carried  on  by  the  parties. 

(c)  8  &  9  Vic.  c.  20>  88.  6,  44  ;  {h)  10  &  11  Vic.  c.  65,  8.  6,  The 

ClareDce     Railway    Companv    v.  Cemeteries  Qauses  Act,  1847* 

Great  North  of  £nffland  Railway,  (»)  10  &  1 1  Vic.  c.  38,  as.  10  & 

13  M.  &  W.  706  ;   See  also,  P.  1,  11. 

eh.  3,  8.  7,  d.  7,  as  to  the  mode  of  (k)  S  &  9  Vic.  c.  20,  s.  81. 

sabmission.  (Q  8  &  9  Vic.  c.  20, 88.  115,  117. 

{d)  10  &  11  Vic.  c.  14,  8.  6,  The  (m)  5  6.  IV.  c.  85,  s.  2 ;  5  &  6 

Markets  and  Fairs  Clauses  Act,  W.  IV.  c.  76,  s.  1 14 ;  5  &  6  Vic. 

1847.  c.  98,  8.  20 ;  7  &  8  Vic.  c.  93.    See 

Ce)  10  &  ]  1  Vic.  c  27,  s.  6,  The  Appendix  of  Statutes.  See  P.  I,  ch. 

Harbours,  Docks,  and  Piers  Clauses  2,  s.  3,  d.  6 ;  P.  1,  ch.  8,  s.  7,  d.  8 

Act,  1847.  («)  6  G.  IV.  c.  96;  7  W.  IV.  & 

(/)  10  &  11  Vic.  c.  17,  8  6,  The  1  Vic.  c.  67,  ss.  1,  2,  3 ;  8  &  9 

Waterworks  Clauses  Act,  1847.  Vic.  c.  77>  s.  3;  8  &  9  Vic.  c.  128, 

(^)  10  &  11  Vic.  c.  34,  8.  19»  8.  3.    See  Appendix  of  Statutes; 
The  Towns  Improvement  CI    ausessee  P.  1,  cb.  3,  s.  7,  d.  8. 
Act,  18  47. 


10  WHAT   HAY  BE   REFERRED. 

Part  I.       By  the  Savings'  Ba2iks(o)  and  Friendly  Societies' (p)  Acts, 

CH.    I    B    1« 

'  disputes  connected  therewith,  may  be  referred,  and  so  somma- 

laimg*1to'*^  rily  setded.  It  has  been  determined,  with  regard  to  savings* 
saymgs*  banks,  that  the  9  Geo.  IV.  c.  92,  s.  45,  is  compulsory,  and 
friendly  takes  away  the  jurisdiction  of  the  superior  courts,  and  leaves 
soaetiei.     ^^  party  no  other  remedy  than  that  of  arbitration  (y).    The 

7  &  8  Vic.  c.  83,  s.  14,  seems  equally  imperative. 
mat  iocie-     xhe  Stat  4  &  6  W.  IV.  c.  40,  which  extends  the  provi- 

ties  are  ,  ^  '      ,  ,  ■■■ 

within  the  sions  for  fiicudly  societies,  after  reciting  the  10  G.  IV.  o.  56, 
^^  enacts,  ^  That  it  shall  and  may  be  lawful  for  any  number  of 

persons,  in  Great  Britain  and  Ireland,  to  form  themselves 
into,  and  establish  a  society  under  the  provisions  of  the  said 
recited  act^  for  the  mutual  relief  and  maintenance  of  all  and 
every  the  members  thereof,  their  wives,  children,  relations, 
or  nominees,  in  sickness,  infancy,  advanced  age,  widow- 
hood, or  any  other  natural  state  or  contingency  whereof  the 
occurrence  is  susceptible  of  calculation  by  way  of  average, 
or  for  any  other  purpose  which  is  not  iUegaL^  These  latter 
words  are  to  be  understood  with  relation  only  to  purposes 
ejusdem  generis,  with  those  specified  in  the  former  part  of 
the  section.  They  do  not  bring  within  the  provision  of  the 
act  of  G.  IV.,  a  society  ^vdiich  has  for  its  object  the  loan  of 
money  to  its  members,  not  being  by  way  of  charitable  relief; 
and  therefore,  though  the  rules  of  such  society  provide  for 
the  settlement  of  disputes  by  arbitration  under  the  last- 
mentioned  statute,  the  Court  of  Queen's  Bench  will  not 
grant  a  mandamus  to  compel  justices  to  enforce  an  award 
made  by  arbitrators,  appointed  pursuant  to  the  rules,  and  in 
accordance  with  the  provision  of  the  same  act  of  parlia- 
ment (r). 

Bankrupts'      Matters  concerning  Bankrupts'  and  Insolvents'   estates, 

and  inaoly- 
ents'eitatet. 

(o)  9  G.  IV.  c.  92>  8.  45 ;  7  &  8      P.  1»  ch.  2,  s.  3,  d.  2  ;  P.  1,  ch.  3, 
Vic.  c.  83, 6.  14.     See  P.  1^  ch.  2,     b.  7»  d.  8. 
8.  3,  d.  S;  P.  1,  ch.  3,  8.  7,  d.  8.  {q)  Crisp  v.  Bunbnry,  8  Bing. 


(f)  A9  G.  IV.  c.  66,  8^  27;  4  &      394. 


5  W.  IV.  c.  40,  8.  7 ;  9  &  10  Vic.         (r)  R.  v.  Sbortridge,  1  N.  S.  C 
t.  27,   88.   15,  16«  18,  20,  21,  22.      56. 
See  Appendix  of  Statute8 ;  see  also, 
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may  be  submitted  to  the  determination  of  arbitrators,  whose   Pabi  L 
award  is  to  be  final  («).  -I— I 1 

By  <*The  Companies'  Clauses  Consolidation  Act,  1845,'' •^<»"*  '^ 
noilities  are  given  for  obtaining  an  award  on  questions  au-  offiunT 
thorised  or  directed  to  be  decided  by  arbitration,  by  any 
special  act,  incorporating  a  joint  stock  company  for  the  pur- 
pose of  carrying  on  any  undertaking  (t). 

According  to  the  statotea  17  G.  111.  c.  58,  and  55  G.  III.  Sums  bor- 
c.  147,  which  empower  clergymen  to  raise  money  for  thehoaws  and 
purpose  of  building  houses,  and  providing  f^ehe  lands  for  9^®^- 
the  nse  of  their  benefices,  the  sum  borrowed  is  made  a 
chaise  upon  the  living,  and  is  to  be  paid  by  yearly  instal- 
ments out  of  the  profits ;  and  in  case  of  an  avoidance  of 
the  living,  if  a  dispute  should  arise  respecting  the  propor- 
tions of  the  yearly  instalment  to  be  charged  on  the  succes- 
sive incumbents,  the  question  is  directed  to  be  referred  to 
arbitration. 

The  recent  statute  lor  the  recovery  of  small  debts  and  de-  Small  debt*. 
mands,  empowers  the  judge,  with  the  consent  of  parties,  to 
refer  to  arbitration  all  claims  within  the  jurisdiction  of  the 
county  court  (u). 


III.  aM  proceedinffs  at  Quarter  Sessions.] — Civil  pro-  Civil   pro- 
oeedings  at  Quarter  Sessions  may  be  referred,  sub  modo,  qaax^  ^^ 
with  the  consent  of  the  court     On  an  appeal  against  an  ^^^^ 
order  of  removal,  where  the  case,  with  the  consent  of  parties,  againit 
was  referred  to  the  judge  of  assixe,  and  the  justices  agreed  to  ^^^  '^ 
be  determined  by  his  opinion.  Lord  Mansfi^eld  and  the  Court 
of  King's  Bench  thought  it  improper  to  attempt  to  disturb 

(«)  6  G.  IV,  c.  16,  8.  88 ;  I  &  2  (/)  8  &  9  Vic  c.  16,  88.   128— 

W.  rV,  c.  56,  8.  43 ;  1  8c  2  Vic.  c.  134.  See  AppeDdix  of  Statutes ;  8ee 

110,  8.  51 ;  7  &  8  Vic.  c.  96,  8.  13.  also,  P.  1,  en.  3,  8.  7,  d.  7. 

See  Appendix  of  Statutes  ;  see  also,  (u)  9  &  10  Vic.  c.  95.  s.  77.  See 

P.  1,  en.  2,  8.  3,  d.  1 ;  P.  l,ch.  3,  the  appendix  of  statutes ;  see  P.  1, 

8.  7,  d.  2.  ch.  3,  8.  7>  d.  5. 


12  WHAT  MAT  BE   RBFERRED. 

Part  I.   hig  decision  (x).     So,  where  an  appeal  against  a  poor-rate 

VH*      I*      Da     A»  1*>i11  >1  *.•  ■  111  1**  f 


was  submitted  by  the  justices  at  sessions  to  the  decision  of 
a^S^poor  arbitrators,  whose  opinion  the  justices  afterward  adopted  as 
^^'  their  own,  the  same  judge  expressed  his  approval  of  the 

course  they  had  taken  (y).     It  is  to  be  observed,  in  both 
to'reTOrt  to  *^®se  cases  the  referees  only  gave  their  opinion,  while  the 
the  court,  ultimate  decision  was  that  of  the  Quarter  Sessions.     And 
tennine       ^^^^  seems  to  be  the  proper  course ;  for  in  an  old   case, 
finally.       where  a  complaint  by  a  servant  against  her  master  for  wages, 
was  referred  by  the  justices  of  London  to  the  Lord  Mayor 
to  determine  the  matter  absolutely,  it  was  held,  it  could  not 
lawfully  be  done,  although  it  might  have  been  referred  to 
him  to  examine  and  report  to  the  court  for  their  decision  (z). 
The  same  principle,  that  justices  at  sessions  cannot  dele- 
gate their  authority  in  matters  of  appeal,  was  recognised  in 
a  late  case  by  Holland,  B.,  where  he  says,  **  Appeals  against 
poor-rates,  where  the  matters  in  dispute  can  be  more  satis&c- 
torily  discussed  and  inquired  into  before  a  private  tribunal, 
are  frequently,  by  the  consent  of  the  parties  litigant,  and 
with  the   sanction   of  the  justices  after  such  appeals   are 
entered,  referred  to  a  competent  person  or  persons,  to  make 
his  or  their  report  to  the  court,  to  give  it  information  and  to 
guide  its  judgment;  but  the  magistrates  only  can  decide  be- 
tween the  parties.'*     In  the  same  case,  it  is  important  to 
Validity  of  observe,  the  opinion  of  all  the  courts  was  expressed,  that 
not'w^ii»-  *^®  churchwardens  and  overseers  of  a  parish,  and  the  party 
»Ue  ^7     rated,  could  not  lawfully,  without  entering  an  appeal  and 

agreement        .  _  <•     i        •        •  i 

out  of  court.  Without  sanction  of  the  justices,  by  arrangement  among 
themselves,  submit  the  question  of  the  validity  of  a  poor- 
rate  to  an  arbitration.  And  where  the  question  of  the  rate, 
and  also  of  the  costs  of  preparing  to  litigate  an  appeal 
against  it  were  submitted  together,  then,  although  the  sub- 
mission of  the  question  of  costs  alone  would  have  been  good, 
still  as  these  were  only  incidental  to  the  principal  question 
of  the  rate,  the  submission  being  void  as  to  the  latter,  was 

{x)  R.  V.  Natland,  3  Burr.  S.  C.      Bott.,  pi.  936,  S.  C.  Cald.  30. 
793.  (z)  R.  V.  Harding,  2  Salk.  477* 

(y)  R.  V.  JJ*  Northampton,  2 
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Yoid  as  to  the  costs  also.     It  was,  however,  stated  by  the   Part  I. 

OB     T     M    1 

court  in  error,  that  an  arrangement  might  have  been  made  — *  '  '  ' 
so  as  to  have  been  binding,  and  it  was  intimated  by  Patte- 
son  J.,  that  the  agreement  would  have  been  legal  if  the  costs 
had  been  left  to  the  decision  of  the  arbitrators,  and  they  had 
been  desired  to  give  their  opinion  as  to  the  validity  of  the 
rate  (a). 


IV.  Suits  in  the  EccleHastical  Courts.] — Questions  within 
the  cognizance  of  the  ecclesiastical  courts  have  sometimes 
been  determined  by  arbitration.  It  has  been  said,  that 
causes  matrimonial  seem  not  arbitrable,  because  marriage 
ought  to  be  free,  and  religion  disallows  the  severing  those 
whom  the  church  has  joined  {b). 

But  instances  are   not  wanting,  in  which  matrimonial  ^^^^  '^  <f ' 
matters,  such  as  the  terms  of  a  separation,  have  been  decided  courts  for 
by  an   award.     Thus,  where  a  suit  for  a  separation   and  ^^^^  ^f 
divorce  was  instituted  by  a  wife  against  her  husband,  in  sepantton. 
order  to  prevent  further  litigation  and  disputes  touching  the 
terms  on  which  the  divorce  was  to  be  had,  and  also  to  put  a 
final  end  to  the  suit,  and  any  question  which  might  arise 
with  respect  to  the  children  of  the  marriage,  it  was  agreed 
that  the  terms  of  the  separation,  and  all  matters  in  contest 
and  dispute  between  the  husband  and  wife  should  be  referred 
to  arbitration.     Although,  on  a  motion  for  making  the  sub- 
mission a  rule  of  the  Court  of  Common  Pleas,  the  objection 
was  taiken  but  overruled,  that  the  matters  referred  were  such 
as  could  not  be  made  a  rule  of  court  under  the  statute  9  & 
10  W.  III.  c.  15,  yet  it  was  never  even  suggested  that  they 
could  not  be  made  the  subject  of  a  reference  (c). 

In  a  later  case,  ultimately  decided  by  the  House  of  Lords, 
a  wife  had  instituted  a  suit  for  divorce  and  for  alimony  in  the 
spiritual  courts  in  Ireland,  and  also  had  filed  a  bill  against 


(a)  Thorpe  ▼.  Cole,  4  Dowl.  457,         ih)  Bac.  Ab.  Arb.  A. 
8.  a  2,  C.  M.  &  R.  367 ;  S.  C.  in         (c)  SoiUeuz  ▼.  Herbst,  2  B.  & 
error,  1  M.  &  W.  531.  P.  444. 
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Part  I.    her  husband  in  the  Irish  Court  of  Chancery.     All  matters  in 

'      dispute  between  the  parties  were  referred,  and  an  award  was 

afterwards  made.  On  an  appeal  by  the  husband  against  a 
decree  of  the  Irish  Court  of  Chancery  confirming  the  award, 
it  was  objected  that  the  award  was  void  because  the  subject 
matter  was  not  within  the  jurisdiction  of  the  arbitrator.  The 
House  of  Lords,  however,  established  the  validity,  of  the 
award,  and  Lord  Eldon  observed,  ^^  It  was  objected  to  the 
award  that  it  assumed  the  jurisdiction  of  the  Ecclesiastical 
Court,  and  went  beyond  the  submission  in  awarding  a  sepa- 
ration. But  it  did  no  such  thing.  It  only  assumed  there 
must  be  a  separation  and  provided  accordingly'*  (<Q. 


SECTION  IL 

MATTERS  OF  A  CRIMINAL  NATURE. 

Some  criminal  matters  and  the  criminal  proceedings 
founded  On  them  may  be  submitted  to  arbitration. 

To  ascertain  what  these  matters  are  it  is  important  to  con- 
sider in  what  cases  the  law  will  allow  a  criminal  charge  to  be 
disposed  of  by  private  agreement  or  compromise.  For  the 
power  to  refer  must  be  dependent  upon  the  power  to  com- 
promise. 

Felonies.  The  old  rule,  that  matters  criminal  are  not  arbitrable  be- 
cause they  are  to  be  punished  for  the  public  good  (a),  applies 
universally  in  cases  of  felony.  Any  agreement  not  to  give 
evidence  against  a  party  accused  of  felony  on  his  trial  (d), 
or  in  any  way  to  compound  such  a  charge,  is  entirely  illegal 

Examma.    ajj^j  yoid  {c).    Asx  agreement  by  assignees  of  a  bankrupt  to 


bankrapt. 


■  ^ 

of  Ro 

i 


SBateman  v.  Olivia,  Countess  109 ;  Jones'  case,  1  Leon,  203. 

ss,  1  Dow.  235.  (c)  Drage  v.  Ibberson,  2  Esp. 

a)  Bac.  Ab.  Arb.  A.  643 ;   Johnson  v.  Ogilby,  3  P.  W. 

b)  Mason  v.  Watkins,  2  Vent.  277. 
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foibeer  hanring  him  exajnined  respectiiig  certain  sums  which    ^^^^  ^ 

he  had  reeeived  and  net  acoounted  for  is  void  (d).     So  also  — -^ 

an  agreement  to  drop  prooeedings  on  a  rule  for  striking  ^^^^  ^ 
an  attorney  off  the  roUs^  or  calling  on  him  to  answer  the  the  roll. 
matters  of  an  affidavit,  for  the  public  is  interested  in  the  in- 
quiry not  being  stifled  (e).    In  all  these  instances  a  refer- 
ence would  be  equally  objectionable  in  principle* 


Bat  an  agreement  to  s^de  a  misdemeanor  may,  in  some  ^^^ 

mfiuiors* 

cases,  be  perfectly  valid  in  law(/);  and  indictments  for 
various  species  of  misdemeanors  are  continually,  and  with 
the  sanction  of  the  courts,  referred  to  an  arbitrator  for  deci-    . 
sion. 

In  cases  of  ordinary  assaults,  where  the  party  injured  has  Indictment 
proceeded  by  indictment,  all  the  authorities  concur  that  the 
policy  of  the  law  will  admit  of  a  compromise  or  reference  (^). 

Indictments  for  nuisances  of  all  sorts,  such  as  raising  an  ^^'  ^  ™^~ 

Bailee. 

embankment  in  rivers  (A),  or  caxrying  on  an  oflfensive  trade, 
are,  with  the  approval  of  the  presiding  judged  continually 
referred  at  the  trial  (t).  A  bond  conditioned  to  remove  a 
public  nuisance  obstruoting  the  navigation  of  a  river,  and 
given  to  a  person  in  consideration  of  his  forbearing  to  prose- 
cute for  the  nuisance,  has  been  held  good  in  law  (A). 

Where,  on  an  indictment  against  a  parish  for  non-repair  ^^J  non-re- 
of  a  high  road,  the  question  of  the  liability  to  repair  was,  road. 
with  the  sanction  of  the  judge,,  left  to  the  decision  of  an 
arbitrator,  the  Court  of  King^s  Bench  afterwards  said  that 
the  question  had  been  dealt  with  at  the  assizes  in  a  manner 
whi^  seemed  best  adapted  to  meet  the  justice  of  the  case(/). 


(rf)  Nerot  V.  Wallace,  3  T.  R. 
17. 

(e)  Kirwan  v.  Goodman,.  9  Davl. 
330 ;  Pool  V.  Bouflfield,  1  Camp. 
55. 

(/)  DragB  V.  Ibberson,  a  Esp. 
643;    Blanchardv.  Lilly,  9  East. 

497. 

(y)  Elworthy  V.  Bird,  2  Sim.  & 
Sto.  372»  S.  C.  not  S.  P.,  2  Bing. 
258,  9  Moore,  430 ;  Blake's  case, 
6  Rep.  43;    Black.  Com.  vol.  iv. 


363,  15th  ed. ;  R.  v.  Rant,  Kyd  on 
Awards,  64  ;  R.  v.  Coombs,  ib. ; 
H«rUm  v.  BenaoB»  Frwoi.  20 

{h)  Dobson  V.  Groves^  6  Q.  B. 
637. 

(t)  R.  V.  Moate,  aB.  &  Ad.  237; 
R.  V.  Gore,  8  Dowl.  102. 

(*)  Fallowes  v.  Taylor,  7  T.  R. 
475. 

(0  R.  V.  Cotesbatch,  2  D.  &  R. 
265 ;  See  R.  v.  Cotton,  3  Camp. 

444. 
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P^v  1-       A  rule  of  veiy  general  application  as  to  what  criminal 
matters  may  be  referred,  is  thus  stated  by  Gibbs,   C.  J. 


Where  re-  *  u 


medybyac- "  Where  a  party  injured  has  a  remedy  by  action  as  well  as 
tion,  crimi-  by  indictment,  nothing  can  deter  such  party  from  referring 
lefenble.    ^^  adjustment  of  the  reparation  which  he  is  to  receive  to 
arbitration,  although  a  criminal  prosecution  may  have  been 
commenced"  {m). 
Indictment      A  similar  role  is  laid  down  in  the  following  case.     An  in- 
fer ooDspi-   iiictment  for  a  conspiracy  to  obstruct  persons  in  carrying  on 
their  business  as  owners  of  omnibuses  had  been  referred  at 
the  suggestion  of  the  judge  before  whom  the  trial  had  com- 
menced.    On  the  case  coming  before  the  Court  of  King's 
Bench  on   another  point,   Patteson,   J.,   in   his   judgment 
adopted,  as  containing  a  statement  of  the  common  law,  the 
following  passages  from  a  note  to  Chitty's  Statutes(n),  ^^  That 
criminal  offences  which  are  personal,  such  as  assault,^'  &e. 
^'  and  for  which  an  action  of  damage  would  lie,  may,  it  is  said, 
be  submitted  to  arbitration;"   and   ^^if  an  indictment  has 
been  preferred  in  any  such  case,  the  Butter  of  complaint  may 
still  be  referred  by  leave  of  the  court"  (o). 

The  limits  of  compromise  in  criminal  matters  ace  still  frir- 
ther  defined  in  a  very  recent  instance. 

There,  Lord  Denman,  G.  J.,  in  pronouncing  the  decision  of 

the  Court  of  Queen's  Bench,  that  a  compromise,  though  with 

the  sanction  of  the  court,  of  an  indictment  for  riot  and  assault 

was  illegal,  embodied  in  his  judgment  the  following  rule : 

'^  That  the  law  will  permit  a  compromise  of  all  offences  for 

which  the  injured  party  might  sue  and  recover  damages  in 

Offence  of  a  an  action.     But  if  the  offence  is  of  a  public  nature  no  agree- 

tSrenoTie-  ^^©^^  <5an  be  valid  that  is  founded  on  the  consideration  of 

fe»Ue.       stifling  the  prosecution  of  it"     Then  applying  the  rule  to 

the  case  before  him.  Lord  Denman  added,  ^^  In  the  present 

instance  the  offence  is  not  confined  to  personal  injury,  but  is 

accompanied  with  riot  and  obstruction  of  a  public  officer  in 

(m)  Baker  v.  Townsend,  1  Moore^         (o)  R.  v.  Bardell,  5  A.  &  E.  61 9* 

120,  S.  C.  7  Taunt.  422.  S.  C.  reported  as  R.  v.  Shillibeer,  5 

(n)  1  Cbitty'fr  Statutes,  33.  Note  Dowl.  238. 
(b)  to  Stat.  9  &  10  W.  III.  c.  15. 
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the  execution  of  his  duty.     These  are   matters  of  public    Part  I. 
ooncem  and  therefore  not  legally  the  subject  of  a  oompro-     ''**'' 

In  accordance  mth  the  rule  which  has  been  above  laid  Indictment 
down,  it  had  been  previously  decided  that  an  agreement  to  ^ni?ti?e 
drop  a  prosecution  for  an  offence  against  the  Toleration  Act  Tol«»tion 
was  illegal^  as  impeding  the  course  of  public  justice,  and 
Le  Blanc,  J.,  had  relied  on  the  distinction  that  the  prosecu- 
tion was  for  a  public  misdemeanor,  and  not  for  any  private 
injury  to  the  prosecutor  {q). 

To  the  principle,  however,  of  the  above  rule,  adherence  has 
not  in  all  cases  been  made,  for  Lord  Kenyon,  in  distin- 
guishing between  compromising  a  felony  and  misdemeanor, 
is  reported  to  have  said  that  a  security  given  for  settling 
a  misdemeanor  is  not  contrary  to  law(r).  Nor  does  he 
make  any  distinction  between  the  different  kinds  of  mis- 
demeanors, although,  in  the  case  to  which  he  alludes  for  the 
authority  of  his  opinion,  the  validity  of  the  compromise  of  a 
misdemeanor  of  a  private  nature  is  alone  insisted  on  (s). 
And  Mr.  Kyd  mentions  a  case  in  the  year  following  in  which 
the  same  learned  judge  acquiesced  in  the  reference  to  arbi- 
tration of  some  indictments  for  perjury  (t) ;  but  it  does  not  Forper- 
appear  that  the  question  of  the  legality  cf  such  a  proceeding  ^^^' 
was  ever  raised  before  his  lordship,  or  the  strong  language 
of  Wilmot,  C.  J.,  reprobating  the  compromise  of  a  prosecu- 
tion for  perjury  as  worse  than  the  compromise  of  some  spe- 
cies of  felonies  (t^),  would  probably  have  been  brought  to 
his  notice  and  led  him  to  refuse  his  sanction  to  such  a  refer* 
ence. 


Aflter  conviction  a  compromise  has  often  been  sanctioned  Compro- 

mue  afti 
oonyiction. 


by  the  courts.     Thus  agreements  of  compromise  made  by  ™"®  **^' 


(p)  Keir  v.  Leeman,  6   ^   B.  («)  Johnson  v.  Ogilby,  3  P.  W. 

308,  S.C.  Keoghv.  Leeman,8  Jur.  277. 

824.  (0  R.  V.  Lord  Falkland,    Kyd 

{q)  Edgcombe  v.  Rodd,  5  East,  on  Awards,  66. 

294.  (ii)  Collins  V.  Blantem,  2  Wils. 

(r)  Drage  v.  Ibberson,  2  Esp.  341. 
643. 
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Pari  I.    defendants  with  the  approval  of  the  court,  after  conyiction  of 
'  '     the  several  misdemeanors  of  ill-treating  a  parish  appren- 
tice {x\  and  of  disobeying  an  order  of  maintenance  {y)  made 
by  justices  have  been  sustained  as  legal. 

ProKnt-  A  presentment  and  proceedings  before  commissioners  of 

commis-      scwers,  to  procure  the  removal  of  some  weirs  and  hatches  in 
ttonersof    ^  river,  have  been  made  the   subject  matter  of    a  valid 
award  {z). 

Indict-  We  have  seen  that  in  cases  of  appeal  the  Quarter  Sessions 

fore  Quarter  Cannot  delegate  their  authority  to  an  arbitrator  (a),  but  in 
Sesnona.  criminal  matters  after  conviction  a  reference  is  lawftQ ;  for 
where  a  defendant,  after  conviction  before  the  Quarter  Ses- 
sions on  an  indictment  for  assault,  was  called  up  for  judg- 
ment, and  by  the  recommendation  of  the  court  the  prosecu- 
tor and  defendant  entered  into  an  agreement  of  reference 
respecting  the  matters  in  difference  between  them,  including 
the  assault  and  the  costs  of  the  indictment ;  on  its  being  con- 
tended, on  the  strength  of  R.  v.  Harding  (i),  that  the  Quarter 
Session  had  no  power  to  refer  the  matter  to  be  determined 
by  another,  the  Court  of  Common  Pleas  sustained  the  validity 
of  the  submission  (c). 

Conflent  of       It  seems  the  better  opinion,  though  there  is  no  express 
refereMc^of  decision  on  the  point,  that  the  consent  of  the  court  in  which 
indict-        1^2  indictment  is  pending  for  trial  must  be  obtained  in  order 
that  the  reference  should  be  effectual. 

Where  cross  indictments  for  riot  and  assault  had  been  re- 
ferred by  arbitration  bonds,  the  Court  of  King's  Bench  ex- 
pressed a  considerable  degree  of  surprise  that  a  criminal 
prosecution  should  have  been  so  submitted,  and  observed 
that  it  was  usual,  indeed  in  prosecutions  of  this  kind,  before 

{x)  Beeley  v.  Wingfield,  1 1  East,  {z)  Doddington  v.  Bailward,  7 

46.  Dowl.  640. 

(y)  Kirk  v.  Strickwood,  4  B.  &  (a)  See  Thorp  v.  Cole,  ante,  p.  12. 

Ad.    421.      See    also    Goodal   v.  r6)  2  Salk.  477,  cited  ante,  p.  12. 

Lowndes,  8  Justice  of  the  Peace  (c)  Baker     v.    Townshend,    7 

771.    Nov.  23,  1844,  Q.  B.  Taunt.  422.    S.  C.  1  Moore,  120. 
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a  verdict  was  given,  or  after  verdict  of  conviction  and  before    ^^**  \ 

OH.    Is    8t    Am 

sentence,  for  the  parties  to  talk  together  by  the  recommenda^ 

tion  of  the  court,  and  if  they  agreed  the  court  set  a  nominal 
fine ;  but  the  whole  was  done  under  the  inspection  of  the 
court  and  their  sentence  formally  allowed  {d). 

In  the  generality  of  the  cases  cited  with  respect  to  the 
reference  of  criminal  matters,  it  will  be  seen  that  the  sanc- 
tion of  the  court  was  given  to  the  submission  or  compromise, 
and  from  the  passage  in  the  note  to  Chitty's  Statutes  (^), 
adopted  by  Patteson,  J.,  in  the  case  of  R  v.  Bardell  (/), "  That 
if  an  Lndictment  has  been  preferred,*'  &c.,  ^^  the  matter  may 
still  be  referred  hy  the  leave  of  the  courts  it  may  probably 
hereaffeer  be  determined  that  the  criminal  matters  there  men- 
tioned^  which,  before  indictment,  tlie  parties  may  submit  of 
themselves,  require  the  leave  of  the  court  to  give  a  sanction 
the  reference  after  an  indictment  has  been  preferred. 


{d)  R.  V.  Rant,  ILjA  on  Awards,      {b)io  9  &  10  W.  III.  c.  16. 
I ;  R.  V.  Coombs,  ib.  (/)  5  A.  &.  E.  619,  ante 

{e)  1  Chitty's  Statutes,  33.  Note     S.  C.  6  Dowl.  238- 


c  2 


CHAPTER  IL 


WHO  MAY  REFER  MATTERS  TO  ARBITRATION. 

Pabt  I.        In  this  chapter  we  proceed  to  examine  who  are  the  per- 
•    '  *   '  sons  capable  of  submitting  differences  to  arbitration. 
Scope  and        j^^  flj^^  section  treats  of  those  who  are  interested  on 

contents  of 

the  second  their  own  account  in  the  matters  in  dispute ;  the  second  in- 
^^*  yestigates  the  powers  and  liabilities  of  those  who  have  not 
necessarily  any  personal  interest  but  act  rather  in  the  capa^ 
city  of  agents  or  trustees  for  others ;  while  the  third  enumer- 
ates some  classes  of  persons  who  derive  their  authority  to 
refer  from  acts  of  Parliament. 


SECTION  I. 

PERSONS   INTERESTED  IN   THE   SUBJECT   MATTERS. 

Potom  ca-      I,  Parties  capable  of  disposing  of  their  rights.] — Every 
contracting,  one  capable  of  making  a  disposition  or  release  of  his  right 
can  make  a  submission  to  an  award  (a).     But  those  who  are 
attainted  or  outlawed  cannot  submit,  for  they  have  no  pro- 
perty, and  cannot  by  law  controvert  anything  (6). 

Persons  that  cannot  contract  cannot  submit  to  arbitration. 
Pursuant  to  this  leading  principle  it  is  broadly  laid  down  in 

(fl)  Com.  Dig.  Arb.  D.  2.  {b)  Bac.  Ab.  Arb.  C. 
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the  older  authorities  that  femes  covert,  persons  compelled  by   ^^^  '• 
threats  and  imprisonment,  and  persons  professed  in  religion  — ^— ^ — '- 
cannot  submit  (c). 


n.  Femes  Covert.] — Some  exceptions  exist  to  this  propo-  P«me 
sitiony    as  feur  as   regards   femes    covert.     For  where  the  Husband 
husband,  by  exile,  banishment,  abjuration,  or  profession  of  ^^[j^ 
religion,    was  civiliter  mortuus,   the  wife  was  always  held 
capable  of  making  contracts,  and  acting  in  every  respect  as 
a  feme  sole,  and  consequently  might  be  a  party  to  a  re- 
ference (it). 

The  wife  of  a  felon,  transported  for  life,  would  be  equally  Tramported 
competent  (e).  So  during  the  term,  the  wife  of  one  trans- 
ported for  seven  years  only  (/).  So  likewise  the  wife  of  an  ^^  ^^ 
alien  enemy,  but  not  of  an  alien  ami ;  for  the  later  decisions 
seem  to  show,  that  it  is  only  where  the  absence  of  the 
husband  from  the  country  is  involuntary  that  the  law  invests 
the  wife  vrith  a  separate  character  (g). 

Sometimes  by  local  custom,  as  in  the  city  of  London,  a  Sole  trader 
married  woman  is  authorized  to  carry  on  business  as  a  sole  "^       ^' 
trader  (h).     It  is  apprehended  she  might  refer  disputes  re- 
specting her  business  to  arbitration. 

Where  a  married  woman  has  a  separate  estate  settled  to  Separate 

.  .  estate  in 

her  separate  use,  she  is  considered  in  equity  (i),  though  not  equity, 
in  law  {k)y  competent  to  act  concerning  it,  in  all  respects 


(e)  Bac«  Ab.  Arb.  C. ;  Com.  Dig. 
Arb.  D.  2. 

{d)  Ck>.  Litt.  1,  Inet.  133.  a.; 
Countess  of  Portland  v,  Prodgers, 
2  Vera.  104. 

(e)  Newsome'v.  Bowyer.  3  P. 
W.  37. 

(/)  Suarrow  v.  Caimthers^  cited 
in  Marsh  v.  Hutchinson,  2  B.  & 
P.  226;  also  in  Lean  v.  Schutz, 
W.  Bl.  1197 ;  Carrol  V.  Blencow,  4 
Esp.  27. 

(g)  Marsh  v.  Hutchinson,  2  B. 
&  P.  226  ;  Barden  v.  Keverberg,  2 
M.  &  W.  61 ;  Deerly  v.  Duchess 
of  Mazarine,  1  Salk.  116,  S.  C.  1 
Lord  Raym.  147.  See  also,  Wal- 
ford  V.  Duchesse  de  Renne,  2  Esp. 


553 ;  Franks  v.  Duchesse  de  Pienne, 
2  Esp.  587 ;  Kay  v.  Duchesse  de 
Pienne,  3  Camp.  122  ;  De  Gaillon 
V.  L'Aigle,  1  B.  &  P.  367. 

(A)  Beard  v.  Webb,  2  B.  &  P. 
93. 

(0  Peacock  v.  Monk,  2  Yes.  Sr. 
190 ;  Allen  v.  Papworth,  1  Yes.  Sr. 
163 ;  Pybus  v.  Smith,  1  Yes.  189 ; 
Dubois  V.  Hole,  2  Yern.  613; 
Jones  V.  Harris,  9  Yes.  486 :  Hulme 
V.  Tenant,  1  Bro.  C.  C.  16;  Heat- 
ley  V.  Thomas,  15  Yes.  596 ;  Grig- 
by  V.  Cox,  1  Yes.  Sr.  517. 

{k)  Marshall  v.  Button,  8  T.  R. 
545,  overruling  Corbett  v.  Poelnitz, 
1  T.  R.  5 ;  Beard  v.  Webb,  2  B.  & 
P.  93. 
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Pam  r.    as  a  fidngle  woman.     But  where  she  is  interested  in  real 

^°'  "•  ^  ^'  estates,  which  are  not  settled  to  her  separate  use,  she  is  not 

SrieS^^  so  treated,  even  in  equity.     In  one  instance  the  Court  of 

to  her  sepa-  Chanceiy  refused  to  permit  a  reference  to  arbitration,  one  of 

'^  the  parties  being  stated  to  be  a  feme  covert,  interested  in  real 

estate,  or  even  a  reference  to  the  master  to  inquire  whether 

it  would  be  for  her  benefit  as  in  the  case  of  an  infant  (/).   A 

consent  of  a  married  woman  to  be  bound  by  an   award 

already  made,    cannot  bind  her  as  it  often  will  a  feme 

sole  (m). 

Agreeing  to     Where  a  married  woman  has  been  a  party  to  a  submission, 

wUhTmM-  ^^^  *^  award  has  been  made,  a  court  of  law  will  refuse  to 

tied  woman  set  aside  lihe  award,  on  the  ground  that  she  is  not  bound  by 

her  coTe>    it>  B,t  the  prayer  of  a  party  to  the  submission,  who,  from  the 

*"*•  first,  was  cognizant  of  her  coverture,  for  he  never  should 

have  consented  to  refer  the  matters,  and  allow  her  to  become 

a  party,  if  he  intended  to  make  this  objection  (n). 

Effect  of         Whether  a  single  woman,  party  to  a  reference,  is  freed 

^!^^%f^  from  liability  to  an  attachment  for  disobedience  to  an  award 

■ingle         }yy  n  gubsequent  marriage,  is  considered  subsequently  (o). 


Suhmisnon      m.  Husband  and  Wife.'] — A  submission  between  a  wife 

husband      And  her  husband  has  been  held  valid. 

and  wife,         rj^Yie  Countess  of  Ross  had  instituted  a  suit  for  a  divorce, 

•oit  for  ^  ' 

divorce.  in  the  Spiritual  Courts  in  Ireland,  and  also  by  her  next 
friend,  filed  a  bill  against  her  husband  in  the  Irish  Court  of 
Chancery ;  all  matters  in  difference  between  the  parties  were 
referred,  and  the  award  was  confirmed  in  Chancery,  and  also 
on  appeal  in  the  House  of  Lords,  where  Lord  Bedesdale 
said,  ^^  It  had  been  objected  to  the  award,  that  the  Countess 
could  not  agree  to  the  submission  so  as  to  bind  herself  un- 
less she  had  been  separated  from  her  husband,  and  her  next 
fiiend  was  not  made  a  party  to  it.     But  it  appeared  to  him 

(0  Davis  v.  Page,  9  Ves.  350.  148. 

(m)  Evans  v.  Cogan,  2  P.  W.         (o)  Anon«  1   Cromp.  265.    See 

450.  P.  Ul,  ch.  6,  8.  1,  d.  3. 
(fi)  In  re  Warner.  2  D.  &  L. 
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tliat  there  was  nothing  in  the  objection,  as  the  award  was  Pam  I. 
founded  on  an  agreement  on  both  sides,  and  he  had  filed  a  ^'  "*  ^  ^' 
cross  bill  against  her,  which  she  had  answered,  so  that  under 
die  circumstances  of  this  case  she  was  to  be  regarded  quite 
as  a  feme  sole,  and  there  was  no  occasion  to  make  the  next 
Mend  a  party,  as  there  was  nothing  for  him  to  consent  to. 
He  must  act  entirely  as  the  wife  directed ;  it  was  not  like 
the  case  of  an  infant  suing  by  a  next  friend  "  (p). 

A  submission  by  a  husband  and  a  trustee  of  the  wife,  of  Between 
all  matters  in  difference  between  the  husband  and  wife,  in-  and  wife's 
eluding  a  suit  for  a  divorce  instituted  by  the  latter,  was  per-  f^^*  '^^ 
mitted  to  be  made  a  rule  of  the  Court  of  Common  Pleas  (q). 

A  husband  may  submit  differences  respecting  the  chattels  Hueband^s 
he  has  in  right  of  his  wife  to  an  award,  for  he  may  dispose  ^  ^'r 
of  them  (r).     So  he  may  refer  his  claims  for  a  debt  upon  a  chat*«l»« 
bond  made  to  his  wife  before  coverture,  and  the  award  will 
bind  the  wife  after  his  death  {s) ;  for  an  award  in  the  hus- 
band's favor  respecting  chattels,  real  or  personal,  claimed  in 
right  of  the  wife,  amounts  to  a  sort  of  judgment,  and  operates 
as  a  reduction  of  them  into  possession  {t).     IS  the  husband  ^i^^^'^J**! 
only  submit,  it  is  sufficient  to  bring  before  the  arbitrator  a  cutrix. 
question  relating  to  a  debt  due  from  the  wife  as  executrix  or 
administratrix,  for  the  husband  is  chargeable  with  it  by  the 
marriage  (u).     So  a  submission  is  good  by  a  husband  only 
of  a  lease  for  years,  which  his  wife  has  as  executrix ;  and 
the  award  will  bind  her  after  his  death  (or). 

When  a  husband  has  contracted  to  sell  his  wife's  interest  Hiuband's 
in  real  estates,  at  a  price  to  be  fixed  by  arbitration,  equity  !2^*^^' 
has,  in  some  instances,  decreed  him  to  procure  her  to  join  in  estate. 

(p)  BaEteman  v.  Olivia,  Coontess  also,    1   Roper,    on    Husband  & 

of  R088,  1  Dow.  235.  Wife,  185,  219,  2d  Ed. ;  Hunter  v. 

(q)  Soilleux  ▼.  Herbst,  2  B.  &  Rice,  15  East,  100;  Oglander  y. 

P.  444.  Baston,  I  Vem.  396. 

(r)  Bac.  Ab.  Arb.  C. ;  Smith  v.  (»)  Com.  Dig.  Arb.,  D.  2  ;   1 

Ward,  Styles  351.  Rolle  Ab.  246,  2. 

(#)  Com.  Dig.  Arb.,  D.  2 ;  Marcb.  {x)  Com.  Dig.  Arb.,  D.  2 ;  Bac. 

77.  Ab.  Arb.,  C. ;  Lumley  v.  Hutton, 

(/)  Williams,  Exors.,  538,  687 :  Rolle  Rep.  269,  Cro.  Jac.  447. 
1   Rolle  Ab.  Arb.  245,  D.     See 


24 


WHO  MAY   REFER. 


Part  I.    conTeying  the  lands,  on  the  principle  that  he  must  be  pre- 

— — L.1— 1  smned  to  have  gained  her  consent  before  the  bargain  was 

made.    Lord  Eldon  has,  however,  expressed  doubts  of  the 

propriety  of  that  course,  as  the  policy  of  the  law  is,  that  a 

married  woman  is  not  to  part  with  her  property  but  by  her 

Liability  to  own  free  will  (y).    Whether  he  is  liable  to  an  attachment  for 

forwife?    refusing  to  pay  a  sum  which  an  award  had  ordered  his  wife 

defiwlt.       to  pay  before  her  marriage,  is  doubtful  (z). 


Infimt's 
submiBsion 
voidable, 
not  void* 


Penons  of 
full  Bf^ 
bound  for 
infimta. 


Whether 
equity  will 
enforce 
award 
against  in- 
fimt. 


IV.  In/ants.] — If  an  infant  submit  to  arbitration,  he  may 
execute  or  avoid  it  at  his  election,  as  he  may  most  of  his 
other  contracts  (a).  In  an  old  case,  an  infant's  submission 
was  said  to  be  void  (5),  and  not  voidable  only  as  it  is  now 
considered.  If  a  man  of  fiill  age  is  jointly  bound  with  an 
infant  to  stand  to  an  award,  such  obligation  will  bind  the 
former  (c).  A  father  or  guardian  may  bind  himself  that  an 
infant  son  or  ward  shall  perform  an  award  (d).  But  if  the 
award  directs,  that  on  payment  by  defendant  of  a  sum  of 
money,  the  infant  shall  execute  a  release,  though  the  sub- 
mission to  which  he  is  a  party  may  be  good,  as  it  may  be  for 
his  benefit,  yet  the  award  vnll  be  void,  as  an  infeuit  cannot 
execute  a  binding  release ;  and  the  father  will  be  unable  to 
enforce  the  arbitration  bond  against  the  defendant  (e).  An 
infant  may  be  directed  by  the  award  to  pay  costs  (/). 

Equity,  it  has  been  said,  vnll  not  decree  an  award  to  bind 
an  infant  (^),  but  the  rule  is  not  without  an  exception  (A). 


(y)  Emery  v.  Wase,  6  Ves.  846, 
8  Ves.  604  a. ;  Berry  v.  Wade,  Gas. 
Temp  Finch,  180. 

(z)  Anon.  1  Cromp.  265,  3d  Ed. 
See  P.  Ill,  ch.  6,  8.  1,  d.  3. 

(a)  Bac.  Ab.  Arb.  C. ;  Com.  Dig. 
Arb.  D.  2;  Godfrey  v.  Wade,  6 
Moorei  488 ;  Harvey  v.  Ashley,  3 
Atk.  607 ;  Holt  v.  Ward,  Fitzgib- 
bon,  175, 275. 

(6)  Riidston  v.  Yates,  March 
111,  141,  1  RoUe,  Ab.  Arb.  A. 
268. 

(c)  Com.  Diff.  Arb.  D.  2 ;  Bean 
V.  Newbury,  I  Lev.  139. 


(d)  Gill  v.  RusseU,  Freem.  62, 
139 ;  Roberts  y.  Newbold,  Comb. 
318 ;  Bowyer  ▼.  Blorksidge,  3  Lev. 
17. 

(e)  Knight  v.  Stone,  W.  Jones 
Rep.  .164,  S.  C.  Stone  v.  Knight, 
J^tch.  207,  Noy,  93. 

(J)  Proudfoot  V.  Poile,  3  D.  & 
L.  524. 

{g)  Cavendish  v. ,  Eq. 

Cas.  Ab.  49 ;  S.  C.  1  Cas.  in  Chan- 
cery, 279 ;  Evans  v.  Cogan,  2  P. 
W.  450. 

(h)  Bishop  of  Bath  and  Wells  v. 
Hippesley,  cited  in  Har\'ey  v.  Ash* 
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When  an  infant  is  a  party  to  a  suit  in  Chancery,  the  court  Fabi  !• 

will  refer  it  to  the  master  to  ascertain  whether  it  would  be  -I— i .* 

for  the  infemf  s  benefit  that  the  suit  should  be  submitted  to  ^  muter 
arbitration,  and  will  make  an  order  in  accordance  with  the  ;f.^«*J<*  ^ 

'  Ditretion  for 

master's  report  (t).  mfimt*! 

K  the  object  which  the  parties  had  in  view  when  they  Jj^^^ty^j 
agreed  to  refer,  £bu1s,  and  cannot  be  obtained  by  a  reference,  Infenf  ■ 
by  reason  that  certain  ioJEEOits  ought  to  have  been  made  par- 
ties, who  could  not  be  made  so  by  law,  the  whole  submis- 
sion is   yoid(i).     This  doctrine   is  the  foundation  of  the 
following  decision: — Thfe   attorneys  engaged  in  a  suit  in 
which  there  were  infant  plaintifiis  suing  by  their  next  friends, 
referred  it  to  arbitration,   but  the  Court  of  King's  Bench 
held  that  the  attorneys  had  no  sufficient  authority  to  refer  on 
behalf  of  the  infant  plaintiffs,  or  to  bind  the  next  friends  of 
the  infemts  for  the  performance  of  the  award  by  the  infants 
when  they  should  come  to  maturity,  that  as  the  submission 
fsuled  in  one  important  point,  it  consequently  was  not  good 
for  the  rest,  and  that  the  award  was  void  for  the  want  of 
mutuality  (/).     There  was  a  clause  in  the  submission,  em- 
powering the  arbitrator  to  make  one  or  more  awards,  but 
that  was  not  noticed  in  the  argument    In  a  later  case,  a 
similar  clause  was  much  relied  on  to  show  that  the  object  of 
the  parties  was  not,  that  the  arbitrator  must  decide  every 
point,  in  order  that  his  decision  on  one  should  be  binding. 
That  case  bears  also  materially  on  the  pointy  of  mutuality  Parties  sub- 
more  immediately  under  consideration.     There  a  cause,  and  ^th  foil 
all  matters  in  difference  in  law  and  equity,  were  referred.  ^£  ^^^** 
Two  equity  suits  were  pending,  in  which  the  parties  to  the  fimcj. 
action  were  concerned,  and  also  certain  infemts  *were  in- 
terested.    It  was  urged  that  the  submission  was  not  mutual, 
because    infants  were  parties  to  the  suits,  and  were    not 
bound  nor  could  be.     In  delivering  judgment  in  favor  of  the 

ley,  3  Atk.  607.   See  P.  Ill,  ch.  4,  S.  C.  2  C.  M.  &  R.  367. 

8.  1,  d.  2.  (/)  Biddell  v.  Dowse,  6  B.  &  C. 

(t)  Davis  V.   Page,  9  Ve«.  360.  265,  in  error  from  C.  P.  S.  C.  9, 

See  also  Dowse  v.  Coze,  10  Moore,  D.  &  K.  404.     See  case  below,  re- 

2S6.  ported  Dowse  v.  Coxe,  10  Moore, 

(*)  Thorp  V.  Cole,  4  Dowl,  457,  272,  S.  C.  3  Bing.  20. 
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PABf  I.  awardy  Parke  B.,  in  respect  of  that  objection,  obserred,  ^  If 
'  "'  '•  '  it  be  argued  diat  the  agreement,  on  behalf  of  all  the  parties 
to  all  the  suits  to  give  the  arbitrator  power  to  decide,  was  a 
part  of  the  consideration,  and  that  the  want  of  a  binding 
consent  of  the  infant  parties*  caused  a  failure  of  the  consi- 
deration, the  answer  is,  that  all  the  parties  weU  knew  that 
there  were  infant  parties,  and  as  they  must  be  presumed  to 
know  the  law,  they  knew  that  they  were  not  bound  by  the 
attorney's  consent  on  their  behalf  and  therefore  they  had 
all  the  consideration  which  they  had  stipulated  for ;  and  the 
consent  of  those  parties  who  could  and  did  consent,  was  a 
sufficient  consideration,  in  point  of  law,  for  their  pro- 
mise (w).'* 

In  another  case,  where  the  objection  was  that  some  of  the 
parties  whose  interests  were  referred,  were  not  of  full  age ; 
and  that  two  persons,  one  of  them  a  defendant  in  the  re- 
plevin suit  referred,  the  other  a  lessor  of  the  plaintiff  in  one 
of  the  ejectments  referred,  were  not  parties  to  the  submis- 
sion, Coleridge,  J.,  said,  ^^the  party  entering  into  tbe 
reference,  cannot  entitle  himself  to  this  relief  on  these 
groimds ;  he  must  be  taken  to  have  known  who  were  the 
parties  to  the  actions,  to  which  he  himself  is  a  party,  and  to 
the  submission  which  he  enters  into,  and  it  would  be  most 
*  unjust  to  allow  him  to  take  the  chance  of  an  award  in  his 
favor ;  and  that  failing,  to  claim  to  set  aside  the  whole  pro- 
ceedings for  a  defect  in  the  submission,  of  which  he  had  full 
cognizance  when  he  entered  into  it''(^)- 

In  a  late  case  it  was  held  to  be  no  objection  to  an  award, 
that  some  infant  legatees  under  a  will,  were  not  parties  to 
or  bound  by  a  reference,  which  related  to  their  trust 
estate  (o). 


Partner  not     V.  Partners  and  parties  with  joint  interests.^ — If  a  man 
bind  CO-       submit  for  himself  and  his  partner  all  matters  in  difference  be- 

partner.  '^ 

(m)  Wrightson  v.  Bywater,  3  M.     483. 
&  W.  199.  (o)  Warner  In  re,  2  D.  &  L.  148. 

(ft)   Jones  v.  Powell,  6  DowL 
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tween  the  partnership  and  another,  the  partner  submitting  pirt  I. 
shall  be  bound  to  perform  the  award;  but  the  other  shall  ^-  "•  '•  ^' 
not,  because  he  is  a  stranger  to  the  award.     I^  however,  the 
latter  refuse,  it  is  a  breach  of  the  submission  by  the  partner 
who  agreed  to  the  reference  (p). 

The  same  rule  prevails  in  the  case  of  a  general  paxtner- 
ship,  as  well  as  in  the  case  of  a  partnership  in  a  particular 
transaction.  There  is  no  implied  authority  in  either  case 
for  some  of  the  partners  to  bind  the  others  by  a  submission 
to  arbitration  made  without  their  knowledge  or  assent ;  for 
it  forms  no  part  of  the  transaction,  in  which  they  are  jointly 
engaged,  and  joint  contractors  can  only  be  made  respon- 
sible for  transactions  arising  in  the  way  of  their  business  or 
employment  It  is  not,  however,  necessary  that  that  assent 
must  be  given  in  any  particular  form  of  words,  nor  is  it 
required  to  be  made  under  the  hand  of  the  co-partner.  All 
that  is  necessary  is,  that  there  should  be  some  evidence  of 
an  actual  authority  conferred.  Such  a  power  does  not  arise 
out  of  the  relation  of  partnership,  and  is  not,  therefore,  to  be 
inferred  from  such  relation  (jr)." 

Even  the  individual  partners  who  are  parties  to  the  refer-  All  must 
ence,  are  sometimes  not  bound  by  the  award.  Thus  where,  none  bound. 
by  a  deed  of  covenant  purporting  to  have  been  made  be- 
tween several  persons  who  were  partners,  the  partnership 
accounts,  and  all  matters  in  difference  between  the  parties 
or  any  two  of  them  were  referred,  and  two  only  of  the 
partners  executed  the  deed,  an  award  deciding  on  a  separate 
claim  between  the  two  who  executed  was  not  held  binding 
upon  them,  as  the  consideration  to  each  to  execute  his  own 
submission  was  the  submission  of  all  the  others,  and  until 
all  had  executed  the  deed,  the  arbitrators  had  no  autho- 
rity (r). 

(p)  Bac.  Ab.  Arb.  G. ;  Com.  Dig.  Wood  v.  Thompson,  Rol.  Ab.  Arb. 

Aro.  D.  2 ;  Strangford  v.  Green,  2  F.  11,  p.  249.  oee  Boyd  v.  Emmer- 

Mod.  22S.  son,  2  A.  &  E.  184. 

(g)  Stead  V.  Salt,  10  Moore  389,         (r)  Antram  v.  Chace,  15  East, 

S.  C.  3   Bing.    101 ;    Adams  v.  209 ;  Adiuns  v.  Bankart,  1  C.  M. 

Bankhart,   1   C.  M.  &    R.  681;  &  R.  681. 
Bumell  V.   Minot,  4  Moore,  340 ; 
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Part  L        In  general,  a  man  is  bound  by  an  award  which  he  sub- 
^^^^   •  mits  to  for  another  (s) .    Thus,  if  the  parson  on  the  one 
mitSnafSr  ^*^^>  ^^^  some  of  the  parishioners  on  the  other  hand,  in 
others  as    behalf  of  themselves  and  the  rest  of  the  inhabitants  of  the 
w^  **       parish,  but  without  the  authority  of  the  rest  submit  to  arbi- 
tration by  bond,  the  parishioners  submitting  shall  alone  be 
answerable  for  a  breach  of  the  award  by  any  of  the  other 
parishioners  (f). 


Rector  refer     vi.  Corporations^  sole  and  aggregate.] — It  is  stated  in  the 

tithe  dorinff  Year  Books  that  an  award  made  on  the  submission  of  a 

hiBincum-  preceding  prior  shall  bind  his  successor  («),  but  it  is  clear 

that  a  rector  who  refers  a  question  respecting  the  amount  of 

tithes  cannot  so  provide  that  the  award  shall  be  conclusive 

beyond  his  own  incumbency  of  the  living  (x). 

As  to  certain  references  by  statute  by  rectors  concerning 
their  houses  or  glebe  lands,  and  by  bishops,  deans,  and 
chapters,  and  others,  respecting  the  boundaries  of  their 
estates,  see  the  following  section. 


Church- 
wardens 
and  over- 

seers. 


Churchwardens  and  overseers  may  refer  to  an  arbitrator 
whether  they  or  the  party  rated  are  to  pay  the  costs  of  pre- 
paring to  litigate  an  appeal  against  a  poor-rate,  though  they 
may  not  refer  the  validity  of  the  rate  itself  (y). 


Corpora-         Corporations  aggregate  may  be  parties  to  a  reference. 

tioM  aggre-  jj^  ^  recent  case  it  was  discussed  whether  the  attorney  of  a 
corporation  required  a  special  authority  under  the  corporate 
seal  to  empower  him  to  refer  a  cause ;  at  all  events  a  subse- 
quent ratification  of  his  acts  imder  the  corporate  seal  is  suffi- 


ce) Bac.  Ab.  Arb.  C. ;  Alsop 
V.  Senior,  2  Keb.  707,  718;  Shefr 
V.  Bailey,  Com.  Rep.  183 ;  Bacon 
V.  Dubarry,  1  Ld.  Kaym.  246,  S. 
C.  Salk.  70,  Skin.  679,  Carth.  412, 
Comb.  439,  12  Mod.  129. 

(0  Bac.  Ab.  Arb.  C.  -,  Mudy  v. 
Osam,  litt.  30. 


(«)  Rolle,  Ab.  Arb.  268,  A.  3, 
2  H.  4,  4,  b. 

(x)  Attomev  General  v.  Chom- 
ley,  2  Eden,  C.  C.  304,  Amb.  510; 
Prosser  v.  Goringe,  3  Taunt.  425. 

(y)  Thorp  v.  Cole,  4  Dowl.  467; 
S.  C.  2  C.  M.  &  R.  367,  S.  C.  in 
error,  1  M.  &  W.  531. 
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cient(;^).     The  reference  must  be  an  act  of  the  corporate    Part  I. 

OB.  II.  S.  1 . 

body.  A  dean  without  the  chapter^  a  mayor  without  his  — ! — — L' 
commonalty,  the  master  of  a  college  or  hospital  without  his 
fellows,  cannot  submit  to  an  award,  for  the  submission  has 
the  force  of  a  contract,  and  they  cannot  contract  without 
them  (a).  But  where  the  body  corporate  properly  enter 
into  a  submission,  the  award  is  binding  upon  them. 

The  Court  of  Chancery  has  on  several  occasions  enforced 
an  award  against  an  eleemos3mary  corporation  (b). 

It  may  here  be  proper  to  remark,  that  in  suits  in  equity  Attorney 
respecting  charity  property,  the  court  will  not  permit  a  refe-  consent  in 
rence,  however  advisable  such  a  course  may  seem,  unless  ewe  of  char 
the  Attorney-general  gives  his  consent  (c). 


VII.  Parties  interestedy  added.] — It  often  happens,  when  Party  iom- 
a  cause  is  referred,  that  a  third  party  is  made  a  party  to  the  reference  of 
submission,  and  under  some  forms  of  submission  the  arbi-  ^  *^*"^- 
trator  has  been  held  warranted  in  treating  him  as  a  party  to 
the  cause  itself  (fit).    Even  when  not  inserted  as  a  party  in 
the  order  of  reference,  his  assent  to  the  proceedings  will  in 
many  cases  preclude  him  from  disputing  his  obligation  to 
abide  by  the  award  (e). 

Where  a  submission  has  in  the  first  instance  been  made  Partyadded 
between  two,  a  third  party  may  be  added  afterwards,  and  "^^"^ 
the  reference  may  proceed  as  if  all  three  had  been  parties  to 
the  original  order  of  reference  (/). 

Subsequent  consent  to  the  award  by  a  party  interested  in  Party  by 

Bubeequent 

{t)  Mayor  of  Ludlow  v.  Charl-  brow^  8  M.  &  W.  873. 

ton,  £.  T.   1845,  Ex. ;    Attorney  (d)    Hawkins  v.  Benton,  2  D.  & 

General  v.  Clements,  1  Turn.  &  R.  L.  465,  S.  C.  15  L.  J.  N.  S.  139> 

58.  Q.  B. ;  Rogers  v.  Stanton,  7  Taunt. 

(a)  Bac.  Ab.  Arb.  C,  21  Ed.  IV.  575  n ;  Morgan  v.  Miller,  6  Bing. 
13.  N.  C.  168  ;    Prosser  v.  Goringe,  3 

(b)  Attorney    General    v.    Cle-     Taunt.  425 ;  Nickalls  v.  Warren,  9 
ments,   1  Turn.  &  R.  58  ;   see  P.     Jur.  10. 

Ill,  ch.  4,  B.  3,  d.  1.  (e)  Gunton  v.  Nurse,  5  Moore, 

(c)  Attorney  General  v.  Fea,  4     259. 

Madd.  274 ;  Attorney  General  v.         (/)  Winter  v.  Munton^  2  Moore, 
Hewitt,  9  Ves.  232;  Prior  v.  Henu     723. 
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Part  I.    ^e  subject  matter  of  it,  will  in  equity  often  have  the  effect  of 
*       —  binding  his  interests  (g). 
Mqmei^         Evcu  acquiesccncc  may  render  a  person  concluded  by 
cence.         the  terms  of  an  award.     Thus,  where  the  landlords  of  two 
adjoining  estates  let  on  lease  referred  to  a  surveyor  to  de- 
termine  and  stake  out  a  disputed  boundary  between  their 
respective  properties,  the  tenant  of  one  estate  who  by  his 
conduct  assented  to  the  surveyor's  staking  out  the  line,  was 
held  bound  by  the  decision  of  the  surveyor  as  if  he  had 
been  an  original  party  to  the  submission  (A). 
Party  by        go  far  has  this  principle  been  carried  that  a  third  partjr 
having  a  claim  on  a  subject  of  reference  between  A.  and  £., 
and  not  bringing  forward  his  claim,  was  held  in  equity^ 
boimd  by  the  award  («). 


SECTION  II. 

PERSONS   NOT  INTERESTED   IN   THE   SUBJECT   MATTERS. 

I.  Authorized  agent] — The  parties  to  a  submission  of 
whom  we  have  hitherto  treated  are  those  who  are  personally 
boimd  by  the  award,  and  whose  immediate  interests  form 
the  subject  of  reference. 

We  now  come  to  consider  a  class  of  parties,  who  have  no 
interest  of  their  own  in  the  matter  in  dispute,  but  who  never- 
theless sometimes  incur  a  personal  liability. 

Its,  man  authorize  another  on  his  behalf  to  refer  a  dispute 
between  himself  and  a  third  party  an  award  consequent  on 

(g)  Evans  v.  Cogan,  2  P.  W.     604. 
460.  ( i )  Govett  y.  Richmond,  7  Sim. 

(A)  Taylor  v.  Parry,  1  M.  &  G.     1 ;  sec  P.  1 11,  c.  4,  e.  1,  d.  2. 
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such  submission  is  binding  on  the  principal  alone,  and  it  is    P^**  ^• 

no  objection  that  the  agent  had  no  interest  in  the  subject  of  ..J L-Ll 

the  dispute.     But  if  the  agent  expressly  bind  himself  for  ^'*^|^.'' 
die  performance  of  the  principal^  not  only*  the  principal  who  tion  by 
authorized  him,  but  the  agent  himself  is  bound  by  the  ^l^lzed  to 
award  (a).  '^^^r- 

A  party  to  whom  debts  had  been  equitably  assigned,  and 
who  was  authorized  under  a  power  of  attorney  to  receive 
and  compound  for  the  same,  having  submitted  to  arbitration 
the  matters  in  difference  between  his  principals  and  one  of 
their  debtors,  was  held  entitled  to  maLutain  an  action  in  his 
own  name  for  the  sum  awarded  in  his  fiBiTour  (ft). 

It  often  becomes  a  question  whether  a  person  who  is  agent  What  a 
for  some  purposes  is  so  for  the  purpose  of  binding  his  prin-  authority. 
cipal  by  a  reference.     A  person  who  underwrites,  and  settles 
losses  for  another,  has  an  implicit  authority  from  him  to 
refer  to  arbitration  a  dispute  about  a  loss  (c). 

When  a  member  of  a  partnership  firm  gave  his  son  a 
power  of  attorney  to  act  upon  his  behalf  in  dissolving  the 
partnership,  with  authority  to  appoint  any  other  person  as  he 
might  see  fit,  it  was  held  that  this  gave  the  son  power  to 
submit  the  accounts  to  arbitration  (d).  Consignees  of  goods 
were  by  agreement,  after  deducting  their  advances,  charges, 
and  conumssions,  to  pay  over  the  balance.  When  the  goods 
arrived  the  captain  of  the  ship,  the  agent  of  the  party  en- 
titled to  the  balance,  who  was  then  a  bankrupt,  wrongfully 
refused  to  deliver  them.  No  assignees  had  been  appointed. 
The  consignees  were  held  authorised  to  sue  the  captain  and 
also  to  submit  the  action  to  arbitration,  and  to  deduct  the 
costs  of  both  action  and  reference  from  the  balance  to  be 
paid  over  (e). 

(a)   Bac  Ab.  Arb.  C;    Dyer,     163. 
216   b.    Cayhill  v.  Fitzgerald,  1         (cQ  Henley  v.  Soper,  8  B.ScC. 
Wils.  28,  58.    Com.  Dig.  Arb.  D.     16;  S.  C  2  M.  &  R.  155. 


2.  (e)  Curtis  v*  Barclay,  5  B.  &  C. 

(b)  Banfill  v.  Leigh,  8  T.  R.  571.     141. 
(e)  GoodBon  v.  Brooke,  4  Camp. 
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Part  I.        II.  Attorneys  and  Solicitors.'] — Attorneys  and  solicitors 

are  agents  who  are  clothed  with  peculiar  powers  of  affecting 

their  clients'  interests, 
attorney  to^     When  a  pcrson  has  given  an  attorney  any  general  autho- 
bindliii      ^ty  to  act  for  him  in  legal  proceedings,  the  courts  have 
reference,    always  been  inclined  to  hold  him  bound  by  his  attorney's 
acts,  and  yield  with  reluctance  to  any  complaint  that  the  at- 
torney has  acted  beyond  or  contrary  to  the  authority  given 
him  in  consenting  to  a  reference  {/), 

On  one  occasion.  Best,  G.  J.,  seems  to  have  assumed  as 
clear,  that  an  attorney  in  a  cause  has  power  to  refer  the 
cause,  whatever  be  his  authority  as  to  matters  out  of  it,  and 
that  attorneys  for  the  parties  generally  have  power  to  refer 
all  matters  in  difference  {g).  In  another  instance,  where  it 
was  necessary  to  prove  at  Nisi  Prius  that  all  the  members  of 
a  firm  had  assented  to  a  parol  submission,  the  arbitrator 
stated  in  the  witness-box  that  he  had  been  requested  by  one 
partner  only  to  undertake  the  arbitration,  that  Ihe  defendants 
had  never  personally  attended,  but  were  represented  at  the 
reference  by  their  attorney,  A.  B.  Taunton,  J.,  in  summing 
up  to  the  jury,  said,  that  A.  B.  having  acted  as  attorney  for 
the  defendants,  they  must  be  taken  to  be  bound  by  his 
acts  (h). 

Even  where  a  defendant  swore  that  she  had  expressly  de- 
sired her  attorney  not  to  consent  to  a  reference,  and  that  no 
step  had  been  taJien  in  it  except  the  appointment  of  a  meet- 
ing, the  court  refused  the  application  to  set  aside  the  Nisi 
Prius  order  of  reference,  and  Mansfield,  G.  J.,  said,  ^^  Here 
is  an  express  agreement  to  refer,  properly  entered  into  by 
counsel  and  attorney ;  it  is  now  said  they  had  no  authority 
to  enter  into  that  agreement ;  if  so  the  defendant's  remedy 
is  by  action  against  her  attorney  (i)." 

In  a  more  recent  case  against  a  land  steward  defended  by 

(/)    Latuch    v.    Pasherante,  1         (^)  Dowse  v.  Coxe,  3  Bing.  20. 
Salk,  86  ;      Buckle  v.  Roach,   1         (A)  Adams  v.  Bankart,  1  C.  M. 

Chitt.  193 :  Bodington  v.  Harris,  I  &  R.  681. 

Bing.  187 ;  Jamieson  v.  Binns,  In         (i)  Filmer  v.  Delber,  3  Taunt. 

Re,  4  A.  &  £.  945. ;  Faull  v.  Paul,  486. 
2  C.  &  M.  235. 


PERSONS  NOT   INTERESTED.  33 

the  landlord,  the  attorney  had  agreed  to  an  order  of  Nisi    ^^»*  ^• 

Prius  compromising  that  action,  and  also  other  actions  be-  — ^ 

tween  the  plaintiff  and  the  landlord ;  a  motion  was  made  to 
set  aside  the  order  on  the  ground  that  the  attorney  had  no  * 
authority  to  bind  the  landlord  by  such  an  arrangement,  and 
it  was  argued  that  employing  an  attorney  in  a  cause  gives 
him  no  authority  to  refer  aU  matters  in  dispute  between  the 
parties ;  but  the  court  said  it  was  constantly  done,  and  re- 
fused to  interfere  in  a  siunmary  way  (k) . 

The  attorney's  consent  to  an  enlargement  of  time  binds 
the  client  (/). 

A  judge's  order  referring  a  cause  may  be  made  a  rule  of 
court  without  any  consent  on  the  part  of  the  client.  If  the 
attorney  consents  for  him  it  is  enough  (m). 

The  acts  of  the  attorney's  town  agent  are  as  binding  on  Town  agent 
the  client  as  the  acts  of  the  attorney  himself  (n). 

But  a  confidential  clerk  of  an  attorney  is  not  competent  Confidential 
to  bind  his  principal  or  the  client  by  consenting  to  the  ap-  ^^' 
pointment  of  an  umpire  by  lot  (o). 

A  distinction  was  fonnerly  taken,  which,  however,  may  Solicitor. 
well  be  doubted  now  between  the  authority  of  a  solicitor  and 
attorney.  It  was  said  that  the  assent  of  a  solicitor  to  a  re- 
ference by  an  order  of  a  court  of  equity  was  not  obligatory 
on  the  client  without  his  actual  concurrence,  though  in  the 
same  case  it  was  admitted  that  such  a  reference  by  rule  of 
Nisi  Prius  would  bind  him  {p). 

Like  other  agents,  attorneys  bind  themselves  by  a  sub-  Attomej 
mission  if  they  expressly  contract  to  be   bound  (y),   and  bJJ^d,  ^ 
when    they    submit     without     authority    they    alone     are 
bound  (r). 

{k)  ThomaB  v.  Hewea,  2  C.  &  M.  Russ.  142. 

519.  (q)  Com.  Dig.  Arb.  D.  2 ;   Cay- 

(0  R.  V.  Hill,  7  Price»  636.  hill  v.  Fitzgerald,  1  Wils.  28,  58 ; 

(m)  Paull  v.  Paul],  2  Dowl.  340.  Iveson  v.  Conington,  1   B.  &  C. 

(n)  Griffith  V.  Williams,  1  T.  R.  160. 

710.  (r)  ^ac,  Ab.  Arb.  C.     Bacon  v. 

(o)  Greenwood  v.    Titterington,  Dubany,  1  Salk.  70 ;  S.  C.  1  Lord 

In  re,  9  A.  &  E.  699.  Raym.  246 ;  Comb.  439 ;    Garth. 

(p)  Bar.  Ab.  Arb.  C.;    Colwel  412;  but  see  Anon.   6,  Mod.  16, 

V.  Child,  Cas.  in,  Ch.  86,1  Ch.  Rep.  and  Wade  v.  Stanley,  1  Jac.  &  W. 

104.      See  Famival  v.    Bogle,  4  674. 

D 
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Pass  I.        ft  seems  not  yet  decided  whether,  when  a  corporation  is 

OH.  IL  &  2.  •'.  ,  ,  .      1   .-1  1  i. 

a  party  to  an  action,  the  attorney  can  bind  them  by  a  refer- 

a  TOrpom-*"  ence  without  a  special  aathority  under  seal.      A  cause  in 
tion,  autho-  which  a  corporation  was  plaintiff  was  referred.     After  some 
Md.^  ^    steps  had  been  taken  in  the  reference  the  defendant  dis* 
covered  that  the  attorney  of  the  corporation  had  no  retainer 
under  seal.     He  consequently  applied  to  have  the  order  of 
reference  set  aside  unless  the  corporation  would  ratify  under 
seal  the  proceedings  of  their  attorney.     This  they  in  feu^t 
did  before  the  argument;  and  the  court  refused  to  determine 
how  far  a  retainer  under  seal  was  necessary  for  the  ordinary 
purposes  of  a  cause  or  a  special  authority  for  a  valid  sub- 
mission, on  a  mere  question  of  costs,  and  Pollock,  C.  B., 
distinguished  the  case  of  Arnold  v.  Mofj/or  of  Poole  («),  by 
saying  that  that  case  showed  a  retainer  under  seal  was  ne- 
cessary to  enable  Ihe  attorney  to  recover,  but  not  that  it  was 
necessary  in  order  that  the  corporation  should  be  bound  (fy. 
Attorney         ^he  attorneys  of  the  parties  to  an  appeal  against  a  poor- 
befora        rate   at  the  Quarter  Sessions  have  sufficient  authority  to 
^I^J^      refer  the  question  to  arbitration  (ti). 

Suit  in  When  infjEUits  sue  by  their  next  friends  in  Chancery,  the 

?2g^*       attorneys  in  the  suit  have  no  authority  to  bind  the  infemts 
plaintifis.     by  a  reference,  or  the  next  friends  of  the  infants,  for  the  due 
performance  of  the  award  by  the  infanta  (a?). 


Power  of  III,  Counsel.] — A  reference  by  the  consent  of  a  counsel 
rafer  to  ar-  in  &•  cause  will,  it  IS  apprehended,  in  general  be  binding  on 
Htration.    ^^  party- he  represents. 

A  counsel  appeared  to  consent  to  a  compromise  of  a  suit 
on  behalf  of  one  of  the  parties.  Some  doubt  being  sug- 
gested whether  the  counsel  was  authorized  by  the  party  to 
the  suit,  the  instructions  not  being  given  by  the  solicitor  she 
had  formerly  employed.  Lord  Chancellor  Eldon  said,  "  It 
is  for  the  counsel  to  consider  whether  he  is  authorized  to 

(«)  4  M.  &  G.  860.  Bott.  pi.  936 ;  S.  C.  Cald.  30. 

(0  Mayor  of  Ludlow  v.  Chart-  (a?)  Biddell  v.  Doww,  6  B.  &  C. 

ton,  £.T.  1845,  Ex.  265. 
(«)    R.  V.   JJ.  Northampton,  2 
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give  his  consent  for  the  widow.    If  he  does,  I  must  act  upon    ^^*'  \ 
it,  and  she  wiD  be  bound  by  it  (y). 

That  decision  of  Lord  Eldon's  was  relied  upon  in  the  fol-  ^^fL . 
lowing  case : — A  counsel  in  a  suit  in  equity,  in  the  absence  fonnationof 
of  his  solicitor  and  of  the  client  from  the  court,  consented  to  ^^^ 
an  order  being  drawn  up  on  certam  terms  proposed  by  the 
other  side.  When  the  client  was  informed  of  it  he  strongly 
objected  to  the  terms,  and  moved  to  have  the  order  te- 
scmded.  The  case  was  several  times  brought  before  Lord 
Lyndhnrst,  C,  who  stated  his  opinion,  that  a  party  was 
bound  by  the  consent  of  his  counsel  given  in  court,  though 
they  had  no  instructions  to  consent,  if  they  were  at  the  time 
apprized  of  all  those  fccts,  of  which  the  knowledge  was  es- 
sential to  the  proper  exercise  of  their  discretion,  but  that  he 
would  be  reHered  from  an  order  made  by  sooh  consent  if 
they  gave  that  consent  in  ignorance  of  material  circum- 
staacea.  He  also  intimated,  that  if  the  solicitor  had  been  in 
court,  and  with  a  full  knowledge  of  all  the  jEbu^  of  the  case 
had  assented  to  the  arrangement,  it  would  have  bound  his 
client ;  and  that  if  the  solicitor,  when  he  heard  of  the  order, 
had  dissented  from  it,  it  was  his  duty  to  have  given  imme* 
diate  notice  of  his  objection  ;  that  by  not  doing  so  he  would 
be  taken  to  have  adopted  it,  and  his  client  would  be  bound. 
Affidavits,  however,  were  admitted  to  show  that  the  counsel 
had  not  aQ  the  prefer  fftcte  before  them,  and  that  there  had 
been  no  laches  in  objecting  on  the  part  of  the  solicitor,  and 
consequently  the  order  was  rescinded  (z). 

The  principie  that  parties  are  boimd  by  the  consent  of 
their  counsel  has  been  recognized  in  a  late  case,  where  a 
petition  to  retore  a  petition  dismissed  by  consent  upon  the 
ground  that  no  aathority  had  been  given  to  counsel  to  con- 
sent, was  dismissed  with  costs  (a). 

Counsel  seem  to  have  equal  authority  in  Scotland.     On^^^'^.^f 

.  ri  *  i_  counsel  in 

the  trial  of  two  cross  actions  in  the  Scotch  courts,  the  coun-  the  Scotch 


courta. 


(y)  Mole  V.  Smith,  1  Jac.  &  W.  1  Bird,  Taml.  43. 

673.   S«eR.v.  Corporation  of  HeU  (r)  Furnival  v.  Bogle,  4  Rnss. 

8toii,'10  Mod.  902.     QtwUj  OH  142. 

Evidence,  458,  3d  ed.    College  v.  (a)  Hobler,  In  re,  8  Beav.  lOt. 
Horn,  3  Bing.  119;    Elworthy  v. 

D  2 
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Part  I.    gel  had,  at  the  suggestion  of  the  judge,  agreed  to  refer  them, 

OCT     TT    fl     ^ 

— ^ — —LI  and  had  subscribed  a  minute  of  judicial  reference  referring 
them  to  A.  B.,  or  failing  him,  to  any  arbitrator  to  be  named 
by  the  Lord  President.  A  party  sole  plaintiff  in  one,  and 
sole  defendant  in  the  other  action,  in  the  course  of  the  day 
protested  against  the  reference,  and  moved  the  court  to  dis- 
charge it,  alleging  that  he  was  not  aware  of  the  terms  of  it, 
and  was  taken  by  surprise,  adding,  (what  was  the  fact,)  that 
A.  B.  declined  the  reference.  But  the  Lord  President  and 
lords  of  first  division,  before  whom  the  matter  was  heard,  ad- 
mitted the  reference,  and  appointed  another  arbitrator  in  the 
place  of  A.  B. 

In  the  course  of  the  same  cause,  however,  an  order  made 
by  the  consent  of  counsel  only  was  rescinded.  For  after  an 
award  was  made  the  matter  was  brought  by  appeal  before 
the  House  of  Lords.  On  the  hearing  of  the  appeals,  they 
were  at  the  suggestion  of  the  lords  present  withdrawn  upon 
terms  consented  to  by  the  counsel  of  the  parties,  and  em- 
bodied in  an  order  of  the  House.  That  order  was  rescinded 
upon  petition  of  the  appellant's  agent,  stating  that  he  had 
not  considered  the  terms  of  the  compromise  when  the  counsel 
consented  to  it,  and  the  appeals  were  reheard  (b). 


SubraiBsion  IV.  Executors  and  administrators,^ — An  executor  or 
cutOTand*'  ^^-^^^^^^stwitor  may,  as  such,  submit  to  arbitration  matters  re- 
adminutm-  lating  to  the  estate  of  the  deceased,  but  if  the  arbitrator  does 
not  award  as  much  as  he  would  be  entitled  to  at  law,  it  will 
Devastayit.  ^®  ^  devastavit  for  the  residue  {c). 

Entering  into  a  submission  relating  to  matters  in  differ- 
ence between  the  deceased  and  another  without  the  execu- 
tor's protesting  against  the  reference  being  taken  as  an  ad- 
mission of  assets  will  amount  to  such  an  admission,  and  if 
the  award  directs  him  to  pay  a  sum,  he  will  be  bound  per- 

(i)  Baillie  v.  Edinburgh  Oil  Gas  Leon.   63 ;     Went.  Off.  Ex.  61  j 

Light  Company,  3  C.  &  F.  639.  Vin.  Ab.  Executors,  G.  a.  3.    See 

(c)  Bac.  Ab.  Arb.  C.  j  Com.  Dig.  Yard  v.  Eland,  1  Lord  Raym.  368. 
Admin.  I.  1.    Assets.  C  ;  Anon.  3 
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sonally.  if  the  assets  are  insufficient,  and  will  not  be  allowed    ^^''^  ^• 

CH.  II   8    2 

to  plead  plene  administrayit  to  an  action  on  the  arbitration  -^ — '-^ 
bond  (d) ;  for  if  he  does  not  protest  in  the  first  instance  that  ^\qj^' 
he  has  no  assets,  he  will  not  be  afterwards  aUowed  to  say  so,  sonaliy  lia- 
because  in  that  case  the  opposite  party  will  have  been  put    ^' 
to  the  expense  of  an  arbitration  to  no  purpose  (e).     And  an 
arbitration  should  be  placed  on  the  same  footing  as  an  action 
in  which,  if  an  executor  omit  to  plead  that  he  is  without 
assets,   he   cannot  afterwards   set  up   that  ground   of  de- 
fence {/), 

It  is  often,  therefore,  said  in  terms  that  a  submission  by  Reference  : 
an  executor  or  administrator  is  in  itself  an  admission   of  ofn^^^" 
assets  {g).      But  perhaps,  more  strictly  speaking,  the  sub- 
mission does  not  so  much  amount  to  an  absolute  admission 
of  assets  as  to  a  submission  of  the  question  whether  there 
are  assets  or  no  {h).     Thus,  where  the  arbitrator  awarded  a  No  direction 
sum  to  be  due  from  the  intestate's  estate,  but  without  saying  by  Jhe^waid, 
whom  it  was  to  be  paid,  the  administrator  was  not  held  per- 
sonally liable  to  the  payment;    and  Lord  Kenyon  distin- 
guished the  case  of  Barry  v.  Riuih^  above  quoted,  by  saying, 
''  There  the  defendant  submitted   in  broad  terms  to   pay 
whatever  should  be  awarded,  and  the  arbitrator  did  award 
that  he  should  pay  a  certain  sum,  whereas  here  the  arbitrator 
has  only  ascertained  the  amount  of  the  debt  due  from  the 
intestate,  but  has  not  directed  the  defendant  to  pay  it.     It  is 
impossible,  then,  to  say  that  the  arbitrator  decided  that  the 
defendant  had  assets,  and  a  submission  to  arbitration  by  an 
administrator  is  not  of  itself  an   admission  of   assets''  (»). 
That   case  was  followed  by  another  in  which  the  award 
directed  the  defendant,  an  administratrix,  to  pay  the  sum  Di^ction  to 
found  due,  and  the  same  judge  took  the  distinction,  saying,  i»y^  *^« 
''  Here  the  arbitrator  has  awarded  that  the  defendant,  the 

((f)  Robson  V.  — ,  2   Rose,  60 ;  (/)  Riddell  v.  Sutton,  6   Bing. 

Bury  V.  Rush,  1  T.  R.  691.     See  200. 

P.  II,  cb.  8,  8.  1,  d.  2.     How  arbi-  {jg)  Barry   v.    Rush,    1    T.    R. 

trator  shoi^d   direct    executor    to  69 1> 

pay ;  P.  iii.,  ch.  6,  «.  1,  d.  3.    At-  (A)  Worthington  v.  Barlow,  7  T. 

tachment  siffainat  executor.  R.  453. 

{e)   Rid&ll  V.   Sutton,    5  Bing.  (t)    Pearson  v.  Henry,  5  T.  R.  6. 
200. 


88  WHO  MAY   REFER. 

Pa&*  I-    administratrix^  shall  pay  the  plaintiff's  demand.     The  sub- 

! '        mission  to  arbitration  by  the  administratrix  was  a  reference 

not  only  of  the  eaase  of  action  but  also  of  the  question  whe- 
ther or  not  the  administratrix  had  assets.  And  as  the  arbi- 
trator has  awarded  the  defendant  to  pay  the  amount  of  the 
plaintiff's  demand,  it  is  equivalent  to  determining  as  between 
these  parties  that  the  administratrix  had  assets  to  pay  this 
debt.  The  defendant,  therefore,  is  concluded  by  this  award, 
though  it  will  not  operate  as  an  admission  of  assets  in  any 
other  action  to  be  brought  by  any  other  creditor  (k). 
Biraction  to  In  a  third  case,  where  the  arbitrator  awarded  a  balance 
MMto!^  against  the  testator,  and  directed  the  executor  to  pay  the 
amount  out  of  the  assets,  Abbott,  C.  J.,  was  of  opinion  that 
the  latter  part  of  the  award  did  not  conclude  the  question  of 
assets,  but  lefib  it  open  (l). 

The  practice  in  equity  is  in  accordance  with  these  deci- 
sions, and  shows  the  effect  of  such  a  direction. 
woS^of^      An  award  directed  an  executor  to  pay  a  certain  sum  **  out 
aBsets         of  the  assets  which  might  be  in  his  hands,  or  which  might  be 
^°^  ^'      coming  to  him."     He  was  also  directed  to  pay  the  costs. 
The  other  party,  relying  on  the  fEust  that  the  submission  was 
general,  moved  in  the  Court  of  Chancery  for  an  attachment 
against  the  executor  for  non-payment  of  the  sum  and  costs. 
This  motion,  on  an  affidavit  of  the  executor  that  he  had  no 
assets,  was  dismissed  with  costs  by  the  Vice-Chancellor.     It 
was   subsequently    renewed    before   the  Lord   Chancellor, 
(Lyndhurst,)  but  on  the  additional  affidavit  that  since  the 
previous  application  assets  exceeding  the  siun  awarded  had 
come  to  the  executor's  hands.    And  on  this  ground  die  Lord 
Chancellor,  expressing  his  approval  of  the  previous  decision 
of  the  Vice-Chancellor,  directed  an  attachment  to  issue  (m). 
Liability  of     A  personal  representative   is   sometimes  bound  to   pay 
costs.         costs.     Thus,  where  an  action  by  an  administrator,  vnth  a 
count  in  the  declaration  containing  a  promise  to  himself  as 
administrator  was  referred,  the  costs  to  abide  the  event,  and 

(*)  Worthington  v.  Barlow,  7  T.     &  R.  814. 
R.  453.  (m)  Joseph  v.  Webster,  In  re,  1 

(/)   Love  V.  Honeyboume,  4  D.     Russ.  &  M.  496. 
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the  arbitrator  awarded  that  the  plaintiff  had  no  cause  of  ac*  ^^^  l* 

don,  it  was  held  that  the  plaintiff  was  personally  liable  to  '  '  '   * 
costs  (n). 


V.  Trustees.^ — It  is  said  that  trustees,  by  submitting  mat-  Submisiioii 
ters  to    arbitration,  do    not    make    themselves    personally  ^ 
liable  (o).     But  it  is  apprehended  that  must  entirely  depend 
upon  the  terms  of  the  submission.     In  order  to  be  safe,  it  is  LjabUitj. 
recommended  that  they  should  in  express  terms  take  care  to 
exclude  the  construction  of  any  personal  liability,  for  there 
seems  no  reason  why  they  should  stand  in  any  more  fiEiYour- 
able  position  than  executors. 


VI.  Committee  of  a  lunatic.] — ^A  coimnittee  of  a  lunatic  Submiadoii 
may,  with  permission  of  the  Court  of  Chancery,  but  notQ^tteTof 
without,  bind  the  lunatic  by  submitting  his  interests  to  axbi-  l™»tic. 
tration  (p). 

On  the  application  of  the  committee,  the  court  will  on  a 
fitting  case  refer  it  to  the  master  to  inquire  whether  it  is 
proper  and  for  the  benefit  of  the  lunatic's  estate  to  refer  the 
demands  against  his  estate  to  arbitration,  and  upon  what 
terms  and  conditions  the  reference  should  take  place  (q). 

Where  there  is  no  committee  the  wife  of  the  lunatic  has  Wife  of  a 
been  held  to  have  a  sufficient  implied  authority  to  sue  in  his 
name  for  debts  due  to  him  (r).  It  does  not  appear  whether 
the  courts  would  hold  that  implied  authority  gave  her  power 
to  refer  either  the  action  or  the  demand  upon  which  it  was 
founded. 


vn.  Public  officer.] — Where  a  public  company  are  autho-  Bubmiiaon 
rized  by  act  of  parliament  to  sue  and  be  sued  in  the  name  of  ^^^^  ^ 

(«)  Spivy  V.  Webster,  2  Dowl.  wall,  8  C.  &  P.  679. 

46.  (q)  In  re  Baker.    Shelford  on 

(o)  Daviee  v.  Ridge,  3  Eap.  101 .  Lunatics,  204. 

(f)  Shelford  on  Lunatics,  p.  179.  (r)  Rock  v.  Slade,  7  Dowl.  22. 
396;  Duie  v.  Viscountess  Kirlu 
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> 

Part  I.    q^q  q{  their  public  officers,  who,  however,  is  not  to  be  per- 

OHa  II*    8«    O*  »  j» 

• sonally  answerable,    the  officer  by   consentmg  to  refer  & 

cause  does  not  incur  any  personal  responsibility.  No  at- 
tachment wiU  be  granted  to  enforce  the  award  against  him, 
though  in  many  instances  the  company  will  be  compelled  to 
obey  the  award  by  a  mandamus  (s) . 


SECTION  III. 


PERSONS   EMPOWERED   TO    REFER   BY   STATUTE. 

Aasigneei  I-  Assignees  of  bankrupts  and  insolvents.] — By  stat  6 
flfbank-  Qqq  jy.  c.  16,  s.  88,  the  assignees  of  a  bankrupt,  with 
the  consent  of  the  major  part  in  value  of  the  creditors  pre- 
sent in  person  or  by  proxy,  under  a  power  of  attorney  (a), 
or  in  a  certain  case  with  the  consent  of  the  commissioners, 
on  due  notice  being  given  according  to  the  act,  may  refer  to 
arbitrators  any  dispute  concerning  any  matter  relating  to  the 
bankrupt's  estate  (A).  The  party  with  whom  the  dispute  is 
had  is  to  be  the  other  party  to  the  reference. 
Want  of  The  effect  of  this  enactment  does  not,  it  is  apprehended, 

sent  to  the    disable  the  assignees  from  referring  without  such  consent, 
leferenoe.    y^^^  ^j^jy   renders  them  liable  for  the  consequences  to  the 

creditors  (c). 
Spedal  con-      On  a  clause  in  an  old  Bankruptcy  Act,  the  5  Geo.  II.  c. 
■ary.  30,  s.  34,  veiy  similar  to  that  of  the  present  act,  which,  how- 

ever, did  not  require  notice  of  the  purport  of  the  meeting  to 
be  given  beforehand,  Lord  Hardwicke  held  that  the  creditors 

(»)    Corpe  V.  Gl}Ti,  3  B.  &  Ad.  for  the  section  at  length.    See  P. 

801.  1   ch.  3  8.  7  d.  2. 

(a)  Bannatyne  v.  Leader,  3  M.  &  '(c)  Jones  'v.  Yates,  3  Y.  &  J. 
C.  379.  373 ;  Picrcy  v.  Roberts,  1  M.  &  K. 

(b)  See  the  Appendix  of  Statutes  4. 
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oould  not  give  a  general  power  to  assignees  to  submit  mat-  P^^^*  I- 
ters  to  arbitration  at  their  own  discretion,  but  that  they  must    ' 
have  a  special  meeting  upon  notice  given  for  that  purpose  in 
the  London   Gazette,   to   consider  the  particular  case  in- 
tended to  be  submitted  to  arbitration  (d).     This,  according  Refennoe 
to  Lord  Kenyon,  was  not  a  solitary  decision,  but  the  point  J^jjj^**^ 
was  repeatedly  so  determined  by  Lord  Hardwieke  (e).   Like  Audi. 
executors,  assignees  of  bankrupts  by  entering  into  a  sub- 
mission will,  unless  they  protest  against  the  reference,  be 
held  to  have  admitted  that  they  have  sufficient  funds  in  hand 
to  pay  what  the  award  directs  (/). 

The  bankrupt  himself  cannot  make  a  valid  submission  re-  Bankrupt 
specting  his  estate.  An  award  made  on  a  submission  by  &^!^^^^ 
bankrupt  was  in  one  case  held  binding  on  his  assignee,  but 
that  decision  was  reversed  in  the  House  of  Lords  {g). 
And  when  an  award  made  on  a  submission  between  a  credi- 
tor and  a  bankrupt  after  an  act  of  bankruptcy  was  received 
by  the  commissioners  as  conclusive  evidence  of  the  amount 
of  the  debt,  the  Lord  Chancellor  directed  the  proof  of  the 
debt  to  be  expunged,  and  that  an  inquiry  into  the  amount 
should  be  made  before  the  commissioners  (^). 

On   a  reference  by  a  party  before   his  bankruptcy,  itAangnees 
is  only  against  the  bankrupt  that  proceedings  to  enforce  the  Jy^^rod 
award  can  be  taken,  for  the    assignees  clearly   cannot  be  iu>1mi  they 
affected  by  an  award  to  which  they  are  not  assenting  par- 
ties (f). 

I^  however,  the  assignees  are  chosen  while  the  reference  is 
still  pending,  it  seems  proper  that  they  should  be  called  be- 
fore the  arbitrator  (it) ;  and  if  they  appear  before  him  and 
adopt  the  proceedings,  they  will  be  bound  by  the  award  (/). 

((I)  (£x  parte) Wlutchnrcli,  1  Atk.  149. 

91.  (t)  Marsh  v.  Wood,  9  B.  &  C. 

(«)  Nerot  V.  Wallace,  3  T.  R.  17.  659. 

(/)  Robaon  v.  — ,  2  Roae,  50.  (*)   Taylor  v.    Shuttleworth,  8 

(p)  Whitcacre  v.  Pawlin,  2  Vera.  Dowl.  281. 

229.  (0  l^od  V.  Herring,  3  Sim.  143  ; 

(A)  (£z  parte)  Kemshead,  1  Rose,  S.  C.  on  app.,  1  Russ.  &  M.  153. 


42  WHO   MAY   REFSR. 

Pam  I.        The  assignees  of  iBBolvent  debtors,  under  the  stat.  1  &  2 

- — ; Vict  0.  110,  s.  51,  axe  authorized  to  submit  questions  to  ar- 

onnsolT^t  bitration  provided  they  have  the  consent  of  the  major  part  in 
debton.      value  of  the  creditors,  and  the  approbation  of  the  court  or  of 

a  commissioner  (m). 
Want  of         The  declaration  in  an  action  on  the  award  by  the  assignee 
8«Qtto  die  ^^  ^^^  bad  for  want  of  an  allegation  of  proper  consent  to  the 
'e<«rai<»«    reference  (n),  nor  can  the  want  of  it  be  pleaded  as  a  defence 
by  a  stranger  to  proceedings  by  the  assignee  (o) ;  although, 
like  an  assignee  of  a  bankrupt,  the  latter,  if  he  refer  without 
a  proper  authority,  may  incur  a  liability  to  the  creditors. 
Liability  of     When  the  trustees  of  an  insolvent  debtor  had  submitted 
"■**^®®**    to  a  reference,  and  the  award  directed  them  to  pay  Ae  costs, 
the  court,  in  1818,  held  that  by  entering  into  the  arbitration 
bond  they  confessed  that  they  had  sufficient  funds,  and  by 
referring  all  matters  in  difference  and  agreeing  to  pay  what 
should  be  awarded,  they  had  made  themselves  liable  for  the 
payment  of  costs  (p). 

Assignees  Similar  powers  of  referring  to  arbitration  are  by  the  statute 
petitirai©™!  ^  &  8  Vict.  c.  96,  8.  13,  vested  in  the  assignees  of  insolvent 

petitioners  seeking  the  benefit  of  the  statute  5  &  6  Vict 

c.  116  iq). 

j^gnee  of  Disputes  between  the  trustees  and  managers  of  a  savings' 
insolyent  bank  and  the  assignee  of  a  bankrupt  or  insolvent  depositor 
-**^j?™'™  do  T^ot  seem  to  be  affected  by  the  above  enactments,  but  to 

a  savings  •'  ' 

bank.         be  wholly  governed  by  those  relating  to  savings'  banks. 


Trustees  of  u.  Savings*  banks  and  Friendly  societies.] — ^By  the  statute 
banksand  ^  Oreo.  IV .  c.  92,  s.  45,  relating  to  savings'  banks, provision  is 
SS  re"ie^  made  "  that  if  any  dispute  shall  arise  between  any  such  insti- 

sentatiyee. 

(m)    See  Appendix  of  Statutes  (p)  Wansborougb  v.  Djrer,  In  re, 

for  the  section  at  length.  2,  Cn.  40.    See  mvies  v.  Ridge^  3 

(ft)    Sutcliffe  V.  Brook,  9  Jur.  Esp.  101. 

1112 ;  S.  C.  15,  L.  J.,  Ex.  118.  (q)  See  the  Appendix  of  Statutes 

(o)  Casbome  v.  Barsham,  6  Sim.  for  the  clanse  at  length. 
317. 
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tation  or  any  person  or  persons  acting  under  them,  and  any    ^^'  ^ 

indiyidual  depositor  therein,  or  any  executor,  administrator,  -^ 

next  of  kin  or  creditor,  of  any  deceased  depositor,  or  any  per- 
son claiming  to  be  such  executor,  administrator,  next  of  kin, 
or  creditor,  then  and  in  eveiy  such  case  the  matter  so  in  dis- 
pute shall  be  refeired  to  the  arbitration  of  two  indifferent 
persons,  one  to  be  chosen  and  appointed  by  the  trustees  or 
managers  of  such  institution,  and  the  other  by  the  party  with 
whom  the  dispute  arose,  in  case  the  arbitrators  so  appointed 
shall  not  agree,  then  such  matter  in  dispute  shall  be  re- 
fened  in  writing  to  the  bamster-at-law"  appointed  to  certify 
the  rules  of  savings'  banks  (r). 

Not  oxdy  may  the  parties  refer,  but  tiiey  must  refer ;  for  ^^  ^^^ 
the  words  of  this  act  have  been  construed  to  be  compulsory,  than  uU- 
and  to  leave  the  parties  no  other  remedy  than  that  provided  ^^^^- 
by  the  statute  («). 

It  has  been  decided  under  this  act,  that  if  the  trustees  of  a  Trustees 
savings'  bank,  when  called  upon  by  a  depositor,  refuse  to  <»mpeUed 
sf^int  an  arbitrator  on  their  part,  pursuant  to  the  statute  to  arbitrator. 
adjudicate  on  the  depositor's  claim,  the  Court  of  Queen's 
Bench  will  compel  them  by  mandamus  (t).  Not  so,  however, 
when  it  is  doubtful  whether  the  parties  claiming  the  sums  on 
behalf  of  a  society  which  has  deposited  money  in  the  bank 
axe  lawfully  entitied  to  represent  it  (u). 

A  recent  statute  seems  to  deprive  the  parties  of  any  choice  stat.  7  &8 
in  the  selection  of  an  arbitrator,  for  by  the  7  &  8  Vict.  c.  83,  ^**^  *•  ^*- 
8.  14,  it  is  enacted,  ^^  that  if  any  dispute  shall  arise  between 
the  trustees  and  managers  of  any  savings'  bank,  and  any 
individual  depositor  therein,  or  any  executor,  administrator, 
next  of  kin,  or  creditor,  or  assignee  of  depositor,  who  may 
become  bankrupt  or  insolvent,  or  any  person  claiming  to  be 
such  executor,  administrator,  next  of  kin,  creditor,  or  assignee, 
or  to  be  entitied  to  any  money  deposited  in  such  savings' 
bank,  tiien  and  in  every  such  case  the  matter  in  dispute  shall 

(r)  See  the  Appendix  of  Statutes         (t)    R.  y.   Mildenhall  Sayings' 

for  the  section  at  length.  See  P.  1,  Baidc,  6  A.  &  E.  952. 
cb.  3,  s.  7,  d.  8.  (tt)  R.  v.  Witham  Sayings'  Bank, 

(s)  Crisp  V.  Bunbury,  8  Bing.  1  A.  &  E.   321 ;   R.  y.  Cbeadle 

394.  Savings'  Bank,  1  A.  &  E.  323,  n. 
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Part  I.    be  referred  in  writing  to  the  barrister-at-law  appointed ''  to 
'    '      '  certify  the  rules  of  sayings'  banks. 

Friendly  If  the  rules  of  a  friendly  society  prescribe  that  matters  in 
memberi'^  dispute  between  the  society  or  any  person  acting  under  them, 
thereof,  gjj  J  gjjy  individual  member  thereof  or  person  claiming  on  ac- 
count of  any  member,  shall  be  referred  to  arbitration, 
certain  arbitrators,  not  beneficially  interested  directly  or  in- 
directly in  the  funds  of  the  society,  are,  according  to  stat. 
10  G.  IV.  c.  56y  s.  27,  to  be  named  and  elected  at  the  first 
meeting  of  such  society  or  general  committee  thereof  that 
shaU  be  holden  after  the  enrolment  of  its  rules  (and  the 
places  of  any  arbitrator  or  arbitrators  objecting  or  refiising  or 
neglecting  to  act,  are  to  be  supplied  as  in  the  act  directed), 
of  whom  not  less  than  three  are  to  be  chosen  by  ballot  in 
each  such  case  of  dispute ;  and  the  award  of  the  chosen 
arbitrators,  or  of  the  major  part  of  them,  is  to  be  final  (x). 
Stat  9  &  The  statute  9  &  10  Victoria,  c.  27,  s.  15,  has  recently  en- 
10  Vict.,  c.  acted,  "  that  every  dispute  between  the  trustees  or  managers 
of  any  fidendly  society  and  any  member  or  officer  thereof 
or  any  executor,  administrator,  or  next  of  kin  of  any  such 
trustees,  managers,  member,  or  officer,  or  any  creditor,  or 
assignee  of  any  trustees,  managers,  member,  or  officer  of  any 
such  society,  who  may  become  bankrupt  or  insolvent,  or  any 
person  claiming  to  be  such  executor,  administrator,  next  of 
kin,  creditor,  or  assignee,  or  to  be  entitled  to  any  money 
paid  to  such  society,  or  to  any  benefit  arising  therefirom,  or 
with  respect  to  the  management  of  the  affairs  of  such  societies 
for  the  settlement  of  which,  according  to  the  laws  now  in 
force,  recourse  must  be  had  in  England  or  Ireland  to  one  of 
her  Majesty's  superior  courts  of  law  or  equity,  and  in  Scot>- 
land  to  the  Court  of  Session,  or  Sheriff  Court,  may  be 
referred  in  writing  to  the  Registrar  of  Friendly  Societies  in 
England,  Ireland,  and  Scotland,  respectively ;  and  where  the 
value  of  such  subject  matter  does  not  exceed  20/.,  every 
such  dispute  shall  be  so  referred,  unless  in  England  or  Ire- 

(«)  See  the  Appendix  of  Statutes ;  see  P.  1 ,  ch.  3,  s.  7>  d.  S. 


PERSONS   EMPOWERED    BY   STATUTE.  45 

land  her  Majesty's  Attorney  or  Solicitor  General,  or  in  Scot-    Pikt  I. 
land  the  Lord  Advocate,  shall  certify  in  writing  under  his  °°'"'^  ' 
hand,  that  such  dispute  ought  to  be  decided  by  the  judgment 
of  a  superior  court  of  law  or  equity .'' 


1^      —At--     • 

ui.  Promoters  of  public  uudertakings  and  railways,^ —  SwiiSiTii 
Under  "The  Lands  Clauses  Consolidation  Act,   1845,"  alllandiand 
parties  haying  any  estate  or  interest  in  the  lands  allowed  by  ten  of  the 
any  special  act  of  Parliament  to  be  purchased  or  taken  for  !>ndertak- 
the  purposes  of  any  undertaJdng  authorized  by  the  special 
act  to  be  executed,  may  require  the  promoters  of  such  under- 
taking to  refer  the  question  of  compensation  to  arbitration 
in  the  manner  provided  by  the  act  (y).    Provision  is  made  in  Pardet  un- 
the  seventh  section  of  the  statute,  for  the  case  of  persons  ties. 
under  disability,  trustees,  and  executors. 

Where  a  party  claims  compensation  for  damage  or  injury  Land- 
to  his  lands  by  any  drainage  operations  under  the  10  &  11  ^]^^^  "* 
Vic.  c.  38,  the  amount  is  to  be  assessed  under  the  provision  d»niin«  by 

'  *^  statute. 

of  **  The  Lands  Clauses  ConsoUdation  Act,  1845,**  and  the 
persons  authorized  to  execute  the  works  are  to  be  deemed 
the  promoters  of  the  undertaking  (^r),  and  consequently 
would  be  the  parties  to  a  reference. 


u 


Railway   companies   formed  under   any   act   embodying  Bailway 
The  Railways  Clauses  Consolidation  Act,  1 845,"  (a) ,  and  Joint  ^™P*"*^ 
Stock  companies  created  by  any  statute  incorporating  *^  The 
Companies  Clauses  Consolidation  Act,    1845"  (ft),  are  re- joint  ttock 
spectively  empowered  by  the  specified  acts,  to  obtain  the^™P""®*' 
decision  of  arbitrators  on  certain  matters  in  the   manner 
prescribed  in  the  respective  acts  (c). 

if)  S  &9  Vict.  c.  18.   See  Ap-  (a)  8  &  9  Vict.  c.  20.  See  Ap- 

pencux  of  Statutes;  see  also  P.  1,  pendiz  of  Statutes;  see  also  P.  I, 

ch.  1,  s.  1,  d.  2,  as  to  matters  re-  ch.  1,  s.  1,  d.  2. 

ferable  by  statute;  and  P.  I,  ch.  3,  (b)  B  &  9  Vict.  c.  l6.    See  Ap- 

s.  7,  d,  7,  as  to  the  mode  of  sub-  penaix  of  Statutes. 

missioD.  {c)  See  P.  1,  ch.  3,  s-  7>  d.  7,  as 

(<)  10  &  11  Vict.  c.  38,  s.  11.  to  the  mode  of  submission. 
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Part  I.  iv.  EcclesiosticoU  and  collegiate  corporationSy  concerning 
OH.  II.  8. 8.  ^j^^-^  lands.]— By  Stat.  2  &  8  W.  IV.  c.  80,  Archbishops, 
aa^!te!^r.  Bishops,  Deans,  Deans  and  Chapters,  Archdeacons,  Preben- 
ponttions,  daries,  and  Canons,  and  other  dignitaries  and  officers  of 
leasees,  and  the  several  Cathedrals  and  Collegiate  Churches  and  Chapels, 
adjoining     gj^^  ^q  Masters  or  other  Heads  and  Fellows  and  Scholars, 

ownen.  . 

or  Other  Societies  of  the  several  Colleges  and  Halls  in 
the  Universities  of  Oxford  and  Cambridge,  and  of  the 
Colleges  of  Winchester  and  Eton,  being  corporations  sole 
or  aggregate,  are  empowered  to  enter  into  agreements  of 
reference  or  deeds  ^'  of  sabmission  with  his  or  their  lessee  or 
lessees,  copyhold  or  customary  tenant  or  tenants,  sub-lessee 
or  sub-lessees,  under-tenant  or  under-tenants,  his,  her,  or 
their  heirs,  executors,  administrators  or  assigns,  or  with  the 
owner  or  owners  of"  any  hereditaments  adjoining  to  or  inter- 
mixed with  the  manors,  messuages,  lands,  tenements,  tithes, 
or  hereditaments  of  the  above-mentioned  corporations,  for 
the  purpose  of  settling  finally  any  unknown  or  disputed 
boundaries,  quantities  or  questions  of  identity  as  to  the  lands 
of  such  corporations  in  England  and  Wales.  Sect.  S  enacts, 
that  the  guardians,  husbands,  committees,  or  attorneys  of  in- 
puts, married  women,  persons  of  unsound  mind,  or  beyond 
Parties       geas,  or  under  other  legal  disability  or  otherwise  disabled 

under  diia*    ^  •         /*         i  i 

bilities.       from  actmg  for  themselves  respectively,  may  bind  the  in- 
terests of  those  for  whom  they  act  (d). 


Mastersand  V.  Masters  and  workmen,  concerning  their  trade.'] — ^Under 
the  enactments  for  referriag  disputes  between  masters  and 
workmen  in  trades  and  manufistctures  (e),  by  which  either 
party  may  compel  a  setd^nent  by  arbitration,  provision  is 
made  (/)  for  proceedings  being  taken  by  the  husband  when 
Mairied  the  complainant  against  the  master  is  a  married  woman ;  and 
infiSta.  *"*  ^^®^  *^  infant,  for  his  being  represented  either  by  his  father, 
mother,  kindred,  or  sureties  if  an  apprentice,  or  by  some 
other  person  nominated  by  him  in  de&ult  of  all  the  others. 

(J)  See  the  Appendix  of  Statutes.  128,  8.  3.    See  the  Appendir  of 

(e)  6  G.  IV.  c.  96;  7  W.  IV.  &  Statutes;  see  P.  1,  ch.  3,  s.  7,  d. 

1  Vict.  c.  67,  88.  1,  2,  3 ;  8  &  9  8,  aa  to  mode  of  reference. 

Vict.  c.  77,  8.  3;  8  &  9  Vict.,  c.         (/)  5  G.  IV.  c.  96,  s.  17. 
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VI.  Counties  and  boroughs jC(mcerning prisoners^  expenses.']    ^^**  ^- 
— ^The  several  parties  interested  in  separate  funds  applicable       . '   .  ' 
to  the  purposes  of  the  gaol  of  a  city  or  borough,  may  compel  terested  in 
a  settlement  by  arbitration  of  any  dispute  respecting  the  V^ 
proportion  each  fund  is  to  contribute  to  the  sum  contracted 
to  be  paid  to  the  county  for  the  expense  of  the  city   or 
borough  prisoners  kept  in  a  county  gaol,  by  either  party  ap- 
plying to  the  justices  of  the  last  or  the  next  succeeding  cir- 
cuit, or  to  one  of  such  justices  to  appoint  by  writing,  under 
his  or  their  hands,  a  barrister  not  having  any  interest  in  the 
question,  to  arbitrate  between  the  parties  {g). 

The  like  mode  is  provided  by  tiie  Municipal  Corporation  Trea«irerof 

**■■  11?  i»i«.  1  \  county  and 

Act,  IDT  the  settlement  of  any  dinerences  between  the  trea-  council  of 
sorer  of  a  county  and  the  council  of  any  borough,  respecting  '*<*'^^^' 
the  treasurer's  accotmt  of  the  costs  arising  out  of  tiie  prose- 
cution,  maintenance,  and  punishment,  conveyance  and  tran- 
sport of  offenders  committed  for  trial  to  the  assizes  from  any 
boroug^h  in  which  a  separate  court  of  quarter  sessions  of 
the  peace  shall  be  holden  (A). 

When  prisoners,  committed  from  a  borough  witii  a  sepa-  Vinting 
rate  court  of  quarter  sessions,  are  kept  in  a  county  gaol  not  ^un^aiMl 
under  contract,  the  amount  of  all  the  expenses  of  convey-  f|^^"^^l  ^ 
ance,  transport,  maintenance,  safe  custody  and  care  of  such 
piisoners  shall,  in  case  of  dilute,    be   settied  by  such 
baorisier-at-law  as  shall  be  determined  upon  in  writing  be- 
tween the  vijsitiBg  justices  of  such  prison  and  the  council  of 
such  borough ;  and  in  case  no  appointment  of  such  banister 
be  agxeed  vcpGa  by  the  said  parties  within  fourteen  days  next 
alker  siioh  dispute  aihall  have  arisen,  by  the  arbitration  of 
a  barrister,,  to  be  named  by  the  justices  of  assize,  or  (me 
of  tliem,.  as  is    provided    in    the    statute  of   George    the 
Fourth  (i)  recited  previously  {k). 

ig)  5  G.  IV.  c.  S5,  8.  2.  See  Ap*  See  jippendix  of  Statotes^ 

peadix  of  Statutes;  see  P.  1,  ch.  Z,  (t)  5  G.  IV.  c.  85,  s.  2. 

8.  7,  d.  8.  (i)  5  &  6  Vict.  c.  98,  8.  20.    See 

(A)  5  &  »  W.  IV.  c.  76,  8.  114.  Appendixr  of  Statntee. 
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CHAPTER  III. 


HOW  MATTERS  MAY  BE  REFERRED  TO 

ARBITRATION. 


Pa&t  I.  The  different  modes  in  which  matters  may  be  referred  to 
^•"''^'  '  an  arbitrator,  and  the  effect  of  each  species  of  submission  are 
^e^  "^^ considered  m  this  chapter. 

chapter.  Section  one  contains  some  remarks  applicable  to  submis- 

sions generally ;  section  two  treats  of  submissions  by  private 
agreement  at  common  law  and  their  disadvantages ;  section 
three,  of  submissions  made  under  the  Statute  of  William  the 
Third;  section  four  discusses  the  effect  in  law  and  equity, 
of  the  common  provision  in  deeds  and  agreements,  that  if  any 
disputes  shall  arise  they  shall  be  decided  by  arbitration ;  and 
section  five,  in  like  manner  enlarges  on  the  effect  of  a  nega- 
tive agreement,  not  to  proceed  by  action  or  suit  respecting 
such  differences;  submissions  made  in  a  cause  at  common 
law,  their  effects  on  the  court  and  the  parties,  form  the  sub- 
ject of  section  six ;  section  seven  comprises  an  enumeration 
of  some  other  forms  of  submissions  of  a  judicial  character, 
or  made  under  the  authority  of  acts  of  Parliament ;  while 
section  eight  concludes  the  chapter  with  an  account  of  the 
proceedings  on  the  submission  agamst  a  party  who  prevents 
an  award  being  made. 
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Part  I. 

CH.  III.9.  1. 


SECTION  I. 


OF   SUBMISSIONS   IN   GENERAL. 


L  GenercU  qualities  of  a  submission.] — ^Matters  may  be 
referred  to  arbitration  in  any  manner  that  expresses  the 
agreement  of  the  parties  to  be  boimd  by  the  decision  of  the 
person  chosen  to  determine  the  matters  in  controversy.  This 
person  is  styled  the  arbitrator,  and  the  agreement  conferring 
on  the  arbitrator  his  binding  authority,  is  termed  the  sub- 
mission (a). 

No  formal  submission,  either  verbal  or  written,  is  neces-  No  particu- 
saiy  (6).     It  may  be  contained  in  a  clause  quite  collateral  ISbmiSc^^ 
to  the  main  purpose  of  an  agreement.     Thus  a  bond,  con-  n««««»^' 
ditioned  "  for  A.'s  due  discharge  of  the  duties  of  clerk,*'  "  to 
be  ascertained  by  the  inspection  of  A.'s  accounts  by  J.  S., 
uid  the  amount  so  ascertained  to  be  liquidated  damages  **  is 
a  submission  to  the   award  of  J.    S.  respecting  the   ac- 
counts (c).     So  also  a  cognovit  in  the  words,  "  I  hereby  con- 
fess the  action,  and  that  the  plaintiffs  have  sustained  damages 
to  the  amount  of  one  shilling  besides  their  costs,  to  be 
taxed  by  the  prothonotary  as  he  shall  think  the  plaintiffs 
entitled,'*  is  an  appointment  of  the  prothonotary  to  arbi- 
trate respecting  the  costs.     His  decision  is   binding,  and 
will  not  be  reviewed  by  the  court  (rf). 

But  the  parties  must  manifestly  intend  to  be  concluded  by  Intention  of 
the  decision  of  the  person  called  in,  in  order  to  clothe  him  bi^\^. 
with  the  authority  of  an  arbitrator.  aelyef . 

Hence,  where  it  was  the  practice  for  one  of  the  proprietors 
of  a  stage  coach  to  adjust  the  accounts  from  time  to  time 
apportioning  the  profits  and  charges,  and  the  other  proprie- 
tors were  in  the  habit  of  receiving  or  paying  according  to  his 

(a)  Bac.  Ab.  Arb.  B.  &  D.  &  M.  340. 

{b)  Bac.  Ab.  Arb.  B.  (d)  Elvin  v.  Dnimmond,  1  M.  ^ 

(c)  Jebb  v.  M'Kieman,  Moody     P.  88,  S.  C.  4  Bing.  416. 
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'    apportionment,  it  was  held  that  he  was  to  be  considered  rather 

OH.  III.  8.1.    F'^  .     _  _ 
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the  common  servant  of  them  all  than  an  arbitrator ;  for 
the  acquiescence  of  the  others  in  the  correctness  of  his  past 
accounts  did  not  of  itself  manifest  any  intention  on  their 
part  to  deprive  themselves  of  the  power  of  questioning  the 
correctness  of  future  adjustments  (e). 

Like  other  contracts  when  in  writing,  the  submission  must 
be  duly  executed ;  and  where  the  accession  of  all  parties  to 
the  reference  is  the  consideration  to  each  to  execute  the 
submission,  it  is  not  valid  as  to  some  who  have  executed  it 
until  all  have  done  so,  even  although  it  purposes  to  refer  all 
matters  in  difference  between  them  or  any  two  of  them  (/). 
Testator  ap-     ^  testator  cannot  make  a  valid  appointment  by  will,  that  if 

pointing  an  ,  it.  .  .        . 

arbitrator  to  any  differences  should  anse  respecting  his  will,  these  shall  be 
pntMcon-  determined  by  a  specified  arbitrator,  whose  decision  is  to  be 
coming  hw  final  {g), 

will. 


AdYiiablo  II.  Taking  collateral  security  to  enforce  the  award/] — It 
wamntrf  ^®  sometimes  prudent  to  take  a  warrant  of  attorney  to  oon- 
attomey  as  fess  judgment  for  a  specific  sum  as  a  collateral  security  for 
Mcurity.  the  performance  of  an  award,  in  order  that  execution  maybe 
immediately  taken  out,  either  against  the  property  or  the 
person  of  him  who  neglects  or  refuses  to  perform  the  award ; 
for  although  we  shall  see  that  performance  can  now  gene- 
rally be  enforced  by  attachment,  yet^  as  that  process  only 
issues  from  a  court  of  law  in  term  time,  if  the  award  were 
made  in  vacation,  or  too  late  in  term  for  the  opposite  party 
to  show  cause  against  a  rule  for  an  attachment,  the  success- 
ful party  would  have  to  wait  till  the  next  term  for  the  assist- 
ance of  the  court.  The  defeazance  of  the  warrant  of  attor- 
ney should  contain  the  substance  and  effect  of  the  bond  or 
agreement  of  submission,  with  a  declaration  that  no  execu- 
tion should  issue  until  non-performance  of  the  award. 

Such  a  security  is  peculiarly  beneficial  in  the  case  of  the 

(e)  Can-  v.  Smith,  5  Q.  B.  128  ;         (/)  Antram  v.  Chace,  15  East, 
Goodyear  v.  Simpson,  15  M.  &  W.     309. 
16.  (9)  PhiUpi  V.  Bury,  Skin.  460. 
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submission  of  the  title  to  land  whenever  it  is  probable  that   *''^*»'  '•, 

*        ,  OH.  III.  ■•  1. 

the  award  may  direct  a  change  of  possession ;  for  if  a  party — 

in  possession  be  awarded  to  deliver  possession  of  land  to 
the  other,  and  although  apprehended  on  an  attachment  for 
disobedience  to  the  award  in  not  delivering  possession,  con- 
tinue obstinate,  the  only  mode  by  which  possession  can  be 
obtained  is  by  ejectment;  whereas,  a  warrant  of  attorney  to 
confess  judgment  in  ejectment,  with  a  defeazance  that  no 
execution  shall  be  taken  out  unless  the  arbitrator  shall,  by 
his  award,  direct  the  defendant  to  yield  possession,  and  he 
shall  neglect  to  do  so  on  or  before  the  day  appointed  by 
tibe  award,  would  obviate  the  necessity  of  an  ejectment  in 
such  cases,  and  would  not  put  the  opposite  party  in  any 
worse  condition  (h). 

When  the  nature  of  the  case  is  such  as  to  require  convey-  ^ j^*Z|^ 
ances  of  lands,  as  when  a  partition  is  to  be  made,  and  it  is  arbitrator 
considered  probable  that  a  difficulty  may  be  experienced  in  Mllw'p^u^ 
compelling  a  party  to  execute  conveyances  pursuant  to  the  "^ant  to 
award,  the   expedient  may  sometimes  with  advantage   be 
adopted  of  conveying  the  entirety  of  the  lands  in  the  first 
instance  to  the  arbitrator  upon  trust,  to  convey  to  the  several 
parties  the  portions  that  shall  be  respectively  awarded  to 
them  (t). 


III.  Arbitration  pending  cannot  be  pleaded,]^  A  mere  Submiuion 
submission  of  a  dispute  to  arbitration  does  not  prevent  a  ti^'ijo^bar 
party  from  bringing  an  action  respecting  the  same  matter  (k).  to  action. 
The  question  was  open  to  some  degree  of  doubt  till  lately ; 
for  in  an  action  on  a  policy  of  insurance  the  court,  in  de^ 
ciding  that  it  well  lay,    notwithstanding    it  appeared   in 
the  declaration  that  there  was  an  agreement  in  the  policy  to 
refer  any  disputes,  and  that  there  had  been  no  reference. 


(A)  Jarman      &       Bythewood's  ris  v.  Rosser,  3  East,  15. 

Conv.,  Vol.  II.  p.  701^  3rd  ed. ;  p.  (t)  6.  Jarman      &     Bythewood 

639>  2nd  ed.    See  Doe  d.  Greville  Conv.  586,  3rd  ed. 

y.  Roper,  Uarr.  Woodf.  Land.  &  {k)  Harris  v.  Reynolds,  7  Q.  B. 

Ten.,  p.  790,  4th  ed. ;  Doe  d.  Mor-  71- 
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HOW   MATTERS   MAY   BE    REFERRED. 


OH. III. 8.1  ftd^i^d  ^c  expression,  "that  if  there  had  heen  k  reference 

depending^  or  made  and  determined,  it  might  have  been  a 

bar ;  but  as  no  reference  has  been,  nor  any  depending^  the 
action  is  well  brought**  (/).  So  also  in  another  action  on 
a  policy  with  a  similar  provision  for  arbitration,  where  the 
arbitrator  named  in  the  instrument  had  proceeded  to  con- 
sider the  disputes,  the  court,  is  reported  to  have  held  the 
action  maintainable,  using  this  qualifying  observation,  "it 
not  appearing  that  the  plaintiff  had  assented  to  the  reference 
after  the  loss  (»*).'* 
^dSano  ^^^  ^  *  recent  case,  where  the  law  on  the  subject  was 
plea.  fully  discussed,  and  the  cases  cited,  it  was  formally  decided 

on  demiurer,  that  the  pendency  of  an  arbitration  could  not 
be  pleaded  in  bar  to  an  action  of  debt  for  the  same  de- 
mand (n). 

Proceedings     jf  ^g  submission  Contains  a  stipulation  that  no  action 

stayed  in  .  .       .  , 

action         shaU  be  brought,  the  court  will,  on  application,   stay  the 
aflSr  wkr-  proceedings  in  any  action  commenced  contrary  to  the  agree- 

ence.  mcnt  (o) . 

But  where,  by  a  deed  of  partnership  in  case  of  dispute 
each  party  was  to  appoint  an  arbitrator,  and  the  two  arbi- 
trators were  to  appoint  an  umpire  before  they  commenced 
proceedings,  the  court  refused  to  stay  proceedings  in  an 
action,  as,  although  the  arbitrators  were  appointed,  they  had 
not  selected  an  lunpire,  and  the  appointment  of  an  umpire 
was  held  by  the  court  a  condition  precedent  to  the  acting  of 
the  arbitrators  {p). 

(0   Kill  v.    HolliBter,    1    Wil«.  71. 

129.  (0)  Dicas  V.  Jay,  6  Bing.  519 ; 

(ill)  Harrison  v.  Douglas,  K.  B.  Moscati  v.  Lawson,  1   H.  &  W. 

M.  T.    4  W.  IV.;    Watson    on  672. 

Awards,  p.  10,  n.  6,  3rd  ed.  (p)  Bright  v.  Durnell,  4  Dowl. 

(n)  Harris  v.  Reynolds,  7  Q.  B.  756, 
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Part  I. 

OH.  III.  B.  2. 


SECTION  11. 


OF  SUBMISSIONS   WHICH   CANNOT   BE    MADE    RULES   OF   COURT. 

I.  Parol  submission,'] — ^A  parol  submission  is  generally  p^^^j  ^y^ 
perfectly  valid.  If^  on  the  hearing  of  a  summons  before  a  judge,  miwion 
the  parties  consent  that  he  shall  adjudicltte  on  the  case,  such 
consent  is  a  parol  submission  to  him  as  arbitrator,  and  his 
submission  is  binding  as  an  award  (a) .  It  often  happens  in 
practice,  tiiat  where  the  submission  originally  is  in  writing, 
diat  it  is  altered  or  added  to  by  parol  {b). 

There  are  various  disadvantages  attendingparol  submissions.  BiBadvan- 
They  are  open,  like  otiier  verbal  contracts,  to  dispute  respect-  Jj^j^/^^. 
mg  the  exact  terms  used,  which  often  become  material,  and  miasion. 
awards  made  on  them  cannot  be  enforced  by  attachment, 
since  a  parol  submission  cannot  be  made  a  rule  of  court  so 
as  to  give  the  court  jurisdiction  {c). 

When  a  reference  takes  place  at  nisi  prius,  and  a  verdict 
is  taken  subject  to  it^  but  no  order  of  reference  is  drawn  up, 
the  authority  of  the  arbitrator  depends  solely  on  the  parol 
submission  of  the  parties,  and  in  such  case  the  jurisdiction 
of  the  court  does  not  attach,  as  on  a  reference  by  order  of 
nisi  prius,  to  compel  the  attendance  of  witnesses  {d)y  though, 
where  the  arbitrator  has  to  certify  the  amount  of  damages,  a 
verdict  may  be  entered  for  the  amount  ascertained  by  his  cer- 
tificate {e), 

A  parol  submission  is  sometimes  ineffectual.     For  exam-  Parol  sub- 
pie,  i^  on  such  a  submission,  a  written  award  is  made  re-  sometimef 
specting  real  property,  and  the  provisions  of  the  award  are  >n«ff«ctuai. 
such,  that  if  they  had  been  verbally  agreed  to  by  the  parties 

(a)  HarriBon  v.  Wright,  13  M.  (c)  Ansell  v.  Evans,  7  T.  R.  i ; 

&  W.  816.  V.  Mills,  17  Ves.  419. 

(b) V.  Mills,  17  Ves.  (d)  Curtis  v.  Bligh,  3  Jur.  1152. 

419;   Ashworth  v.    Heathcote,   6  (f)  Tomes  v.  Hawkes,  10  A.  & 

Bing.  596.  £•  32. 


^4  HOW  MATTERS  MAY  BE  REFERRED. 

PamI.    themselves,  they  would  have  been  void  by  the   statute  of 

OH.  lU.  8. 2.  '  -^  ^ 

firauds,  the  award  cannot  be  enforced  as  to  them  since  the 

parol  submission  and  written  award  form  but  one  parol  con- 
tract (/). 


Submisnon      '^'  Submission  by  agreement  in  writing  not  under  seal.] 
in  writing    — Parties  may  refer  their  differences  by  agreement  in  writing 

not  under  .  _ 

■eal  valid,    not  Under  seal. 

Requires         Such  Submissions  require  an  ordinary  agreement  stamp. 

a^men  q^^  stamp  only  is  necessary,  although  there  are  many  par- 
ties to  the  submission  having  separate  legal  interests,  pro- 
vided they  have  a  sufficient  community  of  interest  in  the 
subject  matter  of  the  reference  ;  as  in  the  case  of  a  submis- 
sion between  the  party  who  has  insured  a  ship,  and  the 
underwriters  on  the  policy  (^).  Where  there  was  a  written 
agreement  that  a  disputed  boundary  was  to  be  set  out  by 
*^  an  indifferent  surveyor  residing  at  a  distaacey*^  and  on  the 
same  sheet  of  paper  was  added  a  memorandum  of  a  later 
date,  appointing  a  particular  surveyor,  residing  in  the  neigh- 
bourhood, to  set  out  the  boundary,  the  two  memorandums 
were  held  to  be  only  one  a^eement,  and  to  require  only  one 
stamp  (A). 

An  agreement,  indorsed  on  an  arbitration  deed,  or  bond, 
enlarging  the  time,  or  changing  the  arbitrator  is  a  new  sub- 
mission in  writing,  incorporating  into  itself  all  the  terms  of 
the  original  submission  (t),  and  requires  an  agreement 
stamp,  (k) 


Subminion       m.  Submission  by  bond.] — A  submission  by  bond  is  a 
common,     very  ordinary  mode  of  effecting  a  reference. 

(/)  Walters  v.  Morgan,  2  Cox.  604. 

369  ;  See  P.  III.  ch.  4,  s.  1,  d.  2,  (i)  Greig  v.  Talbot,  2  B.  &  C. 

enforcing  award  in  equity.  179 ;  Tunno  v.  Bird,  In  re,  5  B.  & 

ig)  Goodson  v.  Forbes,  1  Marsh  Ad.  488 ;  Evans  v.  Thompson,  S 

525,  S.  C.  6  Taunt.  171 ;  Stephens  East,  189. 

V.  Lowe,  9  Bing.  32.  (k)  Stqibens  v.  Lowe,  9  Bing. 

(h)  Taylor  v.  Parry,  1  M.  &  G.  32,  S.  C,  2  M.  &  Sc.  44. 
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Each  party  usually  executes  a  bond  to  the  other  in  a  cer-    ^^^  ^• 

r        J  ^  -1  -I  J  OH.III.  »•«. 

tain  penalty,  subject  to  the  condition  of  his  abiding  by  and  

performing  the  award  of  the  person  named  as  arbitrator. 
The  penalty  in  the  bond  does  not  limit  the  amount  the  arbi-  ?^^9^ 
trator  may  award,  although^  if  he  exceeds  that  limit,  no  the  penahy 
larger  sum  than  the  penalty  can  be  recovered  by  action  on  ^"    ^    ^  ' 
the  bond  (/). 

The   submission  of  the  parties  is  contained  in  the  condi- 
tions of  the  mutual  bonds,  for  they  together  make  up  but 
one  agreement  of  reference.     The  terms  of  the  condition  AlteiatioB 
may  be  altered  by  an  instrument  under  seal,  without  affecting  gio^bj" 
the  bond  {m).     Where  there  is  a  dispute  between  A.  of  the  ^^d* 
first  paort,  and  B.  and  C.  of  the  second  part,  a  submission  to 
reference  may  be  effected  by  a  bond  given  by  A.  to  B.  and 
C.  joindy,  and  by  separate  bonds  given  by  B.  and  C.  res-  Sepamto 
pectively  to  A.,  conditioned  to  perform  the  award ;  for  the 
three  bonds  together  will  constitute  but  one  submission  {n). 
Two  bonds,  however,  will  be  a  valid  though  unskilfiil  method  Two  bondp 
of  settling  by  arbitration  the  affairs  of  a  partnership  of  several  ties. 
persons.     Thus,  a  joint  and  several  bond  of  A.,  B.,  and  C, 
three  of  six  partners  to  D.,  E.,  and  F.,  the  other  three,  and  a 
like  bond  of  D.,  £.,  and  F.  to  A.,  B.,  and  C,  both  condi- 
tioned to  abide  an  awaxd  respecting  all  accotmts  and  matters 
in  difference  between  the  six,  or  any  of  them,  will  authorize 
an  award  directing,  among  other  things,  A.  to  pay  a  sum  to 
B.,  and  B.  may  maintain  an  action  of  debt  on  the  award 
against  A.,  but  not  an  action  against  him  on  the  bond,  for 
A.  is  not  bound  to  him  by  that  instrument ;  it  seems  also 
that  D.,  E.,  and  F.,  to  whom  A.  is  bound,  might  sue  him  on 
the  bond  for  his  disobedience  of  the  award  in  neglecting  to 
pay  the  sum  of  money  to  B.  (o).     Instead  of  binding  them- 
selves by  a  penalty  to  each  other,  the  litigant  parties  may 
join  in  a  bond  to  the  arbitrator,  conditioned  to  perform  his  Bond  to 
award.     Such  a  bond  was  held  good  although  it  was  sug-  *^*  "*»*»^ 

(I)  Browes  v.  Bruce,  Watson  on  (n)  Hayes  v.  Hayes,  Cro.  Car. 

Awards,  p.  4,  note  (3),  3rd  Ed.  433. 

(m)  Greig  v.  Talbot,  3  B.  &  C.  (o)  WinUr  v.  White,  1  B.  &  B. 

179.  350. 


^  HOW  MATTERS  MAY  BE  REFERRED. 

Part  I     nested  that  the  arbitrator  miirht  make  an  unreasonable  award 

CH.  III.  B.  2.  , 

in  order  to  entitle  himself  to  the  penalty  (p). 

Stamp  on        An  arbitration  bond  must  be  stamped  with  a  bond  stamp, 
by  bond.     Biid  it  does  not  require  an  agreement  stamp  also,  because,  m 
addition   to  the   usual   clauses,    it   contains    a  stipulation 
respecting  the  manner  in  which  the  costs  are  to  be  paid. 
Such  stipulation  is  not  to  be  considered  as  a  substantive 
agreement  (q). 
Sufficient         A  Submission  by  bond,  referring  to  an  arbitrator  to  settle 
statute  of    the  price  per  acre  the  purchaser  is  to  pay  for  an  estate  seems 
frauds  ^^  to  "be  a,  sufficient  agreement  in  writing,  respecting  the  sale 
of  lands,  to  satisfy  the  requirements  of  the  statute  of  frauds, 
and  when  the  award  is  made  to  enable  the  Court  of  Chan- 
cery to  enforce  a  specific  performance  (r). 


Submission      jy.  Submission  by  deed,] — A  mode  of  referring  not  unfre- 
vaiid.         quendy  adopted,  is  by  indenture,  containing  mutual  cove- 
nants to  stand  to  the  award  (s).     Such  a  submission  cannot 
be  altered  by  parol,  or  vmtten  agreement  even  when  in- 
dorsed upon  it  (^). 
One  party       It  seems  to  be  no  objection  to  the  validity  of  the  submis- 
cxMutbg     sion,  that  one  party  is  bound  by  deed  and  the  other  by 
under  seal,  agreement  not  under  seal ;  as  for  instance,  on  a  reference 
between  a  private  individual  and  a  corporation,  which  the 
former  signs,  but  to  which  the  seal  of  the  latter  is  affixed  (ti). 


V.  Disadvantage  of  these  kinds  of  submissions,'} — Some 
serious  objections  exist  to  referring  matters  to  arbitration  by 
the  forms  of  submission  discussed  in  this  section,  considered, 
as  we  have  at  present  treated  of  them,  independendy  of  the 
statute  of  the  9  &  10  W.  III.  c.  15.  (a?) 

(p)  Owdy  V.    Gibbonsj    Comb.  P.  225 ;  Bac.  Ab.  Arb.  B. 
100.  (0  Morphett,  In  re,  3  D.  &  L. 

SWansborough  v.  Dyer,  In  re,  967. 
itt.  40.  (tt)  Tomlin  v.  Mayor,  Fordwich, 

(r)  Cooth  v.  Jackson,  6  Ves.  11.  6  N.  &  M.  594. 
(«)  Spooner  v.  Payne,  16  L.  J.  C.         («)  See  the  next  section. 
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In  cases  where  the  statute  has  no  application,  a  submis-    ^^^"^  ^  * 

i.  .        ,.«.  11.  .  OH.  III.  8.8. 

sion  of  matters  in  dinerence  when  there  is  no  cause  in  court, 

does  not  by  common  law  give  the  court  any  jurisdiction,  J^^^^'^ 
either  over  the  submission  itselj^  or  over  the  proceedings  courta  by 
before  the  arbitrator,  or  over  the  award.     The  parties  are  i^^^ 
not  before  the  court  in  any  way,  and  the  submission  is  viewed 
as  a  contract  simply. 

Either  party  may,  at  any  time  before  the  award  is  made,  ^'J^^JJ*" 
revoke  the  authority  of  the  arbitrator  (y),  and  render  all  that 
has  been  done  in  the  reference  ineffectual,  though  by  so 
doing  he  makes  himself  liable  to  an  action. 

The  awards  made  on  such  submissions  cannot  be   set  ^?  wtting 
aside  by  a  court  of  law,  however  gross  the  misconduct  or  proper 
corruption  of  the  arbitrator  (z).     The  only  remedy  is  by  bill  *^*^"' 
in  equity  (a). 

Nor  can  the  awards,  when  valid,  be  enforced  by  attach-  No  laiiimA- 
ment  or  other  summary  process  of  the  court.     The  benefit  ^ent  of^* 
of  them  can  only  be  obtained,  as  on  a  contract,  by  action,  or  ^^f^^' 
sometimes,  when  the  nature  of  the  award  admits,  by  pro-  ^jl*  oni"*^ 
ceedings  in  equity  for  a  specific  performance  (b).  meana. 


SECTION  III. 

OF   SUBMISSIONS   WHICH   MAY  BE   MADE    RULES   OF  COURT 
UNDER  THE    STATUTE   OF  WILLIAM   THE    THIRD. 

I.   Effect  of  the  statute  9  8f  10  W,  IIL  c.  15.]— Before  Objector 

the  statute 

(jf)  See  P.  II,  Ch.  3,  5,  3  d.  1,  Cas.  in.  Chanc.  279. 
Relocation  at  Common  Law.  (6)    Blandell  v.    Brettargh,    17 

(z)  Veale  v.  Warner,  1  Saund.  Ves.   232;   Biehop  v.    Bishop,   1 

327,  c.  note.  Rep.   in  Chanc.   75 ;    Bendkk  v. 

(a)  Greenhill  v.  Church,  3  Rep.  Thatcher,  Noy,  141,  Vin.  Ab.  Arb. 

in  Chanc.  89,  p.  49,  2  Vem.  100,  H.  a.  1. 
pi.   95  ;  Cavenoiah  v.                 ,  1 


M  HOW  MATTERS  MAY  BE  REFERRED. 

OT.^f.J.'8.  *^  Statute,  the  9th  &  10th  W.  III.  o.  15,  entitled,  "Anactfor 
"^  detenmning  diffeiences  by  axbitration,'*  became  law,  when 

persons  were  out  of  court  they  could  not,  by  any  agreement, 
bring  themselves  into  court,  and  create  a  jurisdiction  to  issue 
process  of  contempt  (a).     Experience  had  proved  the  bene- 
ficial effect  of  terminating  by  arbitration  suits  actually  exist- 
ing ;  and  it  occurred  also  that  it  might  be  extremely  de^- 
sirable  to  afford  the  same  opportunity  where  only  a  cause  of 
suit  subsisted  but  no  suit  had  been  instituted  (£).     To  effect, 
therefore,  these  two  objects,  first  to  give  the  parties  the  pro- 
cess of  contempt  for  enforcing  the  award,  and  next,  to  nuLke 
awards  final  unless  complaint  was  made  within  a  limited 
time  {c)j  the  statute  of  W.  III.  was  passed  (d). 
Construe-        The  Statute  is  not  very  clearly  worded  in  its  provisions, 
on  ihe'rt^  and  much  discussion  has  been  raised  respecting  its  terms, 
tate.  But  the  result  of  many  decisions  has  now  put  a  judicial  in- 

terpretation on  all  of  them.  The  whole  act  taken  together 
has  been  construed  to  mean  this ;  though  there  be  no  cause 
in  any  court,  and  the  matter  referred  be  entirely  of  a  private 

[nature,  if  the  submission  contain  an  agreement  for  making 
the  submission  a  rule  of  court,  that  the  party  m  whose 
mvour  the  award  is  made  may  enforce  it  by  the  process  of 
the  court  where  the  submission  is  made  a  rule,  unless  it 
shall  appear  to  that  court  that  it  ought  to  be  set  aside  as 
unduly  made,  and  in  such  case  the  same  court  shall  not 
merely  refuse  the  aid  of  its  process,  but  if  complaint  be  made 
within  the  time  limited  shall  actually  proceed  to  set  it 
aside  (e) .  For  although  section  one  provides  that  the  process 
of  the  court  in  which  the  submission  is  made  a  rule  to  en* 
force  the  award,  shall  not  be  stayed  by  "  any  other  court  of 
law  or  equity,^'  except  it  shall  appear  to  such  court  that  the 
award  was  procured  by  corruption  qj  UI)duJ^  means,  implying 
as  it  were,  diat  in  the  excepted  case  another  court  might  in- 

(a)  Nichols  v.  Ch&lie,   14  Ves.  (c)  Davis  v.  Getij,  1  S.  &  S. 

265;  Lyallv.  Lamb,  4  B.  &  Ad.  411. 

46S  ;    Steers  v.  Harrop,  1   Bing.  (d)  See  Appendix  of  Statutes  for 

133,  S.  C.  7  Moore,  466.  the  Act. 

(6)  Nichols  v.   Chalie,  14  Yes.  (e)  Dawson  v.  Sadler,  1  S.  &  S. 

265.  537. 
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terpose,  and  although  in  section  two  it  is  provided  that  an  q^Aii.s.8. 

tkwnid  procured  byjcoiruption  or  undue  means  shall  be  set 

aside  by  awy  court  of  law  or  equity,  yet  the  proviso 
att  he  end^  section  two,  that  complaint  of  such  cor- 
ruption or  undue  practice  must  be  made  to  tfie  court  of  which 
the  submission  is  a  rule,  has  been  held  to  limit  the  generality 
of  tiie  previous  words,  and  to  show  the  intention  of  the  legis- 
lature that  the  court  in  which  tiie  complaint  is  to  be  made, 
that  is,  the  court  of  which  the  submission  is  a  rule,  is  the 
only  court  which  has  jurisdiction  over  the  award,  either  to 
enforce  it  by  attachment  or  to  set  it  aside. 

Though  the  courts  of  equity  yielded  reluctantiy  to  the  Juritdiction 
force  of  the  Act  of  Parliament,  it  is  now  settled,  that  when  under  it. 
the  submission  is  agreed  to  be  made  a  rule  of  another  court, 
whatever  equitable  ground  there  may  be  for  impeaching  the 
award,  the  jurisdiction  of  equity  to  set  it  aside  is  entirely 
taken  away,  and  transferred  to  the  court  of  which  the  sub- 
mission is  made  a  rule  (/). 

The  statute  (^)  provides  for  the  maldng  the  submission  a  Cbaneeiy,» 
rule  of  "  any  of  his  majesty's  courts  of  record,''    These  JoJ^^thhi 
words  have  been  held  to  include  the  Court  of  Chancery,  the  itatute. 
which,  although  not  a  court  of  record  as  regards  its  equit- 
able authority,  still,  as  regards  its  common  law  jurisdiction, 
is  a  court  of  record  (A).     Instances  are  very  numerous  of 
submissions  having  been  made  rules  of  this  court  imder  the 
statute  without  question,  and  the  awards  made  pursuant  to 
them  enforced  by  the  compulsory  process  of  the  court  (t). 

The  second  section  also  of  the  act  shows  that  the  Court  of 
Chancery  is  intended  to  be  included,  since  it  expressly  mentions 
courts  of  equity  as  having  jurisdiction  to  set  aside  awards, 
and  that  jurisdiction  we  have  already  seen  only  lies  in  the 

(/)    I^chols  V.   Roe,  3  M.  &  (h)  2  Madd.  Chanc.  Practice, 

KeeDy  431,  reversing  judgment  of  840  3rd  ed.,  712  2nd  ed.;  Pownall 

Vioe-Chanc.  in  same  case,  5  Sim.  v.  Kin^ir,  6  Ves.  10. 

156;   Nichols  v.  Chalie,   14  Ves.  (t)  Webster  v.  Bishop,  2  Vern. 

265;    Gwinnett  v.   Bannister,    14  444;  Smitii  v.  Symes,  5  Madd.74; 

Ves.  530 ;  Heming  v.  Swinnerton,  Joseph  v.Wehster,  In  re,  1  Russ.  & 

1  Coop.  C.  C.  386.  Mylne,  496. 

(y)  9&  10  W.  III.  c.  15,  s.  1. 
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Pam  I. 

0H>  III*  B*  3. 


Limit  of 
time  fm 
setting 
aaide  award, 
none  for 
enforcing  it. 


Making 
mbmisflion 
rule  of 
court. 

No  ezecn- 
tion  on  role 
of  court. 


court  of  which  the  submission  is  made  a  rule  {k).  And  in  a 
very  recent  case,  on  the  objection  being  made,  Lord  Gotten- 
ham,  C,  treated  it  as  a  point  long  settled  that  the  Court  of 
Chancery  was  a  court  of  record  within  the  act  (/). 

The  statute  limits  no  time  within  which  application  to  en- 
force the  award  must  be  made.  But  the  party  who  seeks  to 
set  it  aside  must  make  his  application  to  the  court  before  the 
last  day  of  the  next  term  after  the  award  is  made ;  and  this, 
whether  the  objection  appears  on  its  £EU)e,  or  whether  it  is 
for  matter  extrinsic,  as  for  firaud  of  parties,  or  for  miscon- 
duct or  corruption  of  the  arbitrator  (m).  It  is  true,  when 
the  award  is  bad  on  its  £EU)e,  though  it  cannot  be  set  aside 
afiier  the  time,  no  action  can  be  maintained  upon  it^  nor  will 
an  attachment  be  granted  to  enforce  it  (n). 

The  submission  must  be  made  a  rule  of  court  before  the 
court  has  any  jurisdiction  either  to  enforce  or  set  aside  the 
award  (o). 

The  only  summary  mode  of  enforcing  the  award  is  by 
attachment  No  judgment  can  be  entered  or  execution  issue 
on  the  rule  embodying  the  submission.  Hence,  if  the  party 
die  before  the  award  be  performed,  as  the  right  to  an  attach- 
ment dies  with  the  person,  the  benefit  of  the  statute  is  lost, 
and  the  party  will  be  left  to  his  action  or  suit  against  the 
executor  (/>). 


Parol  tub-       ii*   WTiat  references  tmthin  the  statute.'] — A  parol  sub- 

^Ain*the*  ™^®^^^'^  cannot  be  made  a  rule  of  court  within  the  statute, 

ftatute.       for  the  statute  provides  that  the  parties  shall  ^^  insert  ^  their 

consent  to  make  the  submission  a  rule  of  court  into  the  sub- 


(k)  Ante,  p.  58,  Dawson  v.  Sad- 
ler, S.  &  S.  537;  see  note  to 
Joseph  &  Webster,  In  re,  1  Russ.  & 
Mylne,  496. 

(/)  Heming  y.  Swinnerton,  10 
Jut.  907. 

(m)  Davis  v.  Getty,  1  S.  &  S. 
411 ;  Auriol  V.  Smith,  1  Turn  & 
R.  121 ;  Allardes  ▼.  Campbell,  1 
Turn.   &   R.    133  n. ;    Pedley   v. 


Goddard,  7  T.  R.  73. 

(n)  Auriol  V.  Smith,  1  Turn.  & 
R.  121 ;  Pedley  v.  Goddard,  7  T. 
R.73. 

(o)  Davis  V.  Getty,  1  S.  &  S. 
41 1 ;  Harvey  v.  -Shdton,  7  Beav. 
455. 

(p)  Webster  v.  Bishop,  Free,  in 
Chanc.  223. 
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mission  itsel£  and  the  word  insert  must  mean  an  act  that   ^^"  ^' 

.     -  ,  .  ,  .  .  /    V  OH.  III.  8. 8. 

miases  that  consent  into  something  written  (q).  

Though  an  order  of  nisi  prius,  referring  a  cause,  is  made  Sabmisuon 
a  rule  of  court  by  virtue  of  the  inherent  common  law  juris-  **^  J  2i"** 
diction  of  the  courts ;  yet  where  a  cause  and  all  matters  in  matters. 
difference  are  referred  by  such  an  order,  it  seems  not  yet  to 
have  been  clearly  decided  whether  the  authority  to  make  it 
a  rule  of  court,  as  to  the  matters  not  in  the  cause  is  deriyed 
from  common  law  or  from  the  statute  (r).     In  a  late  case,  a  Of  a  cauw 
submission  by  agreement  out  of  court  of  a  cause,  and  all  m^nT^' 
matters  in  difference,  was  made  a  rule  of  court,  though  there 
was  no  consent  clause  at  all  for  making  it  such  a  rule.     The 
circumstances,  howeyer,  under  which  it  was  so  made,  do  not 
appear  in  the  report  (s), 

A  reference  of  a  suit  in  chancery  by  agreement  out  of  Of  came  to 
court,  containing  a  clause  to  make  it  a  rule  of  the  Court  of  ^^  ^f  ^ 
King's  Bench,  is  a  submission,  not  in  the  cause  but  out  of  it,  another 
and  proceeds  on  the  jurisdiction  given  by  the  statute  (t). 

In  like  manner,  a  reference  by  deed   of  causes  in  the  Or  of  either 
King's  Bench  and  Exchequer,  with  a  clause  to  make  the  wnru. 
submission  a  rule  of  either  court,  is  under  the  statute  (u) ; 
so  also  of  a  cause  in  the  Exchequer  which  is  referred  by  a 
judge's  order,  providing  that  it  shall  be  made  a  rule  of  the 
Court  of  Queen's  Bench  (a?). 

If  a  cause  in  the  Court  of  King's  Bench  be  referred  by  Of  acanae 
agreement  out  of  court,  containing  a  clause  for  making  it  a  me^tTiw 
rule  of  the  same  court,  the  reference  is  under  the  statute  and  n»adeniieof 

same  court* 

not  at  common  law  (y).  So  also  the  reference  of  a  suit  in 
chancery,  and  all  matters  in  difference  by  private  agreement, 
providing  for  making  the  submission  and  award  a  rule  of 
chancery,  derives  its  efficacy  from  the  act  (z), 

(q) V.  Mills,  17  Vee.  (0  Nichols  v.  Chalie,   14  Ves. 

419;  Ansell  v.  Evans,  7  T.  R.  1.  265. 

(r)  Lord  Lonsdale  v.  lattledale,  («)  Wimpenny  v.  Bates,  2  Tyr. 

2  Ves.  Jr.  451 ;  Lucas  v.  Wilson,  466,  S.  C. ;  2  C.  &  J.  379. 

2  Burr.  701 ;  Anderson  v.  Coxeter,  («)  Milstead  v.  Crauficdd,  9  Dowl. 

1    Strange,     301 ;     Hayward    v.  124. 

Phillips,  6  A.  &  £.  119 ;  AUenby  v.  (y)  Rushworth    v.    Barron,     3 

Plroucuock,  4  Dowl.  54,  S.  C.  4,  A.  Dowl.  317 ;  Reynolds  v.  Askew,  6 

&  E.  326.  Dowl.  682. 

(«)  Little  V.  Newton,  1  M.  &  G.  (e)  Hemin^    v.    Swinnerton,   I 

977,  n.  (a).  Coop.  C.  C.  386. 


02  HOW  MATTERS  MAY  BE  REFERRED. 

Parv  I.        Where  a  bond  of  submission  between  the  trustee  of  a  wife 
—1 — LU  and  the  husband  recited,  that  the  wife  had  instituted  a  suit 
in  eccieflicui-  ^  ^^  Ecclesiastical  Court  for  a  separation  and  a  divorce  a 
ticalinit.     mensa  et  thoro,  and  that  in  order  to  prevent  further  litiga- 
tion and  disputes  touching  the  terms  on  which  the  divorce 
was  to  be  had,  and  also  to  terminate  and  put  a  final  end  to 
the  suit,  and  to  any  question  which  might  arise  respecting 
the  children  of  the  marriage,  it  had  been  agreed  to  refer  all 
matters  in  contest  and  dispute  between  the  wife  and  husband 
to  a  certain  arbitrator ;  on  application  to  the  Court  of  Com- 
mon Pleas  to  make  the  submission  a  rule  of  court  under  the 
statute,  it  was  objected,  that  as  the  matter  in  dispute  was 
only  the  subject  of  a  suit  in  the  Ecclesiastical  Court,  the 
Statute  of  W.  III.,  which  is  expressly  confined  to  "  contro- 
versies,  suits,   and  quarrels,   for  which  there   is  no  other 
remedy  but  by  personal  action  or  by  suit  in  equity,*'  gave  no 
authority  to  the  Court  of  Common  Pleas  to  make  the  sub- 
mission a  rule  of  court;  but  the  objection  was  overruled,  the 
court  observing  that  many  causes  of  action  at  law  and  many 
suits  in  equity  might  arise  out  of  the  disputes  stated  in  the 
recital  of  the  bond  (a). 
Of  indict-        Criminal  proceedings  are  not  within  the  statute ;  for  where 
'°^'^^'         an  indictment  for  an  assault,  and  all  matters  in  dispute  be- 
tween the  prosecutor  and  defendant  were  referred  by  bonds 
containing  a  consent  clause,  the  court  thought  such  a  refer- 
ence, comprehending  the  subject  matter  of  an  indictment 
could  not  be  made  a  rule  of  court,  and  that  the  words  ^^  con- 
troversies, suits,  and  quarrels,*'  in  the  statute,  meant  only 
civil  disputes  between  the  parties  (b). 
Of  differ-        The  act  contemplates   controversies  existing  before   the 
J^^®*     submission,  and  difierences  for  which  there  is  a  legal  or 
before  tub-  equitable  remedy,  but  not  it  seems,  subjects  of  arbitration 
which  cannot  be  classed  under  these  heads ;  therefore,  wh^re 
an  agreement  to  sell  land  at  a  price  to  be  fixed  by  arbitra- 
tors, was  made  a  rule  of  court  qnder  a  consent  clause,  tl)e 

(a)  Soilleuz  v.  Herbst,  2  B.  &     R.  520 ;  R.  v.  Bardell,  5  A.  &  E. 
P.  444.  619,  S.  C.  sub.  nom.,  R.  v.  Shilli- 

(6)  Watson  v.  M'Cullum,  8  T.     beer,  5  Dowl.  238. 
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question  submitted  beiucr  only  co-existent  with  the  submis-   ^^^^  I- 

.  ,  -.  .  i?-i  ii_       OH.  III.  B.  3. 

saon,  the  court,  on  an  application  to  enforce  the  award  by 

attachmenty  doubted  very  much  whether  this  agreement  was 
within  the  statute,  and  dismissed  the  motion  (c). 


ni.     What  a  mfficient  consent  clause.']  —  Though  the  Conaent 
statute  requires  that  the  agreement  to  make  the  submission     '^' 
a  rule  of  court  shaU  be  inserted  in  the  submission  or  condi- 
tion of  the  arbitration  bond,  yet  where  the  consent  clause 
was  no  part  of  the  condition  of  the  bond,  but  was  written  ciame 
under  it  and  not  signed ;  on  its  appearing  by  affidavit  that  ^^]^^°°' 
it  was  thus  written  before  the  execution  of  the  bond,  it  was 
taken  by  the  court  to  be  part  of  the  submission,  and  the  sub- 
mission was  made  a  rule  of  court  {d), 

U  on  an  arbitration  bond  or  deed  of  submission,  having 
the  usual  consent  clause  for  making  the  submission  a  rule  of 
court,  is  afterwards  endorsed  an  agreement  of  the  parties  to  indone- 
enlarge  the  time,  but  which  contains  no  repetition  of  the  ™«»*J»<»"^- 
consent  clause  in  itself  the  endorsed  agreement  becomes  a  clause  with- 
new  submission,  incorporating  the  remaining  terms  of  the  ^' 
instrument  within,  and  may  be  made  a  rule  of  court,  under 
the  statute  with  reference  to  the  enlarged  time,  instead  of  the 
time  originally  specified  {e). 

A  conditional  clause  in  an  arbitration  bond  in  this  form,  Conditional 
**  And  if  the  obligor  shaU  consent  that  this  submission  be  ®^*^»^* 
made  a  rule  of  court  then,'*  &e.,  has  been  held  to  contain  a 
sufficient  indication  of  consent  to  authorize  the  making  the 
submission  a  rule  of  court  (/).     1i  the  clause  is  for  making  Notipecify- 
the  submission  a  rule  of"  ^A^**  court,  without  specifying  which  ^J5_J[^^ 
court,  it  is  sufficient,  and  the  parties  may  elect  which  court 
they  please  {g), 

(e)  Lee  and  Hemingway,  In  re.     Ad.  488 ;  Jenkins  y.  Law,  8  T.  R. 
3  Nev.  &  M.  860.  87,  overri:ded. 

\d)  Carter  y.  Mansbridge,  Barnes, 
55. 

{€)  Ghneig  v.  Talbot,  2  B.  &  C.         {g)  SoiUeux  v.  fierbst,  2  B.  & 
179 ;  Evans  v.  Thomson,  5  East,     P.  444. 
189 ;  Tunno  &  Bird,  In  re,  5  B.  & 


(/)  Bailey  v.  Cheesely,  1  Salk. 
72,  S.  C,  1  Ld.  Raym.  674. 
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Part  I.        jf  Jt  provides  in  the  alternative,  that  the  submission  shall 

— — -^  be  made  a  rule  of  the  Court  of  King's  Bench  or  Exche- 

clau™*^^^  quer  (A),  or  if  it  is  drawn  up  for  making  it  a  rule  of  the  court 

of  King's  Benchy  or  an  order  of  the  Court  of  Chancery  (i), 

that  authorizes  the  making  the  submission  a  rule  of  either 

court  but  not  of  both. 

Consent  to       Frequently  the  clause  is  worded  for  making  the  awards 

award  anile  not  the  submission^  a  rule  of  court     In  the  older  cases  this 

of  court.      ^^  j^^ij  ^^  insufficient  consent  (k).     Subsequently  a  laxer 

rule  was  adopted  as  more  sensible,  and  such  submissions 
were  allowed  to  be  within  the  operation  of  the  statute  (/). 
Now,  however,  it  seems  a  sort  of  middle  course  will  be 
adopted;  the  court  will  examine  whether  the  word  '^  award'' 
has  been  used  by  mistake  for  submission ;  if  that  be  the 
case,  the  submission  may  still  be  made  a  rule  of  court ;  but 
if  the  intention  of  the  parties  appears  to  be  that  the  award 
itself  should  be  made  a  rule  of  court,  although  that  inten- 
tion can  not  be  carried  into  effect,  the  statute  will  not 
apply  (w). 


SECTION  IV. 

OP  AGREEMENTS   TO    REFER    FUTURE   DISPUTES    TO   ARBITRA- 
TION. 

Whether  I.  Effect  OS  a  submission  of  an  agreement  to  refer  future 
^fiw^o"**  disputes.] — ^There  is  ofben  a  covenant  or  agreement  in  deeds 
future  diB-  of  partnership,  policies  of  insurance,  and  other  instruments, 
snbmiision.  Providing  that  if  any  disputes  shaD  arise  they  shall  be  re- 
ferred to  arbitration.     The  arbitrators  generally  are  to  be 

(A)  Wimpenny  v.  Bates,  2  Tyr.  Soilleux  v.  Herbat,  2  B.  &  P.  444 ; 

466,  S.  C,  2  C.  &  J.  379.  Pedley  v.  Westmacott,  3  East,  602 ; 

(i)  Dawson  v.  Sadler,  1  S.  &  S.  Powell  v.  Phillips,  cited  in  Pedley 

537.  V.   Westmacott,  3    East,  602;    2 

(*)    Harrison    v.    Grundy,     2  Tidd.  Pr.  821, 9th  ed. 

Stra.  1178 ;  Anon.  2  Barnard,  163.  (m)  Woodcroft  and  Jones,  In  re, 

(/)  Story,  In  re,  7  A.  &  £.  602 ;  9  Dowl.  638. 
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appointed  by  the  parties,  or  some  third  person,  on  the  differ-  ^J^**  ^^ 

ence  occurring.     Sometimes  the  referees  are  designated  in 

the  original  agreement. 

When  they  are  not  so  named,  the  agreement  to  refer  can-  ^^*"  "***" 

tiE&toFB  not 

not,  it  is  apprehended,  be  considered  a  submission ;  for  Dam«d. 
uatQ  the  arbitrator  is  determined,  there  is  no  one  who  has 
the  binding  authority  to  decide  the  questions  submitted. 
Naming  the  arbitrator  in  the  instrument  is  the  rarer  course  ; 
for  it  is  open  to  the  reasonable  objection,  that  possibly  by 
the  time  a  difference  arises  and  his  assistance  is  required,  he 
may,  from  age,  infirmity,  or  other  cause,  have  become  un- 
willing or  unfit  to  perform  the  duly. 

But  when  an  arbitrator  is  named  in  the  original  clause,  it  ^^"  ^*' 
seems  to  differ  little,  if  at  all,  from  an  ordinary  submission,  named. 
There  are  no  matters  in  dispute,  it  is  true,  existing  at  the 
time  of  the  agreement  to  refer,  but  submissions  are  often 
drawn  up  providing  for  the  determination  of  differences  or 
calculation  of  damages  arising  afi;er  the  date  of  the  reference, 
and  no  objection  seems  to  have  been  made  that  such  were 
ineffectual  without  a  fresh  assent  after  the  future  matter  of 
dispute  has  come  into  existence  (a). 

When  the  agreement,  though  not  naming  the  referees.  Specifying 
provides  for  their  appointment  in  a  particular  manner,  and  ^nitor  to  be 
they  are  afterwards  so  appointed,  though  contrary  to  the  will  »ppoin*«d. 
of  one  of  the  disputing  parties,  this  seems  to  have  the  same 
effect  as  if  the  referees  were  named  in  the  clause  itself.     In 
a  late  instance  where  arbitrators  so  appointed  fixed  a  meet- 
ing, a  judge  made  an  order  compelling  the  attendance  of 
witnesses  before  them.  That  order,  it  is  true,  was  set  aside  on 
other  grounds,  but  the  party  who  objected  and  resisted  the 
reference,  never,  according  to  the  report,  raised  the  objection 
(which  if  tenable  would  have  been   conclusive)    that  the 
agreement  to  refer  did  not  amount  to  a  submission  (b) .    The 
court,  however,  took  care  to  express  no  opinion  on  this  point. 

(a)  Fetch  v.  Foontaia,  5  Bing.  see  Qeworth  v.  Pickford,  7  M.  & 

N.  C.  442;  Morphett,  In  re,  2  D.  W.  314,  per  Ld.  Abinger,  C.  B. 

&L.967;  Brown  V.  Croydon  Canal  321. 

ComiMaiy,  In  re,  9  A.  &  £.  522 ;  (b)  Woodcraft  v.  Jones,  In  re,  9 

Stephens    v.  Lowe,    9   Bing.  32 ;  Dowl.  538. 

F 


S6  HOW  MATTERS  MAY  BE  REFERRED. 

Paet  I.        In  a  former  case,  a  sort  of  distiiiction  was  taken  between 

,-1 '       a  reference  under  such  an  agreement  where  the  arbitrators 

usent  after  ^^^^  named,  and  a  submission  after  dispute  arisen ;  for  on  a 
difierenees  motion  for  a  new  trial  the  court  held  that  such  a  clause  in  a 
cesaarj.  policy  of  insurance  did  not  prevent  the  assured  from  bring- 
ing an  action  for  a  loss  without  proceeding  under  it,  not- 
withstanding the  referees  specially  named  at  the  time  of  the 
commencement  of  the  action  were  proceeding  in  the  refer- 
ence, and  the  court  added  the  following  expression : — **  It 
not  appearing  that  the  plaintiff  had  assented  to  the  reference 
after  the  loss"  (c).  This,  however,  does  not  show  that  the 
clause  was  not  a  submission,  because  a  reference  pending  on 
an  undoubted  submission  does  not  prevent  an  action  being 
brought  for  the  same  cause  (d). 


II.  Effect  in  law  of  an  agreement  to  refer  future  dis- 
putes.]— ^The  maxim  often  quoted,  that  an  agreement  to  refer 
is  not  binding,  and  cannot  deprive  the  court  of  its  jurisdic- 
tion, seems  sometimes  to  have  been  misunderstood  (e). 
Whether  In  one  instance  where,  however,  it  was  not  necessary  to 
on  an  agree-  decide  the  point,  the  court  was  inclined  to  think  that  no  ac- 
refer  ^  ^^^  could  be  maintained  for  reftising  to  appoint  an  arbi- 
trator pursuant  to  a  covenant  to  refer,  and  that  the  covenant 
itself  was  futUe  and  nugatory,  and  could  not  be  enforced  (/). 
In  that  case  a  person,  in  consideration  of  a  specific  premium 
paid  him  by  another,  took  the  latter  into  partnership  for  so 
long  as  they  should  mutually  agree.  By  the  deed  of  part- 
nership it  was  covenanted  between  them,  that  if  at  any  time 
either  during  or  afifcer  the  termination  of  the  co-partnership 
any  variance,  dispute,  doubt,  or  question  should  arise,  happen, 
or  be  moved  between  the  said  parties  or  either  of  them, 
their  executors  or  administrators,  touching  the  joint  concern 
or   co-partnership,    or   any    covenant,    agreement    clause, 

(e)  Harriflon  v.  Dou^laa,  K.  B.,  (e)  Thompson  v.    Chamoek,  8 

M.   T.    4    W.  IV.,    Wation    on  T.  R.  139. 

Awards,  p.  10,  n.  6,  3d  Ed.  (/)  Tattersall  v.  Groote,  a  B.  & 

(d)  Hanria  v.  Reynolds,  7  Q.  B.  P.  131. 
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mattexy  or  tUng  oontained  in  the  deed  or  in  the  construction  ^^*'  ^' 
thereof  or  in  anywise  relating  thereto,  ikea  every  such  vari — '- — '-^' 
anoe,  dispute,  doubt,  or  question,  should  be  determined  by 
two  indifferent  persons,  to  be  elected  and  chosen  by  the  said 
partners,  that  is  to  say,  one  by  each  of  them  within  twenty 
days  next  after  such  yariance,  dispute,  doubt,  or  question 
should  arise,  happen,  or  be  xaoyed.  After  a  dissolution  of  the 
partnership  and  the  death  of  the  party  who  paid  the  premium, 
his  administratrix  claiming  a  return  of  the  money,  proposed 
a  reference,  named  an  arbitrator,  and  on  the  refusal  of  the 
other  party  to  name  one  on  his  part,  hroivght  an  action  on 
the  covenant    Lord  Eldon,  C.  J.,  and  the  Court  of  Gonmion  JP^^^  ^^ 

for  6X0CI1' 

Pleas  held  the  action  would  not  lie,  as  the  language  of  the  ton. 
deed  did  not  extend  the  power  of  nominating  an  arbitrator 
to  the  administratrix,  and  also  because  large  as  the  words  of 
the  clause  were,  they  did  not  authorise  a  demand  of  an  arbi- 
tration on  the  point  whether  the  sum  paid  as  the  considera- 
tion ol  the  articles  should  be  returned  (y). 

It  is  apprehended  an  action  might  be  maintained  on  such  a 
covenant ;  though,  indeed,  as  it  is  ordinarily  drawn  up,  only 
nominal  damage  seem  recoverable,  for  the  jury  can  have 
no  means  of  calculating  the  amount     Lord  Eldon  therefore  No  damage* 
recommended  as  a  prudential  mode  of  drawing  up  such  a  dated   ^^^ 
coyenimt,  that  there  «hould  be  added  an  agreement  for  the  Jj^ 
payment  of  a  certain  sun^  by  way  of  liquidated  damages  in 
case  of  breach,  in  order  to  compel  the  parties  to  a  specific 
pevformance  of  its  terms  (A). 

In  one  sense,  it  is  true,  such  an  agreement  may  be  said  Aj^vement 

to  ruuft*  no 

not  to  be  binding,  for  it  cannot  be  pleaded  in  bar  to  an  plea  in  law. 
action  in  respect  of  the  n^atters  intended  to  be  referred,  and 
so  does  not  oust  the  court  of  its  jurisdiction  (i) ;  but  in 
another  aens^  it  is  binding,  for  there  is  nothing  illegal  in 
such  a  contract;  and  when  it  is  acted  on  and  an  award  has 
been  made,  the  jurisdiction  of  the  courts  oyer  the  matter  de- 

(g)  Tbttenall  v.  Groote,  9  B.  &        (»)  Thompson  v.  Cfaamock,  8  T. 
P.  131 .  R.  139 ;  Harrison  v.  Douglas,  Wat- 

{k)  Street  v.  Rigby,  6  Yes.  814.     son  on  Awards,  10,  n.  6,  3d  Ed. 

p2 


68  HOW  MATTERS  MAY  BE  REFERRED. 

Part  I.   cided  by  the  arbitrator  is  gone,  and  all  that  the  court  have  to 
'  say  is,  whether  the  award  is  good  or  not  {k). 

A  provision  in  a  policy  of  insurance  against  fire,  that  if 
any  difference  should  arise  on  any  claim,  it  should  imme- 
no^wDdi^  diately  be  submitted  to  arbitrators,  and  that  no  compensa- 
tion pnoe-   tion  should  be  payable  until  after  an   award  determining 
action.        ^^    amount   thereof    should    have  been  duly    made,  was 
not  held  by  Best,  C.  J.,  to  be  such  a  condition  precedent 
as    to  prevent  an  action  on  the  policy  by  the   assured, 
even  although  after  the  loss  he  had  at  first  proposed  to  refer 
generally,  but  on  that  proposal  being  accepted  by  the  ofiice, 
afterwards  refused  to  refer  anything  but  the  question  of 
amount  (/). 


No  fpecific       III.  Effect  in  equity  of  an  agreement  to  refer  future  dis- 

^ti^^^  putes.] — It  is  now  quite  settled  that  equity  will  not  enter- 

moit  to       tain  a  bill  for  the  specific  performance  of  an  agreement  to 

refer  to  arbitration,  or  substitute  the  master  for  the  arbitrators 

when  they  are  not  appointed  by  the  deed  and  the  parties 

refuse  to  name  them  (m). 

Nor  plea  of       If  a  bill  be  filed  for  discovery,  or  for  discovery  and  relief, 

^^  ^'    the  mere  covenant  or  agreement  to  refer  being  an  executory 

agreement  only  cannot  be  pleaded  as  a  defence  (w). 

Ld.  Redea-       With  respect  to  the  effect  of  a  covenant  to  refer,  it  may 

nu^j^""     not  be  out  of  place  to  quote  the  language  of  Lord  Bedesdale, 

who,  in  his  treatise  on  Pleadings  in  Chancery,  says,  "  It 

seems  impossible  to  maintain  that  such  a  contract  should  be 

specifically  performed  or  bar  a  suit,  unless  the  parties  had 

first  agreed  upon    the   previous  question,   what  were  the 

(*)  Qcworthv.  Pickford,  7  M.  &  (n)   Wcnington  v.  M'Tntosh,  2 

W.  314,  per  Ld.  Abinger,  C.  B.  Atk.  669 ;  Street  v.  Rigby,  6  Vcg. 

321.  815;  Mitchell  v.  Harris,  2  Ves.  Jr. 

CO  Goldstone  v.  Osbom,  2  C.  129,  a. ;  Nichols  v.  Chalie,  14  Ves. 

&  P.  660.  265  :  Waters  v.  Taylor,  15  Ves.  10 ; 

(m)  Apr  V.  Macklew,  2  S.  &  S.  Benson  v.  Heathom,  1  Y.  &  C,  V. 

418  ;    Mexborough,    Earl    of,    v.  Ch.  K.  B.  326 ;  Wood  v.  Rowe,  2 

Bower,  7  Beav.  127 ;  Tattersall  v.  Bligh  P.  C.,696 ;  1  Daniel's  Chane. 

Groote,  2  B.  &  P.  131.  Pract.  by  Headlam,  638. 
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matters  in  difference,  and  upon  the  powers  to  be  given  to    ^^^*  ^- 

the  arbitrators,  amongst  which  the  same  means  of  discovery  — '- '-^ 

upon  oath,  and  production  of  books  and  papers,  as  can  be 
given  in  a  court  of  equity,  might  be  essential  to  justice.  The 
nomination  of  arbitrators  must  also  be  a  subject  on  which  the 
parties  must  previously  agree;  for  if  either  party  objected  to 
the  person  nominated  by  the  other,  it  would  be  unjust  to 
compel  him  to  submit  to  the  decision  of  the  person  so  ob- 
jected to  as  a  judge  chosen  by  himsel£  It  must  also  be 
determined  that  all  the  subjects  of  difference,  whether 
ascertained  or  not,  must  be  fit  subjects  for  the  determination 
of  arbitrators,  which,  if  any  of  them  involved  important 
matter  of  law,  they  might  not  be  deemed  to  be  "  (o). 

These   clauses,  however,   are  not  without  their  use   in  Agxwment 
equity ;  for  the  Court  of  Chancery  will  in  some  cases  take  ^^ftj^i^**^ 
notice  of  them.     When  the  interests  involved  are  compli-  eqnitj. 
cated,  and  are  such  as  cannot  well  be  dealt  with  by  the 
court,  as  in  the  case  of  the  management  of  the  concerns  of 
the  Opera  House  or  of  a  large  brewery,  and  an  arbitration 
seems  best  adapted  to  do  justice  to  all  parties,  a  court  of 
equity  will  not  interpose  until   the  prescribed  step  of  an 
arbitration  has  been  taken,  and  proved  unavailing  {p). 

If  afier  a  covenant  to  refer  one  party  brings  an  action.  No  ground 
although  the  other  may  exhibit  his  bill  in  equity  and  the  ^^^^J"^"®' 
covenant  or  agreement  cannot  be  pleaded  in  bar,  yet  the 
court  will  not  grant  an  injunction  to  restrain  the  proceedings 
at  law  (q). 

A  covenant  to  refer  has  been  thought  by  some  judges  Agnement 
tantamount  to  a  covenant  not  to  take  proceedings  at  law  or  ^^^^J^ 
equity  (r) ;  but  that  opinion  has  since  been  expressly  over-  not  to  rae. 
ruled  (s).     For  i^  in  addition  to  the  agreement  to  refer,  the 
parties  bind  themselves  by  negative  words  not  to  proceed  at 
law  or  in  equity  respecting  the  matters  intended  to  be  de- 
Co)  Mitford,  Pleadings  in  Chanc.,         (r)  TattersaU  v.  Groote^  2  B.  & 
308,  5th  £d.>  264, 4th  £d.  P.  131. 

(p)  Waters  v.  Taylor,  15  Ves.  (s)  Street  v.  Rigby,  6  Ves.  814; 
10;  Goiirlay  V.  Duke  of  Somerset,  Dimsdale  v.  Robertson^  2  Jones 
1 9  Ves.  429.  V.  Latouche,  58. 

(q)  Ck)op.  Eq.  PI.  281. 
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PABf  I.    oided  by  arbitratioii,    die  eflfect   of  Ae  oovenant  seems 

alteiedy  and  is  not  to  be  judged,  at  lemst  in  equity,  exactly  by 

the  same  rules  as  a  mere  submission  or  covenant  to  submit 
to  arbitration. 


SECTION  V. 

OF  AN  AGREEMENT   IN    THE    StTBMISBfON  fiifT  TO  PROCEED 

AT   LAW   OR   EQClTy. 

Amment  ^*  ^jf^^^  ^^  ^^  ^  ^^  agreement  not  to  sue.} — Though 
^fJ^'"'^  the  courts  of  law  agree  with  those  of  equity,  that  the  agree- 
law.  ment  of  parties  cannot  take  away  the  jurisdicticm  of  the 

courts,  diey  yet  assert  die  validity  of  the  clause  in  a  submis- 
sion not  to  take  any  proceedings  at  law  or  equity  respecting 
the  matters  referred,  on  the  principle  that  a  man  may  re- 
nounce or  deprive  himself  of  a  right  which  the  law  gives  him 
Enfoicedbj  if  he  shall  thiak  fit  (a) ;  and  they  hold  that  ij^  contrary  to 
^^^        this  provision,  a  party  persists  in  bringing  on  action  at  law 
or  a  suit  in  equity,  an  action  may  be  brought  against  him 
By  setting  for  the  breach  of  his  agreement^}).     If  the  proceedings, 
cMdinff^^    contrary  to  the  agreement,  be  in  the  courts  of  law,  they  will 
be  set  aside  by  the  court  (c),  but  if  they  ^ure  in  equity  the 
party   against  whom  they  are  brought,  wiQ  probably  be 
obliged  to  confine  himself  to  such  remedy  as  the  -court  of 
which  the  submission  is  a  rule  will  afford  him. 
By  Attachr       Wilfully  proceeding  in  a  suit  or  action  contrary  to  the 
stipulation  after  the  submission  has  been  made  a  rule  of  a 
court  of  law,  \&,  a  contempt  of  court,  and  punishable  by 
attachment.     But  wheve  there  is  no  wilfid  hoeaeh,  and  it  is 
doubtful  whether  the   cause   of  action   is  included  in  the 

(o)  Webb  V.  Taylor,  1  D.  &  L.         (b)  Webb  v.  Tayter,  1  D.  $i  L, 

^6 ;  Heat^   v.  Bindley,  2  A.  &  676.    ' 

£..365,  S.  C.  4,  N.  &  JM,  236^         (e)  Dicas  v.  Ja|r,  6  Bkig.  619; 

Sherran  v.  Marshall,  1  D.  &  L.  Tidd's,  Pr.  629, 9th  Ed. 
689. 
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reference,  die  defendant  will  be  left  to  plead  the  award  as  a  Far*  I. 

1    ^  y,  w.  OH.  III.  B.  0. 

defence  (d).  

In  8<Hne  instances  where  the  party  has  wilfnlly  proceeded  Diacretion 
in  Chancery,  the  Court  of  King's  Bench  has  expressed  itself  |jj  *  ^°* 
very  strongly  on  the  subject,  and  treated  such  conduct  as  a 
Tery  great  contempt  of  court  {e) .  In  other  instances  the  courts 
of  law  have  intimated  that  there  might  be  something  of  a 
judicial  discretion  exercised,  whether  if  the  party  proceeded 
in  equity  they  would  en£Drce  compliance  by  attachment  (/). 

If  it  is  supposed  that  there  is  an  intention  to  proceed  in 
equity,  the  submission  should  at  once  be  made  a  rule  of 
court ;  for  before  tliere  exists  a  rule  of  court  forbidding  it, 
filing  a  bill  in  Chancery  is  no  contempt,  though  continuing 
the  suit  would  be  one  after  the  submission  had  been  made  a 
rule  of  court  (g). 

On  the  reference  of  a  eause  at  Nisi  Prius,  the  clause,  that  Ckute  not 
no  action  or  suit  shall  be  prosecuted  by  tlie  parties  against  ^^i^  ^^ 
eadi  other,  precludes  a  motion  in  arrest  of  judgment  or  for  ■J*^**^ 
judgment  for  the  plaintifTnon  obstante  veredicto  (A).  So  also^orjndgment 
the  clause  prohibiting  a  writ  of  errinr  preyents  advantage  ^^^  ^^^ 
being  taken  of  a  manifest  error*  on  the  record,  and  bars  the  dkto. 
parties  from  moving  in  arrest  of  judgment  (i). 

But  a  clause  providing,  "  That  no  action  or  suit  at  law  or  Not  pwyent 

^  °  .  .    motion  to 

equity  should  be  commenced  or  prosecuted  against  the  arbi-  set  aride 
trators  concerning  their  award  when  made,  nor  to  impeach  ^^**^* 
die  affirard  unless  some  collusion  or  other  fraud  be  discovered 
or  appear  therem,"  does  not  prevent  a  party  to  the  submis- 
sion from  moving  to  set  the  award  aside  for  a  defect  appa- 
rent on  the  £BLce  of  it,  though  no  fraud  or  collusion  appear, 
for  the  clause  is  confined  to  actions  and  suits,  and  does  not 
Bjpfij  to  ihe  disputing  its  validity  on  motion  (k). 

{d)  IMcM  V.  Jay,  6  Bing.  519.  East,  344. 

(«)  R.  ▼.  Wheeler,  S  Burr.  1257 ;  (g)  Hilton  v.  Hopwood,  1  Marsh. 

Coulson  v.  Graham,  S  Chitt.  57 ;  66. 

Hilton  V.  Hopwood,  I  Marsh.  66.  (A)   Britt  v.  Pashley,  16  L.  J., 

(/)  NtdioM  V.  Ghali^  14  Vee.  Ex.  240. 

265 ;  Burton  v.  Petrie,  quoted  by  (t)  Moore  v.  Butlin,  7  A.  &  E. 

Ld.  Loaffhborougb  in  Ld.  Lons-  595 ;  Chownes  v.  Brown,  2  D.  & 

iale  V.  LMedak,  2  Yes.  Jr.,  4bl.  L.  706. 

See  Grimstone  y.  BeO,   4  Taunt.  (k)  Mackay,  In  re,  2  A.  &  fi. 

253;    Braddick  v.   Thompson,  8  356. 
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Part  I.  jj^  Effect  in  equity  of  an  agreement  not  to  sue.] — A  diiB- 
— '■ — V—  culty  subsists  between  the  courts  of  law  and  equity  upon 
equity  of  the  effect  of  an  agreement  not  to  sue.  The  Court  of  Chan- 
SS^g*"e  ®®^  generaUy  holds^  that  a  man  cannot,  by  agreement  to 
not  deter-'  refer,  deprive  himself  of  the  right  to  apply  to  a  court  of 
™  equity,  and  has  considered  it  as  extraordinary  that  a  court 

of  law  should  permit  parties  by  contract,  on  a  reference  to 
arbitration,  to  deprive  diemselves  of  the  benefit  they  might 
receive  in  equity.  The  exact  effect  of  such  a  clause,  how- 
ever, has  never  been  determined  by  the  English  courts  of 
equity  (/), 

In  a  case  in  equity,  much  discussed  and  often  supposed  to 
have  been  overruled,  the  bill  stated  that  the  plaintiff  and  de- 
fendant were  partners,  and  prayed  a  discovery  of  moneys  paid 
and  other  partnership  transactions,  and  relief.  To  this  the 
defendant  pleaded,  that  by  the  articles  of  partnersUp,  if  any 
controversy  should  arise  between  the  parties  they  should  be 
Plea  of  referred  to  arbitration,  and  that  there  should  not  be  any 
aSow^^  ^i7  at  law  or  in  equity.  The  Master  of  the  Bolls,  Lord 
Kenyon,  allowed  the  plea  {m). 

His  judgment  has  been  recently  supported  by  a  decision 
of  Sir  Edward  Sugden,  Lord  Chancellor  of  Ireland,  in  the 
following  case : — 
Agrcement  Two  persons  interested  in  the  enclosure  of  the  slobs  or 
dkiingoiBh-  Diud-banks  of  Lough  Foyle,  by  deed  referred  it  to  arbi- 
ed  from  trators  to  make  certain  arrangements  respecting  the  partition 
ment  to  between  them  of  the  portion  reclaimed  from  the  sea.  To  a 
'•^-  bill  filed  praying  relief  respecting  matters  within  scope  of 

the  arbitration,  the  defendant,  in  his  answer,  relied  on  the 
provisions  in  the  deed  of  submission  by  which,  among  other 
things,  the  parties  covenanted  not  to  bring  or  prosecute  any 
action  or  suit  at  law  or  in  equity  touching  the  matters  re- 
ferred, or  to  do  any  act  to  hinder  or  delay  the  arbitrators 
from  making  their  award,  and  he  insisted  that  the  arbitration 
was  still  pending.     It  was  objected  on  the  part  of  the  plain- 

(/)  Nichols  V.  Roe,  3  M.  &  K.         (m)    Halfhide    v.     Fenning,    2 
431 ;  NichoU  V.  Chalie,   14  Ves.     Brown,  C.  C.  336. 
265. 


AGREEMENTS   NOT   TO   SUE.  73 

tiff,  that  an  acreement  to  refer  to  arbitration  could  not  be   P^"*  I- 

made  a  defence  against  a  nght  to  sue.  

The  Lord  Chancellor,  however,  dismissed  the  bill  with 
costs,  after  an  elaborate  judgment,  in  which  he  reviewed  all 
the  important  cases ;  a  portion  of  which  judgment  is  as  fol- 
lows :  **  It  is  no  doubt  clearly  settled,  as  Lord  Kenyon  said, 
in  Tkompsan  v.  Chamock  (n),  that  an  agreement  to  refer  to 
arbitration  is  not  sufficient  to  oust  the  courts  of  law  or  equity 
of  their  jurisdiction.     Lord   Hardwicke  so   determined  in 
Wellington  v.  Mackintosh  {o) ;  yet  he  said,  ^  he  would  not 
have  it  understood  that  such  an  agreement  might  not  be 
made  and  pleaded,  but  there  should  be  a  power  to  examine 
witnesses  on  oath  ;*  upon  which  it  was  observed  by  Lord 
Kenyon  and  Lord  Eldon,  that  the  parties  could  not  confer 
such  a  power.     Now,  in  the  present  case  there  is  not  only 
an  agreement  to  refer,  but  arbitrators  were  actually  named, 
and  there  is  an  express  covenant  not  to  sue,  and  an  agree- 
ment to  make  the  submission  a  rule  of  the  Coiurt  of  Queen^s 
Bench  of  either  England  or  Ireland :  and  the  3  &  4  W.  IV. 
c.  42,  England,  and  the  3  &  4  Vict  c.  105,  Ireland,  take 
away  the  right  to  revoke  the  submission  without  the  leave 
of  the  court  when  the  arbitrators  are  appointed  by  or  in  pur- 
suance of  any  submission  to  reference,  containing  an  agree- 
ment that  such  submission  shall  be  made  a  rule  of  court, 
and  give  power  to  compel  the  attendance  of  witnesses  and 
empower  the  arbitrators  to  administer  an  oath,  when,  as  in 
this  case,  it  is  agreed  that  the  witnesses  shall  be  examined 
upon  oath.     These  powers  place  such  arbitrators  on  a  dif- 
ferent footing,  and  remove  one  great  objection  made  to  them 
both  by  Lord  Hardwicke  and  Lord  Eldon.     In  Hal/hide  v. 
Penning  (/?),  where  the  agreement  was  to  refer  to  arbitra- 
tion, and  that  there  should  not  be  any  suit  at  law  or  in  equity. 
Lord  Kenyon  allowed  a  plea  to  a  bill  before  a  reference. 
He  held  that  an  arbitration  should  be  first  resorted  to,  and 
if  the  arbitrators  could  not  determine  it,  the  jurisdiction 
would  be  restored.     It  is  said  that  this  decision  has  been 

(«)  8  T.  R.  139.  ip)  2  Brown,  C.  C.  336;    S.  C. 

(o)  2  Atk.  569.  2  Dick.  702. 
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^^^■^  ^  oyemiled  eTen  by  Lord  Kenyon  himsel£     I  think  duU  the 
OH.  in.  a.  &  ,       1     .  . 
reasons  for  the  decision  axe  satisfetctory  as  applied  to  die 

actual  case  before  Lord  Kenyon  ;  and  I  am  prepared  to  act 
upon  them,  unless  the  case  has  been  overruled.  In  Mitchell 
y.  Harris  (q)j  where  the  agre^nent  was  simply  to  refer,  and 
die  bill  was  filed  for  a  disoovery  in  aid  of  an  action,  Lord 
Kenyon  supported  the  bill,  but  in  the  course  of  the  argu- 
ment he  distanguished  die  case  before  him  from  diat  of 
Half  hide  v.  Penning  (r).  ^  In  diat  cftse,'  he  said,  ^  diere 
was  an  express  agreement  ihsX  there  should  be  no  suit  at 
law  or  in  equity.  Parties  may  so  agree,  and  it  is  every  day's 
praetiee  diat  if  they  do  they  cannot  proceed  contrary  to  die 
agreement  In  diat  case  the  corenant  would  be  a  bar :  here,' 
he  said,  ^  the  only  effect  of  it  would  be  to  give  damages; 
but  it  could  not  be  pleaded  in  bar  of  die  actioiL'  In  giving 
judgment,  however,  he  wholly  lost  sight  of  diis  distinction ; 
and  dierefore  diougkt  Haifhide  t.  Penning  («),  contxary  to 
die  case  in  Addns  (^),  and  quite  inconsistent  widi  the  reso* 
Ittdon  of  die  Court  of  King's  Bench  in  Wilson  (««),  neidier 
of  which  appears  to  me  to  clash  widi  it.  The  report  of 
Mitchell  V.  Harris  in  Brown  (^),  merely  maJces  him  say  duiit 
it  was  unnecessary  to  discuss  die  case  of  Haipiide  v.  Fen^ 
ning  (y).  In  Tatter  sail  v.  Groote  (z)^  Lord  £ldon,  noticing 
die  distlnotioQ  in  Haifhide  v.  Penning  (a),  diought  he  did 
not  misconstrue  the  ease  of  Mitchell  v«  Harris  (b),  by 
stating  diat  die  opinion  of  Lord  Loughborough  did  not 
agree  wxdi  the  doctrine  laid  down  in  diat  case.  In  Street  v. 
Rigbif  (c),  he  again  seemed  to  doubt  the  authority  of  Haifhide 
V.  Penning  (d),  yet  thought  diere  would  be  considerable 
difficulty  upon  a  negative  covenant  not  to  sue,  which  was 
the  caAc  before  Lord  Kenyon ;  and  he  held  that  a  covenant 
to  refer  does  not  amount  to  an  a^eement  to  forbear  to  sue. 

(q)  2  Ves.  Jr.  129,  a.;  S.  C.  4  («)  -I  Brown,  C.  C.  311. 

Brown,  C.  C.  311.  (y)  2  Brown,  C.  C.  336. 

(r)  2  Brown,  C.  C.  336.  (J)  2  B.  &  P.  131. 

(s)  2  Brown,  C.  C.  336.  (a)  2  Brown,  C.  C.  336. 

(0  Wellington  v.  Mackintosh,  2  (b)  2  Ves.  Jr.  129,  a. 

Atk.  569.  (c)  6  VC8.821. 

(tt)  Km  V.  HoUiater,  1  Wiia.  129.  (d)  2  Brown,  C.  C.  336. 
Semble. 
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In  Waters  v.  Taylor  (e).  Lord  Eldon  considered  the  opinion    ^-"^  \ 

expressed  by  Lord  Kenyon  wrong,  as  there  were  against  it 

the  concurrent  opinions  of  Lord  Hardwicke,  Lord  Thurlow, 
Lord  Rosslyn,  and  Lord  Kenyon  himsel£  '  As  a  general 
proposition,  therefore,*  he  added,  ^  it  is  true  that  an  agree- 
ment to  refer  disputes  to  arbitration  will  not  bind  the  parties 
even  to  submit  to  arbitration  before  they  come  into  court' 
But  this  is  a  point  which  Lord  Kenyon  did  not  decide,  and 
I  t^onfine  myself  to  the  very  point  decided  by  him.  I  am 
not  aware  of  any  case  in  which  Lord  Kenyon  doubted  his 
own  decision.  Plobably  what  fell  from  him  in  the  ease  in 
Term  Reports  (/),  may  have  been  so  considered,  allbough  it 
is  confined  to  a  simple  coTcnant  to  refer.  There  is  no  re- 
port of  any  decision  of  Lord  Thurlow's  impeaching  Lord 
Kenyon's.  Upon  the  whole,  therefore,  I  think  Halfkide  t. 
Penning  (^),  is  still  law ;  and  the  objections  to  it  have  pro- 
bably been  occadoned  by  Lord  Kenyon's  general  observa- 
tions. At  all  events,  I  tiiink  that  an  agreement  to  refer,  and 
arbitrators  named,  and  a  covenaixt  not  to  sue,  and  a  power 
to  make  the  submission  a  rule  of  court,  particulariy  having 
regard  to  the  legislative  provisions  in  such  a  case,  do  pre- 
vent a  party  from  fifing  a.  bill  witii  a  view,  as  in  this  case,  to 
withdraw  the  case  from  tiie  aibitrators.  It  does  not  appear 
to  me  that,  because  a  bill  caamot  be  filed  to  have  aibitrators 
named  or  to  supply  the  place  of  an  award,  it  foQows  l3iat  a 
biU  can  be  filed  before  an  award,  in  direct  opposition  to  the 
plaintifiTs  own  covenants '*  {h). 

(e)  15  Veft.  10.  (p)  a  Brown,  €.  €.  336. 

(/)  Thompson  v.  Chamock,   8         (h)  Dimsdale    v.   Robertaoi^    2 
T.  R.  139.  Jones  &  Latoucbe^  58. 
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SECTION   VI. 
OF  SUBMISSIONS   MADE    IN   A  CAUSE   AT   COMMON   LAW. 

Pabt  I.  I.  Forms  of  submissions  made  in  a  cause.] — When  there 
OH.  iii.g.  6.  £g  ^  cause  depending,  a  rule  of  court,  or  a  judge^s  order,  or 
Snbmisrion        ^^  ^^j  ^j^  ^^^j  of  jjisi  Prius,  (which  two  latter  are 

m  a  came.  '    ^ 

afterwards  to  be  made  rules  of  court,)  will  by  common  law 
be  drawn  up  on  consent  of  parties  referring  the  cause,  or  the 
cause  with  other  matters,  to  arbitration  (a). 

By  parties       The  parties  to  consent  must  be  the  parties  on  the  record, 

^J*  **■  even  though  they  are  mere  nominal  parties,  for  a  submission 
by  the  persons  really  interested,  without  the  parties  on  the 
record  will  not  refer  the  cause  (J). 

StraDKen  Strangers  to  the  cause  are,  however,  often  made  parties  to 
the  reference  (c). 

These  modes  of  referring  are  ordinarily  termed  submissions 
by  rule  of  court,  by  judge^s  order,  or  by  order  of  Nisi  Prius; 
but  strictly  speaking,  the  submission  is  the  parol  consent  of 
the  parties  to  the  rule  or  order  being  drawn  up,  and  the  rule 

No  stamp  or  order  is  but  evidence  of  that  submission  (d).  Since  the 
5  Geo.  IV.  c.  41,  taking  the  duty  off  law  proceedings,  these 
forms  of  submissions  do  not  require  a  stamp. 


mar  be 
added. 


on  ■ubmifl- 
noM. 


SubmiMion  II.  Submission  by  rule  of  court  A — Litde  need  be  added 
court  *  °  separately  on  this  head  at  present,  for  the  submission  by 
judges*  order  and  order  of  Nisi  Prius  derive  their  efficacy 
from  afterwards  becoming  rules  of  court.  The  rule  of  court 
referring  a  cause  to  arbitration  will  be  drawn  up  as  of  course 
on  motion  papers  for  that  purpose  signed  by  counsel.  Such 
a  mode  of  submission  is  often  also  effected  on  a  motion  for 

(a)  Lucas  v.  Wilson,  2  Burr,  701 ;        (d)  Carpenter  v.  Thornton,  3  B. 
Harrison  v.  Smith,  1  D  &  L.  876.  &  A.  53 ;  Hide  v.  Petit,  1  Cas.  in 

(b)  Owen  V.  Hurd,  2  T.  R  643.  Chanc.  185 ;  Skee  v.  Cozon,  10  B. 

(c)  Hawkins  v.  Benton,  2  D.  &  &  C.  483. 
L.  465. 
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a  new  trial  or  other  summary  application  made  openly  in    ^^^  ^' 

,    ^  OH.  III.  s,  6. 

court  \e). 


m.  Submission  byjudge^s  order,'] — A  judge  will  grant  an  SubmiMum 
order  referring  a  cause  as  a  matter  of  course  on  a  consent  JL^^'* 
signed  by  the  attorneys  on  both  sides.     This  mode  of  sub- 
mission is  yery  commonly  adopted  in  every  stage  before  the 
cause  is  entered  at  Nisi  Prius  (/). 

A  judge  of  assize  has  now,  by  stat   1  G.  IV.  c.  55,  s.  5,  Bjjadge 
a  like  power  of  making  orders  (distinct  from  orders  of  Nisi 
Prius)  for  referring  a  cause  at  the  assizes.     The  judge^s 
order  is  sometimes  by  consent  drawn  up  empowering  the 
arbitrator  to  direct  a  verdict  to  be  entered  {g). 


IV.  Submission  by  order  of  Nisi  Prius.] — ^When  the  cause  Order  of 
has  been  entered  for  trial,  the  more  ordinary  mode  of  refer-  ^ow 
ling  it  is  by  order  of  Nisi  Prius  on  its  coming  on  to  be  tried.  ^^^  '^P* 
This  is  an  order  of  the  Court  of  Nisi  Prius  drawn  up  on  the 
consent  of  the  parties,  and  embodying  the  terms  on  which 
they  agree  to  refer.     A  verdict  is  generally  taken  by  consent 
for  a  fixed  amount  of  damages,  usually  for  the  damages  laid 
in  the  declaration  (A).     The  leading  counsel  on  each  side 
usually  select  the  arbitrator  and  make  a  minute  of  his  name 
and  of  the  terms  of  the  reference  on  their  briefs,  and  from 
these  the  associate  or  clerk  of  Nisi  Prius  draws  up  the  order. 
He  usually  makes  out  two  duplicate  orders,  and  delivers 
diem  to  the  attorneys  of  the  plaintiff  and  defendant  respec- 
tively on  their  application  {%), 

If  the  order  is  not  drawn  up,  there  is  no  reference  under  Sffectwhen 
the  control  of  the  court,  though  a  verdict  has  been  taken  by  ^jj^'^jp 
consent  subject  to  the  reference ;  and  the  ordinary  powers 


(«)  Archer  V.  Hale,  4  Bing.  464;  (A)  Prentice  v.  Reed,  1  Taunt. 

Ric^  V.  OkeU,  7  B.  &  C.  57.  151. 

(/)  3  Archb.  Pr.  1231,  7th  Ed.  (i)  Alder  v.  Savill,  5  Taunt.  463; 

is)  Hawkina  v.  Benton,  3  D.  &  2  Archb.  Pr.  1221,  7th  Ed. 
L.  466. 
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▼slid* 


B6Bcnt  of 
taking  a 
TfliEdiel. 


P4M  I.  of  the  oourt  caimot  be  exercised,  aa^  fojr  instaxice)  witaesses 
— ^ — '--^  cannot  be  compelled  to  attend  the  arbitrator  (A). 
Verdict  pur.  Yet  where  a  yerdict  is  taken,  subiect  to  the  "  certificate  " 
certificate  of  an  arbitrator,  the  verdict  entered  pursuant  to  his  certifi- 
cate, made  either  during  or  after  the  assizes,  wiU  be  as  bind- 
ing as  a  Terdiot  of  the  jurj,  although  no  order  of  referenoe 
is  drawn  up,  and  there  is  only  the  parol  submission  of  the 
parties  confening  authority  on  the  arbitrator  (Q, 

The  benefit  of  taJdng  a  yerdict  is,  that  it  facilitates  the  en^ 
forcing  the  award;  for  when  a  rerdiot  is  taiken  the  award  of 
the  arbitrator  ia  looked  upon  in  law  as  the  finding  of  the 
juiy.  The  same  consequences  follow  as  on  a  verdict :  costs 
may  be  taxed  and  execution  issue  for  the  amount  awarded(m) , 
which  is,  strictlj  spealdng,  money  recovered  in  the 
action  (n). 

As  no  after  amendment  will  be  allowed  (o),  care  should 
be  takeu  that  the  verdict  be  entered  for  a  sufficient  amount 
of  damages  to  cover  all  the  plaintifTs  claims  in  the  action, 
because  the  arbitrator  cannot  in  respect  of  those  daims 
award  a  aum  exceeding  the  amount  of  the  damages  taken. 
If  he  does,  it  is  said  his  award  will  not  entitle  the  plaintiff 
even  to  that  amount^  but  will  be  bad  altogether  {p). 
No  limit  to  Where,  however,  other  matters  besides  the  cause  are  re- 
oiirof^e  ferred,  the  arbitrator  does  not  seem  so  limited  by  the 
amount  of  the  verdict  aa  to  the  additional  matters ;  and  the 
successful  party,  though  he  caimot  recover  on  the  verdict, 
may  yet  have  a  remedy  on  the  award  (q). 
But  although  the  amount  of  damages  taken  be  large 


Verdict 
limit  of  dft- 
magetin 

t]M««t]OIU 


action. 


Verdict  ge- 

^J^^^Iq  enough,  the  verdict  does  not  stand  as  a  security  for  the 
the  caoM  wholc  sum  awarded  due,  but  only  for  such  sum  as  the  arbi« 
'^'        <»tp.  may  find  to  be  the  damage.  raooyexaUe  ia  Oie  action; 


(k)  Oimifl  v.  Bligh,  3  Jar.  1152 ; 
S.  C,  B.  C.  M.  839. 
(/)  Tomes  v.  Hawkes,  10  A.  &  E. 

39. 
(m)  Carpenter  v.  Thornton,  3  B. 

ff  A.  59. 
(»)  Keene  v.  Deeble,  3B.kO. 

491. 


(o)  Pearsev.  CamevoB,  1  If .  & 
S.  675. 

(p)  Prentice  v.  Reed,  1  Taunt. 
151  j  Bonner  v.  Obarlton.  5  fisst, 
139 ;  Hayward  v.  PhiUipe,  6  A. « 
B.  119. 

(q)  Pearse  v,  Cameroa,  1  M.  & 
S.  675. 
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and  if  die  arbitrator  awards  a  gross  sum  in  respeet  of  the   Paa«  I. 
cause  and  of  the  other  matters  in  difference  as  well,  the  yer-  ^'"''^  ' 
diet  will  not  stand  as  a  security  for  any  part  of  the  sum 
awarded  (r). 

Sometimesy  instead  of  taking  a  verdict  a  juror  is  with-  J°»>r  with- 
drawn on  a  reference  being  agreed  to.    This  course  does  jory  dii- 
not  neoessarily  put  an  end  to  the  cause.    It  depends  on  the  ^^^^fS^ 
agreement  of  the  parties  whether  the  reference  be  in  the 
cause,  or  whether  the  cause  be  terminated  and  the  submis- 
sion be  of  the  claims  between  the  parties  but  not  of  the 
cause  itself  (s).    If  the  cause  be  terminated  each  party  pays 
his  own  costs  (t). 


Real  actions,  such  as  a  quare  impedit,  may  be  referred  by  S«aluid 
order  of  Nisi  Prius  (u).    Two  actions,  such  as  cross  actions  Som^nfer^ 
between     the     same    parties,    may  be    referred    by   one  f*^^  ^^?^ 
order  (or) ;  so  also  a  cause  and  all  matters  in  difference  be-  Prins. 
tween  the  parties  including  suits  in  equity,  (though  it  is  not  All  matten 
clear  whether  such  a  reference  is  by  common  law  only  as  to  ^^^  ^ 
the  matters  out  of  the  cause,  or  whether  it  is  under  the  stat 
9&  10  W.  III.  c.  15)  (y).     A  cause  and  an  indictment  li^^»:«>n«^^ 
against  one  of  the  parties  to  the  cause  may  be  referred  by 
one  order  {z).    Eren  seyeral  causes  between  seyeral  parties, 
and  an  indictment  against  one  of  them,  have  been  submitted 
to  arbitration  by  a  single  order  of  Nisi  Prius,  yerdicts  having 
been  taken  by  consent  in  the  causes  and  indictment,  subject 
to  the  reference  (a).    When  a  cause  and  all  matters  in  dif- 
ference have  been  referred  by  an  order  of  Nisi  Prius,  it  is 


(r)  Taybr  y,  ShutHevorth,  8 
Dowl.  281. 

(«)  Harries  y.  Thomas,  2  M.  & 
W.  SS ;  Moscati  y.  Lawson,  1  H, 
&  W,  572. 

(0  Stodhart  y.  Johnson,  3  T.  R. 
657 ;  Tonssaint  y.  Hartop,  7  Taunt. 
571 ;  Aichb.  Praet.  285,  7th  Ed. 

(«)  Grimstoney.  Bell,  4  Taunt. 
26S. 

(»}  Howett  y.  Clements,  1  C.  B. 

iss. 

(y)   Allenby   y.    Proadbck,    4 


Dowl.  54 ;  Lucas  y.  Wilson,  Burr. 
701 ;  Wrightson  v.  Bywater,  3  M. 
&  W.  199;  S.  C.  6  Dowl.  359; 
Harrison  y.  Smith,  1  D.  &  L.  876 ; 
Com.  Dig.  Arb.  D.  i ;  Ha3rward  y. 
Phillips,  6  A.  &E.  119. 

(z)  Blanchard  y.  Lilly,  9  East, 
497;  R.  y.  Bardell,  5  A.  &  E. 
619,  S.  C.  sub  nom.;  R.  y.  ShilU- 
beer,  5  Dowl.  238. 

(a)  Aldridge  y.  Harper,  IQ  Bing. 
lis. 
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Part  I.    improper  to  draw  up  a  seoond  order  for  the  purpose  of  re- 
— '. — !_'  ferring  another  cause  between  the  same  plaintifr  and  ope  of 

the  same  defendants  (b) 
Not  iMue        A  judge  sitting  at  Nisi  Prius  has  no  authority  to  refer  an 
Chancery,    issue  directed  out  of  Chancery  (c).     Nor  on  a  trial  by  jury 
Not  cauM    hefore  the  sheriff  under  the  Writ  of  Trial  Clause  (d)  has  that 
tried  before  officer  any  authority  to  permit  a  verdict  to  be  taken  by  con- 
sent, subject  to  a  reference  of  the  cause.     He  is  not  in  this 
respect  like  a  judge  at  Nisi  Prius,  and  cannot  giye  an  arbi- 
trator power  to  alter  the  verdict  of  the  jury  (e). 

ji^^hng^  The  reference  is  often  agreed  to  be  made  on  "  the  usual 
^  ^«  terms,**  or  on  the  usual  terms  with  some  additional  provisions 
tenni."  applicable  to  the  particular  case.  In  order  that  parties  may 
know  to  what  they  consent  when  they  agree  to  refer  on  "  the 
usual  terms,"  and  to  prevent  the  unpleasant  consequences 
which  sometimes  result  from  want  of  information  on  the 
subject  (/),  it  may  be  advisable  here  to  state  shortly  the 
effect  of  the  several  provisions,  and  to  direct  attention  to  the 
form  of  an  order  of  reference  on  the  usual  terms  set  out  at 
length  in  the  Appendix  (g). 

In  such  an  order  it  is  always  specially  arranged  whether 
its  terms  are  to  apply  to  matters  in  the  cause  only,  or  are  to 
extend  further.  Very  frequently  all  other  matters  in  dif- 
ference between  the  parties  are  referred  with  the  cause.  In 
either  case,  by  agreeing  to  a  reference  on  the  usual  terms 
the  parties  consent  that  the  arbitrator  shall  direct,  whether 
the  verdict  is  to  be  for  the  plaintiff  or  the  defendant,  and  if 
for  the  plaintiff,  for  what  amount  of  damages,  not  exceeding, 
however,  a  specified  amount,  it  is  to  be  entered.  They 
consent,  also,  that  the  costs  of  the  cause  shall  abide  the 
event  of  the  arbitrator's  decision  in  the  action,  but  that  the 
costs  of  the  reference  and  award  shall  be  in  his  discretion. 

(6)  Reesv.  Waters,  16  M.  &  W.  W.  721 :  Harrison  v.  Greenwood, 

363.  15  L.  J.,  Q.  B.92. 

(c)  Woodley  v.  Johnson,  1  MoU  (/)  Grimstone  v.  Bell,  4  Taunt, 

loy,  394.  263. 

(cQ  3  &  4  W.  IV.  c.  42,  B.  18.  (g)  See  Appendix  of  Forms.  Sub- 

(«)  Wilson  V.  Thorpe,  6  M.  &  missions.  Form  13. 
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Practically,  they  give  the  arbitrator  an  unlimited  time   for    ^^^  I- 

making  his   award.     The  death  of  either  party  is  not  to 

abate  his  authority.  They^agree  that  he  shall  have  power 
to  amend  the  record,  and  to  certify  as  a  judge  at  Nisi  Prius. 
They  further  agree  to  do  whatever  he  may  think  fit  to  direct 
them  to  do  respecting  the  matters  referred.  The  evidence  is 
to  be  taken  on  oath.  The  parties  consent  to  submit  them- 
selves to  be  examined  by  the  arbitrator  if  he  shall  think  fit 
to  examine  them,  and  they  agree  to  produce  before  him  all 
documents  relating  to  the  matters  that  he  may  call  for. 
They  agree  in  all  things  to  obey  his  award,  and  to  bring  no 
writ  of  error,  action  at  law,  or  suit  in  equity,  respecting  the 
matters  referred  against  the  arbitrator  or  each  o&er.  They 
consent,  too,  that  if  either  of  them  wilfully  prevent  the  arbi- 
trator making  an  award  he  will  pay  such  costs  to  the  other 
as  the  court  shall  think  fit,  and  that  if  either  party  dispute 
the  validity  of  the  award,  the  court  may  refer  the  matters,  or 
any  of  them,  back  to  the  arbitrator  to  reconsider.  They> 
lastly,  consent  that  the  order  itself  may  be  made  a  rule  of 
court. 

As  instances  have  so  firequently  occurred  of  the  award  9*?**  "*' 
being  set  aside  as  defective  in  consequence  of  the  omission  awardingou 
of  the  arbitrator  to  decide  on  each  issue  in  the  cause,  (which  *achi«ue. 
is  necessary  for  the  purpose  of  determining  the  right  to  costs 
when  they  abide  the  event,)  a  clause,  by  the  recommenda- 
tion of  the  Court  of  Exchequer,  is  often  inserted  in  orders  of 
"SiAi  Prius,  that  it  shall  be  sufficient  for  the  arbitrator  to  find 
in  the  cause  generally  for  the  plaintiff  or  defendant,  unless 
either  party  shall  request  him  to  decide  some  particular 
issues  (A). 

The  clause  for  making  an  order  of  Nisi  Prius  a  rule  of 
court,  though  usually  contained  in  such  an  order,  is  not  ne- 
cessary, at  least  when  only  the  cause  is  referred,  for  the 
court  has  an  inherent  authority,  independent  of  any  consent 
of  parties,  to  make  an  order  of  a  judge  or  of  the  Court  of 
Nisi  Prius  a  rule  of  court  (e). 

(&)  Morgan  t.  Thomas,  9  Jur.  (t)  MiUinffton  v.  Claridge,  3  C. 
92.  B.  609;  Halden  v.  Glasscock,  5  B. 
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Part  I.        y    Setting  aside  a  submission  made  in  a  cause  A — ^When  a 

OH.  111.8.6.  i.,  i.  .1  iJi? 

cause  is  referred  by  rule  of  courts  judge's  order,  or  order  of 

ofthe "^  **°  ^^®^  Prius,  although  ihe  submission  removes  it  to  a  diflFerent 
courts  over  forum,  namely,  that  of  the  arbitrator,  the  court  by  common 
■ion.  l&w  still  retains  a  certain  jurisdiction  over  the  submission, 

the  proceedings  in  the  reference,  and  the  award.     This  is 
not  analogous  to  its  power  over  an  ordinary  judge's  order 
drawn  up  by  consent  for  payment  of  debt  and  costs.     For 
this  the  court  may  set  aside  at  any  stage  of  the  proceedings, 
whereas  it  will  interfere  with  a  rule  or  order  of  reference 
only  in  a  certain  way  and  according  to  certain  rules  and  re- 
gulations (j). 
Setting  it        If  a  submission  has  been  obtained  by  fraud  or  drawn  up 
frnad  or      ^7  mistake,  the  court  on  motion  will  set  it  aside.     But  it 
mistake.      ^^  ^q^  gg^  asidc  an  award  on  the  ground  of  fraud  or  mis- 
take in  the  submission  (k).     Where  a  third  party  who  had 
agreed  to  join  in  a  submission  of  a  cause  refused  to  proceed 
in  the  reference,  the  submission  was  set  aside  on  the  applica- 
tion of  one  of  the  parties  on  the  record  (/). 
For  bad  So  where  by  order  of  Nisi  Prius  a  verdict  was  taken  for 

the  plaintiffs  by  consent  for  the  penalty  of  a  bond,  the 
amount  to  be  reduced  according  to  the  award  of  a  Master  in 
Chancery,  to  whom  it  was  agreed  a  suit  in  Chancery  relating 
to  the  bond  should  be  referred  by  a  decree  of  the  Court  of 
Chancery  to  be  drawn  up  by  consent,  but  owing  to  the  plain- 
tiffs' bad  faith  the  decree  could  not  be  obtained ;  as  the  re- 
ference thus  failed,  the  Court  of  Conmion  Pleas  set  aside  the 
order  of  Nisi  Prius  at  the  plaintiffs'  instance,  notwithstand- 
ing their  bad  faith,  as  they  were  mere  trustees  for  a  widow 
and  infants ;  but  they  were  compelled  to  pay  the  costs  of 
the  former  trial,  and  of  the  several  actions  in  court  (m). 


&  C.  390 ;     Hart  v.   Draper,    2  (k)  Doe  d.  Ld.  Carlisle  v.  Bailiff, 

Manh.  358.    See  Little  y.  Newton,  Sec.  Morpeth,  3  Taunt.  378 ;  Sackett 

1  M.  &  G.  977  n.  (a) ;  Hagffett  v.  v.  Owen,  2  Chitt,  39 ;  ProBser  v. 

Welsh,    1   Sim.    134;   Allenby  v.  Goringe,  3  Taunt.  425. 

Proudlock,  4  DowL  54 ;  Hayward  (/)  Bacon  v.  CresBwell,  1  Hodges, 

V.  PhillipR,  6  A.&  E.  119.  189. 

(j)  Wade  V.  Simeon,  13  M.  &  (m)  Morgan  v.  Miller,  6  Bing. 

W.  647.  N.  C.  168. 
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VI.  Amending  a  ^ubmimon  made  in  a  cause,] — By  the   P^^*  I- 
consent  of  parties  a  submission  may  be  altered  or  amended  — ^—7^-^ 
at  any  time.     Without  that  consent  it  is  laid  down  that  the  not  amend^ 
court  cannot  aher  it  in  any  material  part,  because  it  cannot  ^^^^  ^^* 

out  consent. 

alter  the  parties*  agreement.      This  is  the  rule,  but  there  are 
many  exceptions,  as  will  be  seen. 

When  a  verdict  is  taken  by  consent  for  the  damages  in 
the  declaration,  subject  to  a  reference,  no  alteration  to  in- 
crease the  amount  will  be  permitted,  for  possibly  the  small- 
ness  of  this  sum  may  have  been  an  inducement  to  the  other 
party  to  consent  to  the  reference  (n). 

But  the  court  can  insert  into  the  submission  that  which  Except  in 
the  parties  in  the  legal  effect  of  their  contract  assented  to  at  ance  of 
the  time  of  reference.     On  this  principle  the  court  amended  »««*»•"*• 
an  agreement  by  order  of  Nisi  Prius  that  defendant  should 
sell  certain  lands  at  a  yaluation  by  inserting    the  words, 
*^  that  the  defendant  should  make  a  good  title  and  execute  a 
conveyance  of  the  premises,^  such  being  his  implied  con^* 
tract  (o)« 

Greater  alterations,  however,  are  sometunes  permitted  fitrikingrout 
under  peculiar  circumstances.  The  court  in  one  casctofii^bm 
granted  a  rule  nisi  for  striking  out  of  the  order  of  reference  ^^™g 
the  clause  against  filing  a  bill  in  equity,  the  party  having  be- 
fore the  reference  intended  to  file  a  bill  for  a  discovery  to 
aid  his  defence  at  law,  and  his  counsel  at  the  trial  having 
inadvertently  allowed  the  clause  to  be  inserted.  The  rule 
ultimately  was  made  absolute  by  consent  (jo).  In  another 
case,  of  a  submission  by  bond^  where  the  arbitrator  had 
made  his  award  without  hearing  the  defendant  or  his  wit^ 
nesses,  and  where  there  was  a  parol  waiver  of  the  award,  it 
was  suggested  by  Lord  EUenborough  that  on  a  proper  case 
being  made  out  by  affidavit  the  court  would  discharge  so 
much  of  the  rule  as  restrained  the  defendant  from  filing  a 
bill  in  equity  (q).  A  rule  nisi  to  that  effect  was  afterwards 
granted,  but  the  matter  was  compromised  before  argument. 

(•)  Pearae  v.  CamaroD>  1  M.  &  (p)  Grimfltone  v.  Bell,  4  Taunt. 

S.  675.  263i 

(o)  Kvans  v.    Senor,  6  Taunt  (9)    Braddick  v*  Thompson,  8 

661.  East,  344. 

G  2 


error. 


84  HOW  MATTERS  MAY  BE  REFERRED. 

Part  I.        j^q  Yule  of  reference  in  a  case  before  the  ludges  of  Ches- 

OH.  111.8.  6.  . 

ter  was  ordered  to  be  amended  after  an  award  in  favour  of 

the  plaintiff,  hj  striking  out  the  clause  restraining  the  par- 
ties from  bringing  a  writ  of  error,  on  the  ground  of  hardship 
and  inadvertence,  the  defendant  stating  that  at  the  time 
when  the  cause  was  referred,  it  did  not  occur  to  him  that,  the 
order  of  reference  would  contain  such  a  clause  (r).  The 
case  was  afl;erwards  argued  in  error  in  the  Court  of  King's 
Bench  («). 
Enlarging  A  recent  statute  3  &  4  W  IV.  c.42,  s.  39,  vests  in  the  courts 
tute.  a  power  of  enlarging  the  time  for  making  the  award.    A  sub- 

sequent portion  of  this  work  treats   of  the  circumstances 
under  which  such  enlargement  will  be  granted  (t). 
Amending       A  clerical   error,    or    an    immaterial   variance,  will    be 
error.         amended  by  the  courts  without  consent.     Where  the  chris- 
tian and  surname  of  the  defendant  in  the  cause,  Thomas 
James,  had  been  transposed  in  the  order  of  reference,  the 
court  rectified  the  error  (u). 
No  amend-      But  where  there  is  a  material  mistake  even  by  the  officer 

mentofma-     ^   .  _  ,  .        *       rJ^^  . 

teriai  mis-  Of  the  court  no  amendment  can  be  permitted.  Thus,  m  one 
^cer  ®^®  *^®  court  refused  to  allow  the  order  to  be  amended  ac- 
cording to  the  terms  of  a  paper  signed  by  the  counsel  at  the 
trial,  the  intention  of  the  parties  from  their  subsequent  acts 
appearing  to  have  been  in  favour  of  the  terms  of  the 
order  (x) .  In  another  instance,  where  by  a  mistake  of  the 
associate  the  order  was  drawn  up  referring  all  matters  in 
difference  between  the  parties,  and  not  all  matters  in  dif- 
ference in  the  cause  only,  the  court  said  they  could  not  in- 
terfere, that  the  order  of  reference  must  be  treated  as  a  mere 
nullity,  and  that  the  cause  must  go  down  to  a  new  trial  (y). 

Where  on  the  reference  of  a  cause  two  orders  of  Nisi  Prius 
were  drawn  up  for  the  several  attorneys,  which  were  not  du- 
plicates, but  varied  in  their  terms,  and  the  defendant  after 


(r)  Fairfield  v.  Wrif?ht,  cited  in  (i*)  Price  v.  James,  2  Dowl.  435. 

Steeple  v.  Boneall,  4  A.  &  E.  960.  (x)  Pearman  v.  Carter.  2  Chitt. 

(s)  Wright  V.  Fairfirfd,  2  B.  &  29. 

^d.  727.  (p)  Rawtree  v.  King,  6  Moore, 

(0  See  P.  11.  eh.  3,  8.  2,  d.  3.  167. 
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making  their  part  of  the  order  a  rule  of  court,  moved  to  set  aside  ^^^^  ^* 
the  award,  (the  arbitrator  haying  acted  on  the  plaintiff's  partof  ' 
the  order  only,)  and  the  plaintiff  made  a  counter-motion  to 
set  aside  the  rule  of  court  confirming  the  defendant's  order 
as  incorrect,  the  court  directed  a  reference  to  the  associate 
to  ascertain  which  of  the  two  orders  was  drawn  up  in  accord- 
ance with  his  minutes  of  the  agreement  made  at  the  trial, 
and  on  receiving  his  report  that  the  plaintiff's  was  the  more 
correct  order,  set  aside  the  rule  of  court  confirming  the  de-* 
fendants'  (z). 


VII.  Altering  terms  of  reference  udthout  altering  submis- 
sionJ] — ^Without  touching  the  submission,  the  courts  have 
sometimes  refused,  and  sometimes  permitted,  a  practical  alter- 
ation of  the  terms  of  the  reference. 

A  judge's  order  permitting  the  delivery  of  a  particular  of  AJlowing 
a  set-off  after  a  reference,  and  so  entitling  the  defendant  to  set  off. 
go  into  evidence  of  a  set-off  before  the  arbitrator,  which,  had 
the  case  been  tried,  the  want  of  a  particular  would  have  en- 
tirely precluded  him  from  giving  before  a  jury,  was  set  aside 
by  the  court  as  improperly  altering  the  position  of  the 
parties  (a). 

But  in  a  more  recent  instance  the  court  has  claimed  the  Enlarging 
power  during  a  reference  to  allow  an  alteration  in  the  bill  of  J^^J^y^^^ 
particulars  as  being  a  mere  creature  of  the  court,  and  not 
part  of  the  record;  and  fresh  items  were  permitted  to  be 
added,  and  so  the  plaintiff^s  capability  of  recovering  was 
enlarged  after  the  reference  of  an  action  for  work  and 
labour,  even  though  several  meetings  had  been  held  before 
the  arbitrator,  it  not  being  suggested  that  the  defendant  de- 
sired to  have  the  option  either  to  decline  going  on  with  the 
reference,  or  the  liberty  to  plead  de  novo  (J). 

On  one  occasion  where,  pending  a  reference  by  order  of  No  new 
Nisi  Prius,  the  arbitrator  certified  to  the  court  that  it  would  J,^* 

{z)  Alder  v.  Savill,  5  Taunt.  453.         {b)  Blunt  v.  Cooke,  4  M.  &  O. 
(a)  Ashworth   v.    Heathcote,   6     458. 
Bin^.  596. 
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Pabt  I.   be  agreeable  to  justice  to  allow  the  plaiBtiff  to  amend  his  re- 
OH.  III.  8.  .  p]i(>g,|;^QQ  SO  as  to  traverse  all  the  allegations  in  the  plea ; 
the  court  refused  the  application  on  the  ground  that  the 
verdict  had  been  taken  on  a  particular  issue  by  consent,  and 
that  without  consent  it  could  not  alter  the  terms  on  which 
the  reference  had  been  made  (c). 
Plea  to  far-      But  the  couTt  will  allow  a  defendant  executor  who  has  re- 
tenanoe  of   fcrrcd  the  oausc  to  avail  himself  of  a  judgment  recovered 
^^"*        against  him  during  the  reference,  by  permitting  him  to  plead 
it  in  a  plea  puis  darrein  continuance,  although  it  appears 
from  affidavits  that  he  has  a  certain  amount  of  assets  in  his 
hands ;  for  the  granting  the  leave  is  only  placing  the  de- 
fendant in  the  same  situation  as  he  would  have  been  in,  had 
the  cause  have  been  still  pending  before  the  Court  of  Nisi 
Prius  {d). 


Whetiier  viii.  Submission  in  a  cause  a  stay  of  proceedings.^ — A 
of  a  caiiBe  Submission  of  a  cause  to  arbitration  used  in  old  times  to  be 
astay  of     considered  as  an  implied  stay  of  proceedings  le).     But  as 

prooeedingB.  ,  ^  i  i 

Holt,  C.  J.,  is  reported,  in  2  Ld.  Raym.  789,  to  have  said 
that  in  the  beginning  of  Queen  Anne's  reign  the  judges  of 
the  Court  of  Queen's  Bench  made  a  rule  that  no  reference 
whatever  of  any  cause  in  that  court  should  be  a  stay  of 
proceedings,  unless  it  was  expressed  in  the  rule  of  reference 
that  all  proceedings  should  be  stayed,  the  general  prac- 
tice has  been  in  all  the  courts  of  law  to  abide  by  the  rule  so 
laid  down(/). 

But  in  later  times,  Littledale,  J.,  held  an  agreement  to 
refer  a  cause  operated  as  a  stay  of  proceedings,  although 
it  was  not  expressed  that  it  should  so  operate,  as  it  was  a 
breach  of  faith  to  proceed  with  the  cause  after  the  reference, 
and   said  that    he    could    not    find  there  was    any  such 


(c)  CroBB  V.  Metcalfe,  5  A.  &  E.  (/)  Lowes  v.  Kermode,  8  Taunt. 

800.  146:    Tidd.  Pract.  822,  9th  Ed.; 

{d)  Alder  v.  Park,  6  Dowl.  16.  Green  v.  Pole,  6  Bing.  443, 
(e)  Anon.  1  Mod.  24. 
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rule  of  court  in  the  reign  of  Queen  Anne  as  that  reported  in  ^^^'"^  ^• 
2  Ld.  Raym.  789  07) .  <m.ins.6. 

In  a  recent  case,  Patteson,  J.,  seemed  to  think  that  an 
agreement  to  refer  a  cause  and  all  matters  in  difference  (not 
containing  any  clause  for  a  stay  of  proceedings)  suspended 
all  proceedings  in  the  cause  during  the  time  within  which 
the  award  was  to  be  made  (h). 

Whether  the  rule,  as  laid  down  by  Holt,  C.  J.,  is  to  be  fol-  Clautc  for 
lowed  or  not  henceforth,  it  is  advisable,  where  it  is  intended,  Ledkig/Im- 
as  is  generally  the  case,  that  the  proceedings  at  law  should  fo'*®*^- 
be  stayed,  that  a  clause  expressing  that  intention   should 
be  inserted  in  the  submission.    When  there  is  such  a  clause, 
any  steps  taken  in  the  action  after  the  reference  will  be  set 
aside,  and  the  party  taking  them  will  be  liable  to  an  attach- 
ment if  the  submission  has  been  made  a  rule  of  court  (t). 

It  seems  that  the  application  to  set  aside  proceedings 
taken  in  the  cause  after  the  reference  need  not  be  made,  until 
the  party  affected  has  notice,  that  some  step  has  actually 
been  taken  in  the  cause. 

Thus  where  the  plaintiff  had  given  notice  that  he  should  Tim«o^»p- 

plying  to 

proceed  to  trial  notwithstanding  the  reference,  and  obtained  stay  pro- 
a  verdict,  no  one  appearing  for  the  defence,  the  court  held  ^^^^^K** 
that  ihe  defendant  was  not  bound  to  attend  to  this  notice ;  but 
that  the  application  of  the  defendant  to  set  aside  the  pro- 
ceedings made  about  a  month  afterwards,  was  not  too  late, 
since  it  was  made  immediately  after  receiving  notice  that 
the  plaintiff  was  proceeding  to  tax  his  costs,  which  was  the 
first  intimation  that  the  defendant  had,  that  the  plaintiff  had 
actually  gone  on  with  the  action  (k). 

If  a  party  under  a  peremptory  undertaking  to  try  at  the  Beforence 
next  assizes  fail  to  do  so,  his  opponent,  by  agreeing  sub-  !^^^L. 
sequently  to  refer  the  cause,  prima  facie  waives  his  right  to  nndcrtak- 
enforce  the  peremptory  undertaking  (/).  "**' 

(g)  Williams  v.  Gwynne,  2  H.  cati  v.  Lawson,  1  H.  &  W.  572. 

&  W.  312.  (it)  Williams  v.  Gwynne,  2  H.  & 

(k)  Fontainemoreau  v.  Encontre,  W.  312. 

4  D.  &  L.  425.  (0  Spurr  v.  Rayson,  5  M.  &  W. 

(f)  Dicas  V.  Jay,  6  Bing.  519;  339;  S.C.7  Dowl.  476. 
Tidd's  Pract.  529,  9th  Ed. ;   Mob- 
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Part  I.         ^^  Submission  in  a  cause  a  discharge  of  haill\ — ^By  the 

7-; — reference  of  an  action  before  trial,  if  it  operates  as  a  stay  of 

when  a  dis^  proceedings,  the  bail,  if  there  are  any,  are  discharged  from 
^^^  °^    their  responsibility,  unless  their  consent  to  the  reference  haa 
been  previously  obtained ;  for  during  all  the  time  in  which 
the  suit  is  running  its  ordinary  course  they  might  surrender 
their  principal,  but  when  time  is  given,  they  cannot  proceed 
against  him  for  that  time,  and  they  are  therefore  deprived  of 
the  opportunity  of  surrendering  him  (m).     But  when  a  ver- 
dict is  taken  subject  to  a  reference,  or  at  any  rate  when  it 
is  respecting  the  quantum  of  damage  only,  the  bail  remain 
as  liable,  as  if  the  cause  had  been  regularly  tried  (n). 
Discfaaige        When  a  replevin  suit  is  referred,  the  consent  of  the  sure- 
•oretael^^^  ties  to  the  replevin  bond  should  be  obtained^  or  probably 
they  would  be  discharged.    They  stand  indeed  in  a  different 
position  from  bail,  who  can  at  any  time  take  and  render  their 
principal,  while  the  cause  is  pending ;  for  replevin  sureties 
cannot  at  any  time  take  the  goods  distrained'upon,  and  re- 
store  them  to  the  landlord.     Some  of  the  cases  seem  to 
show  that  they  are  not  discharged  in  law  though  they  might 
be  in  equ'ty,  by  a  submission  of  a  replevin  suit  containing  a 
clause  for  a  stay  of  proceedings  (o).     The  result  of  later 
eases  seems  to  be  this,  that  though  a  submission  of  a  re- 
plevin suit,  even  though  it  be  made  by  order  of  Nisi  Prius 
and  on  a  verdict  taken  subject  to  the  reference,  cannot  be 
pleaded  by  the  sureties  as  a  defence  to  an  action  on  the  re- 
plevin bond,  on  the  ground  that  the  parol  agreement  to  give 
time  to  the  principal  cannot  in  law  vary  their  liability  under 
seal,  yet  it  may  afford  ground  for  relief  by  summary  appli- 
cation to  the  equitable  jurisdiction  of  the  court  of  law,  and 
may  have  the  effect  of  discharging  them  in  equity  (/?). 


(m)  Moore  v.  Bowmaker,  2 
Marsh.  81 ;  Hannington  y.  Beare, 
4  Dowl.  256;  Underbill  v.  De- 
vereuz,  2  Saund.  72,  notes ;  Tidd. 
819>  9th  Ed. 

(fi)  Moore  v.  Bowmaker,  6 
Taunt,  379  5  Taylor  v.  Gregory,  2 
B.  &  Ad.  774 ;  Tidd.  81 9.  9th  Ed. 


(0)  Moorev.  Bowmaker,  2  Marsh. 
81;  S.  C.  6  Taunt.  379;  Moore 
V.  Bowmaker,  7  Taunt.  96 ;  Moore 
V.  Bowmaker,  3  Price,  214. 

(p)  Aldridge  v.  Harper,  10  Bing. 
118;  Archer  v.  Hale,  4  Bing.  464 ; 
See  Michael  v.  Myers,  6  M.  &  G. 
702. 
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Where  at  Nisi  Prius  a  juror  was  withdrawn  by  oonsenty   P^"*  !• 

and  the  cause  referred,  the  defendant,  who  had  been  arrested  — '. 1. 

at  the  plaintiff's  suit,  was  not  considered  entitled  to  his  dis-  ^J^^§! 
charge,  the  order  of  Nisi  Prius  containing  no  provision  on  ant. 
the  point  (q). 


X.  Enforcing  submissions  made  in  a  cause.] — ^The  judge's  SubaiMkni 
order,  or  order  of  Nisi  Prius,  containing  the  submission,  attaduMnf. 
must  be  made  a  rule  of  court  before  any  summary  proceed- 
ings can  be  taken  to  compel  obedience  to  the  submission, 
when  a  party  refuses  to  proceed  with  the  reference,  or 
comply  with  the  terms  of  the  submission,  or  when  the  autho- 
rity of  the  arbitrator  is  to  be  enforced  (r).  The  rule  for 
some  purposes  relates  back  to  the  time  of  making  the  ori- 
ginal order,  but  not  for  the  purpose  of  grounding  process  of 
contempt  against  a  party  who  has  broken  the  conditions  of 
the  order  before  it  was  made  a  rule  of  court  (s).  After  dis- 
obedience is  a  contempt  of  court,  and  will  be  punished  by 
attachment  (^). 

The  award  made  on  these  submissions  may  be  enforced  Awud : 
in  seyeral  ways.  When  a  verdict  has  been  taken,  and  the  ^!^' 
award  directs  payment  of  money,  judgment  and  execution 
on  the  verdict,  or  an  attachment,  are  the  ready  means  of  en- 
forcement. Where  no  verdict  is  entered,  an  attachment 
still  will  be  granted;  and  a  late  statute (f«)  has  given  a 
power  of  levying  the  amount  of  money  awarded  by  the  pro- 
cess of  execution.  Debt  vnll  lie  on  the  award,  and  an  action 
of  assumpsit  may  also  be  maintained  on  the  promise  evi- 
denced by  the  rule  of  court  (:r) ;  and  it  is  clear  that  on  an 


(q)  Apsley  v.  Crosley,  Barnes, 
54. 

(r)  A«ton  V.  George,  3  B.  &  A. 
395 :  Fetherstone  v.  Cooper,  9  Vee. 
67 ;  KirkoB  v.  Hodgson,  3  Moore, 
64 ;  Baker  v.  Rye,  1  DowL  689 ; 
Curtis  V.  Bligh,  3  Jar.  1152. 

(#)  HUton  V.  Hopwood,  1  Marsh. 
66. 

(t)  Kene  v.  Fleming,  2  Keb.  22  : 


Carpenter  y.  Thornton,  3  B.  &  A. 
52  ;  Rogers  v.  Dallimore,  6  Taunt. 
Ill;  AUenby  v.  Proudlock,  4 
Dowl.  54. 

(u)  1  &  2  Vict.  c.  1 10,  8.  18. 

(x)  Bonner  ▼.  Charlton,  5  East, 
139;  Tremenhere  ▼.  Tresillian,  1 
Sid.  458 ;  Carpenter  v.  Thornton,  3 
B.  &  A.  52. 
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^^**  ^-    award  other  than  for  the  payment  of  money,  a  suit  for  a 
■^-^  specific  performance  may  in  many  instances  be  maintained 
in  equity  (y). 


SECTION  VII. 


OF  JUDICIAL   AND   STATUTABLE    SUBMISSIONS   NOT   MADE    IN    A 

CAUSE    AT   COMMON    LAW 

v'^^^d"^^      I.  Submts&ion  by  order  of  equity  J\ — In  like  manner  as  an 
equity.        action  in  the  courts  of  law,  so  a  suit  in  equity  and  all  mat- 
ters in  difference  may  be  referred  by  order  of  a  court  of 
equity,  and  obedience  to  it  will  be  enforced  by  the  usual 
process   of    the    court    for    compelling    obedience    to    its 
orders  (a), 
proceedings      I^  equity,  the  submission  of  a  suit,  even  when  made  out 
in  equity,    ^f  court,  prevents  a  party  afterwards  proceeding  in  it.     On 
the  trial  of  an  action  in  the  Queen's  Bench  the  cause  and 
suits  in  equity  were  referred.     Notwithstanding  the  refer- 
ence, the  plaintiff  in  one  of  the  equity  suits  served  a  sub- 
poena to  hear  judgment,  and  set  down  the  cause  in  the  re- 
gistrar's book  for  hearing,  but  the  Court  of  Equity,  on  mo- 
tion, set  aside  the  subpoena  with  costs,  and  struck  out  the 
causes  from  the  list  (i). 

If  after  a  suit  has  been  instituted,  it  is  agreed  between  the 
parties  that  the  suit  be  dismissed  on  certain  terms,  some  of 
which  are  to  be  settled  by  arbitration,  though  it  seems  this 
agreement  cannot  be  pleaded  to  the  further  maintenance  of 
the  suit,  in  the  nature  of  a  plea  puis  darrein  continuance, 
yet  the  whole  benefit  of  it  may  be  obtained  on  a  motion  to 
stay  the  proceedings  in  the  cause  {c). 

(y)  Walters  v.  Morgan,  3  Cox,  (ft)  Ambler  v.  Tebbutt,  2  Beav. 

369.  442. 

(a)  Haggett    v.  Welsh,  1   Sim.  (c)  Rowe  v.  Wood,  1  J.  &  W. 

134;  Prior  ▼.  Hembrow,  8  M.  &  315;   S.  C.  2  Bligh,  P.  C.  595; 

W.  873 ;  Dowse  v.  (}oze,  3  Bmg.  Daniers  Chanc.  Pract.  by  Head. 

20.  lam,  637. 
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When  the  Court  of  Chancery  directs  an  issue  to  be  tried    Part  I. 
before  a  jury,  as  the  judge  at  Nisi  Prius  has  no  authority  to     ''"•^' 
refer  it,  if  on  the  trial  of  the  issue  the  parties  agree  to  submit  ^j^?*^*^'* 
to  arbitration,  it  seems  like  a  reference  out  of  court.     The  Prins  of 
effect  of  such  submission  is  to  abandon  not  merely  the  direc-  ohaLcery! 
tion  to  try  the  issue,  but  the  whole  proceedings  in  the  suit ; 
and  the  jurisdiction  of  the  Court  of  Chancery  is  at  an  end 
just  as  nmch  as  if  there  was  a  consent  to  dismiss  the  bill 
and  stay  further  proceedings  (d). 


II.  Submission  in  bankruptcy.]^^lJndet  the  6  O.  IV.  o.  Submiaiion 
16,  8.  88,  a  submission  of  any  dispute  concerning  any  matter  ^ptcy. 
relating  to  a  bankrupt's  estate  may  be  made  to  arbitrators  to 
be  chosen  by  the  assignees  and  the  major  part  in  value  of 
the  creditors,  who  shall  have  proved  under  the  commission, 
present  at  the  meeting,  and  the  party  with  whom  they  shall 
have  such  dispute  (e). 

The  agreement  of  reference  may  be  made  a  rule  of  the  To  be  made 
Court  of  Bankruptcy,  '^and  thereupon  all  such  rights,  remedies,  Oonrtof 
duties,  and  liabilities  shall  accrue  from  such  reference  so  ^^' 

'  raptcy. 

made  a  rule  of  the  said  court,  in  respect  of  arbitration  and 
award,  and  non-performance  of  such  award  and  otherwise 
howsoever,  as  by  law  at  present  accrue  upon  any  submission 
of  reference  made  a  rule  of  any  of  his  Majesty's  other  courts 
of  record"  (/). 

An  agreement  of  reference  between  the  assignees  of  a  No  stamp 
bankropt  and  a  debtor  to  the  bankrupt  respecting  a  claim  of  ^|^^ 
the  bankrupt  for  work  and  labour,  was  held  by  Parke,  B., 
to  be  freed  from  the  necessity  of  being  stamped  by  s.  98  of 
the  Bankrupt  Act,  (6  G.  IV.  c.  16,)  which  exempts  all 
writings  relating  solely  to  the  estate  and  effects  of  a  bank- 
t»pt(^). 

No  particular  mode  of  sabmission  is  pointed  out  by  the 

(d)    Woodley    v.    Johnson,    1  See  Appendix  of  Statutes.    As  to 

MoUoy,  394.  making  the  submission  a  rule,  see 

(f)  See  Appendix   of    Statutes.  P.  iii.  Ch.  5,  d.2. 

See  P.  1,  Ch*  3,  s.  3,  d.  1.  (g)  Wright  y.  Webb,  Guildford 

(/)  1  &  2  W.  IV.  c.  56,  s.  43.  Summer  Assises,  1846. 
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Pabt  I.    statutes  which  permit  arbitration  in  matters  concerning  In- 
— — —'  solvents  or  Insolvent  Petitioners. 


Submiuion       m.  Submission  by  record.] — Proceedings  on  the  Revenue 

luiM^'    side  of  the  Court  of  Exchequer  may  sometimes  give  rise  to 

*^?'if  ^*  ^y  a  submission  by  matter  of  record.     Where  a  person^s  goods 

court.         are  seized  under  an  extent,  a  reference  of  all  matters  in 

difference  between  him  and  the  prosecutor  of  the  extent  may 

be  effected  by  a  recognizance   conditioned  to   abide   the 

award  of  an  arbitrator.     Such  a  recognizance,  when  returned 

and  filed  as  of  record,  cannot  be  altered  by  a  rule  of  court, 

which  is  not  matter  of  record.     And  when  a  rule  of  court  is 

drawn  up  by  consent  changing  the  arbitrator,  the  award  of 

the   substituted  arbitrator  cannot  be  enforced  by  a  scire 

facias  on  the  recognizance,  though  possibly  an  attachment 

would  issue  on  the  rule  of  court  embodying  the  terms  of  the 

original  recognizance  (A). 


Scotch  lab-  IV.  Submission  by  judicial  reference  in  Scotland,] — Causes 
J^^  before  the  courts  of  law  in  Scotland  may  be  referred  to  arbi- 
tration by  what  is  termed  a  ^^  judicial  reference,"  which  is  a 
reference  of  a  peculiar,  strict,  and  technical  kind.  It  is 
stated  to  be  an  act  of  the  court,  and  not  to  take  the  cause 
out  of  court,  or  out  of  the  control  of  the  court  The  mode 
of  inquiry  and  manner  of  trial  alone  are  changed  by  the  re- 
ference ;  and  the  forum  of  the  arbitrator  is  in  this  restricted 
sense,  and  subject  to  the  control  of  the  court  substituted  for 
inquiry  by  the  court  itself  (i). 


SubmiBiioD  V.  Submission  by  order  of  a  County  Court, ]^  An  order  of 
a/ioanty  ^  j^^S^  ^^  &  county  court  may  by  consent  of  parties  be  ob- 
«>°^         tained  to  refer  a  suit  before  him  with  or  without  other  mat- 

(A)  R.  v.  Bingham,  3  Y.  &  J.         (»)  Baillie  v.  Edinburgh  Oil  Gas 
101.     See  also  Carter  v.  Carter,  1      Light  Company,  3  C.  8c  V.  639. 
Vem.  259 ;  Anon.  Dyer,  242,  a. 


SOME   OTHER   SUBMISSIONS.  93 

ters  within  the  jurisdiction  of  the  court.     The  submission  is  ^^'  ^^ 

not  revocable  without  leave  of  the  judge,  and  the  award  is  — 1 '-IS 

to  be  entered  as  the  judgment  in  the  cause  (A;). 


VI.  No  submission  by  order  of  quarter  sessions.]^^A  court  No  sabmij- 
of  quarter  sessions  seems  to  have  no  power  to  make  an  ^^l^ 
order  referring  to  arbitration  a  matter  judicially  brought  be-  »on». 
fore  it  (/).      There  is  indeed  an  instance  in  an  old  case  of  a 
reference  by  order  of  sessions  on  submission  of  die  parties ; 
but  an  indictment  brought  for  not  performing  the  award  was 
quashed  by  the  superior  court  (m).  We  have  previously  con- 
sidered the  qualified  way  in  which  a  person  may  be  ap- 
pointed by  a  court  of  quarter  sessions  to  report  upon  a  ques- 
tion pending,  though  not  absolutely  to  decide  it  (n). 


VII.  Submissions  under  the  Lands^  Railway s^  and  Com-  Submiioon 
pantes  Clauses  Acts.] — ^When  the  promoters  of  an  under-  ^„^,   * 
taking  sanctioned  by  Act  of  Parliament  have  given  notice  of  Clauaes 
their  intention  to  take  lands  authorized  by  their  special  Act 
to  be  taken  for  the  purposes  of  the  undertaking,  [s.  18],  and  a 
party  interested  in  the  lands  claims  more  than  fifty  pounds 
compensation,  [s.  22],  and  desires  to  have  the  amount  of  such 
compensation  settled  by  arbitration,  ^  The  Lands  Clauses 
Consolidation  Act,  1845^'  (o),  enacts  that  (unless  the  special 
Act  provides  otherwise,  [s.  1],  if  the  party  ^*  signify  such  de-  Compulsdrj 
sire  by  notice  in  writing  to  the  promoters  of  the  undertaking  ^f  |^^"^ 
before  they  have  issued  their  warrant  to  the  sheriff  to  sum- 
mon a  jury  in  respect  of  such  lands  under  the  provisions  ^ 
contained  in  the  general  Act,  '^  stating  in  such  notice  the 
nature  of  the  interest  in  respect  of  which  such  party  claims 
compensation,  and  the  amount  of  compensation  so  claimed, 
the  same  shall  be  so  settled  accordingly"  [s.  23]  (p). 

(k)  9ft  10  Vict.  c.  95,  s.  77.  (a)  Seeante^Ch.  1,8.1,  d.  3,p.l2. 

See  the  Appendix  of  Statutes.  (o)  8  &  9  Vict.  c.  18.    Seethe 

(I)  Baker  v.  Townshend,  7  Taunt.  Appendix  of  Statutes. 

422 ;  R.  V.  Harding,  2  Salk.  477.  Cp)  See  P.  1,  Ch.  1,  s.  1,  d.  2,  p.  8. 

(m)  R.  V.  Nichols,  2  Keb.  573. 
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0^^**8  7      Section  25  points  out  the  mode  of  proceeding  in  the  above 
—^ and  other  cases  as  follows :  **  When  any  question  of  dis- 
puted compensation  by  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  authorized  or  required  to  be  settled 
by  arbitration,  shall  have  arisen,  then  unless  both  parties 
Appointing  shall  concUT  in  the  appointment  of  a  single  arbitrator,  each 
*  party  on  the  request  of  the  other  party,  shall  nominate  and 
appoint  an  arbitrate  to  whom   such   dispute  shall  be  re- 
ferred:   and  every  appointment  of  an  arbitrator  shall  be 
made  on  the  part  of  the  promoters  of  the  undertaking  under 
the  hands  of  the  said  promoters  or  any  two  of  them,  or  of 
their  secretary  or  clerk,  and  on  the  part  of  any  other  party 
under  the  hand  of  such  party,  or  if  such  party  be  a  corpora- 
tion aggregate,  under  the  common  seal  of  such  corporation ; 
.Appoint-     and  such  appointment  shall  be  delivered  to  the  arbitrator 
^tntor  ^^  ^^^  shall  be  deemed  a  submission  to  arbitration  on  the  part 
the  Bub-      of  the  party  by  whom  the  same  shall  be  made ;  and  after  any 

miMion.  t       *f     »f  '  ^ 

such  appointment  shall  have  been  made  neither  party  shall 
Submission  have  power  to  revoke  the  same  without  the  consent  of  the 
bie.  other ;  nor  shall  the  death  of  either  party  operate  as  a  revo- 

cation ;  and  if  for  the  space  of  fourteen  days  after  any  such 
dispute  shall  have  arisen,  and  after  a  request  in  writing  in 
which  shall  be  stated  the  matter  so  required  to  be  referred  to 
arbitration,  shall  have  been  served  by  the  one  party  on  the 
Party  re-     other  party  to  appoint  an  arbitrator,  such   last-mentioned 
app^t      paxty  feiil  to  appoint  such  arbitrator,  then  upon  such  jEeulure 
the  party  making  the  request,  and  having  himself  appointed 
an  arbitrator,  may  appoint  such  arbitrator  to  act  on  behalf 
of  both  parties,  and  such  arbitrator  may  proceed  to  hear  and 
determine  the  matters  which  shall  be  in  dispute,  and  in  such 
case  the  award  and  determination  of  such  single  arbitrator 
neTwW^*  shall  be  final."    Section  26  enacts,  "  If  before  the  matters  so 
trator  on     referred   shall  be  determined,  any  arbitrator  appointed  by 
^  '     '   either  party  die,  or  become  incapal)le,  the  party  by  whom 
such  arbitrator  was  appointed  may  nominate  and  appoint  in 
writing  some  other  person  to  act  in  his  place,  and  if  for  the 
space  of  seven  days  after  notice  in  writing  from  the  other 
party  for  that  purpose  he  fail  to  do  so,  the  remaining  or 
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other  arbitrator  may  proceed  ex  parte ;  and  every  arbitrator    ^^^*  I- 
so  to  be  substituted  as  aforesaid  shall  have  the  same  powers   -^ — ^—- ^ 
and  authorities  as  were  vested  in  the  former  arbitrator  at  the 
time  of  such  his  death  or  disability  as  aforesaid." 

The  eflfect  of  other  clauses  may  be  shortly  stated.     An  Appointing 
umpire  is  to  be  appointed  before  the  matters  referred  are  ^"°^"^ 
entered  upon,  and  he  is  to  decide  on  any  such  matters  upon 
which  the  arbitrators  differ,  or  which  shall  be  referred  to  him 
under  the  provisions  of  the  recited  Act  or  the  special  Act. 
[ss.  27, 28].      On  the  death  or  incapacity  of  a  solearbitrator 
the  matter  shall  be  referred  de  novo,  [s.  29].  When  there  are  Onearbitm- 
two  arbitrators,  if  either  refuse  or  for  seven  days  neglect  to  to  act      ^ 
act,  the  other  may  proceed  and  award  alone,  [s.  30].     The 
costs  of  the  arbitration  are  to  be  borne  by  the  promoters  un-  ^^^  '*" 
less  the  arbitrators  award  the  same  or  a  less  sum  than  they 
offered,  in*  which  case  each  party  is  to  bear  his  own  costs 
and  half  the  costs  of  the  award,  [s.d4].  The  submission  may  SubmiMion 
be  made  a  rule  of  any  of  the  superior  courts  on  the  applica-  conit. 
tion  of  either  party,  [s.  36]  (q). 

Very  similar  provisions  to  the  above  as  to  the  mode  ©f^Jj^^ 
settling  certain  disputes  by  arbitration  are  contained  in  Railways 
"The    Bailways    Clauses    Consolidation    Act,    1845"  (r)*  J^^"*' 
Every  appointment  of  an  arbitrator  is  to  be  made  on  the  ^^*  ^  ^ 
part  of  the  railway  company  "  under  the  hand  of  the  secre* 
isiy  or  any  two  of  the  directors  of  the  company,"  [s.  126]. 

Another  difierence  may  be  noted:  the  costs  of  the  axbi-  Costa  of  re- 
tiration,  unless  otherwise  provided,  are  to  be  in  the  discretion  ^' 
of  the  arbitrators,  [s.  135].  This  clause,  it  is  apprehended, 
does  not  extend  to  the  costs  of  a  reference  respecting  com- 
pensation tor  lands  taken  for  constructing  the  railway,  [s.  6], 
but  such  costs,  it  is  presumed,  will  follow  the  rule  laid  down 
in  "  The  Lands  Clauses  Consolidation  Act,  1845." 

The  enactments  of  **  The  Companies  Clauses  Consolida-  Sulnmanon 

under  the 
Companies* 
ClaosesAct, 
iq)  See  P.  iii.  cb.  5,  as  to  making        (r)  S  &  9  Vict.  c.  20.    See  Ap- 
ihe  eubmission  a  rule  of  court.  pendix  of  Statutes. 
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Part  I. 
OB.  in.  8. 


tion  Act,  1845"  (j),  are  very  similar  to  those  of  the  Act  last 
mentioned.  It  is  necessaiy,  however,  to  note  these  differences. 
It  is  not  expressly  stated  that  the  appointment  of  the  arbi- 
trator is  to  be  deemed  a  submission,  [s.  128].  Either  party 
has  the  power  of  appointing  a  fresh  arbitrator  in  case  the 
one  he  has  appointed,  refuses  or  neglects  to  act,  [s.  129] .  Ex- 
cept when  a  railway  company  is  a  party  to  a  reference  there 
is  no  provision  for  the  appointment  of  an  umpire  in  case 
the  arbitrators  cannot  agree  in  their  appointment  of  one, 
[s.  130]. 


Beferring  What  is  the  effect  of  introducing  into  the  appointment  of 
amoant  of  the  arbitrators  other  terms  than  those  relating  to  the  com- 
rampenn-  pensation,  does  not  seem  to  have  been  decided.  A  railway 
company,  before  they  obtained  their  act,  entered  into  an 
agreement  with  a  landowner  to  purchase  his  lands  at  a  va- 
luation to  be  determined  by  arbitrators,  who  were  to  deter- 
mine the  amount  to  be  paid  by  the  company  for  the  value  of 
the  land,  and  for  the  residential  and  other  damage.  By  a 
provision  in  the  agreement  the  arbitrators  were  to  decide 
upon  the  proper  communications  to  be  made  between  the 
lands  of  the  party  which  would  be  severed  by  the  intended 
railway ,  and  by  another  provision  the  reference  was  to  be 
subject  to  the  provisions  of  the  Lands  Clauses  and  Railways 
Clauses  Consolidation  Acts.  After  the  company  got  their 
act,  each  party  appointed  an  arbitrator  referring  in  the  ap- 
pointment to  the  agreement  of  purchase,  and  stating  the 
subject  matter  of  the  reference  to  be  the  value  of  the  land  so 
agreed  to  be  purchased  and  the  residential  and  other  damage. 
The  appointments  contained  no  provision  directing  the  arbi- 
trator to  order  communications  to  be  made.  The  award 
made  by  an  umpire  duly  appointed  by  the  arbitrators  as- 
sessed a  sum  for  the  value  of  the  land  and  another  sum  for 
the  residential  and  other  damage.  But  it  did  not  direct  any 
communications  to  be  made  across  the  railway,  so  as  to 
enable  the  landowner  to  get  from  his  lands  on  one  side  to 


(#)   8  &    9  Vict.  c.   16,  88.  128 
— 134.    See  the  Appendix  of  Sta- 


tutes. 
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his  lands  on  the  other  side  of  the  line.     V.  C.  Wigram  was   Fabt  I. 

OH  III«  8»  T • 

inclined  to  think  that  under  the  agreement  and  appointment  ..J L_  ' 

the  arbitrators  had  power,  and  that  it  was  their  duty  to  have 
specified  some  mode  of  communication^  but  he  also  held  the 
award  bad  as  made  too  late.  On  appeal,  however,  the  Lord 
Chancellor  supported  the  validity  of  the  award,  and  reversed 
the  decision  of  the  court  below  (/). 


vin.  Submissions  by  statute,  which  cannot  be  made  rules  Sabmurion 
of  court. \ — ^A  submission  of  various  disputes  between  par- pnion  ex- 
ties  concerning  certain  expenses  of  borough  prisoners  in  a  P*"*^ 
county  gaol,  more  particularly  enumerated  in  the  preceding 
chapter  (ii),  may  be  effected  under  statutes  which  provide 
that  it  may  be  lawful  for  either  party  "  to  apply  to  the  jus-  Appoint- 
tices  of  assize  of  the  last  preceding  circuit,  or  of  the  next  bitntor. 
succeeding  circuit,  or  to  one  of  such  justices,  who  shall  by 
writing  under  their  or  his  hands  or  hand  nominate  a  barris- 
ter-at-law  not  having  any  interest  in  the  question,  to  arbi- 
trate between  the  parties^  (or). 

In  one  case  this  mode  of  appointment  is  to  be  adopted 
only  in  case  the  visiting  justices  of  the  county  prison  and 
the  town  council  of  the  borough  cannot  agree  in  the  appoint- 
ment by  writing  of  a  barrister  as  arbitrator  {y). 

In  case  the  appointed  barrister  die,  or  refuse  to  act,  or  be  New  ap- 
disabled  from  acting,  before  maJking  his  award,  a  new  one  in  caie  of 
may  be  appointed  in  like  manner  {z).  bSSo^" 

Masters  and  workmen,  in  case  of  disputes  concerning  ^^™^®'^ 
their  trade  or  manufacture,  may  by  5  O.  I V.  c.  96  (a)  agree  nuuten  and 
to  any  mode  of  arbitration,  [s.  18]  ;  but  if  there  is  no  agree-  ^"*™«"- 


(I)  Skerratt  v.  North  Stafford-  tates. 
shire  Railway  Comp.,  Law  Time«y        (y)  5  &  6  Vict.  c.  98,  8.  20. 
Ap.  8, 1848.  (z)  7  &  8  Vict.  c.  93,  8.  2.    See 

(»)  See  P.  1,  eh.  2,  8.  3,  d.  6,  Appendix  of  Statutes. 
p.  47,  as  to  the  parties  and  subjects.         (a\  See  the  Appendix  of  Statutes 

(4r)  5  G.  IV.  c.  85,  8.  2 ;   5  &  6  for  this  Act  and  the  recent  Acts  idT- 

W.  1 V.  c.  76,  s.  1 14 ;   6  &  6  Vict,  fecting  it. 
c.  98,  8  20.    Sec  Appendix  of  Sta* 


9S  HOW  MATTERS  MAY  BE  REFERRED. 

cH^in'slV.  °*®"*>  either  party  may  demand  a  reference,  and  may  pro- 

cure  a  justice  of  the  peace  to  name  not  less  than  four  or 

more  than  six  persons,  one  half  to  be  master  mannfia.cturers, 
or  agents  or  foremen  of  master  manufELCturers,  out  of  whom 
the  master  engaged  in  the  dispute  is  to  select  one  as  arbi- 
trator, and  the  other  half  workmen  in  such  manufeu^ture,  out 
of  whom  the  workman  engaged  in  the  dispute  is  to  select  an 
Award  en-  arbitrator,   [s.  3].      In  case  the  arbitrators  cannot  agree 
distiQss.      the  matter  is  to  be  decided  by  a  justice,  [s.  10] .     The  award 
No  stamp    is  to  be  in  the  form  given  by  the  Act,  [s.  22] ,  and  may  be 
lion  or        enforced  by  distress,   and   failing  that  by  imprisonment, 
award.        |-g    24].    The  submission  and  award  are  exempted  from 
stamp  duty,  [s.  32] . 

byeoc£S"      ^  ®^^  ^^  *  reference  under  the  Act  to  authorize  the 
atticalcor-  identifying  of  Lands  and  other  Possessions  of  certain  Eccle- 
and  their     siastical  and  Collegiate  Corporations  (ft),  the  submission  is 
loMeet.       iQ  ^jg  '^yy.  agreement  of  reference  or  deed   of  submission, 
which,  when  a  Bishop  is  a  party,  must  be  executed  by  the 
Archbishop  of  the  province  testifying  his  consent  thereto; 
when  a  Dean  is  a  party,  by  the  Dean  and  Chapter  testifying 
their  consent  thereto ;  when  an  Archdeacon,  Prebendary,  or 
other  Ecclesiastical  Corporation  sole,  by  the  Archbishop  or 
Bishop  of  the  diocese  testifying  his  consent  thereto,  [s.  2]. 
The  award,  when  signed  and  sealed,  with  the  proper  ap- 
provals and  consents,  is  final  on  all  parties. 

Subn^on  In  the  case  of  Savings'  Banks,  by  the  9  G.  IV.  c.  92,  s.  45, 
Savings'  disputes  Were  to  be  referred  to  the  arbitration  of  two  indif- 
ferent persons,  one  to  be  chosen  and  appointed  by  the 
trustees  or  managers  of  such  institution,  and  the  other  by 
the  party  with  whom  the  dispute  arose,  and  if  they  should 
not  agree,  then  such  matters  in  dispute  were  to  be  referred 
in  writing  to  the  barrister  appointed  to  certify  the  rules  of 
Savings'  Banks. 

The  recent  statute,  7  &  8  Vict  o.  93,  s.  14,  which  provides 

(6)  2  &  3  W.  IV.  C.80.    See  Appendix  of  Statutes. 


Banks. 
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tha4;  disputes  shall  be  referred  in  writing  to  the  barrister  in    ^^**  ^• 

.                       .                                        *       i.                          i.    i_    OH.  in.  8. 7. 
question,  seems  in  effect  to  repeal  the  former  part  of  the  — 

preceding  enactment  as  to  the  selection  of  the  arbitrators.  ^^  >^P 

,  on  SttDIDlf- 

Both  the    submission    and    award    are  free    from    stamp  non  or 
duty  (c).  •^^ 

When  the  rules  of  a  Friendly  Society  provide  for  the  set-  SnbmiMwn 

.  .u*  case  01 

ding  by  arbitrsUion  of  disputes  between  the  society  and  its  Friendly 
members,  the  stat  10  G.  IV.  c.  56,  s.  27,  directs  that  a  cer-  ^^^' 
tain  number  of  arbitrators  are  to  be  selected,  out  of  whom,  award, 
in  case  of  a  dispute,  a  number  not  less  than  three  shall  be 
chosen  by  ballot,  and  the  award  of  the  major  part  of  the 
arbitrators  so  chosen  shaU  be  binding,  and  payment  of  the 
sum  awarded  may  be  enforced  by  distress  and  sale  under  a 
justice's  warrant.     In  case  the  society  refrise  to  settle  the 
dispute  by  arbitration,  or  the  arbitrators  refuse  to  award, 
Stat  4  &  5  W.  lY.  c.  40,  s.  7,  enacts  that  two  justices  may 
decide  the  matter  (d). 

The  recent  enactments  of  the  9  &  10  Vict.  c.  27,  (which 
is  to  be  read  as  part  of  the  above-mentioned  statutes,)  permit 
a  reference  in  writing  of  all  disputes,  for  the  settlement  of 
which  recourse  must  have  been  had  to  the  superior  courts,  to 
the  Registrar  of  Friendly  Societies  for  England,  Ireland, 
and  Scotland  respectively,  and  render  such  reference  com- 
pulsory when  the  value  of  the  subject  in  dispute  does  not 
exceed  20/.,  unless  the  law  officers  of  the  crown  certify  that 
the  matter  ought  to  be  decided  by  the  judgment  of  a  supe- 
rior court,  [s.  15.1     The  submission  and  award  (of  which  a  ^°  ■*?"? 

,  .    ..  on  sabmifl- 

form  IS  provided)  are  exempted  from  stamp  duty,  [s.  15]  ;  non  or 
payment  of  the  amount  awarded  may  be  enforced  by  distress  ^ 
under  a  justice's  warrant,  s.  19  (e). 

In  case  of  differences  between  the  Postmaster  Oeneral  between 
and  a  RaUway  Company  respecting  the  carriage  of  the  mails,  ^^^^ 

B^way 
Company. 
(c)  See  the  Appendix  of  Statutes     for  the  enactments ;  see  also .  P.  1, 

for  the  enactments;  see  also  P.  1,     cb.  2,  s.  3.  d.  2,  p.  44. 
ch.  2,  8.  3,  d.  2,  p.  42.  (e)    See  the  Appendix  of  Sta- 

(</)  See  the  Appendix  of  Statutes     tutes. 
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Part  I.     eg^jj  party  within  fourteen  days  after  notice  is  to  appoint  an 

\  arbitrator ;  in  default  of  the  party  receiving  the  notice  to 

make  the  appointment,  the  arbitrator  appointed  by  the  other 
party  is  to  name  a  second  arbitrator ;  the  two  arbitrators  be- 
fore entering  on  the  inquiry  are  to  appoint  an  umpire,  to 
whom  the  matter  is  to  be  left  for  determination,  if  the  arbi- 
trators  caimot  within  twenty-eight  days  agree  m  making  an 
award.  If  the  umpire  refuse  or  fail  to  make  an  award  within 
twenty-eight  days  aft;er  the  matter  shall  have  been  referred 
to  him,  the  arbitrators  are  to  appoint  a  new  umpire,  who  is 
to  have  a  like  period  for  awarding,  and  so  toties  quoties  (/). 

SubmiBnon      By  private  Act  of  Parliament  an  arbitrator  is  often  ap- 
iLct*o7pai^  P^^^^^  ^y  consent  of  parties  to  determine  questions  be- 
liament      tween  them,  such  as  the  amount  of  a  rent  charge  to  be  paid 
in  lieu  of  tithes  (g). 


SECTION  VIII. 

OF  PROCEEDINGS   ON   THE   SUBMISSION  WHEN   ONE   PARTY  HAS 
PREVENTED  AN  AWARD  BEING  MADE. 

I.  Remedy  by  action  and  attachmentJ] — ^Every  submis- 
sion contains  some  words  expressing  or  implying  the  agree- 
ment of  the  parties  to  abide  by  and  perform  the  award  of 
the  arbitrator. 
Pr^ating      Preventing  the  award  being  made  is  a  breach  of  this 
award,       agreement  as  much  as  not  performing  it  when  made ;  and 
su^sabn  ^^^^  *^®   submission  is  by  bond,  is   a  forfeiture  of  the 

forfeiture  of  penalty  (a).    Where  there  was  a  judgment  in  ejectment  to  re- 
bond. 

(/)  Stat.  1  &  2  Vict.  c.  98,  8.     4  Q.  B.  687- 
16, 18.    See  Appendix  of  Statutes.         (a)  Baldway  v.  Ouston,  1  Vent. 
(^)  WiUoughby  v.  Willoughby,     71. 
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cover  a  mill,  and  the  prinoipal  question  in  the  reference  was,  ^^**  ^' 

whether  the  successful  party  should  have  possession  of  the 

mill  or  the  other  retain  it,  the  former  by  obtaining  posses- 
sion of  it  under  his  judgment  was  held  to  have  committed  a 
breach  of  the  arbitration  bond,  which  was  conditioned  to 
stand  to  the  award  of  the  arbitrator  respecting  all  matters  and 
judgments,  since  the  taking  possession  rendered  it  impossi- 
ble for  the  arbitrator  to  decide  the  question  submitted  to 
him  (A). 

An  attachment  will  lie,  i^  after  the  submission  has  been  PonishsUe 
made  a  rule  of  court,  a  party  serve  the  arbitrator  with  a  sub-  nMut. 
poena    out    of   Chancery,  which  hinders  his  making  his 
award  (c). 

Wilfully  revoking  the  authority  of  the  arbitrator  after  ^f^*******J^ 
the  submission  has  been  made  a  rule  of  court  is  also  a  sabmiwioD. 
ground  for  an  attachment  (d).  As  such  revocation  is  a 
breach  of  the  agreement  to  abide  by  the  award  of  the  arbi- 
trator, an  action  vrill  he  for  the  breach,  whether  the  submis- 
sion be  by  order  of  Nisi  Prius  or  by  any  other  form  of  sub- 
mission, whether  it  be  made  a  rule  of  court  or  not,  and  the 
expenses  incurred  in  the  reference  may  be  recovered  as 
damages  (e). 


II.  Motion  far  costs  under  the  submission,]''^A  more  sum-  Clame  to 
mary  method,  than  that  by  action,  of  obtaining  compensation  ^henawaid 
in  case  of  a  breach  of  the  submission  is  often  provided  by  a  P^J«°*^ 
clause  ^^  that  if  either  party,  by  affected  delay  or  otherwise, 
prevent  the  arbitrator  irom.  making  his  award,  he  shall  pay 
to  the  other  such  costs  as  the  court  shall  think  fit.^    Pre- 
vious to  the  statute  of  3  &  4  W.  IV.  c.  42,  s.  39,  which 
nmkes    the    generality    of    submissions    irrevocable,  this 
(dause  was  especially  useful;  for  revoking  the  arbitrator's 

(b)  Green  v.  Taylor,  Sir  T.  Jones,     452. 

Rep.  Id4.  (e)  Skee  v.  Cozon,  10  B.  &  C. 

(c)  Davila  v.  Almanza,  1  Salk.     483 ;   Chamley  v.   Winstanley,  5 
73.  East,  266.      See  P.  2,  cb.  3,  s.  3, 

(cf)    Milne  v.  Gratrix,  7  East,     d.  1,  as  to  revocation. 
607 ;    King  v.  Joseph,  5  Taunt. 


]02  HOW  MATTERS  MAY  BE  REFERRED. 

Part  I.  authority  was  a  breach  of  it;  and  if  done  without  good 
— ^ — 1—1  cause  the  party  revoking  would  be  visited  with  *the  costs  of 
the  reference.  When  a  cause  was  referred  by  a  judge's 
order,  it  was  held  that  the  order  might  by  common  law  be 
made  a  rule  of  court  even  after  the  submission  had  been  re- 
voked, for  the  purpose  of  applying  for  costs  under  this  pro- 
vision {/). 

The  applicant  for  costs  must  show  to  the  court  that  the 
other  party  by  wilful,  wrongful,  and  unreasonable  delay,  has 
prevented  the  arbitrator  from  making  an  award.  Therefore, 
where  it  appeared,  that  the  party  sought  to  be  charged  with 
costs  had  revoked  the  submission  in  consequence  of  being 
unable  to  procure  the  attendance  of  some  material  witnesses, 
whose  attendance  might  have  been  compelled  in  a  court  of 
law,  the  court  refused  the  application,  considering  that  a  re- 
vocation on  that  ground  could  not  be  considered  an  affected 
delay  within  the  meaning  of  the  order  of  reference  {g). 

As  revocation  is,  prima  facie,  a  breach  of  the  agreement, 
in  order  to  free  himself  from  liability  to  costs,  he  who  re- 
vokes the  arbitrator's  power  must  satisfy  the  court,  that  he 
had  reasonable  ground  for  such  revocation,  and  that  he  acted 
on  that  ground  (A). 

The  court  made  the  plaintiff  pay  the  costs  of  the  reference 
in  the  following  case  : — Both  parties  had  agreed  to  attend 
the  arbitrator  on  a  particular  day,  but  the  plaintiff,  though 
attending,  not  being  prepared  vrith  the  necessary  books  and 
witnesses,  and  the  arbitrator  declining  to  examine  the  plain- 
tiff in  support  of  his  own  case,  the  meeting  was  at  the  plain- 
tiff's request  adjourned.  The  latter  refused  to  agree  to 
another  appointment,  alleging  he  could  not  procure  the 
books,  and  so  the  time  for  making  the  award  expired  with- 
out anything  being  done  (t). 

Without  this  clause  the  court  has  no  jurisdiction  to  com^ 

(/)  Aston  v.  Geom^  SB.  &  A.  (A)     Winteraood    v.     Stoveld^ 

395 ;  Clapham  v.  Hignam,  1  Bini?.  Watson  on  Awards,  3rd  Ed.,p .  43» 

87,  S.  C.  7  Moore,  403 ;  Smith  v.  n.  (2) ;  2Dd  Ed.,  p.  34,  n.  (2). 

Fielder,  3  M.  &  Sc.  853.  (t)  Morgan  v.  Williams,  2  DowL 

{g)  Aston  v.  George,  2  B.  &  A.  123. 
395. 
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pel  a  party  in  default  to  pay  costs,  not  even  where  there  was  P^*  !• 

a  special  proyision  in  the  order  of  reference  that  the  de '- — '-^ 

fendants  should  at  once  during  the  reference  repair  a  ship,  the  ^^^^® 
subject  of  the  action,  and  the  plaintiff  had  revoked  the  sub-  give  costs 
mission  after  the  defendants  had  gone  to  expense  in  repair-  ^^^    ^ 

Where  in  consequence  of  some  suspicious  delay  by  the 
defendant  and  false  excuses  for  non-attendance  at  the  meet- 
ings, the  arbitrator  proceeded  ex  parte,  and  the  award  was 
afterwards  set  aside  on  the  ground  of  the  arbitrator's  pro- 
ceeding ex  parte  too  hastily,  the  court  refused  to  allow  a 
clause,  directing  the  defendant  to  pay  costs  under  the  provi- 
sion against  wilful  delay,  to  be  inserted  in  the  rule  for  set- 
ting aside  the  award,  and  said  such  an  application  must  be 
the  snbject  of  a  separate  motion,  so  as  to  give  the  defendant 
an  opportunity  of  answering  the  statement  made  against 
him(/K 

{k)  Skee  v.  Coxon,  10  B.  &  C.         (/)  Gladwin  v.  Chilcote,  9  Dowl. 
4S3.  550. 


PART   THE   SECOND. 


To  assist  an  arbitrator  in  the  proper  performance  of  his  ?!J2""?L 
fiinctionsy  by  setting  before  him  a  statement  of  the  various  and  con- 
posers  which  he  possesses,  and  of  the  relative  duties  which  ^^^  p^ 
he  has  to  perform,  in  all  ordinary  oases,  from  the  time  that 
he  first  takes  upon  himself  the  office  of  judge  until  the  com- 
pletion of  all  the  submission  requires  of  him  by  the  execu- 
tion of  a  just  and  unimpeachable  award,  is  the  leading  object 
of  this  work,  and  is  attempted  to  be  effected  in  this  part 

The  subject  naturally  commences  with  a  general  consider- 
ation of  the  qualifications  requisite  in  an  arbitrator,  and  of 
the  principles  of  decision,  by  which  he  ought  to  be  guided. 
His  attention  is  then  directed  to  the  importance  of  observing, 
over  what  questions  the  language  of  the  particular  submis- 
sion, by  which  he  is  appointed,  gives  him  jurisdiction.  The 
duration  of  his  authority  in  point  of  time,  how  it  may  be  ex- 
tended, and  in  what  cases  it  may  be  prematurely  cut  short 
by  revocation,  next  demands  his  examination. 

Passing  from  these  more  general  points,  he  will  find,  it  is 
hoped,  in  the  fourth  chapter,  a  full  practical  exposition  of 
his  authority  and  duty  in  conducting  the  reference  at  every 
step,  until  the  case  is  ripe  for  adjudication ;  and  this,  whether 
he  be  acting  alone,  or  jointiy  with  other  arbitrators.  The 
same  chapter  treats  also  of  the  office  and  duty  of  an  umpire. 
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In  the  four  following  chapters  the  arbitrator  will  see  laid 
down  at  considerable  length,  rules  and  principles  for  the 
framing  his  award ;  some  general,  applicable  to  the  valid  forma- 
tion of  eyery  award ;  others  particular,  showing  him,  how  he 
should  award  respecting  a  cause  referred,  or  respecting 
costs;  what  special  directions  he  may  give,  and  what  injunc- 
tions in  certain  cases  he  may  add,  regulating  the  enjojrment 
by  the  parties  of  their  own  property,  or  affecting  the  property 
of  strangers. 

The  part  concludes  with  a  chapter  concerning  the  per* 
sonal  interests  and  liabilities  of  the  arbitrator* 
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CHAPTER  L 


THE  OFFICE  OF  ARBITRATOR 


This  first  chapter  treats  of  the  office  of  arbitrator ;  section  P^*  l^* 
one  shortly  considers  who  are  qualified  to  fill  the  situation  j  ^*  ^  *"  * 


section  two  points  out  the  moral  qualities  requisite  in  the  S^"?"**  ^ 
holder  of  it ;  the  third  section  discusses  the  important  ques-  elispter. 
tion,  by  what  principles  the  arbitrator  ought  to  be  guided  ia 
awarding  on  the  matters  submitted  to  his  decision. 


SECTION  L 

OF  WHO  MAY  BE  AN  ARBITRATOR. 

An  arbitrator  is  a  person  selected  by  the  mutual  consent  Any  penon 
of  the  parties  to  determine  the  matters  in  controversy  be-  wbrtiau^ 
tween  them,  whether  they  be  matters  of  law  or  fieu^t  (a). 
Neither  natural  nor  legal  disabilities  hinder  a  person  firom 
being  an  arbitrator  (b).    It  has  indeed  been  laid  down  as 
law  in  works  to  which  great  respect  is  due,  that  idiots^  luna- 

(a)    Bac.  Ab.  Arb.  D. ;    West     shaD,  4  Dowl.  593. 
Symb.  Part  ii.  Tit.  Compromise,         (b)  Vio.  Ab.  Arb.  A.  2. 
page  1648.  21 ;  Armstrong  v.  Mar-> 
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Part  II.  tics,  infants,  married  women,  persons  attainted  and  excom- 
--  '  '  '  municated,  are  disqualified  for  the  office  (c) ;  but  the  better 
opinion  is,  that  they  may  be  arbitrators ;  for  every  person  is 
at  liberty  to  choose  whom  he  likes  best  for  his  judge,  and  he 
cannot  afterwards  object  to  the  manifest  deficiencies  of 
those,  whom  he  has  himself  selected  (d). 
Penon  in-  The  arbitrator  ought  tt>  be  a  person  who  stands  indifferent 
between  the  parties. 

If  he  has  any  secret  interest  in  the  subject  in  question,  or 
has  any  bad  feeling  towards  either  disputant,  he  is  not  a 
proper  person  to  be  a  judge  between  them  (e).  But  owing 
a  debt  to  one  of  the  parties  is  not  such  an  interest,  as  renders 
a  person  incompetent  for  the  office  (/). 

This  objection  as  to  interest  only  applies  to  the  case  of  a 
concealed  interest  For  if  the  arbitrator  has  an  interest  in 
Known  in-  the  subject  of  reference  well  known  to  the  parties  before 
diaqnalify.  they  sign  the  submission,  as  if  they  refer  to  an  owner  of  lands, 
a  question  respecting  the  mode  and  expense  of  making  a 
drain,  which  will  benefit  the  arbitrator's  own  estate,  the  award  is 
good  notwithstanding  his  interest  (ff).  The  architect  or  sur- 
veyor employed  by  a  gentleman  to  superintend  a  builder  in 
building  his  house  is  often  an  arbitrator  between  his  em- 
ployer and  the  builder  (A),  although  his  remuneration  is  a 
commission  on  the  amount  of  the  building  charges.  Where 
the  parties  had  bound  themselves  in  a  bond  to  the  arbitrator 
to  abide  his  award,  and  it  was  argued  the  submission  was- 
void,  because  the  arbitrator  had  an  interest  in  making  an  un- 
reasonable award  to  obtain  the  penalty,  the  objection  was 
overruled  (t). 

On  a  reference  under  "  The  Lands  Glauses  Consolidation 
Act,  lS^5f^  between  a  party  interested  in  land  taken  by  a 

(c)  Com.  Dig.  Arb.  C;  West.         (/)  Morgan  v.  Morgan,  I  DowL 
Symb.  Part.  2,  Tit.  Compromiae,     611. 

pa^es  164, 165,  88.  23,  26.  (g)  Johnaton  v.  Gheape,  5  Dow. 

(d)  Bac.  Ab.  Arb.  D.;  Huntig     247. 

V.  Railing,  8  Dowl.  879.  (*)  Morgan  v.  Bimie,  9  Bing. 

(e)  Parker  v.  Burroughs,  Colle's     672. 

Pari.  Caa.  257 ;  Earl  v.  Stocker,  2         (t)  Owdy    v.  Gibbons,    Comb. 
Vern.  251.  100. 
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railway  company  and  the  company,  the  latter  appointed  as  JP^w^ll- 

their  arbitrator  the  agent  they  had  employed  to  make  an  oflfer 

as  to  the  price.  After  this  the  party  appointed  his  arbitratoi:.  Interest  aa 
The  two  arbitrators  selected  an  umpire,  whom,  the  party  JSd  iCae- 
swore,  he  had,  since  the  appointment,  discovered  to  be  a  sm*-  hoWer  of  a 
veyor  employed  by  the  G.  W.  Railway  Company,  which  was 
interested  in  the  line  in  question.  Before  the  reference 
began,  the  counsel  for  the  party  protested  against  the  com- 
pany's agent  being  an  arbitrator ;  but  the  reference  went  on 
before  the  arbitrators  and  umpire  together.  The  award  was 
made  by  the  umpire  alone.  V.  C.  Knight  Bruce  refused  the 
party's  application  to  set  the  award  aside,  saying,  that  the 
association  of  the  umpire  in  the  inquiry  before  the  time  for 
his  acting  began  amounted  in  this  case  to  nothing ;  that  though 
the  company's  agent  ought  not  to  have  been  an  arbitrator,  the 
course  taken  showed  that  that  objection  was  waived ;  and 
that  it  would  be  going  too  far  to  set  aside  the  award  merely 
in  respect  of  the  umpire's  interest,  although  it  was  objection- 
able in  point  of  delicacy  to  have  appointed  him,  considering 
that  his  connexion  with  the  G.  W.  Railway  Company,  as 
surveyor  and  shareholder,  was  known.  He  added,  the 
award  was  saved  very  narrowly  indeed  (A). 

It  has  been  said  that  a  party  cannot  be  a  judge  in  his  Party  arbi- 
own  cause,  but  if  his  opponent  consents  to  his  deciding  the  own  cause. 
question  between  them,  the  courts  will  not  allow  an  objection 
afterwards,  though  he  decide  it  in  his  own  favour  (/). 

Sometimes  by  statute  the  class  from  which  arbitrators  are  Arbitnton 
to  be  selected  for  settling  particular  disputes  is  pointed  out.     ^  "^  "  * 

Under  the  5  G.  lY.  c.  96,  for  settling  by  arbitration  dis-  Manu&c- 
putes  between  Masters  and  Workmen,  the  referee,  if  the  dis-  ^^iwm* 
putants  can  agree  on  one,  is  to  be  a  justice  of  the  peace,  if 
not^  there  are  to  be  two  arbitrators,  one  a  master  manufac- 
turer, or  agent  or  foreman  of  a  master  manufacturer,  the 
other  a  workman  in  the  manufacture  respecting  which  the 
dispute  has  arisen  (m). 

(k)  Elliot  V.  South  Devon  Rail-      226;  S.C.  Comb.  218.    SeeHun- 
wav  Company,  12  Jur.  445.  ter  v.  Bennison,  Hard.  43. 

(l)  Matthew  v.  Ollerton^  4  Mod.         (m)  S.  3. 

H  7 
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PaetII.       On  differences  arising  respecting  the   expenses   of  pri- 

'  '  '  '  soners  from  a  borough  kept  in  a  county  gaol,  a  barrister  is 

Barrister,    tp  be  selected  as  the  arbitrator,  as  has   been  previously 

shown  (n). 
^^^     The  barrister  to  certify  the  rules  of  Savings  Banks  and 
B^strar  of  the  Registrar  of  Friendly  Societies  are  respectively  appointed 
Sodeti^.     hy  statute  to  decide  in  many  cases  as  arbitrators  (o). 


SECTION  n. 


OF   THE   MORAL   QUALITIES   REQUISITE   IN    AN   ARBITRATOR. 


Arbitrator 
muat  be  in- 
corrupt. 


Taking 
money  be- 
fore award 
made. 


Purchasing 
claim  in  dis- 
pute. 


It  is  hardly  necessary  to  state,  that  in  conducting  the  re- 
ference the  first  duty  of  the  arbitrator  is  to  be  incorrupt  and 
impartial.  If  there  be  any  ground  for  imputing  corruption, 
fraud,  or  partiality  to  him,  the  award  cannot  stand  {a). 
Though  the  courts  will  rarely  review  the  bona  fide  exercise 
of  the  arbitrator's  authority,  yet  evidence  of  the  merits  will 
always  be  let  in,  so  far  as  it  may  throw  light  upon  his  con- 
duct with  reference  to  the  above  imputations  (b). 

Where  the  arbitrators  took  money  of  one  of  the  parties 
alone  for  their  charges  vrithout  any  bill  delivered,  and  before 
the  making  of  the  award.  Lord  Hardwicke,  C,  thought  this 
a  sufficient  reason  to  set  the  award  aside,  for  if  this  were 
suffered  it  would,  he  said,  be  hard  to  distinguish  what  was 
corruption  (c). 

It  will  not  be  permitted  to  a  person  chosen  as  an  arbi- 
trator to  buy  up  the  unascertained  claims  of  any  of  the  par- 


(fi)  See  P.  1,  ch.  3,  s,  7,  d.  8,  p. 
97,  as  to  the  mode  of  submisaion. 

(o)  See  P.  1,  ch.  3,  s.  7,  d.  8, 
p.  98. 

(a)  Morgan  v.  Mather,  2  Yes. 
15;  Clarke  v.  Stocken,  2  Biug. 
N.  C.  651 ;  Stat.  9  &  10  W.  III.  c. 
15 ;  Bac.  Ab.  Arb.  K. ;  Com.  Dig. 
Arb.  C. ;  Tittenson  v.  Peat,  3  Atk. 
529 ;  Earle  v.  Stocker,  2  Vern.  251 ; 
Burton  v.  Knight,  2  Vern.  514; 


Travers  v.  Ld.  Stoflbrd,  2  Vcs.  Sr. 
19 ;  Emery  v.  Wase,  5  Vee.  846 ; 
Ld.  Lonsdale  v.  Littledale,  2  Ves. 
Jr.  451 ;  Sturt  v.  Moggeridge,  2 
Tide).  Pr.  841,  9th  Ed. 

{b)  Goodman  v.  Sayers,  2  J.  & 
W.  249 ;  Anon.  2  Vern.  100. 

(c)  Shephard  v.  Brand,  Gas. 
temp.  Hardwicke,  53;  S.  C.  2 
Bamardiston,  463 ;  Bac.  Ab.  Arb. 
K. 


MORAL'  REQUISITES. 


Ill 


ties  to  the  reference ;  or  to  purchase  an  interest  in  those  Paat  IL 

rights  upon  which  he  is  to  adjudicate.     Such  a  proceeding  — — 

would  corrupt  the  fountain  and  contaminate  the  award  (d). 

The  arbitrator  must  also  as  much  as  possible  keep  his  ArWfaator 
mind  free  from  all  personal  feelings  respecting  the  case,  for  partial. 
if  an  arbitrator  use  any  expressions  towards  either  party, 
which  discover  a  strong  bias  or  prejudice  in  his  mind,  or 
show  that  he  has  been  actuated  by  any  hostile  feeling,  the 
award  will  be  set  aside,  and  this,  eyen  where  there  is  nothing 
to  impeach  the  conduct  of  the  other  arbitrator,  who  joined  in 
making  the  award  (e). 

Any  private  agreement  between  the  arbitrator  and  a  party  ?"!*** 
respectmg  the  subject  of  reference,  mtended  to  be  considered  agreement 
in  the  award,  is  objectionable,  though  perfectly  bona  fide ; 
as,  for  instance,  if  the  question  be  respecting  the  amount  of 
rent  a  tenant  is  to  pay,  the  arbitrator  should  not  in  making 
his  valuation  take  into  account  an  agreement  with  himself  by 
the  tenant  to  lay  out  a  large  sum  upon  the  premises,  of 
which  agreement  the  landlord  has  no  power  to  enforce  per- 
formance {/). 

Commissioners  appointed  by  statute  to  ascertain  by  their  Imponog 

,  ,  .  .      *.      tennB  on 

award  the  bounds  of  the  respective  mines  in  a  certain  dis-  party. 
tiict,  and  to  fix  the  rent  payable  to  the  crown  by  the  several 
miners  who  work  them,  are  not  justified  in  imposing  on  a 
miner  the  condition,  that  he  shall  pay  up  to  the  crown  arrears 
due  for  past  workings  of  his  mine,  before  they  give  him  the 
benefit  of  the  Act  of  Parliament  by  inserting  his  name  and 
portion  of  mine  in  their  award  (ff). 


(d)  Blennerliasset  v.  Day,  2  Ball 
&  Beatty,  104. 

(e)  Burtoa  v.  Knishty  2  Vem. 
615;    S.   C.    Bac.  Ab.  Arb.  K. 
Farker  v.  Burroughs,  CoUes  Pari. 
Caa.  257 ;  Ward's  case,  cited  2  Atk. 


155,  396 ;  Chicot  v.  Lequesne,  2 
Ves.  8r.  315. 

(/)  Chichester  v.  M'lntire,  1 
Dow.  N.  S.  460. 

(j)  Attorney  Gen.  v.  Jackson,  5 
Hare,  355. 
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OH.   I.  8.   S. 


SECTION  III. 

OF   THE    principles'  BY  WHICH   THE  ARBITRATOR  SHOULD  BE 

GUIDED. 


Chancten 
filled  by 
arbitrator. 


Judge  of 
law  and 
&ct 

Jurj. 

Jad^  of 
Niii  Prins* 

Court  in 
Bank- 
Master  in 
Cbancery. 


Lord  Cban- 
cellor. 

Attorney 
GkneraL 

Dictator. 


In  order  for  an  arbitrator  to  ascertain  what  are  his  powers 
and  duties,  he  must  look  in  each  case  to  the  submission 
which  confers  the  one,  and  imposes  the  other,  and  gather 
therefrom  the  intention  of  the  parties  (a).  For  the  charac- 
ters which  arbitrators  have  to  sustain  vary  materially  accord- 
ing to  the  effect  of  the  respective  submissions. 

An  arbitrator  is  generally  the  final  judge  of  law  and 
fact  (i).  On  the  reference  of  an  action  at  the  trial,  he  usually 
stands  in  the  place  of  the  Jury,  and  his  award  is  looked  upon 
as  their  verdict  (c)  ;  at  times  he  is  clothed  with  many  of  the 
powers  of  a  Judge  at  Nisi  Prius  {d)  ;  occasionally  some  of 
the  functions  of  the  Court  in  Bank  devolve  upon  him  (e). 

With  respect  to  matters  in  Chancery,  sometimes  he  repre- 
sents only  a  Master  of  that  court,  and  his  award  is  open  to 
revision  as  a  master's  report  (/) ;  at  other  times  his  decision 
is  looked  upon  as  that  of  the  Chancellor  himself  {ff) ;  under 
special  circumstances  he  is  vested  with  the  powers  of  the 
Attorney-general  as  to  informations  in  charity  cases  (h). 

He  is  often  also  a  sort  of  dictator  armed  with  powers  be- 
yond those  of  any  court  of  justice  to  control  the  future  con- 


(a)  Samwa]r8  v.  Eldaley,  2  Mod. 
73;  Winter  V.  White,  1  B.  &  B. 
350,  357. 

(b)  Morgan  v.  Mather,  2  Ves.  17 ; 
Dick  V.  Milligan,  2  Ves.  23 ;  Arm- 
strong V.  Marshall,  4  Dowl.  693 ; 
Perriman  v.  Stegeall,  9  Bing.  679 ; 
Angua  V.  Retford,  1 1  M.  &  W.  69 ; 
S.  C.  2  Dowl.  N.  S.  736. 

(c)  Angus  V.  Retford,  1 1  M.  & 
W.  69 ;  S.  C.  2  Dowl.  N.  S.  736 ; 
Lee  V.  Lingard,  1  East,  400 ;  1  Bor- 


rowdale  v.  Bitchener,  3  B.  &  P. 
244;  Bury  v.  Dunn,  1  D.  &  L. 
141. 

(d)  Caila  v.  Elgood,  2  D.  &  R. 
193. 

(«)  Allen  V.  Lowe,  4  Q.  B.  66. 

(/)  Knoxv.  Symmonds,  1  Ves. 
Jr.  369. 

(g)  Pitcher  v.  Rigby,  9  Price,  79- 

(h)  Prior  V.  Hembrow,  S  M.  & 
W.  873. 
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duct  of  paxties,  and  to  regulate  their  enjoyment  of  their   ^^**  ^^' 
property  (i).  ' 

A  Tery  important  question  here  presents  itself  for  solution.  Principles 
According  to  what  principles  is  the  arbitrator  to  act  ?  What  ^noXr 
control  ought  the  rules  of  the  courts  to  have  over  his  deci- 
sion? The  following  proposition  (which,  howeyer,  only 
gives  a  partial  answer)  is  hazarded  as  the  safest  general  rule 
that  can  be  drawn  from  a  consideration  of  the  cases, — that 
an  arbitrator  should  endeavour  to  arrive  at  his  conclusions 
upon  the  same  rules  and  principles  which  would  have  ac- 
tuated the  tribunal  or  tribunals  for  which  he  is  substituted  in 
coming  to  a  decision. 

Thus,  on  a  reference  at  Nisi  Prius,  where  the  arbitrator 
stands  very  much  in  the  place  of  a  jury,  he  should,  it  is  pre- 
sumed, ordinarily  decide  the  cause  upon  the  same  principles 
which  a  judge  at  Nisi  Prius  would  have  laid  down  for  the 
guidance  of  the  jury.  And  yet  in  one  instance,  where  the 
verdict  in  a  cause  had  depended  on  the  result  of  the  award, 
liord  Kenyon,  without  expressing  any  disapprobation,  sug- 
gested that  possibly,  in  arriving  at  his  conclusions  as  to  the 
verdict,  the  arbitrator  had  proceeded  to  cut  the  knot,  rather 
than  unloose  it  according  to  the  strict  rules  of  law,  from  a 
wish  to  do  complete  justice  between  the  parties  (k). 

The  various  statements  of  judges  respecting  the  princi-  Wfaeu  all 
pies  of  decision  by  which  an  arbitrator  should  be  guided,  ^^a"  ^ 
especially  on    a   reference  ^'  of  all  matters  in   difference," 
it  is  not  quite  easy  to  reconcile.     But  disregarding  special 
exceptions,  there  is  abundant  authority  for  laying  down  a 
general  rule  that  an  arbitrator,  like   every  other  judge,  is 
bound  by  the  rules  of  law  (/),  and  that  it  is  beyond  his  au- 
thority to  award  anything  contrary  to  law ;  for  the  ordinary  Power  w> 
presumption  is,  that  the  parties  intend  to   submit  to  himJJ^™^^ 
only  the  legal  consequences  of  their  transactions  and  en- 

(i)  Wood  v.  Griffith,  1  Swanst.  38. 

43 ;  Boodle  v.  Dairies,  3  A.  &  E.  (/)  Aubert  v.  Maze,  2  B.  &  P. 

20O.  375;   Badger,  Id  re,  2  B.  &  A. 

{k)  Habershon  v.  Troby,  3  Esp.  691 . 
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Part  II.   gagements  (m) ;  so  that  when  parties  refer  their  legal  rights 
to  arbitration  the  arbitrator  must  endeavour  to  award  ac- 
cording to  law :  although  a  mere  mistake  in  law,  as  we  shall 
see  hereafter,  is  rarely  fatal  to  the  award  (n). 
Legal  and        The  word  "  legal "  is  here  used  in  an  enlarged  sense,  for 
authority.    (^  arbitrator  on  a  general  reference  should  take  into  his 
consideration  the  rights  of  the  parties  in  equity  as  well  as  at 
common  law(o). 
Reforming       In  a  recent  case,  on  a  reference  between  two  partners,  it 
being  contended  that  the  deed  of  partnership  had  been  erro- 
neously drawn  up,  the  arbitrator  allowed  the  draft  of  the 
deed  to  be  put  in  evidence  to  show  the  mistake,  and  pro- 
nounced the  deed  to  be  wrong,  and  decided  between  the 
parties,  on  the  construction  of  the  deed,  according  to  what 
he  thought  the  deed  intended  to  have  been  ;  on  its  being  ob- 
jected that  he  had  exceeded  his  authority  in  so  doing,  Parke, 
B.,  said,  ^^  All  disputes  respecting  the  interests  of  the  parties 
were  referred  to  the  arbitrator ;  he  consequently  had  power 
to  decide  all  questions  of  law  and  equity ;  therefore,  if  it  was 
a   question   in  dispute  before  him  whether  the  deed  was 
drawn  up  in  mistake,  and  he  thought  it  was,  he  had  power 
to  reform  it  under  his  equitable  authority,  but  if  he  had  been 
called  upon  only  to  decide  upon  the  construction  of  the 
deed,  of  course  he  could  not  have  altered  it"  (p). 
Arbitrator       rpjjg  arbitrator  is  not  fettered  by  the  mere  rules  of  prac- 

not  bound       ^  ^  •'  ^ 

by  rule  of  ticc  which  the  courts  of  law  and  equity  have  adopted  for 
practice.  general  convenience.  Thus,  he  may  allow  interest  in  taking 
an  account  between  the  parties,  when  a  known  rule  of  prac- 
tice would  have  prevented  the  courts  from  allowing  it ;  for 
the  authority  to  adjust  the  account  between  the  parties  car- 
ries with  it  an  implied  authority  to  allow  interest,  unless  ex- 
pressly excluded  by  the  terms  of  the  submission  (q). 
Moral  con-       It  has  been  said  by  judges  of  great  celebrity  that  under  a 

nderationt. 

(m)  Badger,  In  re,  2  B.  &  A.  (o)  Delver  v.  Barnes,  1  Taunt. 

691;  Morgan  v.  Mather,  2  Ves.  Jr.  48;  Craven  v.  Craven,  7  Taunt. 

15  ;  Young  v.  Walter,  9  Ves.  364.  642. 

(n)  Blennerhasset  V.  Day,  2  Ball  (p)  Keene  k  Atkinson,  In  re, 

&  Beatty,  104.    See  P.  2,  ch.  5,  s.  Ezch.,  Au.  16,  1847. 

8,  p.  295,  as  to  a  mistake  in  law.  {q)  Baager,  In  re,  2  B.  &  A.  691* 
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general  reference  of  aU  matters  in  difference  the  arbi-  ^^^'^  I^ 
trator  is  not  confined  ¥dthin  the  rules  of  law  and  equity,  that  — '  *  '  ' 
he  has  greater  latitude  than  the  courts  of  law  in  order  to  do 
complete  justice  between  the  parties,  and  that  he  may  take  all 
moral  questions  into  consideration  in  forming  his  judgment ; 
for  instance,  that  he  may  relieve  against  a  right  which  lies 
hard  upon  one  party,  but  which  having  been  acquired  legally 
and  without  finaud,  cannot  be  resisted  in  a  court  of  jus- 
tice (r). 

In  one  instance  the  Court  of  Queen's  Bench  is  said  to 
have  laid  down  the  following  rule,  ^^  that  when  arbitrators, 
knowing  what  the  law  is,  or  laying  it  entirely  out  of  their 
consideration,  make  what  they  conceive,  under  all  circum- 
stances, to  be  an  equitable  decision,  it  is  no  objection  to  the 
award  that  in  some  particular  point  it  is  manifestly  against 
law  (»). 

But  these  and  similar  general  observations  must  in  gene-  Towet  he- 
ral  at  least,  it  is  humbly  suggested,  be  considered  and  ex*  Landed. 
plained  by  reference  to  the  matters  in  dispute  in  the  parti* 
cular  case,  showing  the  intention  of  the  parties  to  give  the 
arbitrator  power  beyond  law.     Thus  in  the  case  which  gave 
rise  to  the  expression  of  the  above  rule  (/),  the  arbitrators 
to  whom  the  differences  respecting  a  testator's  estate  had 
been  referred,  awarded  that  they  were  of  opinion  that  the 
intention  of  the  testator  was  by  his  will  to  have  disposed  of 
his  property  in  a  particular  manner  which  they  specified, 
and  ¥dth  which  they  directed  the  parties  to  be  satisfied  (u). 
This  distribution  was  clearly  contrary  to  that  which  the  law 
and  legal  construction  of  the  will  would  have  effected.     The 
court,  however,  sustained  the  award,  though  the  arbitrators 
stated  on  affidavit,  that  in  disposing  of  the  residue  not  in- 


(r)  South  Sea  Company  V.  Bum-  {s)  Ainsley  v.  GofT,  B.  R.  1799; 

stead,  2  Cae.  in  Eq.  Ad.  80 ;   Knox  Kyd  on  Awuds,  351. 

V.  Symondfl,  1  Ves.  Jr.  369 ;  Del-  (0   Ainsley  v.    Goff»    Kyd    on 

ver  V.  Barnes*  1  Taunt.  48 ;  Young  Awards,  351. 

V.  Walter,  9  Ves.  364 ;   Hanson  v.  (»)  In  Kyd  on  Awards  the  form 

liversedffe,  2  Vent.    242 ;    West,  of  the  submission  is  given  in  the 

Symb.  rart  II.  title  Compromise,  Apuendiz,  p.  424  ;  andoftheaward 

i.  21.  in  tne  Appendix,  p.  427. 
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Part  II.   dn^jecl  in  the  will  ihey  did  not  conceive  that  they  were 

OH.  1. 8.  3.  ^  ^ 

making  any  distribution  of  it  according  to  any  fixed  rules  of 

law  upon  the  subject,  but  that  they  were  dealing  out  to  the 
several  parties  interested,  what  appeared  to  them  to  be  ac- 
cording to  the  best  of  their  judgment,  under  all  the  circum- 
stances of  the  case,  strict  and  impartial  justice,  agreeably  to 
what  they  believed  to  have  been  the  intention  of  the  testator. 
From  the  terms  of  the  award,  the  statement  of  the  arbitrators, 
and  the  mention  made  in  the  report  that  the  arbitrators  were 
gentlemen  who  were  well  acquainted  with  the  intentions  of 
the  deceased,  it  may  probably  be  inferred  that  the  question 
in  difference  was,  not  what  was  the  legal  effect  of  the  will 
and  the  legal  rights  of  the  parties  to  the  property,  but  what 
was  the  distribution  of  his  estate  which  the  testator  in- 
tended by  his  will  to  have  made.  If  this  view  be  correct,  the 
arbitrators,  by  the  very  nature  of  the  matters  in  difference, 
were  called  upon  by  the  parties  to  decide  irrespectively  of 
their  legal  rights,  and  thus  in  one  sense  authorized  to  award 
against  law,  or  rather  beyond  law  {x), 

A  dictum,  however,  of  Wilde,  G.  J.,  in  a  recent  case,  that 
the  courts  will  not  set  aside  an  award  for  a  mistake  in  law 
of  the  arbitrator,  unless  they  can  on  the  face  of  the  award 
distinctly  see  that  the  arbitrator,  prof  easing  and  intending  to 
decide  in  €u:cordance  with  latVj  has  unintentionally  and 
mistakenly  decided  contrary  to  it,  may  be  quoted  to  assist 
the  argument,  that  if  the  arbitrator  avowedly  threw  the  law 
overboard,  his  decision,  notwithstanding,  might  be  sup- 
ported (y). 

(x)  Delver  v.  Barnes,  1  Taunt.  (y)  Poller  v.  Fenwick>  3  C.  B. 
62,  n.  (a).  705. 
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CHAPTER  IL 


OVER  WHAT  MATTERS  THE  SUBMISSION  GIVES 
THE  ARBITRATOR  JURISDICTION. 


This  chapter  examines  over  what  particular  matters  the  Pi&v  IL 
arbitrator  acquires  a  jurisdiction.   The  first  section  discusses  ^'°' 
the  effect  of  particular  words  and  phrases  used  in  the  sub-  Scope  and 
mission  as  enumeratmg  the  matters  referred.     Section  two  the  Meond 
considers,  how  fax,  when  there  are  more  than  one  person  on  ^^^'V^^ 
each  side,  a  matter,  to  be  accounted  a  matter  in  difference, 
must  be  one,  in  which  all  are  jointly  interested.     Section 
three  points  out  the  limit  as  to  time,  which  divides  the  mat* 
ters  in  difference  existing  previous  to  it,  and  on  which  the 
arbitrator  has  to  award,  from  matters  in  difference  arising 
subsequentljr,  upon  which  he  may  not  adjudicate. 


SECTION  I. 

OP   THE   EFFECT  OF  PARTICULAR  TERMS   TO    REFER  PARTI- 
CULAR MATTERS. 

The  question,  over  what  subject  matters  the  arbitrator  is 
to  exercise  his  powers,  must  be  answered  by  a  reference  to 
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Part  IT. 

OH.  II.  8.1. 

AU  matten 
in  differ- 
ence. 


Demand  in 
auter  droit. 


Demand  ad- 
mitted. 


Within 
former  tub- 
mission. 


Claim  aban- 
doned. 

AUsiiitf» 
conUvTer- 
sies,  and 
demands. 


All  debts, 
trespasses, 
and  inju- 
ries. 

All  de- 
mands due 
and  owing. 


the  particular  words  of  the  submission  enumerating  the  sub- 
ject matters.  The  most  general  and  comprehensive  form  of 
words  is  that  which  refers  to  the  arbitrator's  decision  **  all 
matters  in  difference  between  the  parties.^  The  arbitrator, 
on  such  a  submission,  may  consider  all  questions  affecting 
the  parties^  civil  rights  (a) ;  he  may  adjudicate  on  a  demand 
made  by  one  of  them  in  auter  droit  as  executor  or  adminis- 
trator (b)  ;  or  on  differences  relating  to  things  which  a  party 
has  in  right  of  his  wife  (c) .  Though  a  claim  made  by  one 
side  before  the  arbitrator  is  admitted  by  the  other  to  be  cor- 
rect, it  is  still  a  matter  in  difference  within  the  meaning  of 
such  a  submission,  and  ought  to  be  considered  in  the 
award  (d) ;  but  a  claim  within  scope  of  a  former  reference  in 
which  the  arbitrator  has  directed  mutual  releases  to  be  exe- 
cuted, is  not  a  matter  in  difference  on  a  subsequent  re- 
ference, although  it  was  not  in  fact  considered  or  awarded 
on  by  the  former  arbitrator  (e).  A  claim  made  and  aban- 
doned before  the  arbitrator  is  not  a  matter  in  difference  (/). 

A  reference  of  ^'  all  suits,  controversies,  and  demands,^ 
extends  to  a  liability  for  a  debt  due  from  the  wife  of  one  of 
the  parties  as  executrix  (g).  On  a  submission  ^^  to  end  all 
controversies,"  it  was  held  that  an  indictment  for  a  battery 
was  not  a  controversy  between  the  parties  vrithin  the  mean- 
ing of  the  submission,  since  it  was  a  proceeding  at  the  suit 
of  the  King  (h). 

A  submission  of  "  all  debts,  trespasses,  and  injuries,*'  in- 
cludes all  demands,  all  manner  of  wrongs,  all  matters  of 
equity  and  of  law  (i) ;  of  "  all  debts,"  comprizes  specialties 
and  judgments  (A)  ;  and  of  "  all  demands  due  and  owing," 


(a)  Baker  T.  Townsend,  7  Taunt. 
422. 

(b)  EUetson  v.  Cummins,  2  Stra. 
1144  J  S.  C.  Com.  Dig.  Arb.  D.  4. 

(c)  Bac.  Ab.  Arb.  K  1 ;  B«ny  v. 
Perrv,  3  Bulst.  66. 

(d)  Robson  &  Railston,  In  re,  1 
B.  &  Ad.  723.  See  P.  2,  ch.  6,  a. 
4,  d.  2,  as  to  awarding  on  all  mat- 
ters in  difference. 

(«)  Trimingham  v.  Trimingham, 


4  N.  &  M.  786. 

if)  Bird  V.  Cooper,  4  Dowl.  148. 
See  P.  2,  ch.  5,  s.  4,  d.  2. 

(g)  Lumley  v.  Button,  Cro.  Jac. 
447  ;  1  RoUe  Rep.  268. 

(h)  Horton  v.  Benson,  Freem. 
204. 

(t)  Cable  v.  Rogers,  3  Bulst. 
311. 

(k)  Roberts  v.  Marriett,  2  Saund. 
190 ;  Com.  Dig.  Arb.  D.  4. 
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emihraoes  eYeTjthing  one  party  has  a  right  to  exact  of  the  P^^*  ^l* 
other  at  the  time  of  the  sulnnission,  and  is  not  limited  bj  -^ — -^ 
the  ^  words  due  and  owing"  to  a  debt  or  other  special  de- 
mand which  is  more  strictly  spealcing  a  duty,  but  may  ex- 
tend to  a  right  of  entry  into  land,  or  a  suit  for  partition  (/). 
By  a  sdbmisskm  ^  of  all  actions,"  causes  of  action  are  not 
r^ned  (m).  but  by  a  submission  ^  of  all  actions  and  com-  ^.  a^stions 

^      '  "^  and  com- 

plaints" they  are  (n).     Actions  real  are  included  in  a  refer-  pUunu. 

ence  ^  of  actions  personal  ac  sectis  et  querelis  (o),  but  not 

if  the  word  ac  is  omitted,  for  then  the  word  personal  will 

limit  the  whole  (p). 

A  slight  variation  in  the  collocation  of  the  words  of  a 
submission  wUl  sometimes  make  a  most  important  dLflference 
in  the  powers  of  the  arbitrotor.  Thus,  if  besides  an  action 
pending,  there  are  cross  demands  and  other  differences  of 
▼arions  kinds,  and  it  is  intended  to  empower  the  arbitrator 
to  setde  them  all,  the  submission  is  of^n  expressed  to  be 
^  of  all  matters  in  difference  between  the  parties  in  the 
cause ;"  but  if  it  is  proposed  to  authorise  him  to  dispose  of 
nodiing  but  the  questions  in  the  action,  the  submission  yery 
firequently  purports  to  be  ^'  of  all  matters  in  difference  in 
the  cause  between  the  parties'*  (q).  As  the  distinction  be- 
tween the  two  phrases  is  rather  too  refined  for  the  ordinary 
apptefcension  of  unprofessional  arbitrators,  it  has  been  sug- 
gested that  to  preyent  error,  when  a  general  reference  is  in- 
tended  iite  words  should  be  '^  of  all  matters  in  difference  be- 
tween the  parties ;"  but  when  the  reference  is  to  be  limited 
to  the  action,  '^  of  aU  matters  in  difference  in  the  cause"  (r).  "Cauie  and 

In  the  Scotch  courts  it  is  curious  to  observe  that  by  a  tions**  in 


construction  put  upon  the  words,  a  judicial  refe-  Scotland. 
rence  ^'  ^a  cau^e  and  all  questions/*  is  a  reference  only  of 
all  matters  in  dispute  in  the  cause  («). 

(/)  Knight  V.   BurtOD,  6  Mod.  (p)  Com.  Dig.  Arb.  D.  4 ;  Rolle, 

3S1 ;  Com.  Diff.  Arb.  D.  4.  Ab.  Arb.  D.  6,  p.  246. 

(m)  Com.  Dig.  Arb.  D.  4 ;  Rolle,  {q)  Malcolm  v.  FuUarton,  2  T. 

Ab.  Arb.  c.  1,  p.  246.  R.  645. 

(m)  Com.  1%.  Arb.  D.  4 ;  RoUe,  (r)  Smith  v.  Muller,  3  T.  R.  624. 

Ab.  Arb.  c.  2,  p.  245.  {s)  Baillie  v.  Edinburgh  Oil  Gas 

(o)  Com.  Dig.  Arb.  D.  4 ;  Rolle,  Company,  3  C.  &  F.  639. 
Ab.  Alb.  J>,  7»  p.  246. 
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Part  II.       \  reference  "  of  a  cause/'  and  "  of  all  matters  in  difference 

—  in  a  cause/'  means  exactly  the  same  thing,  and  only  gives 

or'^^ajT'     ^^^  arbitrator  power  to  decide  on  the  questions  raised  by  the 

matterain^  pleadings  which  are  necessary  for  the  determination  of  the 

cause  (/). 

By  the  reference  of  a  cause  at  Nisi  Prius  the  cause,  as  it 
stands,  is  referred,  and  the  arbitrator  is  entitled  to  decide  on 
the  same  claims  and  defences  alone,  which  the  jury  would 
have  done,  had  it  been  decided  by  them  at  the  time  of 
trial  (u).  He  has  no  power  to  settle  any  other  matters  in 
difference  between  the  parties  than  those  in  respect  of  which 
the  plaintiff  can  recover  in  the  cause  (:r). 
Whether         j^  ^oes  not  Seem  clear,  when  a  catise  only  is  referred  at 

iMuesoflaw  ,  , 

referred.  Ntsi  PrtuSy  whether  the  arbitrator  ought  to  decide  the  issues 
of  law  as  well  as  of  fact,  as,  for  instance,  a  demurrer  in  the 
cause  pending  before  the  court,  or  whether  his  functions 
should  be  confined  to  those  of  a  jury  in  determining  the 
questions  of  fact. 

l>emnrrer.  In  one  instance,  where  some  of  the  pleas  had  been  de- 
murred to,  and  the  cause  was  referred  on  the  trial  of  the 
issues  in  fact,  a  verdict  being  taken  subject  to  the  reference, 
and  the  arbitrator  awarded  a  verdict  for  the  defendant,  an 
objection  was  made  to  the  award  that  the  ajbitra4x)r  had 
not  assessed  contingent  damages  on  the  demurrer,  but  it 
never  was  suggested  that  it  fell  witMn  his  duty  to  dispose  of 
the  demurrer  itself,  and  the  demurrer  was  subsequently 
argued  before  the  court  (y). 

Judgment        In  another  case,  however,  of  a  reference  of  a  cause  only 

non  ob-       ^^  j^jgj  Prius,  whcrc  the  arbitrator  found  in  the  defendants 

ttante  vere-  ' 

dicto.  favour  a  plea  going  to  the  whole  cause  of  action,  and  there- 
fore awarded  no  damages  to  the  plaintiff,  the  plea  being  im- 
material, the  court  said  the  arbitrator  ought  to  have  given 
damages  to  the  plaintiff  notwithstanding  the  plea,  and  thus 
held  it  to  be  his  duty  to  have  decided  practically  the  issue 

(/)  WUd  V.  Holt,  9  M.  &  W.  Binff.  696. 

161 ;  Angus  v.  Retford,  11  M.  &  («)  Atkinson  v.  Jones,  1  D.  & 

W.  69 ;  Dresser  v.  Stansfield,  14  L.  225. 

M.  &  W.  822  ;  Hobson  v.  Stewart,  (y)  Cooper  v.  Langdon,  9  M.  & 

4  D.  &  L.  689.  W.  60. 

(ti)  Ashworth  v.   Heathcote,   6 
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in  law  whether  the  plaintiff  was  entitled  to  judgment  non  Pam  n. 
obstante  veredicto  (y).  obsI.b.  . 

But  the  Court  of  Common  Fleas  have  recently  held  that 
the  question  of  the  plaintiff's  right  to  judgment  non  obstante 
veredicto  is  not  a  matter  in  difference  in  the  cause  at  the 
time  of  the  reference  at  Nisi  Prius,  and  therefore  not  deter- 
minable by  the  arbitrator  {z). 

When  matters  beyond  the  cau^e  are  referred  with  the  when  cause 
cause,  even  at  Nisi  Prius,  it  would  seem  an  arbitrator  should  "»d^"»*" 

^   '  '  -ten rater- 

decide  a  demurrer,  for  the  submission  manifestly  contem-  nd. 

plates  his  possessing  more  extended  powers  than  the  jury(a). 
At  any  rate,  when  the  cause  and  all  matters  in  difference 
are  referred,  not  on  the  trials  but  at  some  other  stage,  as  for 
instance  by  a  judge's  order  before  trial,  the  power  and  duty 
of  the  arbitrator  to  determine  a  demurrer  is  quite  settled  {b). 
As  further  illustrating  the  effect  of  a  general  reference  of 
an  matters  in  difference,  the  attention  of  the  reader  is  di- 
rected to  those  portions  of  this  work,  which  consider  the 
effect  when  a  matter  apparently  within  scope  of  the  submis- 
sion is  not  treated  as  a  matter  in  difference  by  the  parties, 
or  brought  before  the  consideration  of  the  arbitrator  (c). 


Under  a  submission  to  arbitration,  which  referred  the  Wool  in 
amount  of  compensation  for  a  loss  by  fire  in  respect  of  ^^^|^|^ 
^  wool  in  the  process  of  woolling,  carding,  scribbling,  and  ^ 
spinning,**  but  which  in  other  parts  spoke  of  *^  raw**  wool, 
the  arbitrator  was  held  to  have  acted  rightly  in  refusing  to 
take  into  his  consideration  as  a  subject  for  which  compensa- 
tion could  be  given,  a  quantity  of  wool  on  the  premises, 
which  had  undergone  a  part  of  the  process  of  manufacture, 
but  was  not  at  the  time  of  the  fire  in  any  of  the  engines  (d). 


{y)  Grenfell  v.  Edgcome,  7  Q. 
B.  661.  See  Steeple  v.  Bonsall,  4 
A.  &  E.  950;  Britt  v.  Pashlev,  16 
L.  J.,  Ex.  233 ;  S.  C.l  Ex.  R.  64. 
See  P.  3,  ch.  6,  s.  5,  d.  2,  p.  363, 
as  to  the  arbitrator's  duty  to  decide 
on  the  plaintiff's  right  to  judgment 
non  obstante  veredicto. 

{m)  Toby  V.  Lovibond,  17  U  J. 
G.  P.  201  ;  S.  C.  12  Jur.436. 


(a)  Allen  v*  Lowe,  4  Q.  B.  66 ; 
Wvnnev.  Wynne,  4  M.  &  G.  263. 

{h)  Mathew  v.  Davis,  1  DowL 
N.  S.  679;  Doe  d.  Sunpson  v. 
Emmerson,  Law  Times,    6  June, 

1847. 

(c)  See  P.  2,  ch.  5,  s.  4,  d.  1,  p. 
251;  P.  3,  ch.  1,  d.  3,  p.  467. 

(iQ  Hurst,  In  re,  1  H.  &  W. 
276. 
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0H*?^\     ^^  a^nlraiission  retspecting  monies  laid  out  by  Ae  plain- 
_.^__  tiff  for  a  woman  at  her  request  before  her  marriage,  an 
Money  laid  award  directing  the  defendant,  her  husband,  to  pay  a  certain 
qneat^        ^^**^  ^^^  monies  laid  out  by  Ihe  plaintiff  for  his  wife  before 
her  marriage,  was  held  bad  as  not  being  limited  to  what  was 
laid  out  at  her  reqvest  {e), 
Efiect  of         Where  the  submission  recited  that  the  plaintiffs  claimed  a 
certain  specified  balance,  and  then  referred  all  disputes  and 
differences  between  the  parties  to  an  arbitrator,  who  was  "  to 
determine  the  account  between  the  said  parties,'*  the  court 
held  that  the  arbitrator's  authority  was  general,  extending  to 
all  matters  in  dispute,  and  was  not  limited  to  the  matters 
included  in  the  recited  balance,  and  that  the  recital  merely 
indicated  the  motive  of  the  submission,  but  did  not  limit  his 
power  (/). 
Bc«pecting       But  where  the  submission,  after  reciting  that  a  certain 
count.        amount  of  profits  had  been  made  on  a  farm  by  trustees,  re- 
ferred to  an  arbitrator,  among  other  things,  the  trustees'  ac- 
counts of  the  profits  of  the  farm  and  farming  business  car- 
ried on  by  them,  so  far,  and  so  far  only,  as  the  said  profits 
and  produce   had  not  been  already  ascertained ;  the  arbi- 
trator was  held  by  the  Master  of  the  Rolls  to  have  no  power 
to  open  the  settled  account  as  to  the  profits  of  the  farm,  and 
disallow  a  portion  of  it(^). 
^^*  Tn^      ^  submission  between  two  partners,  after  reciting  that  dis- 
putes had  arisen  between  them,  and  that  a  bill  had  been  filed 
in  Chancery  for  a  dissolution  of  the  partnership,  stated,  that 
in  order  to  put  an  end  to  the  suit  they  agreed  to  refer  all 
matters  in  dispute  arising  out  of  the  partnership  accounts  or 
otherwise,  to  certain  arbitrators,  who  were  also  empowered 
to  decide  on  the  proportions  each  should  pay  of  the  costs  of 
the  reference  and  the  costs  of  the  bill  in  Chancery.     The 
court  held  that  the  arbitrators  were  not  bound  to  award  in 
respect  of  the  Chancery  suit,  or  to  take  any  notice  of  it  ex- 
cept to  apportion  the  costs  of  it  (A). 

(c)   Waters  v.  Bridge^  Cro.  Jac.  (g)    Skipworth  v.  Skipworth,  9 

639.  Beav.  135. 

(/)  Charleton  v.  Spencer,  3  Q.  (h)  Marsh,  In  re,  16  L.  J.,  Q.  B. 

B.  693.  330. 


JOINT  AND  SEVERAL  DISPUTES.  IM 


SECTION  11. 

OF  THE   SUBJECT  MATTER,   WHETHER   JOINT   OR   SEVERAL. 

If  A.  and  B.  submit  ^*  all  suits  and  actions  depending  be-  Pabt  II. 
tween  them  two,**  the  arbitrator  has  no  power  to  make  an  ^^•"•^2- 


award  respecting  an  action  between  B.  and  his  wife  on  one  All  suits 

"  between 

side  as  plaintiffs  or  defendants,  and  A.  on  the  other  (a) ;  them  two." 
nor,  on  a  general  reference  between  the  plaintiff  and  de- 
fendant, can  he  make  the  defendant  pay  to  the  plaintiff  a 
compensation  for  the  taking  of  property,  in  which  the  plain- 
tiff and  others  are  jointlj  interested  (b). 

But  a  submission  by  A.  and  B.  of  the  one  part,  and  C.  of  ^'g*^^' 
the  other,  ^'  of  all  matters  in  difference  between  them,^  it  is  the  one  part 
ofben  said,  authorizes  the  arbitrator  to  decide  on  all  matters  ^^  ^^^^ 
that  either  of  the  two  has  against  the  third  jointly  or  seve-  whether 
rally,  such  as   an   action  by  A.   alone  against  C,  on  theJ^®'**" 
ground  that  the  words  are  to  be  taken  distributively  (c). 

In  some  cases,  however,  a  different  construction  has  been 
adopted  {d).  And  in  a  more  modem  instance,  where  the 
arbitrator  refused  to  receive  evidence  respecting  separate  in- 
juries alleged  to  have  been  sustained  by  each  of  two  de- 
fendants, Gibbs,  C.  J.  supported  the  award,  and  held  the 
arbitrator  justified  in  refusing  to  consider  any  but  a  damage 
sustained  by  both  jointly  (e). 

On  a  recent  occasion  of  a  reference  by  order  of  Nisi  Prius 
of  a  cause  and  all  matters  in  difference  between  a  single 
plaintiff  and  three  defendants,  the  question  was  raised  as  to 

SO  Brocas  ▼.  Savage,  RoUe  Ab.  Rep.  647 ;  Carter  v.  Carter^  i  Vera. 

•  D.  4 ;    Com.  Di|7.  Arb,  D.  4 ;  259 ;    Thomlinson    v.     Arriskin, 

Morse  t.  Siiry,  8  Mod.  213.  Com.  Bep.  328 ;  Bac.  Ab.  Arb,  £. ; 

(b)  Fisher  ▼.  Rmbley,  11   East,  Com.  Di^.  Arb.  D.  4. 

188.  (d)    Bean  v.  Newbury,  1  Lev. 

c)  Arnold  ▼.  Pole«  RoUe,  Ab.  139* 

Arb.  D.  5 ;  Libtrat  v.  Field,  1  Keb.  (e)  Garland  ▼.  Noble,  1  Moore, 

385;    Athelston  v.    Moon,  Com.  187. 
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0H^*7  »^2  ^'^^^^^^^  ^  separate  action  of  replevin  by  the  same  plaintiff 

against  one  only  of  the  three  defendants  was  a  matter  in 

diiTerence  within  the  submission :  PoUock,  C.  B.,  expressed 
an  opinion  that  it  was  not,  and  sought  to  draw  a  distinction 
between  a  reference  by  private  agreement,  and  a  reference 
by  order  of  Nisi  Prius,  adding,  that  in  the  latter  class  of  sub- 
missions, whenever  it  is  intended  that  the  arbitrator  shall 
adjudicate  on  a  matter  not  affecting  all  the  parties,  the  words 
^^  all  matters  in  difference  between  the  parties/*  are  always 
followed  by  the  words,  "  or  any  or  either  of  them."  Parke, 
B.,  however,  denied  the  distinction  between  a  submission  by 
act  of  court  and  by  agreement  of  the  parties,  and  both  he 
and  Alderson,  B.,  were  inclined  to  think  that  the  action  of 
replevin  was  a  matter  in  difference,  on  which  the  arbitrator 
should  have  adjudicated  in  the  award  then  under  considera- 
tion ;  and  this,  although  the  latter  action  had  been  referred  to 
the  same  arbitrator  at  the  same  time  with  the  former  action, 
but  by  a  separate  order  of  reference,  and  he  had  already 
made  a  separate  award  respecting  it.  There  was,  however, 
no  decision  on  the  point,  for  all  the  court  agreed  in  holding 
the  award  in  question  good,  on  the  ground  that  the  parties 
had  waived  the  objection,  if  any,  as  their  conduct  showed 
that  they  meant  the  action  of  replevin  to  be  disposed  of  by 
the  other  award  {/). 
Advene  j^  j^^jg  been  decided  in  Chancery  that  on  a  reference  of  all 

nghts  of  ^        ^  •'  ^ 

defendants  matters  in  difference  between  the  parties  to  a  chancery  smt 
m  equity.  ^^  enforce  a  claim  against  the  real  and  personal  estate  of  a 
testator,  where  the  executor  and  parties  interested  in  the 
real  estate  are  defendants,  the  arbitrators  should  not  only 
adjudicate  between  the  plaintiffs  on  one  side  and  defendants 
on  the  other,  but  decide  respecting  the  claims  of  the  co-defen- 
dants as  against  each  other,  and  adjust  the  individual  rights  of 
each  (^). 

If  the  submission  between  A.  and  B.  on  the  one  part,  and 


(/)  Reesv.  Waters,  16M.&  W.        (g)  Turner  v.  Turner,  a  Russ. 
263.  494. 
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C.  and  D.  on  the  other^  be  ^^  of  all  matters  in  difference  be-  ^^i^*  n. 
tween  them,  or  any  of  them^  it  is  clear  the  arbitrator  --1— I—l— ' 
may  consider  a  claim  by  A.  and  B.  against  C.  only  {h).  between  the 

The  following  case  would  seem  to  show  that  the  arbitrator  ^^  **  ^ 
might  award  on  a  separate  matter  between  A.  and  B.  them." 

Six  partners  by  two  bonds  submitted  to  arbitration  all 
matters  relating  to  their  trade.  By  the  one  bond,  three  of 
them  became  jointly  and  severally  bound  to  the  other  three  ^ 
to  obey  the  award  as  to  all  matters  between  the  partners  or 
ony  of  them ;  by  the  second  bond,  the  latter  three  became 
bound  to  the  former  three  in  like  manner.  The  comt,  with 
the  exception  of  Richardson,  J.,  held  that  the  arbitrator  was 
authorised  to  award  on  a  matter  in  dispute  between  two 
co-obligors  only,  on  the  ground  that  the  reference  was  of  all 
matters  between  them  or  any  of  them.  That  learned  judge, 
however,  expressing  his  opinion  that  the  arbitrator  could  not 
decide  on  a  question  between  two  parties  to  the  same  bond, 
made  use  of  the  following  words :  ^^  The  authority  which 
seems  to  me  to  come  nearest  to  the  present  case  is  in 
Brooke's  Abridgment,  tit.  Arbitrament,  pi.  4.  There,  after 
citing  the  Year  Book,  2  R.  iii.  18,  (where  it  was  held  by 
three  justices  in  the  Exchequer  Chamber,  that  if  J.  N.  and 
three  others  put  in  award  of  W.  P.,  all  actions  and  demands 
between  them,  the  arbitrator  has  authority  to  decide  all  joint 
matters  between  them,  and  all  several  matters  also,)  he  adds, 
^  Yet  it  seems  clear  that  the  arbitrator  has  not  authority  to 
determine  or  arbitrate  matters  between  the  three,  for  they 
are  one  party  against  the  fourth,  but  he  may  determine  be- 
tween any  one  of  the  three  and  the  fourth.'  This  distinc- 
tion appears  to  me  founded  in  reason  and  principle**  (i). 

(4)  Joyce  v.  Haines,  Hard.  399.    (i)  Winter  v.  White.  1   B.  B.  35o. 
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SECTION  III. 

UP   TO  M'HAT    DATE    MATTERS   IN   DIFFERENCE   MAY  ARISE. 

Part  II.      '*  ^^  *^  important  question  for  an  arbitrator  to  consider, 
OH.  II.  8.  s#  what  is  the  limit  as  to  time,  within  which  a  matter  in  diflTer- 

ence  arising  is  properly  within  his  jurisdiction. 
No  claim  in  When  the  matters  in  difference  in  a  cause  only  are  re- 
2jJ^^^^  ferred,  as  the  arbitrator  can  decide  upon  nothing  but  what 
writ.  the  plaintiff  could  recover  in  the  action,  it  follows  that  he  is 
not  justified  in  receiving  evidence  of  a  claim  arising  after 
the  date  of  the  writ  (a). 
By  special  But  Special  provisions  in  the  submission  often  cany  down 
ckim'aftCT  ^^^  jurisdiction  to  matters  subsequent  to  the  commencement 
^*-  of  the  action.     Sometimes  the   power  is   expressly  given ; 

sometimes  indeed  it  is  rather  to  be  inferred  from  the  terms 
of  the  submission. 
Matters  re-      In  an  action  of  replevin  for  a  distress,  taken  by  virtue  of  a 
annmty  in  rent-charge  or  annuity  charged  on  land,  a  reference  "  of  the 
the  cause,    cause,  and  all  matters  relating  to  the  annuity  in  question  in 
the  cause,"  was  held  to  include  more  than  the  cause  itself, 
and  to  justify  the  arbitrator  in  directing  payment  of  the 
arrears  of  the  annuity  accruing  in  the  interval  between  the 
commencement  of  the  action  and  the  date  of  the  order  of 
reference  (i). 
Indictment       On  the  reference  of  an  indictment  for  a  conspiracy,  the 
compensa-    arbitrator  was  to  be  at  liberty  to  receive  evidence  touching 
tation.        ajjy  compensation  to  be  awarded  to  the  prosecutor.  Evidence 
of  loss  accruing  to  the  prosecutor  between  the  time  of  filing 
the  indictment  and  the  trial  (a  period  of  nine  months)  was 
offered,  but  rejected  by  the  arbitrator.     The  award  stated 
that  the  arbitrator  had  not  taken  into  account  any  compen- 
sation for  damages  accruing  between  the  filing  the  indict- 

(a)  Atkinson  v.  Jones,  1  D.  &  L.         (b)  Wynne  v.  Wynne,  4  M.  & 
225 ;    Ashworth    v.   Heathcote,  6     G.  253. 
Bing.  596. 
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ment  and  die  trial.   On  a  motion  to  set  aside  the  awarcL  or  to   P^^*  ^^ 

refer  it  back,  Lord  Denmaiiy  C  J.  said  the  arbitratiHr  was  wrong, U 

if  he  diought  himself  precltided  £rom  inquiry  into  a  loss 
arising  from  the  old  conspiracy,  though  after  the  filing  the 
indictment,  but  right,  if  he  merely  excluded  eyidence  of 
damage  from  a  new  conspiracy,  and  as  the  award  was  ambi- 
ipious,  he  directed  an  inquiry  to  be  made  of  the  arbitrator,  as 
to  the  principle  on  which  he  had  acted  in  rejecting  the 
evidence  (c), 

A  Teferenee  of  all  matters  in  difErarence  gives  an  arbitrator  ^\j^^^^ 

^  .in  di&rence 

power  over  all  matters  down  to  iJhe  period  of  the  submission,  meuia  to 
but  does  not^  except  under  very  special  circumstances,  enable  ^^^  ^^ 
him  to  award  on  fiiture  and  contingent  claims,  or  to  give  ence. 
<lamages  in  respect  of  money  demands  bec(»ning  due  after 
the  date  of  the  submission,  though  pursuant  to  an  agreement 
made  previous  to  it,  or  indeed  respecting  any  subjects  of 
dispute  arising  after  the  reference  (4). 

If  the  submission  be  of  all  differences  and  ^  of  anything  in 
any  wise  relating  thereto^''  these  latter  words  do  not  extend 
the  power  of  the  arbitrators  to  matters  which,  though  relat- 
ing to  the  existing  differences,  arise  after  the  date  of  the 
submission ;  nor  do  they  authorize  the  calculation  and  award- 
ing of  interest  subsequent  to  that  date  (e). 

Where  arbitration  bonds,  dated  the  9th  of  December,  were  B»-execnt- 
on  the  4ih  of  January,  before  the  proceedings  had  com-  non. 
menced,  altered  by  the  parties  substituting  a  later  day  as 
the  limit  for  making  the  award,  and  were  then  re-executed 
and  re-delivered,  the  arbitrator  was  held  to  have  cognizance 
of  claims  arising  after  the  9th  of  December,  and  up  to  the 
4th  of  January,  since  the  execution  of  the  bonds  not  only 
extended  the  time,  but  amounted  to  a  new  submission  on  the 
4th  of  January  (/) . 

(c)  R.  V.  Brewer,  Q.  B.,  June  Ad.  295 ;  Harding  v.  Forsbaw,  1 

11,  1S45.  M.  &  W.  415. 

id)  Brown  v.    Croydon    Canal  (e)  Morphett  In  re,  2  D.  &  L. 

Company  In  re,  9  A.  &  E.  522 :  967. 

Cocklram  V.  Newton,  2  M.  &  G.  (/)  Watkins  v.  Phillpotts,  M*Lel. 

S99 ;  Manser  v.  Heaver,  3  B.  &  &  Y.  393. 
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Paei  II.       It  is  said  if  the  submission  be  respecting  ewes  with  lamb, 
— — —^  and  the  ewes,  after  the  submission,  but  before  the  award, 
j„ji^  ^     have  lambs,  that  the  arbitrator  has  no  power  to  nuike  any 
award  touching  the  lambs  ( g). 

Parties  may      The  parties  however  may,  if  they  please,  give  the  arbi- 

fiiture         trator  power  to    determine   on   contingent    claims,   or  on 

^"^        matters  in  dispute  or  demands  arising  after  the  date  of  the 

submission  (A),  and  such  a  course  is  ofben  pursued. 

Leaving  to  the  arbitrator  to  decide  as  to  the  costs  of  the 
reference  and  award,  all  of  which  necessarily  accrue  after 
the  date  of  the  submission,  is  a  feuniliar  instance  (t). 
?**°3i'*°*       A  reference  "  of  aU  matters  in  difference,  including  the 
after  re-      claim  of  the  defendant  in  her  set  off  in  the  action,''  was  con- 
^^^'       strued  to  authorize  the  arbitrator  to  award  to  the  defendant 
a  siun  which  was  not  pleadable  as  a  set-off  strictly,  since  by 
agreement  it  was    not  due  when  the   action   commenced, 
nor  till  after  the  date  of  the  reference  (k). 
Periodical        When  an  arbitrator  was  appointed  so  that  he  made  his 
aamages.     award  as  to  existing  damages  before  a  certain  day,  and  as  to 
damages  which    should   be   thereafter  sustained  from  the 
working  of  a  certain  mine,  at  the  expiration  of  every  two 
months  from  the  day  specified,  the  arbitrator  was  held  em- 
powered to  make,  at  the  end  of  each  two  months,  a  periodical 
assessment  of  the  damages  accruing  dming  the  respective 
intervals,  but  not,  after  delaying  till  a  third  month,  to  include 
in  one  award  a  compensation  for  damages  incurred  subse- 
quent to  the  second  month,  as  well  as  for  damages  occurring 
during  the  two  months  (/). 
Money  not      From  what  has  been  said  already,  it  must  be  evident  that 

dae  at  date        ,  "^ ' 

of  award,    claims  not  due  at  the  date  of  the  award  cannot,  under  ordi- 
nary circumstances,  be  properly  adjudicated  on.     An  award 

(p)  West's    Symbol.     Part    II.  B.  &  Ad.  403 ;  Carpenter  v.  Joynes, 

Tit.  Compromise,  s  33.  14  Pract.  Reg.  45. 

(h)  Brown    ▼.    Croydon    Canal  (k)  Fetch  v.  Fountain,  5  Bing. 

Company  In  re,  9  A.  &  E.   522  ;  N.  C.  442  ;  S.  C.  7  Dowl.  426. 

Morphett,  In  re,  2  D.  &  L.  967.  (/)  Stephens  v.  Lowe,  9  Bing.  32, 

(«)  Learning  v.  Fearnlcy  In  re,  5 
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of  payment  of  rent  admitted  by  the  award  not  yet  due  at  the  P^^'  ^l- 

Oh  II  b  S 

date  of  the  award  is  void,  as  the  rent  may  become  extinct  — '■ — i-^' 
either  by  surrender  or  eviction  before  it  is  due  (m). 

(m)  Bamardiston  ▼.  Fowler,  10  Mod.  204. 
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CHAPTER  IIL 


THE  DURATION  OF  THE  AEBITBATOR'S 

AUTHORITY. 


PabtIL       We  now  proceed  to  consider  the   duration  in  point  of 

^•™'''  •  time  of  the  arbitrator's  authority,  when  it  commences,  and 

Contents  of  ^hen  it  terminates.     Section  one  treats  of  its  commence- 

chapter.      ment,  and  of  its  termination  either  by  the  making  of  the 

award,  or  by  the  expiration  of  the  period  (if  any)  limited  by 

the  submission  for  that  purpose.     In  section  two  is  shown 

how  the  time  in  respective  instances  may  be  enlarged  by  the 

arbitrator,  the  court,  or  the  parties.     Section  three  declares 

how  the  arbitrator's  authority  may  permanently  be  put  an 

end  to,  through  a  revocation  of  the  submission,  by  the  will 

of  a  party,  or  by  the  operation  of  law. 


SECTION  I. 

OF  THE   DURATION   OF  THE   ARBITRATOR'S   AUTHORITY   WHEN 

NOT   ENLARGED   OR   REVOKED. 

Commence-      I.   When  the  submission  prescribes  no  time  within  which 
SSttatc^B  '*^  f^ttard  is  to  be  fnade.] — The  authority  of  the  arbitrator 

authority. 
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commences  from  the  time  of  the  agreement  to  refer  being  P^'  ^^' 

entered  into,  and  he  may  maJce  his  award  on  the  same  day  LL-1 

on  which  the  submission  is  executed  (a).  But  when  there 
are  several  parties  to  a  deed  of  submission,  and  the  con- 
sideration to  each  to  execute  it  is  the  accession  of  all  the 
parties  to  the  reference,  the  authority  of  the  arbitrator  does 
not  commence  until  all  have  executed  it;  and  even  though 
the  submission  be  several  as  well  as  joint,  he  has  no  power 
to  decide  on  a  separate  matter  in  difference  between  two  of 
those  who  have  signed  it,  when  there  are  others  who  have 
not  executed  it  (ft). 

The  authon^  of  the  arbitrator  may  hi  said  to  extend  to  Natural  da- 
its  natmal  duration  when  it  io  terminated  only  by  the  expi-  »'^°- 
ration  of  the  period,  if  any,  originally  prescribed  for  it  in 
the  submission,  or  by  the  making  of  the  award  within  that 
lime.  The  other  methods  of  terminating  the  power  of  the 
arbitrator,  may  more  properly  be  considered  as  revocations 
of  the  submission,  and  are  so  treated. 

If  the  submission  limits  no  time  within  which  the  arbi-  Duration  for 
Ijator  is  to  make  his  a^ard,  his  authority  to  make  it  will  ^^^^IS!^^ 
continue  for  his  life,  unless  it  be  revoked.     There  is  no  non. 
necessity  to  resort  to  any  implication  that  the  award  is  to  be 
made  within  a  reasonable  time,  for  it  is  open  to  the  parties 
to  request  the    arbitrator   to  proceed  within  a  reasonable 
time ;  and  i^  after  such  request,  the  arbitrator  neglect  and 
refuse,  such  negleet  on  his  part  will  be  a  good  ground  for 
revoking  his  authority  (c).    In  an  old  case  it  was  held,  that 
if  the  submission  was  to  the  arbitrator  ^^  when  his  occasions 
would  permit,'^   convenient  time  must  be  given   him  after 
request,  and  if  no  award  were  then  made,  the  parties  might 
revoke  his  authority  (d). 

The  termination  of  the  arbitrator's  power  by  revocation  is 
considered  in  a  subsequent  section  of  this  chapter. 

Though  on  the  reference  of   a  cause  at  Nisi  Prius  an  Beference 

at  Nisi 
Prins  no 

(a)  AnoD.  Latcb.  U.  Curtie  v.  Potts,  3  M.  &  S.  U& ;  limit. 

(b)  Antram  v.  Chace,  15  East.     Macdougall  v.  RobertsoD,  2  Y.  & 
208.  J.  11  ;  See  note,  p.  19- 

(c)  Salter  v.  Yeates,  5  Dowl.,  291 ;         (d)  Newgate  v.  Degelder,  2  Keb. 
See  report  of  S.  G.  2  M.  &  W.  67  ;     10,  20, 24 ;  S.  C.  Bac.  Ab.  Arb.  D. 

K  2 
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cH^  ^\  arbitrator  is  in  many  respects  looked  upon  as  substituted  for 

the  jury,  he  is  not  limited  in  making  his  award  to  the  period 

before  the  jury  process  is  returnable  (e)  ;  if  instead  of  haying 
to  award,  he  has  only  to  certify  for  whom  and  for  what 
amount  of  damages  the  verdict  is  to  be  entered,  he  is  equally 
unfettered  as  to  time,  and  his  certificate  will  be  Talid,  though 
made  when  the  assizes  are  over,  though  the  return  day  of  the 
jury  process  has  passed,  and  though  no  order  of  Nisi  Prius 
has  in  feiot  been  drawn  up  {/). 
Limit  on  By  the  Scotch  law  it  is  said  if  a  blank  be  left  in  the  sub- 
^^^  mission  for  the  day  within  which  the  award  is  to  be  made, 
the  arbitrator's  power  is  limited  to  a  year  from  the  date  of 
the  last  subscription  of  any  of  the  parties  to  the  refer- 
ence (ff). 

But  a  submission  of  this  description  would  probably  by 
the  law  of  England  be  construed  to  be  a  general  authority 
to  make  the  award  as  if  no  time  had  been  mentioned,  and 
not  be  vitiated  by  the  omission  to  fill  up  the  blanks  (h). 
Arbitntor  When  the  submission  limits  no  time  for  making  the  award, 
^^  ^  '  the  arbitrator,  in  the  absence  of  an  express  power  to  do  so, 
cannot  himself  fix  a  limit  for  making  the  award,  so  as  to 
render  an  award  made  after  that  time  invalid  (t). 


Awaid  II.   When  the  submission  prescribes  a  limited  time /or 

^^L^e   ^^king  the  award.]— When  the  submission  fixes  a  limit, 
timelimited.  the  award  must  be  made  within  it,  unless  ftirther  time  be 

subsequently  given.     How  that  ftirther  time  is  to  be  obtained 

is  treated  of  in  the  next  section. 
"  WitMn*       If  matters  are  referred  to  an  arbitrator  on  the  29th  of 
kutday.  ^  June,  and  he  is  to  make  his   award  within  five   calendar 

months  after  the  matter  is  referred  to  him,  the  29th  of  June 

is  excluded  in  the  computation  of  time,  and  an  award  made 

(e)  Salter  v.  Yeatfs,  5  Dowl.  291 ;  25  Nov.  1800,  cited  in  Johnson  v. 

S.  C.  2  M.  &  W.  67.  Cheape,  5  Dow.  256. 

(/)  Salter  v.  Yeatee,  5  Dowl.  (A)  See  Macdoogall  v.  Robertson, 

291 ;  S.  C.  2  M.  &  W.  67;  Tomes  2  Y.  &  J.  note,  p.  19- 

v.  Hawkes,  10  A.  &  E.  32.  (t)  Morphett  In  re,  2  D.  &  L. 

(ff)  Tayk)r  v.  Grieve,  Fac.  CoU.  967. 
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on  the  29th  of  November  is  good  as  being  made  within  the  ^J^^}\ 

limited  period  (i).     If  he  has  "  until  *'  a  day  named  to  make — 

his  award,  the  word  "  mitil"  may  be  construed  either  in-  certain  day. 
elusive  or  exclusive ;  and  as  the  construction  should  be  put 
upon  it,  ut  res  nutgU  valeat  quam  pereaty  the  arbitrator  will 
have  the  whole  of  the  day  named  included,  and  may  make 
his  award  at  any  time  during  that  day  (/).  When  the  award  is 
to  be  made  ready  to  be  delivered  to  the  parties  before  a  cer- 
tain day,  executing  it  between  the  hours  of  eight  and  nine  of 
the  evening  previous,  is  within  due  time  (m). 

On  a  limitation  of  the  time  simply  in  months,  without  ^^^'"^^■^ 
Stating  whether  they  are  to  be  calendar  or  lunar  mouths,  and  calendar. 
without  anything  in  the  context  to  show  that  the  parties 
meant  calendar  months,  the  duration  of  the  authority  of  the 
arbitrator  is  to  be  computed  by  lunar  months  (n). 

An  arbitrator  who  is  appointed  to  make  a  periodical  Periodical 
assessment  of  damages,  occasioned  by  the  continued  working 
of  a  mine,  at  the  expiration  of  every  two  months  from  a 
particular  day,  must  make  his  assessment  within  a  reasonable 
time  after  the  two  months  have  expired ;  for  the  limitation  of 
the  periods  is  imperative,  and  not  merely  directory  (o). 

In  cases  of  references  under  the  provisions  of  the  Lands  Limit  under 
Clauses  Consolidation    Act,    1845,   when    two  arbitrators  q^^^ 
have  been  appointed,  and  neither  of  them  refuse  or  neg-^«*- 
lect  to  act,  the  award  must  be  made  (unless  they  enlarge  Two  arbi- 
the  time)  "  within  twenty-one  days  after  the  day  on  which  the  ?**®"  "^ 
last  of  such  arbitrators  shall  have  been  appointed**  (p). 

In  other  ccLses  under  the  Act  the  limit  does  not  seem  so  One  of  two 
clearly  defined.     When  two  arbitrators  are  appointed,  but**^  **' 
one  refrises,  or  for  seven  days  neglects  to  act,  the  other  may 
proceed  ex  parte  according  to  section  30.     His  award  must, 

{h)  Higham  v.  Jessop  In  re^  9  (n)  Swinford,  In  re,  6  M.  &  S« 

Dowl.  203.  226. 

(0  Kerr  v.  Jeston,  1  Dowl.  N.  (o)  Stephens  v«  Lowe,  9  Bing. 

S.  538 ;  Knox  v.  Simmonde,  3  Bro.  32. 

Ch.    Cases,  358;   See    Dakins  v.  (p)  8&9Vic.  c.  18,8,  31;  See 

Wa^er,  3  Dowl.  535 ;  R.  v.  Ste-  Appendix  of  Statutes ;  Skerratt  v. 

vens,  5  East.  244.  North  Staffordshire  Railway  Corn- 
Cm)  Withers  v.  Drew,  Cro.  Eliz.  pany,  17  L.  J.,  Ch.  161. 

676. 
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Part  II.  it  is  apprehended,  be  made  within  three  calendar  months  by 
^°'"  '  *  the  provisions  of  s.  23,  but  it  is  not  quite  obvious  what  date 
is  to  be  fixed  as  the  commencement  of  the  three  months, 
whether  the  date  of  his  own  appointment,  or  the  date  of  the 
appointment  of  the  last  of  the  two  arbitrators,  or,  as  it  may 
reasonably  be  construed,  the  date  of  the  commencement  of 
his  power  to  proceed  ex  parte,  which  is  practically  the  date 
of  a  firesh  appointment  as  single  arbitrator. 
Single  a^  ^^  ^^  parties  concur  in  the  appointment  of  a  single  arbi- 
bitrator.  trator,  there  is  nothing  in  the  Act  to  limit  his  authority,  un- 
less section  23,  which  says  that  ^^  if  when  a  matter  is  referred 
to  arbitration,  the  arbitrators,  or  their  umpire,  shall  for 
three  months  have  failed  to  make  their  or  his  award,  or  if 
no  final  award  shall  be  made,  the  question  of  such  compen- 
sation shall  be  settled  by  a  jury,**  is  to  be  held  as  applying 
to  a  sole  arbitrator,  though  in  terms  it  contemplates  only  the 
case  of  two  arbitrators  and  an  umpire. 

This  point  is  further  considered  hi  treating  of  the  dura- 
tion of  the  umpire's  authority  {q). 
Limit  of  Twenty-eight  days  after  the  appointment  of  the  second 

lime  on  re-  arbitrator  is  the  duration  of  time  allowed  by  the  statute  to 
tweenthe  the  arbitrators  appointed  to  decide  disputes  between  the 
and*Rda^  Postmaster-Gencral  and  Railway  Companies  respecting  the 
way  Com-  carriage  of  the  mails.  On  failure  of  the  arbitrators  to 
award  within  that  time,  the  umpire  has  a  similar  period 
given  to  him  (r). 


Arbitrator  III.  Authority  of  the  arbitrator  determined  by  making  the 
^raxdwhen  ^^^^<i-] — As  soou  as  the  award  is  made  the  authority  of  the 
»^^  arbitrator  having  once  been  completely  exercised  according 
to  the  terms  of  the  reference,  is  at  an  end.  He  is  not  at 
liberty  after  executing  the  award  to  exercise  a  firesh  judg- 
ment on  the  case,  and  altc^r  the  award  in  any  particular.  If 
he  does  so  in  fact,  the  alteration  will  be  merely  nugatory, 
and  the  award,  as  originally  written,  will  stand  good;  his 

(q)  See  P.  2,  ch-  4,  s.  4,  d.  4.  See  Appendix  of  Sututea. 

(r)  1  &  2  Vic.  c.  98,  68.  16,  18  ; 
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act  will  be  like  a  mere  spoliation  by  a  stranger  (*).    He  is  ^f  t^*/J- 

^  VU>  Ilia  H*    X* 

SO  entirely  functus  officio,  that  he   cannot  even  correct  a 

manifest  error  in  the  calculation  of  figures  {t)y  or  where  the 
defendant  is  by  the  award  directed  to  pay  costs,  substitute 
instead  tbe  name  of  the  plaintiff,  though  such  amendment 
be  merely  to  make  the  expression  of  his  will  correspond 
with  his  original  intention  («). 

SettinR  the  award  aside  as  void  does  not  renew  his  autho-  Award  aet 

,  /•      1  1       rr»i_     aside,  can- 

rity,  so  as  to  enable  him  to  make  a  fresh  award.  The  not  make 
authority  once  executed,  though  ineffectually,  is  gone  for '^^'^  *'''®- 
ever. 

Sometimes  the  submission  directs  or  empowers  the  arbi-  ^^JT'^ 
trator  to  make  one  or  more  awards.  Under  such  a  special  ral  awaidB. 
provision  his  authority  will  of  course  not  necessarily  be  ter- 
minated by  the  making  one  award,  though  final  as  to  part. 
It  is  not  till  he  has  made  what  he  intends  as  a  last  and  final 
award  within  the  meaning  of  the  submission,  that  his  power 
can  be  considered  as  executed  {x). 

It  seems,  under  peculiar  circumstances,  though  the  award  ^^  ^®*** 
is  intended  to  be  final,  an  arbitrator  may  make  a  second  onebytta- 
award,  if  the  first  be  invalid.     A  railway  company  was  em-  ^^' 
powered  by  Act  of  Parliament  to  carry  its  line  by  means  of 
a  bridge  over  another  railway  without  the  consent  of  the 
owners  of  the  latter  railway.     In  case  the  engineers  could 
not  agree  on  a  plan  for  the  bridge,  an  arbitrator  was  to  settle 
the  plan.    The  engineers  not  agreeing,  the  arbitrator  ap- 
pointed by  the  Act  made  an  award  setting  forth  a  plan  for 
the  bridge.     This  award  was  resisted  by  one  of  the  parties 
interested  as   exceeding  the  authority   given  by  the  Act. 
The  objection  was  felt  to  be  of  weight,  and  the  award  was  in 
consequence  abandoned  as  invalid  by  the  other  party,  at 
whose  request  a  second  award  was  made  by  the  arbitrator 
respecting  the  same  matter.    The  Court  of  Chancery,  dis- 

(g)  Brooke  r.  Mitchell,  6  M.  &  334 ;  Hall  r.  Hinds,  In  re,  2  M.  & 

W.  473;  Henfree  v.  Bromley,  6  G.  847. 

East  309;  Anon.  Jenk.  Rep.  129;  («)  Dowse  v.  Coze,  3  Bing.  20: 

Trew  ▼.  Burton,  1  C.  &  M.  533.  Stephens   v.    Lowe,  9  Biog.   32 ; 

(0  Irvine  v.  Elnon,  8  East.  54.  Wnghtson  y.  Bywater,  3  M.  &  W. 

(«}  Ward  ▼.  Dean,  3  B.  &  Ad.  199. 
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Part  IL   tinguishing  this  from  a  reference  by  private  a^preement  of 
~ — -^  parties,  held  that  the  arbitrator  was  not  functus  officio  by 
making  the  first  awai'd,  and  that  the  second  was  as  valid  as 
if  the  first  invalid  award  had  not  been  made  (y). 


SECTION  II. 

£NLARGIN(B   THE   TIME   FOR  MAKING   THE   AWARD. 

Enlarging        I.  Enlargement  of  the  time  by  the  arbitrator,^ — Having 
the  tune,     treated  of  the  ordinary  duration  of  the  arbitrator's  authority, 
we  will  now  examine  how  it  may  be  prolonged  by  enlarge- 
ment. 

We  have  previously  seen  that  the  authority  of  the  arbi- 
trator expires,  if  he  has  not  made  his  award  within  the  time 
limited  by  the  submission.     It  often  happens  that  circum- 
stances prevent  the  award  being  made  in  time.     In  order  to 
prevent  the  expense  and  trouble  already  incurred  in  the  re- 
ference from  being  fruitless,  the  submission  generally  pro- 
vides that  the  arbitrator,  either  with  or  without  the  consent 
of  a  judge  or  the  court,  or  a  judge  alone,  may  give  an  ex- 
tended period  for  making  the  award.     The  more  common 
and  the  better  practice  is  to  give  the  arbitrator  alone  power 
to  enlarge  the  time  for  maJdng  it. 
No  implied       Unless  the  submission  confers  this  power  upon  him,  he 
^^^      cannot  by  any  act  of  his  own  prevent  his  authority  from  ex- 
piring with  the  lapse  of  the  time  originally  allotted. 
Enlaige-  When  he  has  the  power,  and  feels  it  necessary  to  use  it, 

Souring     ^^  should  take  care  to  make  the  enlargement  during  the 

original 

time.  (y)  Great  North  Western  Rail-     Company,  1  CoUyer,  Cas.  in  Chan, 

way  Company  v.  Clarence  Railway     V.  C.  K.  B.  507. 
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time  primarily  fixed  for  making  the  award.     In  one  case  a  ^f**  "g. 

suggestion  was  thrown  out  by  a  judge,  that  an  enlargement 

made  immediately  after  the  expiration  of  the  original  limit 
might  possibly  be  valid  (a),  but  there  was  no  expression  of 
a  positive  opinion  even  there,  and  there  certainly  has  not 
been  any  decision  supporting  such  a  view.  So  far  from  it, 
the  court  has  refused  to  enforce  an  award  by  attachment, 
where  the  arbitrator's  indorsement  for  enlarging  the  time, 
in  pursuance  of  a  provision  that  the  time  should  be  enlarged 
as  he  might  require  and  a  judge  might  think  reasonable, 
was  dated  on  a  day  subsequent  to  the  expiration  of  the  time 
originally  given  for  making  the  award  (b). 
In  a  recent  case,  however,  decided  by  the  Lord  Chancellor  Bni*™- 

.  ment  after 

of  Ireland,  Sir  £.  Sugden,  where  the  submission  was  pecu-  period un- 
liar,  an  enlargement  made  after  the  expiration,  of  the  origi-  *^2!^J^ 
nal  time  was  held  valid.   By  the  deed  of  submission  reciting 
that  one  party  had  nominated  A.,  and  the  other  party  B.,  to 
be  arbitrators,  it  was  agreed  that  they  or  the  other  persons 
for  the  time  being  appointed  and  acting  in  their  stead  should, 
before  proceeding  with  the  business  of  the  reference,  ap- 
point a  third  arbitrator,  and  that  the  three  arbitrators  for  the 
time  being,  or  any  two  of  them,  should  make  and  publish 
one  or  more  awards,  ^'  provided  that  the  last  of  the  awards 
should  be  made  and  published  before  the  1st  of  July,  1843,  or 
before  such  other  later  or  other  time  as  any  two  of  the  arbi- 
trators for  the  time  being  should  by  writing  appoint  for  that 
purpose,  and  that  every  two  of  the  arbitrators  for  the  time 
being  should  have  power  from  time  to  time,  by  writing,  to  en- 
large and  extend  the  time  therein  mentioned  for  the  making 
of  their  last  award,  order,  direction,  or  determination,  as  to 
them  respectively  should  seem  fit  or  proper,  and  that,  whe- 
ther such  time  should  have  previously  expired  or  not.^    It 
was  also  agreed  that  X.  should  appoint  an  umpire,  who,  if 
no  two  of  the  arbitrators  should  a^pree,  was  to  act ;  that  if 
either  A.  or  B.  became  incapable  or  reftised  to  act,  the  par- 
ties were  respectively  to  nominate  fresh  arbitrators  in  Uieir 

(a)  Reid  v.  FivaU,  1  M.  &  S.  1.       Practice,  827,  9th  Ed. 

(b)  Good  v.  Wilks,  cited  Tidd's 


n 
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^^^^  ^\  iteady  and  if  either  party  fietiled  to  do  so,  then  the  third  arbi- 
—J —  trator,  or  if  there  were  no  third  arbitrator,  the  umpire  should 


name  an  arbitrator  in  lieu  of  the  one  who  so  became  inca- 
pable or  refused. 

The  plaintifTs  arbitrator  refused  to  act,  and  nothing  was 
done  in  the  reference  before  the  1st  of  July,  1843.  After 
that  day  X.  appointed  an  umpire,  and  the  latter  appointed 
an  arbitrator  in  lieu  of  the  plaintifiTs  arbitrator,  the  plaintiff 
not  appointing  another  pursuant  to  the  deed.  These 
two  arbitrators  appointed  a  third,  and  all  three  together, 
long  after  the  Ist  of  July,  1843,  enlarged  the  time.  The 
Lord  Chancellor  of  Ireland  held,  that  under  the  provisions 
of  the  submission  the  enlargement  of  time  was  valid,  and 
that  by  the  enlargement  all  the  powers  of  the  arbitrators 
were  revived  (c). 
Snl&iging        If  the  time  is  enlarged  ^^  until''  a  day  named,  as  the  word 

"  until  *  A 

oertain  day.  ^^  Until "  may  be  construed  either  inclusive  or  exclusive, 
the  arbitrator  will  generally  have  the  whole  of  the  day  named 
included,  and  may  make  his  award  at  any  time  during  that 
day  (d). 

Enlaramg       If  the  submission  provides  that  the  death  of  a  party  shall 

after  death  •»  .  i  •  i  i  i 

of  a  party.  ^^^  be  a  revocation,  and  contams  the  usual  power  for  en- 
larging the  time,  as  the.  arbitrator  has  express  power  given 
him  to  make  his  award*  after  the  death  of  either  party,  so  he 
has  incidentally  the  same  power  of  enlarging  the  time  after 
that  event  that  he  had  before  (e). 
When  When  the  submission  directs  that  the  time  may  be  enlarged 

judge's  0^  the  arbitrator  may  require,  and  as  a  judge  or  the  court  may 
enkurgement  think  just  and  reasonable  ;  if  the  arbitrator,  within  die  time 
^  ^'  limited,  makes  an  endorsement  on  the  submission  that  he 

requires  further  time,  the  judge's  order  ratifying  that  en- 
largement may  be  obtained  afier  the  original  time  has 
elapsed  (/).     But  it  must  be  obtained  before  the  award  is 


(c)    Dimsdale  v.    Robertson,  2  Wagner,  3  Dowl.  536.    R.  v.  Ste- 

Jones  V.  Latouche,  58.  vens,  5  East,  244. 

(rf)    Kerr    v.    Jeston.   1  Dowl.  («)  Tyler  v.  Jonea,  3  B.  &  C. 

N.  S.  538 ;  Knox  v.  Simmonds,  3  144 ;  Clarke  v.  Crofta,  4  Bing.  143. 

Brown,  C  C.  358.     See  Dakins  v.  (/)  Reid  v.  Fryatt,  1  M.  &  S.  1. 
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executed,  or  the  arbitrators  wDl  have  no  authority  to  make   ^^w  "• 

OH    111    fl   2 

it  (g).     This  provision  requiring  that  a  judge's  order  should  -J — LU 
be  obtained  to  authenticate  the  enlargement  by  the  arbitra- 
tor has  been  considered  unadvisable,  and  that  the  question  of 
enlargement  had  better  be  left  to  the  discretion  of  the  arbi- 
trator alone  (h). 

When  a  cause  is  referred  to  two  arbitrators  with  power  to  Enlarge- 
them  to  appoint  a  third,  the  award  to  be  made  by  a  day  5*Srec  *^° 
named  or  such  other  day  as  they  or  any  two  of  them  shall  aifoitiators. 
appoint ;  the  two  first  named  cannot  make  a  valid  enlai^- 
ment  of  the  time  until  the  third  is  appointed,  as  enlarging 
the  time  is  an  act  of  judgment,  and  the  parties  have  a  right 
to  have  all  three  in  a  situation  to  exercise  a  judgment  on 
the  point  (i). 

Unless  the  submission  prescribes  the  mode  in  which  the  f^^"^  ^' 
enlargement  is  to  be  made,  the  arbitrator  may,  it  seems,  should  be 
adopt  any  mode  that  expresses  his  intention  of  enlarging  °^^' 
the  time.     A  verbal  appointment  made  to  both  parties  for  a 
future  meeting  to  be  held  on  a  day  beyond  the  limit  of  the 
original  period,  to  which  neither  parties  objected,  was  con- 
sidered a  sufficient  enlargement  to  that  day,  and  the  award 
made  on  that  day  was    sustained    as    made   within  due 
time  (k). 

If  the  submission  directs  the  manner  in  which  the  en-  According 
largement  is  to  be  made,  that  direction  should  be  literally  ^ion" 
i  foUowed. 

The  ordinary  provision  in  an  order  of  Nisi  Prius,  after 
directing  that  the  arbitrator  shall  make  and  publish  his 
award  on  or  before  a  certain  day  therein  named,  concludes 
thus,  **  or  on  or  before  any  other  day  to  which  the  said  arbi- 
trator shall  by  any  writing  under  his  hand  to  be  indorsed  ?^^^"^ 
hereon,  from  time  to  time  enlarge  the  time  for  making  his 
said  award.^  In  order  to  comply  with  this  clause  and 
render  the  enlargement  valid,  it  must  be  in  writing,  and 

(y)  Mason  v.  Wallis,  10  B.  &  C.  69 ;  Hughes  v.  Gamett,  cited  2  M. 

107.  &  W.  69. 
{k)  Reid  V.  Fryatt,  1  M.  &  S.  1.  {k)  Biirley  v.  Stephens,  1  M.  & 

(t)  Reade  v.  Dutton,  2  M.  &  W.  W.  156. 
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No  particu- 
lar  fonn  of 
enlaige- 
ment 


Part  II.  must  be  indorsed  on  the  order  of  reference  (ft.     Where  the 

CH.  III.  B.  2. 

— — '• — '  submission  empowered  the  arbitrator  thus  "  to  enlarge  the 
time  to  the  2nd  of  November,  or  to  such  other  or  ulterior  day 
as  the  said  arbitrator  shall  ultimately  appoint  and  signify, 
in  writing  under  his  hand  to  be  indorsed  on  the  said  order 
of  reference,'^  the  court  held,  that  no  obligation  rested  on 
the  arbitrator  to  make  any  indorsement  of  the  enlargement 
of  the  time  unless  it  was  extended  beyond  the  2nd  of  No- 
vember, and  that  an  enlargement  to  the  2nd  of  November, 
which  was  not  indorsed  on  the  order  of  reference,  was  per- 
fectly good  {m). 

No  particular  form  of  words  is  necessary  for  an  indorse- 
ment to  enlarge  the  time  under  the  usual  power  in  the  sub- 
mission. If  the  arbitrator  in  substance  express  his  opi- 
nion that  the  time  should  be  enlarged,  it  is  sufficient.  An 
indorsement,  ^^  I  direct  that  a  rule  of  this  court  shall  be 
applied  for  by  counsePs  hand  to  enlarge  the  time  for  making 
my  award,''  the  Court  of  Exchequer  inclined  to  think  a  good 
execution  of  the  ordinary  power  given  to  the  arbitrator  to  en- 
large the  time,  because  it  amounted  to  an  expression  of  his 
opinion,  that  an  enlargement  was  requisite,  though  it  also 
went  on  to  direct  that  a  rule  of  court  should  be  applied  for, 
which  according  to  the  submission  was  unnecessary  (n). 
No  decision  was,  howefer,  given  on  the  point  It  may  also 
be  observed,  that  the  indorsement  does  not  direct  an  en- 
largement to  any  day  certain,  as  the  usual  provision  in  the 
submission  would  seem  to  require. 

It  is  not  necessary  that  the  submission  expressly  give  the 
arbitrator  power  to  enlarge /rom  time  to  timej  for  if  it  direct 
the  award  to  be  made  on  a  certain  day,  or  on  or  before  any 
other  day  to  which  the  arbitrator  should  enlarge  the  time,  he 
is  not  limited  to  a  single  enlargement,  but  may  enlarge  the 
time  as  often  as  he  finds  necessary  (o).     So  where  he  cannot 


Bnlarsing 
from  time 
to  time. 


(0  Leggett  v.  Fiiilay,  6  Bing. 
255. 

(m)  Davison  v.  Gauntlett,  3  M.  & 
G.  550;  S.  C.  1  Dowl.  N.  S.  198. 

(n)  HaUett  v.  Hallett,  5   M.  & 


W.  25 ;  S.  C.  r  Dowl.  389. 

(o)  Payne  v.  Deakle,  1  Taunt. 
509  J  Barrett  v.  Parry,  4  Taunt.  657 ; 
Leggatt  v.  Finlay,  6  Bing.  255. 
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enlarge  of  his  own  authority,  but  is  at  liberty  to  make  an  ap-   ^^^  Im- 
plication to  the  court  to  enlarge  the  time,  he  may  in  like  — — 1^' 
manner  make  several  applications,  and  is  not  functus  officio 
at  the  expiration  of  the  time  granted  by  the  first  enlarge- 
ment (p). 

Under  the  Lands  Glauses  Consolidation  Act,  1845  (;),  ^^^^^ 
when  two  arbitrators  are  appointed  pursuant  to  the  Act,  Undt 
they  have  a  limited  power  of  enlargement,  for  the  original  j^J^ 
duration  of  their  power  is  twenty-one  days  after  the  day  on 
which  the  last  of  the  arbitrators  is  appointed,  and  they  may 
enlarge  the  time  (r),  but  not  further,  it  would  seem,  than 
three  calendar  months  from  such  appointment  («). 


II.  Enlargement  of  time  by  consent  of  the  parties.] — If  Bnkigiiig 
the  submission  contain  no  power  for  enlarging  the  time,  or  ^^f « 
if,  when  there  is  such  a  power  it  has  been  omitted  to  be  ex-  n<».w.>n^ 
erdsed,  and  the  original  time  has  elapsed  without  an  award 
being  made,  the  authority  of  the  arbitrator  may  be  rerived 
and  further  time  granted  by  the  consent  of  the  parties  (t). 
This,  if  in  writing,  requires  a  stamp,  even  though  indorsed 
on  the  arbitration  bond  (u).     Sometimes  a  judge's  order  is 
drawn  up  by  consent  for  enlarging  the  time  (x).     But  in 
whatever  manner  the  consent  be  given,  it  would  seem  to 
amount  to  a  new  submission.     Therefore,  where  the  submis- 
sion is  by  a  judge's  order  or  order  of  Nisi  Prius,  the  en- 
lai^ement  of  time  should  be  made  by  an  instrument  of  the 
same  degree,  or  else  there  may  be  no  power  of  enforcing  the 
award  by  attachment  (y). 

The  conduct  of  the  parties  will  often  be  taken  to  amount  Conduct  of 


a 


0  Anon.  2  Chitty  Rep.  45.  M.  &  R.  935. 

(q)  8  &  9  Vict.  C.18.  See  Appen-  (u)  Stephens  v.  Lowe,  9  Bing. 

diz  of  Statutes.    See  s.  1,  d.  2,  of  32 ;  Evans  v.  Thompson,  5  East, 

this  chapter,  p.  133,  as  to  the  limit  189. 

fixed  by  the  statute.    Skerratt  v.  (x)  Staite  y.  Haddon,  9  Dowl. 

North  Staffordshire    Railway,   17  995. 

L.  J.,  Ch.  161.  (y)  Hoyle  v.  Jennings,  cited  in 

(r)  B.  31.  Lawrence  v.  Hodgson,  I  Y.  &  J. 

(#)  B«  2,  3.  16;  Burley  y.  Stephens,  1  M.  & 

(/ j  Benwell  y.   Hinzman,   1  C.  W.  156. 
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PAEf  II.  f^  ^  consent  on  their  parts  to  an  enlargement  of  the  time, 
— '-, and  a  consequent  continuation  of  the  arbitrator's  authority. 

parties,  con-       -r^      i»  ^         *  %  •i.-i  i 

lent  to  en-       If  after  the  time  has  expired  without  enlargement,  or 
lai^ement.   ^jjej.^  gjj  invalid  enlargement  has  been  made,  they  attend 
meetin^^    further  meetings  before  him  with  a  full  knowledge  of  the 
*^*^^*™*    circumstances,  and  without  making  any  objection  on  that 
ground,  they  wiU  be  precluded  from  saying  the  authority  of 
the  arbitrator  was  at  an  end  (z).     But  although  attending 
several  times  before  the  arbitrator  may  waive  all  objections 
to  the  sufficiency  of  previous  enlargements  of  the  time  made 
by  him,  invalid  for  want  of  a  judge's  order  to  ratify  them  as 
required   by  the   submission,  such  attendances  cannot  be 
construed  to  imply  a  consent  that  the  arbitrator  may  make 
future  enlargements  by  himself  alone,  and  an  enlargement 
so  made  subsequent  to  the  last  meeting  in  the  reference  is 
entirely  void  (o). 
Bringing         After  the  case  closed  on  both  sides,  and  the  time  expired, 
new  mat-    requesting  the  arbitrator  to  take  some  new  matters  into  his 
^*^^  consideration  is  such  a  recognition  of  his  authority  as  con- 

tinuing, that  the  consent  of  the  party  making  it  to  extend 
the  time  may  fiEiirly  be  implied,  for  it  manifestly  refers  to  an 
awajd  which  the  arbitrator  has  still  to  make  (ft). 
Stating  day      If  a  party  write  to  an  umpire,  telling  him  that  the  2&th 
"      ^      of  November  is  the  last  day  on  which  he  can  make  his 
awaxd,  it  seems  very  doubtful  whether  it  is  competent  for 
that  party  afiterwards  to  object  that  an  award  made  on  the 
29th  of  November  is  made  too  late  (c). 
Enlaiging       When  the  time  has  once  been  suffered  to  expire  witiliout 
^^^y^^^  an  awaxd  having  been  made,  a  surety  for  the  performance  of 
ckargo  of    the  award  will  be  discharged,  and  his  liabUity  will  not  be  re- 
•tt^^y-        vived  by  the  parties  agreeing  to  give  the  arbitrator  fuither 
time  for  making  his  award.     Thus,  where  the  attorney  in  a 
cause  referred  had  undertaken  to  pay  the  amount  of  debt 


(z)  Hick,  In  re,  8  Taunt.  694  j  (a)  Mason  v.  WaUis,  10  B.  &  C, 

Hallett  V.  Hallett,  7  Dowl,  389;  107. 

Leggett  V.  Finlay,  6  Bing.  266 ;  (b)  R.  v.  Hill,  7  Price,  636. 

Lawrence  v.  HodgBOO,  1  Y.  &  J.  (c)  Higham  &  Jessop,  In  re,  9 

16.  Dowl.  203. 


ENLABOINQ   THE   TIME.  143 

and  costs  which  his  client  should  be  awarded  to  pay,  and  P^"^*  H- 

the  time  had  been  allowed  to  expire  without  enlaxgement,  .—._ 

but  was  afterwards  enlarged  by  a  judge's  order  drawn  up 

'*  by  consent  of  the  attorneys  and  agents  on  both  sides,"  it 

was  held  the  undertaking  was  at  an  end  when  the  limited 

tiine  had  once  passed  by,  and  that  the  attorney's  consenting 

to  the  enlargement  was  only  an  act  in  performance  of  his 

duty  to  his  client  as  attorney  in  the  cause,  and  therefore 

ought  not  to  be  considered  as  a  new  personal  nndertakmg 

to  pay  the  amount  (d). 


III.  Enlargement  of  time  by  the  courts  of  law.] — Without  Coutno 
the  consent  of  the  parties,  neither  the  court  or  a  judge  could  law  power 
at  common  law  grant  any  enlargement  when  the  time  had  ^  ^Q^*^* 
liq>sed;  the  authority  of  the  arbitrator  was  gone,  and  all  the 
proceedings  already  taken  became  ineffectual  (e). 

To  remedy  the  inconvenience  arising  from  this  fiEulure  of  Power 
the  reference,  the  statute  3  4r  4  W.  IV.  c.  42,  has  made  a  £7 W.^IV. 
provision  in  the  39th  section,  which  is  in  the  £Dllowing  words :  ^*  ^^»  *-  ^^- 
-«'^  And  whereas  it  is  expedient  to  render  references  to  arbi* 
tration  more  effectual,  be  it  fiirther  enacted,  that  the  power 
and  authority  of  any  arbitrator  or  umpire  appointed  by  or 
in  pursuance  of  any  rule  of  court  or  judge's  order,  or  order 
of  Nisi  Prius,  in  any  action  now  brought,  or  by  or  in  pur- 
suance of  any  submission  to  reference  containing  an  agree- 
ment that  such  submission  shall  be  made  a  rule  of  any  of 
his  Majesty's  Courts  of  Record,  shall  not  be  revocable  by 
any  party  to  such  reference  without  the  leave  of  the  court 
by  which  such  rule  or  order  shall  be  made,  or  which  shall  be 
mentioned  in  such  submission,  or  by  leave  of  a  judge ;  and 
the  arbitrator  or  umpire  shall,  and  may,  and  is  hereby  re- 
quired to  proceed  with  the  reference,  notwithstanding  any 
such  revocation,  and  to  make  such  award,  although  the 
person  making  such  revocation  shall  not  afterwards  attend 

{d)  Staite  v.  Haddon,  9  Dowl.     C  390 ;   S.  C.  8  D.  &  R.   151 ; 
995.  Teasdale  v.  Atkins,  cited  Tidd'0 

(e)  Halden  v.  Gtesscoek,  5  B.  &     Pr.  8S6,  9th  Ed.  - 
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OH^**  ^\  ^®  reference ;  and  (hat  the  court  or  any  judge  thereof  may 

from  time  to  time  enlarge  the  term  for  any  such  arbitrator 

making  his  award,"" 
^SL^*"        It  will  be  observed  that  the  clause  in  italics  givrng  the 
thoo^  no  judge  or  court  the  power  of  enlargement  follows  the  provi- 
KToke  ^  ^  ^^^^  ^  ^®  same  section  respecting  revocation,  and  autho- 
rizing the  arbitrator  to  proceed  notwithstanding  any  revoca- 
tion by  the  party.     On  this  account,  Parke,  B.,  at  first  en- 
tertained an  impression,  that  this  clause  must  be  taken  in 
connexion  with  the  preceding  provision,  and  that  the  power 
of  enlargement  only  existed  in  the  court  where  there  had 
been  an  attempt  to  revoke  the  submission.     Further  consi- 
deration, however,  induced  the  learned  judge  to  change  his 
opinion,  and  on  a  subsequent  occasion  to   state  that  he 
agreed  with  the  rest  of  the  Court  of  Exchequer  in  holding 
that  the  power  was  general,  and  applied  to  all  cases,  whether 
there  had  been  any  attempt  to  revoke  or  not  (/ ) ;  and  this 
is  the  view  taken  by  all  the  courts  {g). 
Whether         There  is  a  difference  of  opinion  among  the  courts,  whether 
enlarge       this  clause  vcsts  any  authority  in  the  court  or  a  judge  when 
^^arin-  ^g  submission  gives  the  arbitrator  power  to  enlarge   the 
powered,     time.   The  question  was  first  raised  before  Patteson,  J.,  in  the 
Held  in  the  Bail.  Gourt,  in  a  case  where  the  time  for  making  the  award 
bii  no**"*  which  had  been  several  times  enlarged  by  the  arbitrator  pur- 
power,        suant  to  the  submission,  had  intentionally  been  allowed  to 
expire.     The  rule  was  drawn  up  calling  on  the  lessors  of  the 
plaintiff  to  consent  to  the  arbitrator's  proceeding  vdth  the 
reference.     The  learned  judge  being  of  opinion  that  the 
court  could  only  enlarge  the  time  when  no  power  for  that 
purpose  was  given  to  the  arbitrator,  dismissed  the  applica- 
tion with  costs  (A).     To  bring  all  the  cases  together,  it  may 
be  proper  here  to  notice  an  expression  of  Lord  Denman, 
C.  J.,  in  answer  to  an  excuse  of  counsel  for  certain  conduct 


(/)   Potter  V.  Newman,  2  C.  M.  7  M.  &  W.  378 ;    S.   C.  9  Dowl. 

&  R.  742 ;    Barley  v.  Stephens,  1  288 ;  Lambert  v.  Hutchinson,  2  M. 

M.  &  W.  156.  &  G.  858. 

(g)  Doe  d.  Jones  v.  Powell,  7  (A)  Doe  d.  Jones  v.  Powell,  7 

Dowi.  539 ;  Parberi7  v.  Newnham,  Dowl.  539. 
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that  the  time  for  making  the  award  would  have  expired.  ^^**  J*- 

The  expression  was  as  follows : — "  The  court  would  pro 

bablj  have  enlarged  the  time,  for  the  clause  at  the  end  of 
s.  39  is  not  confined  to  arbitrators  under  any  particular 
circumstances.^  This  remark,  however,  can  hardly  be  con- 
sidered as  an  expression  of  opinion  on  this  particHiQar  point. 
It  may  have  been  uttered  with  respect  to  the  question  pre- 
viously discussed,  whether  any  attempt  at  revocation  was 
necessary  to  give  the  court  jurisdiction.  As  fiEur  as  can  be 
gathered  from  the  report,  the  arbitrator  in  this  case  had  no 
power  of  enlargement  (i). 

The   Court  of  Exchequer  takes  a  different  view  of  the  g^*^^*^* 
statute  from  Patteson,  J.     In  a  subsequent  case,  where  the  haa  power. 
arbitrator  had  a  power  of  enlargement  which  he  had  not  • 

exercised,  this  court,  notwithstanding  the  case  {k)  decided 
by  that  learned  judge  was  relied  on,  distinctly  asserted  its 
power  under  the  statute,  and  exercised  it  by  granting  a  rule 
for  the  enlargement  of  the  time  (/). 

The  Court  of  Common  Pleas,  however,  in  a  still  more  re-  Held  in  the 
cent  instance,  seemed  strongly  disposed  to  adopt  the  view  no  power. 
taken  by  Patteson,  J.  The  arbitrator  under  the  usual  power 
had  enlarged  the  time :  it  had,  however,  been  suffered  to 
expire,  and  nothing  had  been  done  in  the  reference  for 
nearly  three  years.  The  court,  in  the  exercise  of  its  dis- 
cretion, on  the  ground  of  the  lapse  of  time  alone,  refused  the 
rale  for  an  enlargement;  but  Tindal,  C.  J.,  speaking  of  the 
power  given  by  the  statute,  said,  ^'  When  the  rule  or  order 
of  reference  contains  no  power  to  enlarge  the  time,  it  is  a 
very  useful  provision,  as  it  enables  the  court  or  a  judge  to 
supply  the  defect  But  I  doubt  whether  the  statute  em- 
powers the  court  or  a  judge  to  interfere  when  the  arbitrator 
has  power  to  enlarge,  but  has  inadvertently  permitted  the 
time  to  expire  without  exercising  his  power  (m). 


(f)  Salkeld  and  Clarke,  In  re,  4  W.  378  ;  S.  C.  9  Dowl.  388  ;   5 

Jnr.  1132.  Jur.  175. 

(i)  Doe  d.  Jones  v.  Powell,  7  (m)  Lambert  v.  Hutchinson,  2 

£>owL  539.  M.  &  G.  858. 

(/)  Parbery  v.  Newnham,  7  M.  & 

L 
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Fart  II.       A  distinction  between  enlargement  by  the  arbitrator  and 

'  enlargement  by  the  court  should  be  noted.     The  arbitrator 

^^^"J^must  exercise  his  power  of  enlarging   during  the  period 

period.        limited  for  making  his  award,  while  the  period  within  which 

the  court  will  make  an  order  for  this  purpose  is  only  limited 

by  its  own  discretion. 

Before  any  application  can  be  made  for  an  enlargement, 

the  submission  must  be  made  a  rule  of  court  {n). 
Rule  to  en-      \  ^ule  or  order  to  enlarge  the  time  will  not  be  granted  ex 
granted  ez  parte,  without  affording  the  opposite  party  opportunity  to 
^*^'         show  cause  against  it  (o). 


Stotatcnot       IV.  Enlargement  of  time  by  a  court  of  equity,'] — A  court 

snect  equity     ^  .       «  .  «  i        •  i 

courts.        of  eqmty  has,  it  seems,  no  power  to  enlarge  the  tune  under 
the  enactments  of  the  3  &  4  W.  IV.  o.  42,  s.  39,  for  it  has 
been  determined  that  the  operation  of  this  section  is  con- 
fined to  the  courts  of  law  (p). 
Time  prac-       In  some  instances,  where  by  the  misconduct  of  a  pariy  to 
limdS'    the  submission  the  arbitrators  have  been  unable  to  perform 
equity.        their  duty  within  the  time  limited,  as  where  the  seller  pre- 
vented them  from  entering  upon  lands  to  value  them  pur- 
suant to  a  contract  for  sale  at  a  price  to  be  fixed  by  arbitra- 
tion, equity  has  practically  enlarged  the  time,  by  directing 
the  arbitrators  to  make  their   award  notwithstanding  the 
time  had  expired,  and  by  enforcing  a  specific  performance 
against  him  according  to  their  valuation  {q), 

(n)  Lambert  v.  Hatchinson,  2  ip)  Hall  ▼.  Ellis,  9  Sim.  530. 

M.  &  G.  858 ;  2  Tldd.  859.  {q)  Morse  v.  Merest,  6  Madd. 

(o)  Clarke  v.  Stocken,  5  Dowl.  26.    See  Dimsdale  v.  Robertson,  2 

32 ;  3  Scott,  90.  Jones  &  Latouche,  58. 
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SECTION  III. 


OF    REVOKING    THE   ARBITRATOR'S   AUTHORITY. 


I.  Revocation  by  common  law  at  the  will  of  a  party, ^ —  Part  II. 
At  coiniuon  law  the  authority  of  the  arbitrator  might  at  any         ' 
time  before  the  award  was  made  have  been  revoked  at  the  ^^  coiMnon 

law  raDiiiu* 

pleasure  of  any  party  to  the  submission  (a),  whether  the  rion  revoca- 
submission  was  by  agreement  in  writing  (i),  by  bond  (c),  or^Jj^^*^^ 
deed  (rf),  by  judge's  order  (e),  by  order  of  Nisi  Prius  (/),  or  made. 
by  rule  of  court  {g),  and  notwithstanding  it  was  made  irrevo- 
cable by  the  express  words  of  the  submission^  for  nothing 
under  a  legislative  power  could  make  that  irrevocable  which 
was  in  its  nature  revocable,  for  the  arbitrator  being  consti> 
tuted  and  put  in  the  place  of  the  parties  by  their  consent  to 
act  for  them,  could  no  longer  act  than  he  had  such  consent, 
and  any  award  made  subsequent  to  a  revocation  was  a  mere 
nullity  (A). 

Either  party  could  revoke  the  submission,  and  if  there  One  of 
were  several  plaintiffs  or   several   defendants,  any  one   of  J?^Jg^^"_ 
those  plaintiffs  or  defendants  could,  it  seems,  by  revoking  ing  Bubmit- 
the  authority  of  the  arbitrator,  render  the  submission  void  as  ^ 
to  all,  even  against  the  will  of  his  co-plaintiffs  or  co-de- 
fendants (e).     This,  indeed,  has  been  doubted  in  works  of 
great  authority  {j).     It  is  clear  that  in  equity,  where   de- 


(a)  Bac.  Ab.  Arb.  B. ;  Green  v. 
Pole,  6  Bing.  443 ;  Com.  Dig.  Arb. 
D.5. 

{b)  Newgate  v.  Degelder^  2  Keb. 
10,  20,  24. 

(c)  Milne  v.  Gratrix,  7  East,  607. 

(d)  Warburton  v.  Storr,  4  B.  & 
C.  103. 

(e)  ABton  v.  Greorge,  2  B.&  A. 
395;  Greenwood  v.  Misdale,  1 
M'Lcl.  &  Y.  9:76. 

(/)  Green  ▼.  Pole,  6  Bing.  443. 


{g  Green  v.  Pole,  6  Bing.  443. 

{h)  Bac.  Ab.  Arb.  B.;  Hide  v. 
Petit,  1  Cad.  in  Chanc.  185;  S.  C. 
2  Freem.  133;  Marsh  v.  Bulteel,  5 
B.  &  A.  507 ;  S.  C.  1  D.  &  R.  106. 

(t)  Com.  Dig.  Arb.  D  5 ;  RoUe 
Ab.  Authority,  D.  1,  2,  p.  331; 
Vin.  Ab.  Authority,  H.  1,  2. 

(/)Bac.  Ab.  Arb.  B. ;  West's 
Symb.,  2  Part.  Tit.  Compromise,  s. 
42 ;  Wilde  v.  Vinor.  1  Brownl.  62. 
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Part  II.  fendants  often  have  different  interests,  the  revocation  by  one 
— '■ — 1-L-'  defendant  may  annul  the  submission  (k) . 

Whether  It  does  not  seem  to  be  clearly  determined  whether,  when 
of  sabmis-  the  Submission  is  under  seal,  the  revocation  must  be  under 
"**?™lfr  ^^^  elsOf  though  the  more  general  opinion  seems  to  be 
be  by  deed,  that  a  revocation  under  seal  is  necessary. 

In  an  action  of  debt  on  a  bond  conditioned  to  stand  to 
abide  by  and  perform  an  award,  the  defendant  pleaded,  no 
award  made.  The  plaintiff  replied,  that  after  the  making  of 
the  bond,  and  before  the  day,  (the  limit  of  the  time  for 
making  the  award,)  the  defendant  ^^  per  quoddam  scriptum 
suum  cujus  datus  est  eisdem  die  et  anno  revocavit  et  abro- 
gavit,"  &c.,  "  omnem  authoritatem,*"  of  the  arbitrator  (/). 
In  another  report  of  the  same  case,  it  is  stated  as  the  effect 
of  the  replication,  "  that  the  defendant,  by  tcritingy  did  re- 
voke and  null  the  authority  of  tiie  arbitrator  **  (m).  Judg- 
ment was  given  on  demurrer  for  the  plaintiff  on  the  ground 
that  the  revocation  set  forth  in  the  replication  amounted  to  a 
forfeiture  of  the  bond,  for  that  revoking  the  autiiority  was  a 
breach  of  die  agreement  to  stand  to  and  abide  by  the  award. 
In  a  late  case  it  was  assumed  on  argument  tiiat  the  pleadings 
in  the  above  case  showed  that  the  revocation  was  by 
deed  (w). 

Though  there  is  no  case  deciding  that  the  countermand 
need  be  under  seal,  there  are  some  statements  in  works  of 
authority  to  that  effect.  In  an  old  text-book  (o)  it  is  said,  ^^  If 
the  parties  put  themselves  in  award  without  deed  they  may 
discharge  the  arbitrators  without  deed,^or  enlarge  the  day 
without  deed,  but  if  the  submission  be  by  deed  it  is  other- 
wise, per  Finch.'^  In  another  old  work  it  is  stated  more 
strongly.  '^  If  the  submission  be  by  deed  the  discharge 
must  likewise  be  by  deed*'  {p).  And  reference  is,  in  both 
works,  made  to  the  same  Year-book,  H.  49,  Edw.  Itl.  9. 

{h)  Haggett  v.  Welsh,  1   Sim.  62. 

134.  (*)  R.  V.  Wait,  1  Binff.  121. 

(/)  Vynior's  Case,  8  Coke,  Rep.  (o)  Fitxherbert  Ab.  Arb.  22. 

81,  b.  (p)    West's  Symb.  2  Part.  Tit. 

(to)  Wilde  V.  Vinor,  1  Brownl.  Compromise,  s.  42. 
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On  looking,  however,  to  the  Year-book  in  question,  there  is  P^»  n. 
nothing  to  be  found  on  the  point.  

In  one  report  of  Vynior's  case  {q)y  (though  not  in  Lord 
Coke's  owa  reports,)  Lord  Coke  is  reported  to  have  said, 
that  ^^  if  the  submission  be  by  writing  the  countermand 
must  be  in  writing,  if  by  word  I  may  countermand  by 
word/'  There  is,  however,  one  decided  authority  that  a 
parol  prohibition  to  the  arbitrator's  further  proceeding  in 
the  reference  is  a  full  repeal  of  the  authority  conferred  on 
him  by  the  arbitration  bond  (r). 

Notwithstanding  this  case,  the  opinion  that  a  revocation 
under  seal  is  necessary  where  the  submission  is  under  seal 
seems  to  prevail,  and  as  a  matter  of  practice  the  prudent 
course  would  be  to  draw  up  the  revocation  under  seal. 

To  revoke  a  Nisi  Prius  order  of  reference,  while  it  was  Revoking 
revocable  by  act  of  a  party,  a  writing  not  under  seal  was  ^^-^ 
sufficient '(«).  P™»« 

From  the  marginal  note  of  the  case  last  cited  (^),  it 
would  seem  that  the  courts  were  of  opinion  that  a  revocation 
signed  by  the  attorney  acting  for  a  party  is  sufficient. 

In  order,  however,  to  make  a  revocation  by  act  of  party  Notice  of 
complete,  notice  of  it  must  be  given  to  the  arbitrator,  or  his  ^^i.^ 
authority  will  not  be  determined ;  but  when  the  revocation  *»**>'• 
is  by  marriage  or  death,  no  notice  of  the  revocation  is  neces-r 
sary  (w). 

The  act  of  revocation,  however,  we  have  previously  (x)  Reyocation 
seen,  is  a  breach  of  the  submission.     Before  the  statute  (^)  of  Jj^^/^^ 
William  IV.,  when  revocation  by  the  mere  will  of  the  party 
was  possible,  ihe  revocation  of  the  submission  afber  it  had 
been  made  a  rule  of  court  was  a  contempt,  and  an  attachment 

(a).  Reported  sub.  nom.  Wilde  507 ;   Vynior's  Case,  8  Coke,  Rep. 

T.  Vinor,  1  Brownl.  62.  81,  b. :  Ck)m.  Dig.  Arb.  D.  6 ;  Vin. 

(r)  Barker  y.  Lees,  2  Keb.  64.  Ab.  Authority,  £.  3,  4 ;  Blundell  v. 

(s)  Doe  d.  TumbuU  y.  Brown,  Brettarffh,  17  Ves.  23-2. 

5  B.  &  C.  384 ;  R.  y.  Bardell,  5  A.  (x)  See  P.   1,  ch.  3,  s.  8,  as  to 

6  £.  619.  enforcing  the  submission. 

(0  R.  V.  Bardell,  5  A.  &  E.  619.  (y)  3  &  4  W.  IV.  c.  42,  s.  39. 

(«)  Marsh  y.  Bulteel,  5  B.  &  A. 
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Submission 
when  made 
role  of 
court  after 
reyocation. 


Action  for 
reyocation. 


Paet  II.    would  issue  (^),  or  an  action  would  lie  (a)  against  the  party 

CB .  Ill  •  8>  tf. 

revoking. 

A  submission  under  the  statute  the  9  &  10  W.  III.  c.  15, 
could  not  properly  be  made  a  rule  of  court  after  revocation, 
and  if  it  were,  it  would  be  set  aside;  for  when  the  submission 
was  gone,  there  was  nothing  to  make  a  rule  of  court ;  though 
a  submission  by  judge^s  order  not  being  dependent  on  the 
statute  might  be  made  a  rule  Biter  revocation  to  enforce  the 
other  terms  of  the  order  (b). 

If  the  submission  be  not  one  that  can  be  made  a  rule  of 
court,  the   only  remedy  is  by   action  for   breach   of  the 
bond  (c),  covenant  (rf),  or  agreement  (^),  to  refer,  for  the  re- 
vocation is  a  breach  of  the  promise  to  ^*  perform  "  the  award, 
although  the  usual  words,  ^^  to  stand  to  and  abide  by^  the 
award  are  omitted  {f).     The  costs  already  incurred  in  the 
reference  may  be  recovered  as  damages.     In  such  an  action 
it  is  sufficient  to  allege  that  the  defendant  by  a  certain  deed 
revoked  the  arbitrator's  authority.     The  pleadings  need  not 
aver  any  notice  to  the  arbitrator,  as  that  is  implied  in  the 
word  revoke,  since  the  revocation  is  not  complete  without 
notice  (^). 
Justification      The  defendant  may  plead  in  answer  that  he  was  justified 
pleaded.      in  revoking  the  submission,  and  if  he  can  show  that  he  had 
good  groimds  for  the  proceeding,  judgment  will  be  given  in 
Misconduct  ^his  favour.     If  he  discover  that  the  arbitrator  or  the  opposite 
or  party,      p^^y  have   grossly  misconducted  themselves,  that  would 
amount  to  a  defence,  for  it  would  be  hard  that  he  should 
have  to  pay  them  damages  for  depriving  them  of  a  power 

^o"^"nen?  ^'^^^  ^^7  ^^"^  abused  (A).     So  when  the  bankruptcy  of  a 
party  to  the  submission  will  prevent  the  other  party  firom 


(z)  Haggett  V.  Welsh,  1  Sim. 
134;  Green  v.  Pole,  6  Bing.  443; 
Milne  v.  Gratrix,  7  East,  607. 

(a)  Skee  v.  Coxon,  10  B.  &  C. 
483. 

{b)  Aston  v.  George,  2  B.  &  A. 
395 ;  King  v.  Joseph,  5  Taunt.  453. 

(e)  Noble  v.  Harris,  3  Keb.  745. 
{d)   King  V.  Joseph,   5  Taunt. 

452. 

(f)  Newgate  v.  Degelder,  2  Keb. 


10,  20,  24  ;  Skee  v.  Coxon,  10  B. 
&  C.  483. 

(/)  Warburton  v.  Storr,  4  B.  & 
C.  103 ;  Brown  v.  Tanner,  1  C.  & 
P. 651. 

{g)  Marsh  v.  Bolteel,  S  B.  &  A. 
507;  Vynior's  Case,  8  Rep.  81,  b. 

(A)  Brown  v.  Tanner,  1  C.  &  P. 
651 ;  Stewart  v.  Williamson,  2  M. 
&  P.  765. 
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reaping  aa^  benefit  from  the  award,  BUppoaing  it  to  be  made   Part  II. 
in  his  £Eivour,  that  will  generally  excuse  the  latter  for  revok-     '   ^'  '  ' 
ing  the  authority  and  incurring  no  further  expense  in  the  Mamageby 
reference  (i).     So  in   action  of  covenant  against  a  woman 
and  her  husband,  alleging  a  covenant  of  the  female  defend- 
ant when  sole,  to  abide  by  and  perform  an  award,  and  laying 
as  a  breach  that  the  female  defendant  had  revoked  the 
authority  of  the  arbitrators  by  marriage,  it  is  open  for  the 
defendants  to  plead  that  the  marriage  took  place  with  the 
consent  of  the  plaintiff  {k). 

There  is,  it  seems,  no  instance  of  the  courts  of  law  interfer- 
ing to  restrain  an  arbitrator  from  making  an  award  after 
revocation.  Though  the  award  may  be  a  nullity,  the  courts 
of  law  disclaim  the  power  of  preventing  him  making  it  (/). 


II.  Revocation  by  leave  of  the  court, 1 — The  arbitrary  K^^?***™* 
power  of  revocation  having  been  much  abused,  and  cases  ^hont 
formerly  being  frequent  in  which  a  party  having  gathered  ^®^*1 
that  the  opinion  of  the  arbitrator  was  hostile  to  him,  imme- 
diately revoked  his  submission,  the  legislature,  to  prevent 
the  delay  and  useless  expense  thus  caused,  has  lately  pro- 
vided, by  the  3  &  4  W.  IV.  c.  42,  s.  39,  "  that  the  power  and  8  &  4  W. 
authority  of  any  arbitrator  or  umpire  appointed  by  or  ing.89.'    ' 
pursuance  of  any  rule  of  court  or  judge's  order,  or  order  of 
Nisi  Prius,  in  any  action  now  brought,  or  which  shall  be 
hereafter  brought,  or  by  or  in  pursuance  of  any  submission 
to  reference  containing  an  agreement  that  such  submission 
shall  be  made  a  rule  of  any  of  his  Majesty's  courts  of  re- 
oord,  shall  not  be  revocable  by  any  party  to  such  reference 
without  the  leave  of  the  court  by  which  such  rule  or  order 
shall  be  made,  or  which  shall  be  mentioned  in  such  submis- 
sion, or  by  leave  of  a  judge ;  and  the  arbitrator  or  umpire 
shall  and  may  and  is  hereby  required  to  proceed  with  the 
reference,  notwithstanding  any  such  revocation,  and  to  make 

(t)  Marsh  y.  Wood,   9  B.  &  C.     East,  266. 
659.  (0  R*    V.  BardeU,  5  A.  &  E. 

(k)  Chamlcy  v.  Winstanley,    6     6I9. 
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Part  TI. 

OH.  III.  8.  8 


No  prohibi' 
tion  unless 
submission 
within 
statute. 


Not  apply 
to  submis- 
sion by 
order  of 
equity. 


Or  to  in- 
dictment. 


Or  tUI  arbi- 
trator has 
complete 
authority. 


such  award,  although  the  person  making  such  revocadon 
.  shall  not  afterwards  attend  the  reference,^  &c.  (n). 

But  in  order  to  deprive  a  party  of  his  common  law  power 
of  revocation,  the  case  must  be  dearly  brought  within  one 
of  the  two  distinct  branches  of  the  section,  either  that  the 
parties  have  consented  to  a  rule  of  court,  judge^s  order,  or 
order  of  Nisi  Prius  in  an  action,  or  that  the  submission  con- 
tains an  agreement  for  making  it  a  rule  of  **  one  of  his 
Majesty's  courts  of  record."  This  latter  branch  evidently 
points  to  the  stat.  9  &  10  W.  III.  c.  15,  and  to  the  submissions 
within  that  act  (o). 

Yet  though  the  words  are  identical  in  the  two  statutes, 
a  different  construction  has  been  put  upon  them  in  equity. 
For  we  have  seen  that  submissions  containing  a  consent 
clause  have  continually,  under  the  statute  of  William  III^ 
been  made  rules  of  the  Court  of  Chancery :  but  in  a  recent 
case  it  has  been  decided  by  the  yice-Chancellor  (Shadwell) 
that  the  provisions  respecting  arbitration  in  the  act  of  Wil- 
liam IV.  apply  only  to  courts  of  Law  ( />).  If  this  be  so, 
submissions  by  order  of  equity  would  still  remain  revocable. 

As  the  whole  section  is  framed  to  apply  to  civil  actions 
only,  it  does  not  affect  the  right  to  revoke,  where  an  indict- 
ment and  all  matters  in  difference  have  been  referred  by 
order  of  Nisi  Prius  (y). 

Nor  does  the  statute  apply  until  the  submission  is  com- 
plete, and  the  arbitrators  have  authority  to  act  unclogged 
by  any  condition  precedent.  For  if  each  of  two  persons 
name  an  arbitrator,  but  stipulate  in  their  submission  that 
the  two  arbitrators  shall  select  an  umpire  before  they  com- 
mence proceedings,  the  submission,  notwithstanding  the 
Act,  seems  to  be  revocable  until  the  condition  precedent  of 
fixing  upon  an  umpire  has  been  performed  (r). 


(n)  The  Irish  Act,  3  &  4  Vic.  c. 
105,  8. 63,  has  like  provisions. 

(o)  R.  V.  Bardell,  5  A.  &  E.  6l9 ; 
S.  C.  suh  nom. ;  R.  v.  Shilliheer,  5 
Dowl.  238  ;  Woodcroft  &  Jones, 
In  re,  9  Dowl.  538. 

ip)  Hall  V.  Ellis,  9  Sira.  530. 


(g)  R.  V.  Bardell,  6  A.  &  fi.  619 ; 
S.  C.  sab  nom ;  R.  v.  ShiUibeer,  5 
DowL  238 ;  Woodcroft  v.  Jones, 
In  re,  9  Dowl.  538. 

(r)  Brif(ht  v.  Durnell,  4  Dowl. 
756. 
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The  application  for  an  order  for  leave  to  revoke  the  suj)-  ^^"  l^* 
mission  under  this  section,  miist  be  made  before  the  arbi — '- — '- — -' 
trator  has  executed  his  award  (*) .  ^^  2fter 

It  will  not  be  granted  ex  parte.     If  it  is  so  granted  inad-  awardmade. 
vertently,  it  seems  it  wiD  be  set  aside  as  a  nullity,  for  each  Not  on  ex- 

"^  ,  ,    parte  appU- 

party,  according  to  the  construction  put  upon  the  statute,  is  cation, 
entitled  to  be  heard  before  any  order  for  leave  to  revoke  is 
made  either  by  a  judge  or  by  the  court  (t). 

In  order  to  prevent  a  recurrence  of  the  old  evils,  it  has  When  leare 
been  intimated  from  the  bench  that  the  discretion  of  the  ,^  i^ 
court  in  allowing  a  revocation  will  be  exercised  in  the  most  «w«*^- 
sparing  and  cautious  manner  (u). 

The  inconvenience  of  having  the  same  matters  pending  Matter 
before  the  two  tribunals  of  Chancery  and  of  the  arbitrator  S^^^^ 
at  the  same  time,  has  been  held  an  insufficient  ground  for 
revocation,  when  the  inconvenience  was  caused  by  the  act 
of  the  party  who  applied  for  leave  to  revoke,  in  filing  a  bill 
in  Chancery  respecting  the  subject  of  the  arbitration,  and 
who  did  not  suggest  that  there  had  been  any  misconduct 
on  the  part  of  the  opposite  party  or  of  the  arbitrator  (or). 

The  following  case  illustrates  the  principles  on  which  the 
eourt  will  probably  act  in  respect  of  these  applications  for 
leave  to  revoke  a  submission. 

The  order  of  reference  gave  the  arbitrator  the  same  power  AH)itrator 
as  a  judge  atNisiPrius  to  decide  on  the  admissibility  of  eyide^e^b- 
evidence,  and  to  reserve  points  of  law  for  the  opinion  of  the  i^^  ^• 
court     It  was  also  expressly  stipulated  by  the  defendant 
that  he  should  retain  the  power  of  objecting  to  the  admis- 
sion in  evidence  before  the  arbitrator  of  certain  depositions. 
These  being  tendered  in   evidence   by  the  plaintiff,   and 
objected  to  by  the  defendant,  were  received  by  the  arbi- 
trator, who,  though  inclined  to  think  some  of  the  objections 
good,  refused  to  decide  at  once  on  their  validity,  but  offered 
to  state  on  his  award,  not  every  objection,  but  every  material 

(«)  PhippB  v.  Ingram,  3  Dowl.  («)  Scott  v.  Van  Sandau,  Ct  B. 

669.  102. 

(t)  Clarke  v.  Stockcn,  5    Dowl.  (a?)  Woodcroft  v.  Jones,  In  re, 

32.  9  Dowl  538. 
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Paet  II.   objection  to  their  reception.     The  defendant  on  this  applied 

OH.  III.  8.  O.  ^       _  ,       .  ^*- 

tor  leave  to  revoke  his  submission,  on  the  ground  that  the 

reception  of  the  evidence   would  render  many  additional 
meetmgs  requisite,  and  that,  although  the  award  might  ulti- 
mately be  set  aside,  yet,  according  to  the  practice  of  the 
court,  he  would  probably  not  recover  his  costs  of  the  re 
ference. 

These  reasons  were,  however,  held  inadequate.  Firstiy, 
because  the  stipulation  for  die  power  of  objecting  to  tiie 
reception  of  the  evidence  was  the  security  provided  by  the 
defendant  for  himself  against  tiie  chance  of  any  error  that 
might  from  tiiis  cause  affect  the  award.  The  other  ground 
of  refusal  was  of  a  more  general  nature,  and  was  stated  by 
the  court  avowedly  with  the  view  of  suggesting  general  rules 
for  future  guidance.  It  proceeded  on  the  following  reason- 
ings : — diat  either  the  arbitrator  might  change  his  mind  and 
reject  the  evidence,  or  that  the  plaintiff  might  withdraw  it, 
or  that  the  award  might  satisfy  the  losing  party  tiiat  justice 
had  been  done ;  that  in  any  one  of  these  three  events  tiie 
matter  in  difference  would  have  been  well  disposed  of  to 
the  great  benefit  of  the  parties :  that  altiiough  it  was  true 
that  if  the  evidence  was  improperly  received,  and  the  award 
for  that  cause  set  aside,  all  tiie  expense  would  have  been  in 
vain,  yet  that  tiiat  was  a  contingency  which  might  never 
happen ;  whereas  if  tiie  submission  were  at  once  revoked,  all 
the  expenses  up  to  the  time  of  revocation  would  certainly 
have  been  fniitiess,  the  cause  would  have  to  be  restored  to 
the  cause  list,  and  on  its  coining  on  again  for  trial,  after 
many  montiis'  delay,  would  probably  soon  be  discovered  by 
tiie  presiding  judge  to  be  a  cause  which  could  not  properly 
be  decided  by  a  jury,  and  that  if  at  his  suggestion  it  was 
sent  to  a  second  arbitration,  the  same  career  of  litigation 
would  be  opened  for  the  second  time:  and  that  on  a 
balance  of  tiie  conveniences  and  inconveniences,  the  con- 
tinued progress  of  the  inquiry  before  tiie  arbitrator  held 
out  the  prospect  of  gi'eater  benefits  and  lesser  evils  to  both 
parties  (y). 

iy)  Scott  V.  Van  Sandau,  1  Q.  B.  102. 
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In  one  case  the  court  made  absolute  a  rule  for  reyoking    ^^'  ^'* 

°  OH.  III.  8.  8. 


the  submission  unless  the  plaintiff  would  permit  the   de« 
fendanty  an  executor,  to  plead  a  judgment  recovered  pend-  ,^^o^^ 
ing  the  reference  by  way  of  a  plea  puis  darrein  continuance  aft«^  ^^ 
before  the  arbitrator,  leaving,  however,  the  effect  of  such  a 
plea  to  the  consideration  of  the  latter  (z). 

The  Court  of  Exchequer  recently  intimated,  that  if  an  arbi-  Arbitntor 
trator,  to  whom  an  action  of  debt  is  referred,  receive  evi-  ^^^' 
dence  of  a  claim  for  damages  for  breach  of  a  covenant,  as 
recoverable  in  the  action,  notwithstanding  the  defendant  ob- 
jects that  such  damages  are  not  a  debt,  the  defendant  may 
properly  apply  for  leave  to  revoke,  since  the  award  would 
be  conclusive  against  him  (a). 

A  submission  by  order  of  a  judge  of  a  county  court  is  not  Submission 
**  revocable  by  either    party,    except  by   consent  of   the  c^ty*'  ** 
judge"  (6).     From  this  section  it  would  seem  that  with  such  *^"^  ^^ 
consent  either  party  might  revoke  it,  notwithstanding  the  withoat 
other  wished  the  reference  to  proceed.  ^~^* 

The  proviso,  however,  which  contains  a  clause  that  the 
judge  ^^  may,  with  the  consent  of  both  parties  aforesaid,  re- 
voke the  reference,^  must  be  noticed.  The  ordinary  con- 
struction of  the  sentences  would  imply  that  this  clause  ap- 
plied only  in  case  of  proceedings  after  the  award  was  made  ; 
but  after  the  award  is  made  there  is  no  longer  anjrthing  to 
revoke  ;  the  arbitrator's  power  is  gone.  If  the  clause  is  to 
be  considered  as  generally  applicable,  it  would  seem  in 
some  measure  to  militate  from  the  construction  put  on  the 
first  part  of  the  section. 

On  a  reference  under  **  The  Lands  Clauses  Consolidation  Submission 
Act,  1845"  (cO,  "  The  Railways  Clauses  Consolidation  Act,  S^a.,*^* 
1845"  (rf),  and  "The  Companies  Clauses  Consolidation  Act,  B*f^y» 

and  Com* 

1845 "  (e),  each  party,  on  the  request  of  the  other,  shall  panics 

ClansesActs 
not  revo- 
(z)  Alder  V.  Park,  5  Dowl.  16.         Appendix  of  Statutes.  «aWe. 

(a)  FaWell  v.  Bastern  Counties         (c)  8  &  9  Vic.  c.  18«  8.  25. 
Railway  Comp.  May  11,  1S48.  {d)  S  Sc  9  Vic.  c.  20,  a.  126. 

(b)  9  &  10  Vic.  c.  95,  8.  77.     See         (c)  8  &  9  Vic.  c,  16,  s.  128. 
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Part  II.   nominate  and  appoint  an  arbitrator  in  the  manner  prescribed 

OH.  III.  8. 8.  ,  *^*  ^ 

in  the  several  acts,  and  after  any  such  appointment  shall 

have  been  made,  neither  party  shall  have  power  to  revoke 
the  same  without  the  consent  of  the  other. 


Order  of  III.  Revocation  in  equity  at  the  will  ofq  party ^ — ^A  sub- 

Swef  ^^^  mission  by  order  of  equity  is  as  revocable  as  a  submission 

in  an  action  at  common  law,  and  the  same  consequences 

generally  follow  («). 

Submifliion      When  the  submission  has  been  revoked  without  just  and 

lometimet    reasonable  grounds,  although  the  authority  of  the  arbitrators 

in  equity     is  gone  at  law,  yet  a  court  of  equity  will  in  certain  cases 

^^'^^^'^^  consider  the   agreement  containing  the   submission  as  in 

some  measure  subsisting,  and  refuse  its  assistance  to  the 

party  who  has  so  improperly  revoked  (/).     The  Court  of 

Chancery  refused  an  injunction  to  prevent  a  creditor  from 

selling  lands  which  had  been  conveyed  to  him  as  a  security 

for  his  debt,  on  the  terms  that  the  amount  of  the  debt  was  to 

be  settled  by  arbitration,  and  that  the  lands  were  not  to  be 

sold  until  two  months  afiier  the  award,  the  arbitrators  having 

in  feu^t  made  their  award,  though  after  the  debtor  who  was 

the  applicant  to  the  coiui;  had  revoked  their  authority  (^). 

Under  a  like  persistance  of  the  arbitrators  in  making  an 

award  despite  of  a  revocation,  the  same  court  declined  to 

grant  an  injunction  to  prohibit  the  purchaser  from  taking 

possession  of  a  wharf  which  was  agreed  to  be  sold  at  a  price 

to  be  fixed  by  the  arbitrators  (A). 

SubmiBsion       The  following  case  cannot^  it  is  apprehended,  be  con- 

n^rev^-  sidered  as  good  law  in  England.     On  a  motion  before  the 

bie  inlie-,  Irish  Court  of  Chancery  to  set  aside  an  award  pursuant  to 

a  submission  made  an  order  of  Chancery,  under  the  Irish 

Stat.  10,  W.  III.  c.  14  (e),  on  the  ground  that  the  party 

(c)    Haggett  v.    Welsh,  1   Sim.  Jac.  &  W.  606. 

134 ;  Hide  v.  Petit,  1  Cas.  in  Chanc.  (A)  Pope  v.  Lord  DuncaDnon,  9 

185;  S.  C.  2  Freem.  133.  Sim.  177. 

(/)  Pope  V.  Lord  Doncannon,  9  (0  This  statute  is  identical  with 

Sim.  177.  the  English  Act,  9  &  10  W.  IIL 

{g)  Harcourt  v.  Ramsbottom,  1  c.  15. 


land. 
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moying  had  revoked  the  arbitrator's   authority  before  the    Part  II. 

_°  _       ,  i.  1     1^  .  J  OH.  III. 8.  8. 

award  was  executed,  the  court  refused  the  motion,  and  con- 

firmed  the  award,  on  the  ground  that  after  the  submission 
was  made  an  order  of  court,  the  party  had  no  longer  any 
power  to  revoke  (k). 

We  have  before  noticed  that  it  would  seem,  firom  a  deci-  5j**jl*  * 
sion  of  Vice-Chancellor  Shadwell,  that  the  statute  3  &  442^1.80/ 
W.  IV.  c.  42,  which  in  section  39  prohibits  a  party  from  ^  *4d^. 
revoking  his  submission  (if  capable  of  being  made  a  rule  of 
court)  without  leave  of  the  court  or  a  judge,  leaves  submis- 
sions made  rules  of  the  Court  of  Chancery  unafTected  by  its 
provisions  (/). 


IV.  Revocation  by  bankruptcy.^ — It  seems  now  settled  B*nJ^P*<T 
that  the  bankruptcy  of  a  party,  subsequent  to  a  reference,  tion. 
will  not  of  itself  operate  as  a  revocation  of  the  submission. 

The  question  has  ofiben  been  mooted.     In  favour  of  bank-  jn'l^^  of 
niptcy  being  a  revocation,  it  has  been  argued  that  it  deprives  J«pkrnptcy 
the  bankrupt  of  all  control  over  his  property,  including  often  Tocation. 
the  subject  of  the  reference,  thus  rendering  him  liable  to 
process  of  contempt  for  disobedience  to  an  award,  which  the 
law  itself  by  taking  his  property,  prevents  him  from  per- 
forming—that the  revocation  is  for  the  benefit  of  his  oppo- 
nent also,  who  can  rarely  gain  anything  from  an  award  in 
his  favour  against  a  bankrupt,  and  who  probably  would  not 
have  agreed  to  refer  had  the  party  been  a  bankrupt  at  the 
time  of  the  submission  being  made — that  as   a  submission 
not  originally  binding  all  parties  is  void,  it  foUows   as   a 
rational  consequence  that  if  by  matter  ex  post  facto  a  sub- 
mission becomes  ineffectual  as  to  one  party,  it  must  also  be 
altogether  defeated  {m). 

To  this  it  is  answered,  that  bankruptcy  does  not  put  an  Aignmenti 
end  to  a  suit  at  law  instituted  by  the  bankrupt ;  that  it  can-  ^^ 
not  therefore  determine  an  arbitration  founded  on  that  suit ; 

(A)  (VSalliYan  v.  Hutchins,  cited         (/)  Hall  v.  Ellis,  9  Sim.  630. 
ID  Bignold  V.  Springfield,  7  C.  &  F.         (m)  Matsh  v.  Wood,  9  B.  &  C. 
85.  659. 
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Part  II.  that  if  a  bankrupt  has  commenced  an  action  without  cause, 

OH.  m.  8. 8.  ^v    T_     ,  .1-1  1  1 .  . 
the  bankruptcy  neither  does  nor  ought  to  protect  him  agamst 

the  consequences  of  it  (n) ;  that  bankruptcy  is  the  act  of 
the  bankrupt  hims^  (o) ;  that  he  is  no  more  to  be  excused 
from  performance  of  an  award,  than  a  person  who  has  wil- 
fully sold  the  subject  of  reference,  and  thus  rendered  per- 
formance on  his  part  impossible ;  that  the  fact  of  a  party 
becoming  bankrupt  after  he  has  entered  into  a  contract, 
cannot  put  an  end  to  or  disturb  the  pecuniary  interests  of 
other  parties  to  that  contract  (p) ;  that  as  he  remains  liable 
at  law,  in  case  the  assignees  do  not  adopt  his  contract  (q), 
he  ought  also  to  be  bound  to  abide  the  event  of  his  sub- 
mission. 
No  case  de-  There  is  no  case  in  which  the  decision  necessarily  pro- 
niptejto  be  ceeds  on  the  principle  that  bankruptcy  amounts  in  itself  to 
a  revocation  q^  revocation.  The  case  which  is  thought  to  come  nearest 
to  it,  merely  decided  that  the  bankruptcy  of  one  party  justi- 
fied his  opponent  in  revoking  the  submission  (r).  And  it 
probably  would  now  be  considered  by  the  court  or  a  judge 
as  a  good  ground  for  allowing  a  revocation  under  the 
statute  («).  But  both  before  (t)  and  since  that  decision,  the 
courts  have  expressly  held  that  the  bankruptcy  is  no  revoca- 
tion in  law,  and  that  whether  the  submission  is  on  a  verdict 
taken  or  otherwise  (u).  They  have  indeed  avoided  deciding 
the  general  question  in  some  instances,  where  there  were 
other  clear  grounds  for  refusing  to  interfere  with  the  award. 
Arbitrator  Thus  where  the  arbitrator  stood  in  the  situation  of  a  stake- 
hoidCT:^  holder,  the  court  refused  to  set  aside  the  award,  leaving  the 
party  to  raise  the  question  in  a  more  solemn  manner ;  and 
on  the  case  coming  on  again  in  another  form,  held,  that  as 
the  authority  of  the  arbitrator  was  there  coupled  with  an 


(n)  Andrews  v.  Palmer,  4  B.  &  (r)  Marsh  v.  Wood,  9  B.  &  C. 

A.  250.  659. 

(o)  Taylcr  v.  Marling,  2    M.  &  (*)  3  &  4  W.  IV.  c.  42,  s.  39. 

G.  55.  (t)  Andrews  v.  Palmer,  4  B.  & 

(p)  Taylor    v.  Shuttleworth,  8  A.  250. 

Dowl.  261.  (i»)  Hemsworth  v.  Brian,  1  C.  B. 

(q)  Boorman  v.  Nash,  9  B.  &  C.  131. 
145. 
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interest,  it  was  not  in  that  instance  at  least  revoked  by  the  Part  II. 
bankruptcy  (ar).    But  when  the  arbitrator  has  been  clothed  ^•"^•^•^' 
with  nothing  but  the  ordinary  authority,  the  courts  have 
equally  refused  to  set  aside  the  award  (y),  have  sustained 
the   judgment  entered  up   on  the   verdict  taken  at  Nisi  Award 
Prius  iz),  and  have  enforced  the  award  against  the  bankrapt  ^^^ 
by  attachment,  notwithstanding  his  affidavit  that  the  bank-  enforced. 
ruptcy  rendered  it  impossible  for  him  to  perform  the  award, 
by  depriving  him  of  the  property  ordered  to  be  delivered 
up  (a). 


V.  Revocation  by  insolvency.'] — The  case  of  insolvency  Whether  in- 
does  not  seem  to  differ  in  principle  from  that  of  bankruptcy,  nv^lation. 
Where  a  cause  had  been  referred  by  a  judge^s  order,  and 
the  plaintiff  had  been  discharged  under  the  Insolvent 
Debtors'  Act  before  the  award  was  made,  the  Court  of 
Exchequer  refused  an  application  on  the  part  of  the  assignee 
to  set  aside  the  award  on  the  ground  of  the  insolvency 
operating  as  a  revocation.  The  court  refused  to  decide  the 
question  on  such  a  motion,  or  to  give  any  opinion  on  the 
effect  of  the  insolvency  (b). 


VI.  Revocation  by  marriage  of  a  female  party,] — The  Mairiage  of 
marriage  of  a  woman,  who  is  a  party  to  a  submission,  before  part/ a 
the  award  is  made,  is  a  countermand  of  the   arbitrator's  invocation. 
authority,  for  marriage  is  a  civil  death  of  all  her  rights  (c), 
and  it  needs  not  notice  to  the  arbitrator  to  make  the  revo- 


(ar)  Taylor  v.  Shuttleworth,  8 
Dowl.  281 ;  Tayler  v.  Marling,  2 
M.  &  G.  55. 

(y)  Snook  v.  Hellyer,  2  Chitt. 
43. 

{z)  Andrews  v.  Palmer,  4  B.  & 
A.  250. 

(a)  Hemaworih  v.  Brian,  I  C.  B. 
131 ;  R.  V.  Hemsworth,  3  C.  B. 
745 ;  Haswell  v.  Thorogood,  7  B. 


&  C.  705. 

(d)  Hobbs  V.  Ferrars,  8  Dowl. 
779 ;  S.  C.  4  Jur.  825. 

(c)  Chamley  v.  Winatanley,  5 
East,  266 ;  Bac.  Arb.  B.  Baron  & 
Feme,  E. ;  Com.  Dig.  Arb.  D.  5 ; 
M'Can  V.  O'Ferrall,  8  C.  &  F.  30 ; 
Andrews  v.  Palmer,  4  B.  &  A.  250; 
Saccum  v.  Norton,  2  Keb.  865, 
877,  3  Keb.  9. 
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Part  II.  cation  complete  (d).  If  there  be  others  joined  with  her  as 
— '- — '—^'  co-plaintiffs  and  co-defendants  in  the  reference,  her  mar- 
riage avoids  the  submission  as  to  all  of  them  (e).  But  as 
it  is  a  voluntary  act  on  her  part,  it  is  a  breach  of  her  agree- 
ment to  abide  by  and  perform  the  award,  and  renders  her 
and  her  husband  liable  to  an  action  (/). 


refoaal  to 
proceed. 


Change  in        vii.  Revocation  by  the  refusal  to  act^  or  death  of  the 
aibitiBtor.    arbitrator,^ — A  change  in  the  character  of  the  arbitrators 
does  not  of  itself  effect  a  termination  of  tiieir  authority. 
Where  arbitrators  were  made  by  order  of  chancery  commis- 
sioners to  determine  the  controversy  between  the  parties, 
tiiey  still  retained  the  authority  given  them  by  the  submis- 
sion {g). 
Arbitmtor*!     It  has  been  decided  in  equity,  by  Lord  GhanoeUor  Eldon, 
that  if  tiie  arbitrators  refuse  to  proceed  witii  a  suit  that  has 
been  referred  to  them,  the  suit  may  be  prosecuted  as  if  no 
reference  had  been   made;  and  in  giving  judgment,  Lord 
Eldon  put  it  on  the  same  footing  as  a  case  where  one  of 
the  arbitrators  had  died  (A). 
BeTocation       When  there  are  two  arbitrators,  and  also   an   umpire, 
^^^J^^l^  who  is  to  decide  in  case  of  their  disagreement,  and  no  time 
there  is  an  is  limited  for  making  tiie  award,  the  authority  of  the  arbi- 
^    '      trators  will  be  terminated  by  their  disagreement,  and  that  of 
the  umpire  will  commence  {i). 
Death  of  ar.     The  death  of  the  arbitrator  of  necessity  terminates  his 
KYmtion.  P^^^^j  defeating  die  submission,  and  opening  tiie  whole 
matter  (k).    That  latter  result  may,  however,  be  prevented 


{d)  Com.  Dig.  Arb.  D.  5;  White 
V.  Gifford,  Rolle.  Ab.  Autb.  E.  4, 
p.  331 ;  Vin.  Ab.  Authority,  1,  3. 

(e)  Com.  Diff.  Arb.  D.  5 ;  White 
V.  Gifford,  Rolle.  Ab.  Autb.  E.  4, 
p,  331  i  Bac.  Ab.  Baron  &  Feme,  E. 

(/)  CharDley  v.  WiDStanley,  6 
East.  266.  See  also  Lambert  v. 
Hutcbioson,  2  M.  &  G.  858,  where 
the  point  might  have  been  raised. 

(g)  HiU  v.    HiU,  Vin.  Ab.  Au- 


thority, I.  2. 

(A)  Crawsbay  v.  Collins,  3 
Swanst.  90. 

(t)  Tunno  v.  Bird,  In  re,  5  B. 
&  Ad.  488.     See  P.  2,  cb.  4,  s.  4, 
d.  4,  commencement  of  the  um- 
pire's authority. 

{k)  Crawsbay  v.  Collins,  3  Swanst. 
90 ;  Cbeslyn  v.  Dalby,  2  Y.  &  C. 
170;  Hooper  v.  Abrahams,  4 
Moore,  3. 
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by  the  introduction  of  proper  clauses  into  the  submission,  ^^^'^  11* 

proYiding  for  the  appointment  of  a  new  arbitrator  m  case  of 

the  decease  of  the  first  (l). 

If  there   be   more    than    one    arbitrator,  the    death    of  Death  or 
any  one  would,  it  is  presumed,  terminate  the  power  of  all,o„e  of  leye- 
unless  the  submission  expressly  provided  that  the  survivors  ™^"^" 
might  act  alone  (m).    Possibly  the  refusal  of  one  of  several 
arbitrators  to  proceed  with  the   reference   might  have  the 
same  effect,  for  the  authority  of  arbitrators  being  derived 
from  private  individuals  is  different  from  that  possessed  by 
persons  holding  a  public  trust,  and  performing  a  public  duty, 
and  must  be  executed  by  all  (n).     At  any  rate,  if  it  does  not 
avoid  the  submission,  it  would  be,  it  is  apprehended,  a  good 
ground  for  revoking  it. 

Provision  is  made  in  a  recent  statute,  that  in  case  the  coanties 
barrister  who,  pursuaat  to  several  statutes,  is  to  be  appointed  *"^^ 
to  decide  between  counties  and  boroughs  with  regard  to  death,  &c., 
certain  expenses  of  prisoners,  should  die,  or  reftise  to  act^^         ^'' 
or  be  disabled  from  acting  before  making  his  awaxd,  another 
is  to  be  chosen,  in  the  same  manner  as  if  no  appointment 
had  been  made  (o). 

By  the  clauses  respecting  arbitrations  under  '^  The  Lands'  Death,  &c. 
Clauses  ConsoUdation  Act,  1845"  (p),  and  "  The  Railways'  ^^^'^f' 
Clauses  Consolidation  Act,  1845''  (7),  provision  is  made,  Lands  and 
that  «  if  when  a  single  arbitrator  shall  have  been  appointed,  ^^^ 
such  arbitrator  shall  die,  or  become  incapable  to  act  before  Conadida- 
he  shall  have  made  his  awaxd,  the  matters  referred  to  him 
shall   be   determined  under  the  provisions  of  this  or  the 


(/)  See  form  of  such  clause  in  Nicholson  v.  Middleton,  3  B.  &  B. 

Jarman  &  B^thewood's  Convey.,  214. 

vol.  i.  pp.  533,  619.  (0)  7  &  8  Vic.  c.  93,  s.  2.    See 

(m)    Urawsbay    v.     Collins,    3  Appendix  of  Statutes. 

Swanst.  90.  (p)  8  &  9  Vic.  c.  18,  s.  29.    See 

(»)    R.  V.  Whitaker,  9  B.  &  C.  Appendix  of  Statutes. 

648;  Grindley  y.  Barker,  I  B.  &  ( 9)  8  &  9  Vic.  c.  20,  s.  130.     See 

P.  229 ;  R*  V.  Hobbes,  Noy,  47 ;  Appendix  of  Statutes. 
See  Vin.  Ab.  Autb.  B. ;    Doe  d. 
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Pabs  IL  gpeoial  act,  in  the  same  manner  as  if  such  arbitrator  had  not 

OB.  III.  B.  8.     '^  7  ,„ 

■ been  appomted.' 

When  the  parties  have  each  appointed  an  arbitrator  mider 
either  of  the  above    statutes  (r),  if  either  arbitrator  die  or 
become    incapable,    the    party  who    appointed    him  may 
appoint  another  in  his  place,  and  if  he  fetil  to  do  so  within 
seven  days  after  notice  in  writing,  the  remaining  arbitrator 
may  proceed  ex  parte ;  so  if  either  arbitrator  refuse,  or  for 
seven  days  neglect  to  act,  the  remaining  arbitrator  may  pro- 
ceed ex  parte,  and  make  an  award  (s). 
Under  the       Under  "  The  Companies'  Glauses  Consolidation  Act,"  the 
CiauseB       {NTovisions  are  similar,  except  that  in  all  the  four  events  of 
Sn"Actr   ^^^9  incapacity,  refusal,  or  neglect  to  act,  the  party  has 
the  option  of  appointing  a  new  arbitrat(»r  within  seven  days 
after  notice  in  writing  (t) 


DeRthof  a       VIII.  Revocation  by  the  death  of  a  party.] — Generally  if 
party  a  re-  githej  of  two  parties  to  a  submission  die  before  the  award 

Tocation.  ^ 

is  made,  the  power  of  the  arbitrator  is  wholly  gone  (u). 

Other  contracts  in  general  retain  their  force  against  the 
property  of  a  person  after  his  death.  But  the  rule  with 
respect  to  submissions  is  otherwise,  because  the  reasons  are 
different. 

A  man  who  agrees  to  a  reference  may  know  that  he  is 
capable  of  giving  explanations  which  his  heir  or  persoual 
representative  cannot  give.  He  knows  that  if  his  opponent 
be  examined  as  a  witness,  he  may  be  examined  also.  He 
may  therefore  agree  to  bind  himself  to  an  arbitration,  but 
not  to  bind  those  who  are  to  succeed  him  (a:).  Th^^t  this 
principle  is  founded  on  wisdom,  is  proved  from  its  having 


(r)  8  &  9  Vic.  c.  18,  88.  26,  30.  Appendix  of  Statutes.     See  P.  2, 

See  Appendix  of  Statutes ;  8  &  9  ch.  4,  s.  3,  d.  3,  as  to  proceediugs 

Vic.  c.  20,  88.  127,  131.    See  Ap-  by  remaining  arbitrator, 

pendix  of  Statutes.  (u)  Tyler  v.  Jones,  3  B.  &  C. 

{$)  See  P.  2,  ch.  4,  s.  3,  d.  3,  as  144. 

to  proceedings  by  remaining  arbi-  (j;)  The  President,  &c.,  of  Orphan 

trator.  Board  v.  Van  Reenen,  1  Knapp.  Pr. 

(0  8  &  9  Vic.  c.  16,  8.  129.    See  Council  Rep.  83. 
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been  adopted    into    the   laws    of   England,    Scotland  (y)  ^^^'  H- 

Spain  (z)^  and  into  the  civil  law  (a).     The  law  of  France 

indeed  is  not  in  exact  accordance  with  the  above,  for  it 
seems  an  arbitration  in  France  is  not  stopped  by  the  death 
of  one  of  the  parties,  if  his  heir  be  of  full  age  (6). 

An  exception  to  die  universality  of  this  rule,  that  death  Whether 

,  ^,  ,  .  ^,      death  of  one 

IS  a  revocaticm,  occurs  where  there  are  several  parties  on  the  of  teyeiai 
same  side.  For  it  is  very  questionable  as  a  general  proposi-  ^"'^J^ 
tion  of  law,  whether  the  dealli  of  one  of  them  avoids  an. 
afteimade  award  (c).  Where  an  action  would  not  abate  by 
reason  of  the  death  of  one  party,  it  seems  probable  that  a 
reference  of  that  action  is  not  vacated  by  such  death,  but 
that  the  power  of  the  arbitrator  remains  to  bind  the  sur- 
vivors, though  not  the  representatives  of  the  deceased  (d). 

But   the  analogy  of  an  action  will  not    hold  in  every  Though 
respect ;  for  though  the  death  of  a  single  plaintiff  or  defend-  ^eiT 
ant  after  verdict  will  not  abate  an  action,  yet  it  has  been  ^^^\  ^  ^^ 
often  decided  that  taking  a  verdict  on  a  submission  at  Nisi 
Piius  does  not  prevent  the  death  happening  aft;er  it  revoking 
it  altogether  (^),  for  the  finding  of  the  jury  is  a  mere  formal 
entry  (/).     This  was  held  to  be  the  effect  of  a  death  when 
the  plaintiff  died  in  tlie  morning,  and  the  award  was  executed 
in  the  evening  of  llie  same  day  (g).     A  distinction  was  taken 
in  an  older  case,  that  death  was   a  revocation  when  the 
submission  at  Nisi  Prius  embraced  other  matters  than  those 
to  which  the  verdict  could  apply,  but  not  when  the  cause 
only  was  referred  ({h).    That  distinction,  however,  has  been 


(y)  Erskine's  Institutea,  Book 
IV.  tit.  3,  sec.  16,  12th  Ed. 

(z)  Johnson's  Spanish  Law,  p. 
295. 

(a)  Dig.  lib.  4^  tit.  8,  1.  27; 
Domat.  lib  1,  tit.  14,  s.  1,  pt  6. 

(6)  Code  de  Proc.  Civ.  P.  11. 
liv.  3,  tit  nnimie,  s.  1013. 

(c)  Hare  &  Milne,  In- re,  6  Bing. 
N.  C.  158. 

(d)  Edmunds  v.  Cox,  2  Chitt. 
432. 


(e)  Rhodes  v.  Haigb,  2  B.  &  C. 
345;  Cooper  v.  Johnson,  2  B.  & 
A.  394. 

(/)  Toussaint  v.  Hartop,l  Moore, 
287,  7  Taunt.  571 ;  Prentice  v. 
Reed,  1  Taunt.  151. 

ig)  Potts  V.  Ward,  1  Marsh. 
366. 

(h)  Bower  v.  Taylor,  cited  in 
Rhodes  v.  H^b,  2  B.  &  C.  346 ; 
S.  C.  cited  7  'fiiunt.  574. 
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^^'  11-  expressly  overruled  both  in  the  Queen^s  Bench  and  Common 

OH.  III.  I.  8.  ,^^        .  /. 

Fleas  (A). 

Not  when        A  distinction  is  taken  as  to  die  effect  of  death  as  a  revo- 
to  state  a     eation,  when  the  referee  has  to  state  a  case  instead  of  make 
»P«cial  caie.  ^n  award.     Where  a  cause  was  by  order  of  Nisi  Prius  re- 
ferred to  a  barrister,  who  was  to  state  a  special  case,  and 
the  case  was  stated  and  delivered  after  die  death  of  the 
defendant,  the  court  refused  to  set  it  aside,  for  it  was  said 
if  it  had  been  the  case  of  a  special  verdict,  and  one  of  the 
parties  had  died  before  the  verdict  was  prepared,  that  would 
have  made  no  difference ;  that  the  referee  was  a  person  put 
in  the  place  of  the  judge  to  settle  the  points  for  the  opinion 
of  the  court,  and  that  if  the  referee  had  not  been  substituted, 
the  judge  might  have  proceeded  to  setde  the  case  after  the 
death  of  the  parties  (t). 
Parties  with      When  One  submission  includes  several  parties  on  the  same 
iertBtB,   '   ^a^9  who  have  each  of  them  separate  interests,  the  death 
death  of      Qf  qj^q  avoids  the  submission  only  as  to  him.   Thua  where  the 

one.  ,  •'        , 

owners  of  a  ship,  and  the  several  freighters,  who  had  distinct 

interests  in  tiie  cargo,  submitted  some  differences  which  had 

arisen  to  arbitration,  it  was  holden,  that  the  death  of  one  of 

the  freighters  before  tiie  award  made,  affected  it  only  as  to 

him,  and  was  no  revocation  as  to  the  others  (/). 

Death  of  in-      jj^  one  instance  the  court  practically  treated  die  death  of 

tion  as  to     an  infant  as  a  revocation  of  a  submission,  so  far  as  it  affected 

*'*"^^'     parties  who  were  his   guardians  and  trustees.     They  had 

joined  in  a  reference  affectilig  lands,  of  which  the  infant  was 

tenant  for  life.     He  died  pending  the  reference.     An  award 

made  against  them  after  his  death  was,  on  application  to  the 

court,  set  aside  so  fjEU*  as  it  related  to  tiiem  (k). 

No  relief  ill      Nor  Can  equity  give  any  assistance,  though  a  party  deceased 

reyooittoii    ^^^  Covenanted  for  himself,  his  heirs,  and   executors,  to 

by  death,    convey  lands  at  a  price  to  be  fixed  by  arbitration,  and  the 


(A)  Ck>oper  v.  Johnson,  2  B.  &  661. 

A.  394 ;  Rhodes  v.  Haigh,  2  B.  &  (/)  Reported  2  Archb.  Practice, 

C.  345;  Toussalnt  v.  Hartop,  7  1226,  7th  Ed. 

Taunt.  571.  (ib)  Bristow  v.  Binns,  3  D.  &  R* 

(t)  James  v.  Crane,  3  D  &  L.  184. 
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arbitrators  have  executed  their  award,  valid  in  every  respect  Pabt  II. 
except  that  the  coyenantee    died   before  it  was  made,  for  ^*"''"'  ' 
in  order  to  ground  an  application  for  a  specific  performance, 
the  terms  of  the  contract  must,  unless  otherwise  provided,  be 
ascertained  by  the  arbitrator  in  the  lifetime  of  the  parties  (/). 

To  avoid  the  inconvenience  which  resulted  from  this  rule  CUiwe  to 
of  law,  of  death  being  a  revocation,  it  was  suggested  by  Lord  death 
Eldon  that  the  contract  might  be  framed  so  as  to  prevent  its  ^^^  '^ 

^  *^  .         Tocation* 

operation  (tn) ;  and  it  was  recommended  by  Lord  Tenter- 
den  (n)  that  the  parties  should  insert  a  clause  in  their  sub- 
mission providing  that  the  death  of  either  or  any  of  them 
should  not  revoke  the  authority  of  the  arbitrator,  and  that 
the  award,  in  case  of  a  death,  should  be  delivered  to  the 
personal  representative.  Glauses  to  this  effect  have  been 
generally  adopted  since,  as  they  have  been  decided  to  be 
perfectly  valid  and  efficacious  to  keep  alive  the  authority  of 
the  arbitrator  (o). 

IThe  usual  clause  runs  thus:  ^^  That  the  award  is  to  be  Uroalfonn 
delivered  to  the  parties,  or  either  of  them,  or  if  either  of  cUiue! 
them  should  be  dead  before  the  making  of  the  award,  to 
their  respective  personal  representatives  requiring  the  same.'' 
From  these  words  the  law  will  imply  a  stipulation  that  the 
arbitrator's  authority  is  not  to  be  determined  by  a  death, 
without  there  being  any  express  provision  to  that  effect  (p). 

The  clause  in  question  amounts  to  an  agreement  that  the  Effect  of 
personal  representative  shall  pay  any  sum  of  money  found  *^®  <^^"°**- 
due  from  the  deceased  either  in  his  lifetime  or  after  his 
death.  The  personal  representatives,  indeed,  cannot  be 
compelled  to  appear  before  the  arbitrator,  nor  can  the  award 
be  enforced  by  attachment  against  them ;  but  the  assets  of 
the  deceased  are  bound  by  this  agreement  as  by  any  other 
simple  contract  (q) ;    and  the  executors  will  be  bound  to 

(/)    Blnndell    v.   Brettargh,    17  Bing.  435 ;  Dowse  v.  Ck)ze«  3  Bing. 

Ves.  232.  20 ;  S.  C.  10  Moore,  272. 

(m)   Blandell  v.  Brettargb,  17  (p)  Clarke  v.  Crofts,  4  Bing. 

Vc8.  232.  143 ;   Lewie  v.  Winter,  W.  W.  & 

(n)  Coo|>er  v.  Johnson,  2  B.  &  D.  47. 

A.  394 :  Prior  v.  Hembrow,  8  M.  &  (o)  Lewin  v.  Holbrook,  2  Dowl. 

W.  873.  N.  S.  991 ;  Tyler  v.  Jones,  3  B.  & 

(o)   MDongal  v.  Robertson,  4  C.  144 ;  Dowse  v.  Coze,  3  Bing.  20. 
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^^**  ^h  contribute  to  the  costs  of  the  reference  and  award  which 

1  have  been  paid  by  a  surviving  party  to  the  solicitor  jointly 

employed  by  him  and  tlie  deceased  to  conduct  the  reference 
on  their  behalf  (r). 
Enfbrcmg        As  against  the  surviving  parties  the  award  may  generally 
luainst  sur-  he  enforced  by  attachment.     If,  however,  on  the  motion  thus 
▼iTow.        ^  enforce  it,  it  can  be  made  to  appear  to  the  court  that  the 
party  called  upon  to  perform  the  award  has  incurred  any 
danger  or  lost  any  benefit  by  reason  of  the  personal  repre- 
sentative of  the  deceased  party  not  having  been  brought  be- 
fore the    arbitrators,  in  such   case  terms  and  conditions 
would  probably  be  imposed  by  the  court  calculated  to  re- 
move such  danger  or  inconvenience ;  or  the  party  would  be 
left  to  his  remedy  by  action  on  the  award.     But  where  the 
award  is  made  in  favour  of  the  side  of  the  deceased  no  such 
difficulty  seems  likely  to  occur  («). 

Death  no  It  is  provided  in  "  The  Lands'  Clauses  Consolidation  Act, 
ui^Mthe  1845'' (^),  "The  Railways'  Clauses  Consolidation  Act, 
^^  1845 "  (w),  and  "  The  Companies'  Clauses  Consolidation 
aadCompa-  Act,  1845"  (o?),  with  respect  of  references  imder  these  acts, 
ClMues  *^^^  *^'  *^®  appointment  of  an  arbitrator  by  either  party 
Acto.         the  death  of  either  party  shall  not  operate  as  a  revocation. 

(r)  Prior  V.  Hembrow,  8  M.  &  Appendix  of  Statutes. 

W.  873.  (»)  8  &  9  Vict.  c.  20, 8. 126.  See 

(s)  Hare  &  Milne,  In  re,  6  Bing.  Appendix  of  Statutes. 

N.  C.  158.    See  Wrightson  v.  By-  (x)  8  &  9  Vict.  c.  16,  s.  128.    See 

water,  3  M.  &  W.  199.  Appendix  of  Statutes. 

(0  8  &  9  Vict.  c.  18,  8.  25.    See 
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CHAPTER  IV, 


THE  POWER  AND  DUTY  OF  THE  AKBITBATOR 
BEFORE  MAKING  THE  AWARD. 


An  endeavour  has  been  made  to  comprise  in  this  chapter  Part  ii. 
a  consideration  of  the  chief  things  an  arbitrator  either  may  °°*  '^^  *•  ^' 
do,  or  must  do,  in  the  fulfilment  of  his  office,  up  to  the  time  S«ope  and 

•        ,  .        ,  .  «  contents  of 

of  making  his  award.  the  fourth 

The  first  section  treats  largely  of  the  powers  to  be  exer-  ^^V^- 
cised,  and  of  the  duties  to  be  performed,  by  the  arbitrator  in 
the  ordinary  course  of  a  reference,  and  also  includes  some 
provisions  respecting  the  attendance  of  parties  and  witnesses 
before  him. 

The  second  section,  aftier  showing  the  arbitrator's  want  of 
power  to  delegate  his  authority  to  another,  discusses  how 
tai  he  may  take,  and  adopt  as  his  own,  a  scientific  opinion 
on  matters  of  fact,  or  a  legal  opinion  as  to  a  point  of  law. 

In  the  third  section  are  laid  down  rules  for  the  conduct  of 
the  case,  when  there  are  several  arbitrators  jointly  called 
upon  to  act,  instead  of  one  only. 

The  fourth  section  concludes  the  chapter  with  a  disserta- 
tion on  the  mode  of  appointment,  and  on  the  powers  and 
dates  of  an  umpire. 
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SECTION   I. 


OF  PROCEEDINGS   IN   THE  REFERENCE. 


Part  II.       I.  Serving  the  submission  on  the  arbitrator.'] — ^When  a 

*^  '  '  '  cause  is  referred  at  Nisi  Prius,  the  attorney  of  one  of  the  par- 

Procurin^    ties  should  get  the  order  of  Nisi  Prius  from  the  associate  if 

and  serTisff 

order  of  the  trial  Were  at  the  assizes3  or  from  the  clerk  of  Nisi  Prius 
reference,  j^^  ^^  Court  of  Quccn's  Bench,  or  the  associate  in  the  other 
courts  if  the  cause  were  tried  at  the  sittings  at  Nisi  Prius  in 
London  or  Middlesex  (a).  The  order  should  be  obtained 
and  served  on  the  arbitrator  without  any  great  delay, 
for  the  original  time  limited  for  making  the  award  is  often 
very  short,  and  if  it  expire  before  the  submission  is  served 
on  the  arbitrator,  the  reference  would  be  entirely  defeated(i), 
unless  the  court  or  a  judge  on  special  motion  should  be 
of  opinion  that  they  had  power  under  the  statute  (c)  to  en- 
large the  time,  and  should  think  fit,  in  the  exercise  of  their 
discretion,  thus  to  remedy  the  neglect.  The  submission  in 
general  should  be  left  with  the  arbitrator,  as  it  is  the  docu- 
ment which  authorizes  his  proceedings  and  defines  his 
powers.  He  usually  requires  it,  also,  for  the  purpose  of 
from  time  to  time  making  the  necessary  indorsements  on  it 
It  is  advisable,  therefore,  to  take  a  copy  of  it  before  it  is 
served. 


Power  of         II.  Power  of  the  arbitrator  to  regulate  the  proceedings  in 
fix  time  and  the  reference,'] — It  lies  entirely  vrith  the  arbitrator  to  appoint 

ftSs.  ^«  t™«  «^.d  Pl^^«  «^  meeimf^  for  proceeding  in  the  refer- 
ence,  and  it  is  the  duty  of  the  parties  to  attend  to  his  ap- 
pointment (c^.      In   general,  soon  after  the  submission  is 

(a)  Arch.  Pract.  1228,  7th  Ed.  fc)  8  &  4  W.  IV.  c.  42,  8.  39- 

{h)  Doe  d.  Fisher  v.  Saunders,  3         \d)    Fetherstone   v.    Cooper,  9 
B.  &  Ad.  783.  Ves.  67. 
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made,  ihe  party  who  wishes  to  go  on  with  the  reference  will  P^m  n. 

call  upon  the  arbitrator,  deliver  to  him  the  submission,  and  

request  him  to  appoint  a  meeting.  It  is  usual  to  try  to 
arrange  some  day  by  agreement  that  is  conyenient  for  all 
parties,  but  if  such  an  arrangement  cannot  be  made,  and  it 
be  necessary  for  the  arbitrator  to  make  the  appointment,  he 
generally  gives  to  the  party  applying  for  it  a  written  appoint- 
ment specifying  the  time  and  place  at  which  the  parties  and 
their  witnesses  are  to  appear  (e).  The  arbitrator  ought  not 
to  fix  on  too  early  a  day,  considering  that  he  must  give  the 
parties  time  to  get  up  their  proofs  and  collect  their  wit- 
nesses ;  nor,  when  either  party  is  anxious  to  press  on  the 
case,  ought  he  on  light  grounds  to  appoint  a  distant  day,  for 
delay  in  the  decision  often  causes  serious  inconvenience  to 
the  party  entitled  to  recover,  and  may  amount  even  to 
practical  injustice. 

The  party  obtaining  the  written  appointment  should  serve  Soring  ap- 
a  copy  of  it  on  his  opponent  without  delay,  or  at  least  within  5^*^^!^* 
a  reasonable  time  before  the  day  of  meeting.  Q^t- 

The  arbitrator  may  revoke  the  appointment  he  has  given  Power  of 
if  he  shall  think  fit.     If  from  any  cause  either  party  find  that  ^^^^'^ 
he  will  not  be  able,  or  that  it  will  be  very  inconvenient  for  appoint- 
him  to  attend  at  the  specified  time,  he  should  give  timely  ^^^^' 
notice  of  it  both  to  his  opponent  and  to  the  arbitrator ;  and 
the  latter  will  in  his  discretion  either  insist  on  his  attendance 
or  put  off  the  meeting  and  appoint  another  day. 

But  the  discretionary  power  of  the  arbitrator  in  the  whole  The  exer- 
conduct  of  the  case,  though  large,  is  by  no  means  absolute,  diaoetion 
and  his  decision  will  be  reviewed  by  the  courts  and  his  ^.^"»  f^ 
award  set  aside,  if  it  be  made  to  appear,  that  in  the  course  the  court 
he  has  pursued,  he  has  acted,  though  with  the  best  inten- 
tions, unfiedrly  to  either  party.     This  subject  is  one  we  shall 
have  occasion  to  notice  repeatedly  in  the  further  pages  of 
this  chapter. 

The  rule  that  next  deserves  mention  affords  an  illustra-  Notice  of 
tion  of  the  preceding  proposition.     It  is  the  duty  of  a  party  by  counaeL 

(§)  Forms  of  appointments  are  given  in  the  Appendix  of  Forms. 
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Part  II.  ^ho  intends  to  employ  counsel  in  the  reference  to  give  no- 

(iff    IV    ST  *         f 

'    '  '  *  tice  of  his  intention  to  his  opponent  previous  to  the  meeting, 

in  order  that  the  latter  may,  if  he  pleases^  provide  himself 
with  the  like  assistance.  On  an  occasion  where  no  such  notice 
had  been  given,  and  one  side  appeared  by  counsel,  and  the 
other  side  complained  of  the  want  of  notice,  and  begged  for 
a  postponement  in  consequence  with  a  view  to  instruct 
counsel  on  his  part^  and  the  arbitrator  refused  to  put  off  the 
meeting,  the  court  held,  that  in  refusing  the  request  he  had 
not  performed  his  duty  of  acting  fairly  between  the  parties, 
and  consequently  annulled  the  award  (/). 
Power  of        The  mode  in  which  the  reference  is  to  be  condhcted  de- 
Jj[y^^'**^pends  entirely  upon  the  arbitrator.     The  courts  will  not  re- 
reference  to  view  his  discretion  provided  he  acts  according  to  the  princi- 
ed.  pies  of  justice,  and  behaves  fedrly  to  each  party.     Grenerally, 

the  inquiry  before  an  arbitrator  is  assimilated  as  near  as 
may  be  to  the  course  of  a  cause  in  the  courts.  But  circum- 
stances may  arise  in  which,  for  the  ends  of  justice,  a  different 
course  should  be  adopted,  and  it  has  been  said,  may  even 
justify  the  arbitrator  in  excluding  the  parties  and  their  at- 
tomeys  from  the  hearing,  and  in  examining  the  mtnesses 
himself  in  their  own  houses  ( ^).  But  it  is  apprehended  the 
circumstances  must  be  very  peculiar  to  authorize  a  proceed- 
ing at  first  sight  so  irregular. 
Ordinary  In  the  ordinary  course,  at  the  appointed  time  ajad  place, 
J^^^  the  parties  appear  with  their  witnesses  to  support  their  re- 
spective cases.  They  are  usually  attended  or  represented 
by  their  attorneys  or  counsel,  who  conduct  the  proceedings 
on  behalf  of  their  respective  clients. 

On  the  reference  of  a  cause  at  Nisi  Prius,  it  is  a  common 
and  convenient  practice  for  the  plaintifi^s  counsel  to  open 
his  case  very  succinctly  indeed,  or  to  make  no  opening  at 
all,  and  to  proceed  at  once  to  sustain  his  case  by  proo^  re 
serving  his  speech  till  the  reply ;  for  the  arbitrator  is  com- 
monly acquainted  with  the  general  ease  which  each  party 

(/)  Whatley  v.  Morland,  2  Dowl.     P.  674.    See  Matson  v.  Trower,  1 
249.  Ry.  &  M.  17. 

ig)  Hewlett  v.  Laycock,  2  C.  & 
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proposes  to  set  up,  as  itis  usual,  especially  if  the  arbitrator  I^^i^tII- 

request  it,  for  the  parties  to  leave  their  briefs  with  him  be —  - 

forehaud.  When  the  plaintiff's  evidence  is  finished,  the  de- 
fendant, when  he  has  a  ease  of  his  own  to  prove,  states  the 
nature  of  his  defence  with  like  brevity,  and  produces  the  oral 
and  documentary  proof  in  support  of  it;  after  which  he 
makes  his  address,  summing  up  his  own  case,  and  comment- 
ing on  that  of  the  plaintiff's.  If  the  defendant  has  no  evi- 
dence to  offer,  he  at  once,  at  the  close  of  the  plaintiff's  evi^ 
dence,  makes  his  speech  in  opposition  to  the  plaintiff's 
claim.  The  plaintiff  then  has  the  reply,  (or  rather  his  turn 
to  speak,  as  he  has  made  no  previous  address,)  and  he  then 
sets  forth  his  own  case  fiilly  and  attacks  his  opponent's  with 
such  observations  on  the  fiEicts,  and  such  arguments  as  to  the 
points  of  law,  as  seem  to  him  calculated  to  have  weight  with 
the  arbitrator ;  and  thus  the  case  is  closed  on  both  sides. 

It  seems  that  the  particulars  of  the  plaintiff's  demand  are  whether 
not  necessarily  before  the  arbitrator,  therefore  if  the  plaintiff ''J'^^jJ^, 
has  not  brought  them  before  him,  and  the  defendant  seeks  to  demand  be- 
restrict  the  plaintiff's  claim  to  their  amount,  the  defendant  i^r. 
should  himself  produce  them*  (A). 

Before  taking  any  step  in  the  reference,  it  is  advisable  for  Arbitntor 
the  arbitrator  to  look  carefully  to  the  terms  of  the  submis-  fonn  ^ndl- 
sion,  to  see  if  it  contain  any  provision  which  makes  the^'^P'e^^ 
doing  of  any  act  a  condition  precedent  to  his  entering  upon 
the  arbitration.     As,  for  instance,  if  the  agreement  of  refer- 
ence direct  that  the  arbitrator  is  to  take  a  view  of  the  pre- 
mises, the  subject  of  the  dispute,  a  certain  tune  before  pro- 
ceeding with  the  reference,  he  should  take  such  view  within 
the   prescribed  period,  or  it  might  afterwards    be  urged 
against  the  validity  of  the  award,  that  he  had  not  acted  in 
pursuance  of  the  powers  entrusted  to  him  (t). 

Under  '^  The  Lands'  Glauses  Consolidation  Act,  1845  "(i),  Declaration 
and  «  The  Railways'  Clauses  ConsoUdation  Act,  1845"  (Oj^^^Jd"" 

(k)   Kenrick  v.  Phillips,  9  Dowl.  (Jb)  8  &  9  Vict.  c.  18,  8.  33.    See 

308.  Appendix  of  Statutes. 

(0  Spence  v.  Eastern  CountSes  (/)  8  &  9  Vict.  c.  20,  b.  134.    See 

Railway  Company,  7  Dowl.  697.  Appendix  of  Statutes. 


172  POWBR  AND   DUTY  BEFORE   AWARD. 


OH 


Pabt  II.   before  any  arbitrator  or  umpire  shall  enter  into  the  consi- 

— ^ — '■ — ^deration  of  the  matters  referred  to  him,  under  the  provi- 

SattMw?^    sions  of  those  Acts,  he  is  to  make  and  subscribe,  in  the  pre- 

Acts/'        sence  of  a  justice,  a  solemn  declaration  in  the  form  provided 

precedent.    ^  ^^  Statutes  that  he  will  decide  honestly  and  to  the  best  of 

his  ability.      An  umpire  who  was  appointed  on  the  17th, 

and  made  his  declaration  on  the  27th  of  the  same  month, 

before  he  entered  on  the  matter  referred,  was  held  to  have 

made  it  in  due  time  (/). 


MiTbolMid       ^^^'    ^^f^^''^9  ^^  attendance  of  witnesses,'] — ^When  a 
to  attend,    cause  was  referred  by  judge^s  order,  or  order  of  Nisi  Prius, 
or  rule  of  court,  a  witness  was  always  bound  to  attend  before 
the    arbitrator  (m),  though  before  the  recent  statute    the 
courts  had  no  authority  to  make  a  specific  order  on  the  wit- 
ness, enforcing  his  attendance  (n).     On  references  by  other 
submissions,  the  attendance  of  the  witness  was  purely  volun- 
tary {o). 
^^JJ^JJ*^     The  defects  in  the  law  on  this  subject  have  been  reme- 
8&4  W.IV.  died  as  to  the  courts  of  law,  though  not  as  to  the  courts  of 
■  equity  {p\  by  the  provisions  of  the  late  Act,  3  &  4  W.  IV. 
c.  42,  in  the  subjoined  section  (;). 

Sec.  40.  ^'And  be  it  further  enacted,  that  when  any  reference 
shall  have  been  made  by  any  such  rule  or  order  as  aforesaid, 
[e.  e,  by  rule  of  court j  or  judge^s  order y  or  order  of  Nisi 
Prius  in  any  action]  (r),  or  by  any  submission  containing 
such  agreement  as  aforesaid,  [i,  e.  that  the  submission  shall 
be  made  a  rule  of  any  of  his  Majesty s  courts  of  record]  («), 
it  shall  be  lawful  for  the  court  by  which  such  rule  or  order 
shall  be  made,  or  which  shall  be  mentioned  in  such  agree- 
ment, or  for  any  judge,  by  rule  or  order  to  be  made  for  that 
purpose,  to  command  the  attendance  and  examination  of 

(/)  Bradshaw  v.  E.  &  W.  India  (o)  Webb  v.  Taylor,  1  D.  &  L. 

Dock,  &c.,  Railw.  Cy.  June  2, 1848.  676. 

(m)  Webb  v.  Taylor,  1  D.  &  L.  (p)  Hall  v.  EIHb,  9  Sim.  630. 

676.  {q)  The  Irieh  Act,  3  &  4  Vict.  c. 

(fi)  Wansell  v.  Southwood,  4  M.  105,  a.  64,  has  like  provisions. 

&  R.  359 ;  Hall  v.  EUis,  9  Sim.  (r)  3  &  4  W.  IV.  c.  42,  s.  39- 

530.  (*)  3  &  4  W.  IV.  c.  42,  8 .  39. 
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any  person  to  be  named,  or  the  production  of  any  documents  ^^**  ^^^ 

to  be  mentioned  in  such  rule  or  order ;  and  the  disobedience •* 

to  any  such  rule  or  order  shall  be  deemed  a  contempt  of 
comrt,  if  in  addition  to  the  service  of  such  rule  or  order  an 
appointment  of  the  time  and  place  of  attendance  in  obe- 
dience thereto,  signed  by  one  at  least  of  the  arbitrators,  or 
by  the  umpire,  before  whom  the  attendance  is  required,  shall 
also  be  served  either  together  with  or  after  the  service  of 
such  rule  or  order;  provided  always,  that  eveiy  person 
whose  attendance  shall  be  so  required  shall  be  entitled  to 
the  like  conduct  money,  and  payment  of  expenses,  and  for 
loss  of  time,  as  for  and  upon  attendance  at  any  trial: 
provided,  also,  that  the  application  made  to  such  court  or 
judge  for  such  rule  or  order  shall  set  forth  the  county  where 
die  witness  is  residing  at  the  time,  or  satisfy  such  court  or 
judge  that  such  person  cannot  be  found :  provided,  also,  that 
no  person  shall  be  compelled  to  produce  under  any  such 
rule  or  order  any  writing  or  other  document  that  he  would 
not  be  compelled  to  produce  at  a  trial,  or  to  attend  at  more 
than  two  consecutiYe  days  to  be  named  in  such  order.*^ 

Wben  it  is  necessary  to  resort  to  the  compulsory  process  Pnctioeob- 
given  by  the  statute,  the  order  for  the  attendance  of  wit-  ^^'1,^ 
nesses  may  be  obtained,  either  upon  motion  in  court  on  affi-  witneues' 
davits,  or  from  a  judge  at  chambers  on  an  affidavit  or  memo- 
randum signed  by  the  solicitor  of  the  party  who  requires  the 
evidence.     The  affidavits  or  memorandum  should  set  forth 
the  existence  of  the  reference,  either  shortly  or  by  verifying 
a  copy  of  the   submission,  the  name  of  the  vritness,  the 
county  in  which  he  is  residing  at  the  time,  or  if  his  residence 
be  not  knovm,  should  set  out  facts  to  satisfy  the  court  that 
he  cannot  at  present  be  found.     If  a  document  be  required  And  pro- 
to  be  produced,  it  should  be  properly  described  as  in  a  sub-  documento. 
poena  duces  tecum.    It  should  also  be  stated  that  the  at- 
tendance of  the  witness  or  the  production  of  the  document 
is  material.     There  should  be  annexed  to  the  affidavit  or 
memorandum,  and  verified  by  it,  a  copy  of  the  written  ap- 
pointment by  the  arbitrator  of  the  place  of  meeting  and  of 
the  day  or  days  (not  exceeding  two  consecutively)  on  which 
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Part  II. 
OH.  zv.  s.  1. 

Bale  abso- 
lute in  first 
instance. 


Serring  the 
role  or 
order. 


Statute  not 
extend  to 
courts  of 
equity. 


Order  of 
Nisi  PriuB 
not  drawn 
up. 


the  witness  is  required  to  attend,  or  the  effect  of  the  appoint- 
ment should  be  conoisely  stated  in  the  affidavit  or  memo- 
randum itself  {t) . 

As  the  court,  in  granting  an  order  for  the  attendance  of 
witnesses,  a«t8  in  a  nunisterial  rather  than  in  a  judicial  oa. 
paeity,  the  rule  is  absolute  in  the  first  instance,  when  the 
order  of  reference  has  been  made  a  rule  of  court  (ti). 

When  the  judge^s  order  or  rule  of  court  for  the  attendance 
of  the  witness  is  obtained,  a  eopy  of  it,  and  also  of  the  ap- 
pointment, should  be  served  upon  the  witness  a  reasonable 
time  before  the  day  fixed  for  the  attendance,  the  originals 
being  at  the  same  time  shown  to  him,  and  a  sum  sufficient 
for  bis  expenses  and  loss  of  time  being  paid  or  tendered  to 
him  at  the  same  time.  If  the  witness  do  not  attend  pur- 
suant to  the  rule  or  order,  he  will  be  guilty  of  a  contempt  of 
court,  and  liable  to  an  attachment  (a:). 

The  provisions  of  this  statute  do  not  apply  to  the  courts 
of  equity.  For  where  application  was  made  in  Chancery  to 
compel  the  attendance  of  some  witnesses  before  an  arbitrator 
to  whom  a  suit  had  been  referred  by  order  of  Chancery,  the 
motion  was  refused  by  the  Vice-Chancellor  (Shadwell)  on 
the  groimd  that  considering  the  preamble,  and  looking  at 
the  whole  Act  together,  it  must,  with  the  exception  of  one 
single  isolated  section,  be  taken  as  having  reference  to 
courts  of  law  only ;  and  the  submissions  to  arbitration  men- 
tioned in  sections  39,  40,  41,  must  be  deemed  to  have  re- 
ference soldy  to  courts  of  law ;  consequently,  that  the  Court 
of  Chancery,  as  a  court  of  equity,  could  not  interfere,  espe- 
cially as  the  subject  of  the  particular  reference  was  not  one 
cognizable  on  the  common  law  side  of  that  court  (jr). 

The  court  or  a  judge  has  no  authority  under  this  section 
to  make  an  order  for  the  attendance  of  witnesses  when  the 
submission  is  on  a  verdict  taken  at  Nisi  Prius,  but  no  order 


{t)  Jarman  Sc  B}^hewood,  Con- 
vey, vol.  3^  p.  59»  3r(i  Ed. ;  Archb. 
Pract.  1229,  7th  £d.  See  the  Apr 
pendix  of  Forms  for  the  forms  of 
the  affidavit  and  memorandum. 


(«)  Guarantee  Society  &  Levy, 
In  re,  1  D.  &  L.  907. 
(x)  Archb.  Pract.  1229,  7th  Ed. 
(y)  Hall  V.  Ellis,  9  Sim.  530. 
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of  Nisi  Prius  has  been  drawn  up  (z) ;  or  when  it  is  by  deed,  ^^*  II- 
which  does  not  contain  a  consent  clause  for  making  it  a  rule  —^ — '-^—^ 
of  court  within  the  9  &  10  W.  III.  c,  15;  and  if  an  order  ^„^* 
has  been  made  in  such  cases  the  court  will  set  it  aside  on  nibmiidon. 
the  motion  of  a  party  to  the  submission,  although  the  wit- 
nesses themselves  do  not  make  any  application  to  hare  it 
rescinded  (a). 

The  above  section  applies  only  to  witnesses,  and  not  to  Statute  not 
parties  to  the  submission,  when  called  upon  to  produce  do*  ^^^^^   ^ 
cuments.      Over  the  latter,  however,  when  the  submission  is 
made  a  rule  of  court,  the  court  in  general  possesses  authority 
independently  of  the  statute,  by  virtue  of  the  parties*  own 
agreement  in  the  submission  to  produce  all  documents  (b). 


IV.   JParties  attending    the   arbitnUor  privileged  from  Vai^e§,  hi- 
arre9t.'] — ^The  power  of  compelling  the  attendance  of  wit-  ^™2i^^ 
nesses  gives  to  the  proceedings  of  an  arbitrator,  even  though  privileged 
no  action  is  pending,  a  judicial  character,  and  protects  the 
parties^  the  attorneys,  and  the  witnesses  appearing  before 
him  from  arrest,  eundo  morando  et  redeundo,  in  the  same 
manner  as  on  a  trial  at  law  (c).    But  there  is  no  protection 
in  cases  not  within  the  statute,  where  the  witness  could  not 
be  compelled  to  attend.     A  voluntary  attendance,  however, 
when  the  attendance  might  be  enforced,  does  not  deprive 
him  of  his  privilege  (d). 

The  protection  extends  during  the  adjournment  of  an  ar-  How  fiur 
bitration  from  one  period  to  another  of  the  same  day,  or  duin^- 
when  the  adjournment  is  from  day  to  day,  but  not  when  joommenti. 
many  days  are  to  elapse  before  the  next  meeting  {e). 


(z)  Curtis  v.Bligh,  3  Jur.  1152.  v.  Gurney,  7  Price,  699;  S.  C.  1 

(a)  Woodcroft  &  Jones,  In  re,  9  Chitt.  Rep.  682 ;  Moore  v.  Booth, 

Dowl.  538.  3  Yes.  350. 

{b)    Arbuckle  v.  Price,  4  Dowl.  {d)  Webb  v.  Taylor,  1  D.  &  L. 

174.  676. 

(e)  Webb  v.  Taylor,  1  D.  &  L.  (e)  Spencer  v.  Newton,  6  A.  & 

676 :  Spence  v.  Stuart,  3  East,  89 ;  £.  623 ;  Temple,  £x  parte,  2  V.  & 

Randal  v.  Gurney,  3  B.  &  A.  252 ;  B.  395 ;  Russell,  Ex  parte,  1  Rose, 

S.  C.  1  Chitt.  Rep.  679 ;  Ricketts  278. 
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PaktII.       y^  Examination  of  the  witnesses  on  oathJ] — Most  orders 

-~j of  reference  require  that  the  witnesses  shall  give  their  evi- 

mination  on  dence  on  oath.  When  such  is  the  case,  the  arbitrator  is  not 
o^h  requi-  ^  liberty  to  receive  testimony  given  without  that  sanction, 
except  by  consent  of  the  parties  ( /).  By  not  persisting  at 
the  time  of  examination  in  requiring  that  the  witness  should 
be  sworn,  a  party  will  be  taken  to  have  assented  to  the 
omission  of  the  oath.  Even  where  the  defendant  objected 
that  a  witness  tendered  by  the  plaintiff  could  not  be  exa- 
mined as  he  had  not  been  sworn  before  a  judge,  but  the 
objection  being  overruled  by  the  arbitrator,  afterwards  called 
witnesses  in  answer  who  gave  their  testimony  unsworn,  he 
was  taken  not  only  to  have  waived  any  right  to  object,  but 
to  have  acquiesced  in  the  course  pursued  (ff). 
When  dia-       jf  ^he  Submission  run,  that  the  arbitrator  "  shall  be  at 

cretionary.      .  ,  , 

liberty,  if  he  shall  think  fit,  to  examine  the  parties  and  their 
respective  witnesses  on  oath,"  it  is  left  to  the  option  of  the 
arbitrator  whether  he  will  examine  them  on  oath  or  not, 
although  one  of  the  parties  require  the  witnesses  to  be 
sworn  (h). 
Oldpmctioe      ^  before  the  recent  statute  (i)   the   arbilxator  had  no 

swearing 

the  wit-      power  to  administer  an  oath  (A:),  it  was  usual,  when  a  cause 
nesMi.       ^g^  referred  at  Nisi  Prius,  and  the  witnesses  were  in  court. 
Before  the   for  each  attorney  to  write  down  the  names  of  his  witnesses, 
judge.  *    together  with    the    name    of  the  cause,  upon  a   piece  of 
paper,  and  give  it  to  the  crier  of  the  court,  who  would  there- 
upon swear  the  witnesses.     In  other  cases,  when  the  submis- 
sion contained  a  clause  for  making  it  a  rule  of  court,  or  when 
the  reference  was  by  rule  of  court,  or  judge's  order,  a  similar 
list  was  made  out,  stating  also  whether  the  persons  to  be 
sworn  were  parties  or  only  witnesses.     It  was  taken  to  the 
judge's  chambers,  or  to  the  court  at  Westminster,,  and  the 


(/)  Ridoat  V.  Pye,  1  B.  &  P.  91.         (t)  3  &  4  W.  IV.  c.  42, 8.  41. 

(g)  Allen  v.  Francis,  9  Jur,  691 ;         (*)  Street  v.  Rifj^by,  6  Ves.  815 ; 

S.  0.  4  D.  &  L.  607,  n. ;  Smith  v.  Wellington   v.    Mantosh,  2  Atk. 

Sparrow,  ]6  L.  J.,  QL  B.  139;  669;  Halfhide  v.  Penning,  2  Bro. 

S.  C.  4  D.  &  L.  604.  C.  C.  336. 

{h)  Smith  v.  Goff,  3  D.  &  L.  47. 
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judge^s  clerk  had  the  witnesses  sworn,  and  gave  a  memoran-  Part.  II. 
dum  to  that  effect  signed  by  the  judge  (/).  -  '^'  '  ' 

It  should  be  observed,  that  witnesses  who  are  to  rive  viva  N®*  ^^ 

commiB' 

voce  evidence  before  the  arbitrator  cannot  be  sworn  before  a  sioner  for 
commissioner  for  taking  affidavits,  even  when  the  submission  ^^^^' 
by  judge's  order  provides  for  their  being  sworn  before  a 
judge  or  before  a  commissioner  duly  authorized.  Such  a 
submission  under  the  old  law  would  not  warrant  the  arbi- 
trator, when  himself  a  commissioner  for  taking  affidavits  to 
administer  an  oath  to  the  witnesses.  It  is  very  doubtful  if 
the  Court  of  Queen's  Bench  has  any  power,  in  an  order  of 
reference,  to  authorize  their  commissioners  for  taking  affi- 
davits to  swear  the  vdtnesses  on  an  arbitration  {m). 

The  course  above  pointed  out  as  the  old  practice  may  Arbitrator 
still  be  pursued;  though  it  is  not  necessary,  since  the  stat.  by^^8& 
8  &  4  W.  IV.  c.  42,  s.  41,  which  enacts,  "  that  when  in  any  \^'Jl{  ^ 
rule  or  order  of  reference,  or  in  any  submission  to  arbitra- 
tion containing  an  agreement  that  the  submission  shall  be 
made  a  rule  of  court,  it  shall  be  ordered  or  agreed  that  the 
witnesses  upon  such  reference  shall  be  examined  upon  oath, 
it  shall  be  lawful  for  the  arbitrator,  or  umpire,  or  any  one 
arbitrator,  and  he  or  they  are  hereby  authorized  and  re- 
quired to  administer  an  oath  to  such  witnesses,  or  to  take 
their  affirmation  in  cases  where  affirmation  is  allowed  by  law 
instead  of  oath ;  and  if  upon  such  oath  or  affirmation  any 
person  making  the  same  shall  wilfiiUy  and  corruptly  give 
any  false  evidence,  every  person  so  offending  shall  be 
deemed  and  taken  to  be  guilty  of  peijury,  and  shall  be  pro- 
secuted and  punished  accordingly.'' 

The  more  usual  and  convenient  course  now  is,  to  have  the 
witnesses  sworn  before  the  arbitrator  at  the  meeting  at  which 
they  attend  to  give  their  evidence. 

The  power  given  by  the  statute  is  not  taken  away  by  a  Concurrent 
clause  in  the  submission  ordering  that  the  witnesses  shall  be  P^^®'  ^^^ 

*=*  court  and 

arbitrator. 

(0  Archbold's  Practice,  vol.  2,  (m)  R.  v.  Hanks,  3  C.  &  P.  419  ; 
p.  1227,  7th  Ed.  R.  V.  Norman,  1  Wils.  7. 
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sworn  before  a  judge  or  commissioners  ;  for  unless  the  sub- 
mission is  distinctly  restrictive  the  arbitrator  retains  a  con- 
current jurisdiction  to  administer  the  oath  (n) . 

By  the  enactments  of  *^  The  Lands'  Clauses  Consolida- 
tion Act,  1845"  (o),  "  The  Railways'  Clauses  Consolidation 
Act,  1845"  (/?),  and  "  The  Companies'  Clauses  Consolida- 
tion Act,  1845"  (q),  arbitrators  or  umpires  appointed  under 
those  statutes  ^*  may  examine  the  parties  or  their  witnesses 
on  oath,  and  administer  the  oaths  necessary  for  that 
purpose." 

No  particular  form  of  words  is  necessary  to  make  the  oath 
good  inlaw  (r). 

In  the  case  of  an  ordinary  reference,  if  the  submission 
provide  "  so  that  the  vdtnesses  be  examined  on  oath,"  the 
award  will  be  set  aside  if  affidavits  be  read  (.9).  It  may  here 
properly  be  noticed  that  when  a  cause  or  other  matter  is  re- 
ferred by  rule  of  court  to  the  master,  he  is  authorized  to  re- 
ceive affidavits  only,  and  not  viva  voce  evidence,  unless  the 
court  specially  empower  him  so  to  do  (t). 


Arbitrator  VI.  Duty  of  the  arbitrator  to  hear  the  evidence.] — The 
l£**Se  '**"  arbitrator  should  hear  all  the  evidence  material  to  the  ques- 
eyidenoe.  tion  which  the  parties  choose  to  lay  before  him,  as  on  a  trial 
before  a  jury.  It  is  said  he  may  exercise  some  discretion 
as  to  the  quantity  of  evidence  he  will  hear  (u);  but  declining 
to  receive  evidence  on  any  matter  is,  under  ordinary  cir- 
cumstances, a  delicate  step  to  take,  for  the  refusal  to  receive 
proof  where  proof  is  necessary  is  fatal  to  the  award  (a?). 


(n)  HodaoU  v.  Wise,  4  M.  &  W. 
536 ;  S.  C.  Sub  nomine  Hodson 
V.  Wilde,  7  Dowl,  15;  James  v. 
Attwood,  5  BiDK.  N.  C.  628. 

(0)  8  &  9  Vict.  c.  18,  8.  32. 
See  the  Appendix  of  Statutes. 

(p)  8  &  9  Vict.  c.  20,  8.  133. 
See  Appendix  of  Statutes. 

(fl)  8  &  9  Vict.  c.  16,  8.  132. 
See  Appendix  of  Statutes. 


(r)  See  the  forms  of  oaths  and 
affirmations  in  the  Appendix  of 
Forms. 

(s)  Banks  v.  Banks,  1  Gale,  46. 
(t)  Noy  v.  Reynolds,  4  N.  &  M. 

483. 

(«)  Nickalls  v.  Warren,  6  Q.  B. 
615  ;  per  Ld.  Denman,  C.  J.  618. 

(x)  JohnsUm  v.  Cheape,  5  Dow. 
247. 
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In  order  that  the  above  statement  may  not  give  rise  to  ^^'  ^^• 
any  misconception,  it  may  here  be  proper  to  call  attention  to  — '- — 1-1 ' 
the  wide  distinction  in  principle  between  refusing  to  hear 
evidence  on  any  particular  matter,  and  rejecting  a  piece  of 
evidence  deemed  by  the  arbitrator  inadmissible,  for  we  shall 
see  further  on,  that  the  exercise  of  the  arbitrator's  judgment 
in  receiving  or  rejecting  evidence  according  to  his  opinion 
as  to  its  admissibility  is  not  open  to  review  (y). 

In  order  to  make  out  a  case  entitling  the  party  to  impeach  Evidence 
the  award,  the  witnesses  must  be  distinctly  tendered  to  the  tendez«d. 
arbitrator  for  hearing.     It  is  not  enough  to  put  an  abstract 
proposition  to  an  arbitrator,  and  upon  his  answer  to  decline 
to  give  evidence  or  prefer  a  claim.    The  party  should  tender 
a  specific  case  and  specific  evidence  {z). 

If  an  arbitrator  to  whom  an  action  for  not  repairing  a  house  Awarding 
has  been  referred,  make  his  award  on  a  view  of  the  pre-  hearing 
mises  without  calling  the  parties  before  him,  the  court  will  •▼idence. 
set  aside  the  award ;  for  though  the  premises  may  almost 
tell  their  own  tale,  yet  there  may  be  other  facts  which  ought 
to  be  inquired  into,  such  as  payments  by  the  party,  or  ex- 
cuses for  not  repairing  (a). 

Still  less  can  an  award  stand  where  the  arbitrator  hears  Hearinffone 
one  side  only  (J).  A  coachmaker  to  whom  it  was  referred  "  •  ®  y* 
to  determine  whether  a  phaeton  was  built  in  accordance  with 
a  contract,  after  inspection  of  the  phaeton  refused  to  examine 
the  witnesses  tendered  by  the  plaintiff,  though  he  heard  the 
defendant's  witnesses.  He  was  held  bound  to  have  re- 
ceived the  testimony  of  the  plaintiff's  witnesses,  however 
little  he  might  have  thought  that  their  evidence  would  make 
him  alter  the  opinion  he  had  formed  by  the  inspection  (c). 

Even  when  die  refusal  to  hear  one  side  is  not  wilful,  the 
award  will  be  bad.  For  where  the  arbitrator  thought  it 
necessary  before  decision  to  have  the  admission  of  the  par- 


(y)  See  P.  2,  ch.  4, 8.  1,  d.  12.  {b)    Braddick  v.  Thompson,  8 

(r)  Craven  v.  Craven,  7  Tpunt.  Eaat,  344. 

644 ;  Grazebrook  v.  Davis,  5  B.  &  (c)  Phipps  v.  Ingram,  3  Dowl. 

C.  534.  669. 

(a)  Anon.  2  Chitt.  Rep.  44. 

N    2 
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Pabt  II.  ties  in  writing  that  they  had  nothing  further  to  offer,  and  that 
^ — 1-^ —  they  desired  a  decision  on  the  ease  as  it  stood,  and  was  led 
to  believe  that  a  letter  to  that  effect,  signed  by  all  the  par- 
ties, was  in  the  hands  of  the  clerk  to  the  submission,  (the 
reference  being  on  a  Scotch  submission,)  and  stated  on  the 
face  of  the  award  that  he  had  considered  that  letter,  and  it 
afterwards  appeared  that  one  of  the  parties  had  made  no 
such  admission,  and  had  signed  no  such  letter,  and  had  ma- 
terial evidence  still  to  produce,  and  on  that  account  applied 
to  the  court  to  have  that  aWard  set  aside  ;  it  was  held  by  the 
House  of  Lords  reversing  the  decision  of  the  Court  of  Ses- 
sion that  the  award  ought  not  to  stand,  and  Lord  Eldon 
said,  "  By  the  great  principles  of  eternal  justice,  which  is 
prior  to  all  these  acts  of  sederunt,  regulations,  and  proceed- 
ings of  court,  it  is  impossible  that  an  award  can  stand  where 
the   arbitrator  hears   one    party  and  refuses  to   hear  the 
other  (flf). 
When  arbi-      But  when  the  submission  recited  that  the  arbitrator  was 
refose  to      appointed  on  account  of  his  skill  and  knowledge  of  the  sub- 
dence^      ject,  and  one  of  the  parties  brought  before  him  a  statement 
of  certain  facts  which  he  alleged  to  be  material,  and  offered 
to  support  by  proof,  the  House  of  Lords  held  the  arbitrator 
justified  in  refusing  to  receive  it,  if,  taking  all  the  matters 
alleged  to  be  facts  into  consideration,  yet  having  his  own 
local  knowledge  to  guide  him,  and  all  the  circumstances  in 
his  view,  he  felt  that  such  facts  would  have  no  effect  upon 
his  determination  (e). 
Rejecting         On  a  general  reference  by  an  executor  respecting  dif- 
^en«jo   fgj.gjjggg  between  his  testator  and  a  third  person,  an  arbi- 
*M«t8.        trator  is  not  justified  in  rejecting  evidence  offered  by  the 
executor  to  show  that  he  has  no  assets  to  meet  the  demand 
upon  his  testator^s  estate  {/). 
Videading       'j^g  arbitrator  should  be  careful  not  to  mislead  the  par- 

partTf  ^ 

awazding     ties  into  a  supposition  that  the  case  is  still  open,  and  then 
.doMi**"  unexpectedly  to  make  his  award.     For  if  the  arbitrator,  after 

(d)  Sharpe    v.    Bickerdyke,    3     247. 

Dow.  102.  (/)  RiddcU  v.  Sutton,  6  Bing. 

(e)  Johnston  v.  Cheape,  5  Dow.     200. 
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promising  to  hear  some  witnesses,  make  his  award  without  Part  II. 

>  CH.  IV.  B.  1. 

caUing  them,  or  giving  notice  that  he  shall  not  examine  — '. — 1—1 
them  (^) ;  or  if,  after  declaring  that  he  can  take  no  further 
proceedings  in  the  reference  till  some  books  of  account  have 
been  looked  into  and  examined,  make  his  award  without 
giving  notice  to  the  parties  that  he  has  found  the  inspection 
of  the  books  unnecessary  (h),  the  award  will  be  set  aside. 


I^  though  there  has  been  some  needless  delay,  an  arbi-  9|^^^ 
bratoT  does  not  give  the  party  who  has  caused  it  proper  op- 
portunity to  go  into  his  case,  but  makes  his  award  too 
hastily,  without  giving  the  party  due  notice  of  his  intention 
to  do  so,  the  court  will  set  the  award  aside  (i).  Where  a 
party  desired  the  arbitrator  to  defer  making  his  award  until 
be  should  satisfy  him  as  to  some  things  which  the  arbitrator 
took  to  be  against  him,  as  this  was  within  two  or  three  days 
before  the  time  for  making  the  award  was  out,  the  arbitrator 
refused  his  request,  and  made  his  award,  yet  as  it  seemed 
there  was  a  just  ground  for  the  plaintifTs  desire  to  be  heard, 
though  it  did  not  appear  the  plaintiff  was  ready  to  be  heard 
within  the  time,  the  court  set  aside  the  award  (k). 

But  where  it  was  agreed  that  a  certain  meeting  should  be  B^faiin^  to 
the  last,  and  that  all  the  evidence  on  both  sides  should  be 
produced,  and  the  defendant  afterwards  applied  to  the  arbi- 
trator for  another  hearing,  alleging  that  he  was  in  possession 
of  fresh  evidence  to  rebut  the  effect  of  certain  accounts  put 
in  evidence  by  the  plaintiff  at  the  last  meeting,  and  the 
arbitrator  refused  the  hearing,  and  made  his  award  without 
any  more  evidence,  the  court  declined  to  interfere,  saying 
that  the  arbitrator  must  use  his  own  discretion  whether  he 
would  grant  another  meeting  or  not  (/). 

As  a  general  practice,  the  arbitrator  should  carefully  take  Arbitrator 
notes  in  writing  of  everything  material  stated  by  the  wit-  notes  of  the 

eTidence. 

iSi)  Earle  v.  Stocker,  2  Vem.  251.  4  Price,  232. 

(A)  Pepper  v.  Gorham,  4  Moore,  (k)   Spettigue  v.    Carpenter,    3 

148.  P.  W.  361. 

(t)    Doddington  v.   Hudson,   1  (/)  Ringer  v.  Joyce,   1    Marsh. 

Bing.  384 ;  Gladwin  v.  Chilcotc,  9  404.     See  Hall  v.  Anderton,  In  re, 

Dowl.  550 ;  Bedington  y.  Soutball,  8  Dowl.  326. 
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Part  II.  nesses,  in  order  that  he  may  be  enabled  to  do  fiill  justice 

H.  IV.  8i  !• 

'  between  the  parties,  by  going  over  the  whole  collectively 
and  deliberately,  by  accurately  comparing  what  a  witness 
says  at  first  with  what  he  admits  on  cross  examination, 
and  what  one  witness  states  with  what  a  second  witness  de- 
poses to.  Even  if  the  case  is  so  short  that  the  arbitrator 
can  safely  trust  to  caiTying  all  the  evidence  in  his  head,  it  is 
advisable  that  there  should  be  written  minutes  of  the  evi- 
dence in  case  any  ulterior  proceeding  be  taken  on  the 
award,  and  the  arbitrator  be  required  to  give  information  re- 
specting the  proceedings  before  him. 


Bamming      yii.  Power  of  the  arbitrator  to  examine  the  parties,'] — 

party  as  ,  T  .     . 

witness.      The  arbitrator  is  often  empowered  by  the  submission  to  ex- 
amine  the  parties  themselves  on  oath.     Indeed,  in  many 
cases  justice  cannot  be  attained  without  it     Where  he  has 
power  to  examine  the  parties,  it  was  decided  in  an  old  case 
that  he  might  waive  an  objection  taken  to  the  competence  of 
a  witness  that  he  had  such  an  interest  that  he  ought  to  have 
been  made  a  party  to  the  cause  referred  (m). 
Whether         It  does  not  seem  that  there  is  any  express  decision  as  to 
^^»A  the  power  of  the  arbitrator  to  aUow  a  paxtj  to  give  evidence 
power  to     0^3  a^  witness  in  support  of  his  own  case,  when  the  submission 
party's  evi-  is  silent  on  the  subject,  and  the  opponent  objects  to  his 
®"^'        testimony  being  received ;  Wightman,  J.,  however,  expressed 
an  opinion  that  receiving  his  evidence  in  such  a  case  would 
be  objectionable  on  principle,  and  an  excess  of  authority  in 
the  arbitrator,  especially  where,  as  in  the  case  before  him, 
the  opponent  was  an  executor,  and  not  likely  to  be  per- 
sonally cognizant  of  the  transactions  on  which  the  claims 
against  his  testator's  estate,  the  subject  of  the  reference,  were 
founded.     He  did  not,  however,  feel  called  upon  then  to  de- 
cide the   point,   as  before   the  reference  was  entered  into 
the    defendant,    the     executor,   had   expressly   refused   to 
allow  the  plaintiff  to  be  examined,  and  the  usual   clause 

(m)  Lloyd  v.  Archbowle,  2  Taunt.  323. 
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empowering  the  arbitrator  to  examine  the  parties  had,  in   I*^mII- 

consequence,  been  by  consent  struck  out  of  the  order  of  re- 

ferenee.  Notwithstanding  this,  the  plaintiff  tendered  himself 
as  a  witness  to  prove  his  own  case,  and  though  objected  to 
by  the  defendant,  was  received  by  the  arbitrator,  who  con- 
ceived that  he  had  a  discretionary  power  of  examining  the 
parties,  as  the  order  of  reference  did  not  prohibit  such  a 
course.  Under  these  circumstances,  Wightman,  J.,  held 
that  as  it  was  clear  the  defendant  never  would  have  consented 
to  the  reference,  had  he  not  concluded  that  the  plaintiff 
would  not  be  examined,  the  examining  the  plaintiff  in  Bmmmmg 
his  own  favor  was  such  a  fraud  on  the  defendant,  as  to  en-  t^tT" 
title  him  to  have  the  award  based  on  such  evidence  set  aside,  8»<>d  feit^* 
and  that  the  defendant  had  not  waived  his  right  to  object,  by 
cross-examining  the  plaintiff  with  a  view  to  prove  a  set-off, 
when  despite  his  protest  the  arbitrator  had  allowed  the 
plaintiff  to  give  evidence.  But,  he  added,  had  the  defendant 
tendered  himself  for  examination,  he  should  have  taken  tha^ 
to  have  been  such  an  acquiescence  in  the  course  pursued, 
as  would  have  disqualified  him  from  relying  on  the  admis- 
sion of  the  plaintiff's  testimony  as  an  objection  to  the 
award  (n). 

If  the  submission,  as  is  usual,  provide  that  the  arbitrator  Extent  of 
shall  have  power  to  examine  the  parties  "  if  he  shall  think  Jjon  diKr©- 
^Z,"  a  party  cannot  compel  the  arbitrator  to  receive  his  evi-  *'?'!"^, . 
dence  (o).     For  the  arbitrator  has  a  general  discretion  as  to  tiator. 
whether  he  will  examine  either  or  both  of  the  parties,  and  as 
to  what  parts  of  the  case  he  will  confine  their  evidence,  whe- 
ther he  win  allow  them  to  be  witnesses  in  their  own  fitvour 
to  support  their  own  case,  or  whether  he  will  make  the*  re- 
ference a  substitute  for  a  bill  of  discovery,  and  examine  them 
only  so  fEur  as  to  compel  them  to  admit  the  truth  in  favour  of 
their  opponents  (p). 


(n)  Smith  v.  Sparrow,  16  L.  J.,  W.  45 ;    Morgan   v.    Morgan,   1 

CL  B.  139 ;  S.  C.  4  D.  &  L.  604.  Dowl.  611 ;  Keene  v.  Deeble,  3  B. 

(o)  Scales  v.  East  London  Wa-  8c  C.  491 ;  Wame  v.  Bryant,  3  B. 

terworka,  1  Hodges,  91.  &  C.  590;  Morgan  v.  Williams,  2 

(p)  Wells  V.  Benskin,  9  M.  &  Dowl.  123«       - 
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In  practice  many  cases  are  referred  for  the  express  pur- 
pose of  having  the  parties  to  the  suit  examined,  which 
cannot  be  done  in  a  court  of  law  (q).  If  a  transaction  take 
place  between  the  parties  alone,  it  is  often  obvious  that 
they  must  be  examined,  in  order  to  obtain  any  evidence 
respecting  it.  But  if  other  persons  were  present,  who  are 
not  called  before  the  arbitrator,  it  is  very  dangerous  to 
allow  a  party's  own  statement  to  supply  the  want  of  their 
evidence.  In  order,  therefore,  to  compel  a  party  to  exhaust 
all  other  means  of  proo^  it  has  been  recommended,  that 
when  application  is  made  to  the  arbitrator  to  allow  a  party 
to  give  evidence  in  his  own  favour,  not  to  decide  at  once 
whether  he  will  receive  his  testimony,  but  to  say  that  he 
will  decide  when  the  applicant  shall  have  closed  his  case 
entirely.  The  keeping  him  in  uncertainty  will  compel  him 
to  call  all  his  witnesses,  and  thus  prevent  his  substituting 
his  own  biassed  statement  for  the  evidence  of  a  more  impar- 
tial witness,  who  might  give  a  different  coloiu:  to  the  transac- 
tion in  question. 

By  the  special  provisions  of  The  Lands'  Clauses  Conso- 
lidation Act,  1845  (r).  The  Railways'  Clauses  Consolidation 
Act,  1845  («),  and  The  Companies'  Clauses  Consolidation 
Act,  1845  {t)y  the  arbitrators  or  umpire,  on  references  under 
those  acts,  have  power  to  examine  the  parties  on  oath,  and 
may  administer  the  oath  for  that  piupose. 


Calling  for 
documents. 


VIII.  Power  of  the  arbitrator  to  call  for  documents?^ — 
A  provision  is  generally  inserted  in  orders  of  reference,  that 
the  parties  shall  produce  before  the  arbitrator  all  books, 
papers,  deeds,  and  writings,  relating  to  the  matters  in  differ- 
ence between  them,  as  the  arbitrator  shall  require.  Com- 
pliance with  the  arbitrator's  demand  for  production  vnll  be 
enforced  by  attachment  (u). 

(g)  Wame  v.  Bryant,  3  B.  &  C.  Appendix  of  Statutes. 
690.  (/)  8  &  9  Vic.  c.  16,  8.  132.   See 

(r)  8  &  9  Vic.  c.  18,  s.  32.  See  Appendix  of  Statutes. 
Appendix  of  Statutes.  («)  Arbuckle  v.  Price,  4  Dowl. 

(«)  8  &  9  Vic.  c.  20,  8.  133.    See  174. 


PROCEEDINGS   IN   THE   REFERENCE.  185 

If  on  a  general  reference  the  arbitrator  call  for  certain  ^^^*  ^l* 
books   of  account,  it  is  no   answer  for  the   party  who  is—! — LL.' 
ordered  to  produce  them,  to  say  that  ihej  relate  to  accounts  ^^^ 
long  since  settled,  and  not  now  matters  in  dispute,  for  the  accounu  to 
arbitrator  is  for  this  purpose   to   determine  what  are   the  are  matters 
matters  in  dispute  (x).  in^*^ 

In  references  under  ^'  The  Lands'  Clauses  Consolidation  Power 
Act,  1845"  (y),  "  The  RaUways'  Clauses  Consolidation  Act,  "^^f^ 
1845"  {z)y   and  "  The  Companies'  Clauses   Consolidation  BailwEyi, 
Act,  1845"  (a),  the  arbitrators,  or  the  umpire,  are  empowered  paniee' 
to  call  for  the  production  of  any  documents  in  the  possession  ^'l*tt>«» 
or  power  of  either  party,  which  he  or  they  may  think  neces- 
sary for  determining  the  question  in  dispute. 


IX.  Ihity  of  the  arbitrator  to  receive  no  evidence  unless  Arintrator 
both  parties  are  present.] — An  arbitrator  can  hardly  be  too  Jeceive  pri- 
serupulous  in    guarding  against  the   possibility   of  being  ^*®  "Jj*®" 
charged  with  not  dealing  equally  with  both  parties.     Neither  a  partj. 
side    can  be  allowed  to  use  any  means  of  influencing  his 
mind  which  are  not  known  to,  and  capable  of  being  met  and 
resisted  by  the  other.     As  much  as  possible  the  arbitrator 
should  decline  to  receive  private  communications  firom  either 
litigant  respecting  the  subject-matter  of  the  reference.     It  is 
a  prudent  course  to  make  a  rule  of  handing  over  to  the 
opponent  all  written  statements  sent  to  him  by  a  party,  and 
to  take  care  that  no  kind  of  communication  concerning  the 
points  under  discussion  be  made  to  him,  without  giving  in- 
formation of  it  to  the  other  side  (&). 

£xcept  in  the  few  cases  where  exceptions  are  unavoid-  Should  ez- 
able,  as  where  the  arbitrator  is  justified  in  proceeding  ex  n^fn^r©- 
parte,  both  sides  must  be  heard,  and  each  in  the  presence  of  f^°f«  ^ . 
the  other.     However  immaterial  the  arbitrator  may  deem  a 
point  to  be,  he  should  be  very  careful  not  to  examine  a 

(ar)  Arbuckle  v.  Price,  4  Doid.  Appendix  of  Statutes. 

174.  (a)  8  &  9  Vic.  c.  16,  s.  132.    See 

(y)  8  &  9  Vic.  c.  18,  s.  32.    See  Appendix  of  Statutes. 

Appendix  of  Statutes.  (o)  Harvey  v.  Sfaelton,  7  Beav. 

(z)  S  &9  Vic.  c.  20,  8.  133.    See  455;  S.  C.  13  L.  J.,  Ch.  466. 
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Part  II.   party  or  a  witness  upon  it,  except  in  the  presence  of  the 

— '- opponent. 

cxamnation  ^^^  smallest  irregularity  in  this  respect  is  often  &tal  to 
avoidB  the  award  (c).  Where  some  witnesses  attended  before  the 
arbitrator  to  give  evidence  on  behalf  of  the  defendant,  and 
he,  notwithstanding  the  parties,  pursuant  to  his  recommen- 
dation, had  agreed  to  produce  no  more  evidence,  received 
the  testimony  of  these  witnesses,  the  parties  and  solicitors 
on  both  sides  being  absent.  Lord  Eldon  set  aside  the  award, 
on  the  ground  that  the  evidence  had  been  improperly 
admitted,  although  the  arbitrator  swore  that  the  evidence 
thus  received  had  had  no  effect  on  his  award  (cf),  the  learned 
judge  being  of  opinion  that  no  court  should  permit  an  arbi- 
trator to  decide  so  delicate  a  matter,  as  whether  a  witness 
examined  in  the  absence  of  one  of  the  parties  had  an  in- 
fluence on  him  or  not  (e). 
Held  in  But  this  rule  has  not  always  been  strictly  adhered  to,  for 

vhen  partj  in  two  instances  it  has  been  held  by  the  Court  of  Common 
in  fiuilt  Pleas,  that  if  the  arbitrator  re-examined  a  witness  after  the 
case  on  both  sides  was  closed,  and  the  plaintifi^s  attorney 
gone  away,  that  circumstance  would  not  induce  the  court  to 
set  aside  the  award,  although  the  arbitrator  admitted  his 
judgment  had  been  influenced  by  the  answer,  unless  it 
appeared  that  the  second  examination  of  the  witness  was 
brought  about  by  the  management  of  the  opposite  party  (/). 
Held  in  ^^  *  ^^^7  recent  case,   however,  the  Court  of  Queen's 

Q-  \  Bench  stated  that  the  two  cases  in  the  Common  Pleas  were 
party  not  not  satisfactory  to  them,  and  that  they  would  rather  abide 
by  the  broad  principle  laid  down  by  Lord  Eldon  in  Walker 
V.  Frobisher  (^),  and  reiterated  in  Fetfierstone  v.  Cooper  (A). 
In  that  case,  one  party  had  brought  an  action  for  obstruct- 
ing the  waterway  in  front  of  their  houses,  which  fEu^ed  on 
to  the  river  Thames.     The  obstruction  complained  of  con- 

(c)  Harvey  v.  Shelton,  7  Beav.  Ves.  67. 

455 ;  S.  C.  13  L.  J.,  Ch.  466 ;  Hick,  (/)  Atkinson  v.  Abraham,  I  B. 

In  re,  S  Taunt.  694.  &  P.  175 ;  Bignall  v.  Gale,  2  M.  & 

(cO  Walker  v.  Frobisher,  6  Ves.  G.  830. 

70.  (,g)  6  Ves.  70. 

(e)    Fetherstone    v.    Cooper,   9  (h)  9  Ves.  67. 


in  fault 
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sisted  of  a  floating  pier  composed  of  barges.    The  other   '^*  ^^• 

party  indicted  the  former  for  a  nuisance,  alletnng  that  an  — 

em^kment  in  front  of  the  house  wa*  a«  encrfacLent  on 
the  river.  Both  the  action  and  indictment  were,  by  different 
orders  of  reference,  referred  to  the  same  arbitrator,  with 
power  to  order  the  removal  of  obstructions,  and  to  regulate 
the  waterway.  After  the  arbitrator  had  heard  the  case,  and 
stated  that  he  wanted  nothing  further  from  either  party,  he 
sent  for  the  deputy  water-bailiff,  who  had  been  examined  as 
a  witness,  and  questioned  him  as  to  the  means  of  giving 
convenient  access  to  the  shore,  supposing  the  embankment 
removed.  No  notice  of  this  meeting  was  given  to  either 
side,  but  a  special  pleader  was  present  at  it,  who  had  acted 
as  an  advocate  for  one  of  the  parties  in  a  former  stage  of 
the  reference.  One  of  the  other  party  coming  accidentally  into 
the  room,  asked  permission  to  remain  also,  but  this  the 
arbitrator  refused,  saying  that  he  had  the  special  pleader 
there  to  give  him  some  information,  by  which,  however,  his 
opinion  would  not  be  biassed. 

The  court  said,  that  though  there  was  no  imputation  on 
the  motives  of  the  arbitrator,  the  irregularity  of  his  conduct 
was  fatal  to  the  validity  of  the  award ;  that  they  could  draw 
no  line,  but  must  abide  by  the  general  principle,  that  where 
by  possibility  the  arbitratoi^s  mind  may  have  been  biassed, 
the  objection  is  fatal ;  and  that  they  must  oppose  all  attempts 
to  explain,  by  the  bearing  of  particular  parcels  of  the 
evidence,  whether  the  inquiry  had,  or  by  any  probability 
might  have  had,  an  effect  on  the  decision ;  and  as  there  was 
only  one  subject-matter,  they  set  aside  the  award,  both  upon 
the  indictment,  as  well  as  upon  the  action  (t). 

On  a  later  occasion,  when  the  cases  in  the  Common  Pleas, 
above  referred  to  (*),  were  relied  on  in  the  Queen's  Bench, 
Lord  Denman  again  intimated  that  that  court  did  not  accede 
to  their  authority,  and  that  they  had  in  preference  adopted  the 

(i)  Dobson  V.  Groves,  6  Q.  B,  830 ;  Atkinson  v.  Abraham,  I  B. 
637.  &  P.  175. 

(k)  Bignall  v.  Gale,  2  M.  &  G. 
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Part  II. 

OB.  IV.  8.  1. 

Examining 
witness 
when  both 
parties  ab- 
sent. 

Examining 
one  party 
in  priTate 
bad  on 
pnblic 
gronncLi* 


No  excep- 
tion in  case 
of  mer> 
chant 
arbitrator. 


Inquiry 
whether 
party  ad- 
mits or  dis- 
putes items. 


rule  laid  down  by  Lord  Eldon  at  the  commencement  of  his 
career  (/). 

Though  both  the  parties  are  absent,  and  are  thus  in  a 
measure  on  an  equality,  the  course  of  examining  a  witness 
in  private  cannot,  under  ordinary  circumstances,  be  justi- 
fied (m). 

The  Court  of  Chancery  also  has  recently  exhibited  its 
adherence  to  the  rule  laid  down  by  Lord  Eldon  (n).  For 
where  the  arbitrator  summoned  one  of  the  parties  before 
him,  to  explain  an  apparent  error  in  the  accounts,  without 
giving  any  notice  of  the  meeting  to  the  other  side,  even 
though  the  meeting  took  place  in  the  presence  of  an 
accountant  employed  by  both  sides,  the  Master  of  the 
Rolls  held  that  this  was  such  a  deviation  &om  the  course  of 
justice,  that  the  award  could  not  be  supported,  although  it 
did  not  appear  that  the  party  excluded  had  in  fact  been 
injured ;  and  that  the  absent  paxty  was  not  precluded  firom 
objecting  to  this  irregularity,  by  reLon  of  his  having  himself 
been  guilty  of  the  impropriety  of  privately  communicating 
with  the  arbitrator,  because  it  was  not  a  question  of  mere 
private  consideration  between  two  adverse  parties,  but  a 
matter  concerning  the  due  administration  of  justice  (o). 

This  course  of  conduct,  so  fatal  to  the  award  of  examin- 
ing one  party  in  the  absence  of  the  other,  seems  to  have 
prevailed  as  a  practice  among  mercantile  arbitrators  (/>). 
But  the  court,  in  the  above  instance,  strongly  repudiated 
the  idea  that  a  different  course  is  allowable  in  the  case  of 
mercantile  referees,  than  is  prescribed  to  all  other  arbi- 
trators (q). 

Notwithstanding  the  necessity  of  avoiding  in  general  any- 
thing like  ex  parte  proceedings,  it  has  been  decided  by  the 
House  of  Lords  to  be  no  objection  to  the  award,  if  the  arbi- 


(/)  Flews  V.  Middleton,  6  a  B. 
845. 

(m)  Flews  v.  MiddletOD,  6  Q.  B. 
845. 

(ft)  Fetfaerstone  v.  Cooper,  9 
Ves,  67. 


(o)  Harvey  v.  Sfaelton,  13  L.  J., 
Ch.  466 ;  S.  C.  7  Beav.  455. 

{ p)  Matson  v.  Trower,  1  Ry.  & 
Moo.  17. 

(q)  Harvey  v.  Shelton,  7  Beav. 
455;  S.  C.  13  L.  J.,  Cb.  466. 
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trator,  in  the  absence  of  one  of  the  parties,  call  in  the  other,  1*^"  H- 
and  ask  him  whether  he  admits  or  disputes  certain  items  in  — ^ — '-^—^ 
an  account,  and  merely  take  his  answer  to  that  question  (r). 

If  on  a  reference  it  is  arranged  that  the  accounts  should  Private 
be  referred  to  an  accountant,  and  that  either  party  is  to  be  tTa^ui^ 
at  liberty  to  examine  the  books  in  his  presence,  it  does  not  ant- 
seem  objectionable  for  either  party,  when  attending  sepa- 
rately before  the  accountant,  to  give  explanations  respecting 
the  items,  for  the  accountant  is  not  the  judge,  but  only  an 
assistant  of  the  arbitrator  on  the  occasion  («). 

Though  we  have  seen  that  in  general  serious  objections  Private 
may  be  made  to  the  proceedings,  if  a  meeting  takes  place  ™(^^^* 
of  which  one  of  the  parties  has  no  notice,  yet  if  at  a  meeting  done  in  the 
so  held,  nothing  is  done  except  to  discuss  the  question  of 
adjournment,  and  the  meeting  is  in  fact  adjourned  without 
the  subjects  of  the  reference  being  entered  upon,  the  court, 
it  seems,  will  not  set  aside  the  award  on  the  mere  ground  of 
the  party  having  had  no  notice  of  such  a  meeting  being 
held  (t). 


x.   Waiving  objection  to  irregular  conduct  of  the  arbi-  Partiee  may 
/ra^or.]— Though  the  arbitrator  may  have  been  guilty  of  g^anty. 
some  irregularity  in  the  course  of  the  reference,  it  will  not 
vitiate  the  award,  if  the  conduct  of  the  parties  be  such,  as 
shows  that  they  waive  any  objection  on  account  of  it ;  but 
the  waiver  must  be  clearly  made  out  (u). 

If  by  the  terms  of  the  submission  the  arbitrators  ai'e  to  improper 
appoint  an  umpire  previous  to  entering  on  a  consideration  ejlaigemcnt 
of  the  matters  referred,  and  they  enlarge  the  time  for  making 
the  award  before  they  appoint  an  umpire,  and  the  paities, 
with  knowledge  of  these  facts,  attend  a  meeting  before  the 
arbitrators,  they  will  be  taken  to  have  waived  the  objection 
as  to  the  irregular  enlargement  of  the  time  (x), 

(r)  Anderson  v.  Wallace,  3  C.  &  967. 

F.  26.  («)  Salkeld,  In  re,  12  A.  &  E. 

(*)  Harvey  v.  Shelton,  7  Beav.  767  :  Jenkins,  In  re,  1  DowL  N.  S. 

455.  276. 

(0  Morpbett,  In  re,  2  D.  &  L.  («)  Hick,  In  re,  8  Taunt.  694. 
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Pam  II.       Even  if  the  arbitrator,  without  any  authority,  appoint  an 

— *■ umpire,  and  he  is  guilty  of  the  irregularity  of  examining  the 

appmnt^'    parties  separately,   his   decision   cannot  be  impeached  by 
mcnt  of      them,  if  they  attend  before  him  and  make  no  objection  (y). 
Private  ex-       ^  ^^  ^*  ^*^  held,  that  where  the  arbitrators  excluded 
amination    the  parties  and  their  attorneys,   and  examined  witnesses 
'  priyately,  if  either  party  intended  to  take  advantage  of  it, 
he  ought  to  have  given  notice  at  the  time  that  he  intended 
to  rely  on  it  as  an  objection  (z). 
Irregular  .       So  if  at  a  meeting  improperly  convened,  and  in  the  ab- 
meeting.      ^qj^qq  of  both  parties,  the  arbitrators  receive  evidence,  which 
they  strike  out  on  its  being  objected  to  at  the  next  meeting,  a 
party  will  not  be  permitted  to  invalidate  the  award  on  the 
ground  of  the  reception  of  evidence  in  an  irregular  manner, 
if  afterwards  he  has  gone  on  with  the  case,  examining  and 
cross-examining  the  witnesses  (a). 
Waiver  by       An  objection  to  an  award,  on  the  ground  of  irregular  and 
S^tfouf  b-  ™P^^P®'  conduct  on  the  part  of  the  arbitrators  in  examining 
jecting.       witnesses  ex  parte,  it  has  been  held  by  the  Court  of  Com- 
mon Pleas,  may  be   waived,  by  the  injured  party   know- 
ing of  their  conduct   for  three   weeks   before   the   award 
is  made,  without  taking  any  objection ;  for  he  has  no  right 
to  lie  by  and  take  his  chance  of  the  award,  and  then  finding 
that  made  against  him,  move  to  set  it  aside  on  the  ground  of 
the  irregularity  (ft). 

The  Coiut  of  Queen's  Bench,  however,  have  lately  taken 
this  distinction,  that  where  an  irregularity  takes  place  at  a 
meeting  of  all  the  parties,  and  is  passed  over,  no  objection 
can  afterwards  be  made,  but  that  where  witnesses  have  been 
examined  behind  the  back  of  one  of  the  parties  ^ho  wishes 
to  be  present,  as  the  opportunity  of  setting  right  what  was 
irregular  is  past,  he  will  not  be  taken  to  have  waived  his 
right  to  complain,  merely  because,  with  a  knowledge  of  the 
circumstance,  he  has  not  protested  before  the  award  is 
made  (c). 

(y)  MatsoD  v.  Trower,  1  Ry.  &  423. 
Moo.  17.  {b)  Bignall  v.  Gale,  2  M.  &  G. 

(z)  Hewlett  v.  Laycock^  2  C.  &  830. 
P.  674.  (c)  Dobson  v.  Groves,  6  Q.  B. 

(a)  Kingwell  v.  Elliott,  7  Dowl.  637. 
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The  result  of  the  above  cases  seems  to  show  that  if  the  ^^*'  ^\ 

CH.IV.  8.  1. 

arbitrator  find  that  he  has  inadvertently  been  betrayed  into  — ; 

an  irregularity,  which,  though  fatal  on  principle,  yet  in  fact  counc  to 
does  not  affect  the  merits  of  the  case,  he  may  generally  pre-  ^I^J®^'^"^^ 
vent  any  ill  consequences  by  giving  the  parties  full  informa- 
tion of  the  particular  step,  and  proposing  to  adopt  such  a 
course  as  may  seem  fit  to  remedy  any  possible  incon- 
venience. It  will  rarely  happen  that  the  parties  will  not 
either  expressly  or  impliedly  agree  to  waive  any  objection 
that  might  otherwise  be  taken. 


Power  to 
ex 


XI.   When  arbitrator  empaicered  to  proceed  ex  parte.] —  J«)o©Bd 
Every  arbitrator  is  authorized,  by  the  nature  of  his  office,  to  p&rte  for 
proceed  ex  parte  for  good  cause.     It  is  unnecessary,  though  pUed. 
not  unusual,  to  give  him  the  power  in  express  terms  in  the 
submission.    No  application  to  the   court  is  necessary  to 
warrant  his  so  proceeding,  but  the  arbitrator  is  to  judge  for 
himself  of  the  discretion  of  exercising  his  power  (d). 

It  ought,  however,  to  be  a  very  strong  case  to  justify  him 
proceeding  ex  parte,  as  going  on  with  the  reference  in  the 
absence  of  one  of  the  parties  is  so  substantial  an  incon- 
venience, and  so  much  prevents  the  doing  justice  between 
them  (e). 

Still  if  one  of  the  parties,  after  having  been  duly  sum-  Party 
moned,  neglect  to  attend  before  the  arbitrator,  and  thej^^jf 
latter  be  of  opinion,  firom  the  circumstances  which  are 
brought  before  his  notice,  that  the  party  absents  himself 
with  a  view  to  prevent  justice,  and  defeat  the  object  of  the 
reference,  it  is  the  arbitrator's  duty  to  give  due  notice  to  the 
absenting  party,  that  he  intends,  at  a  specified  time  and  place, 
to  proceed  with  the  reference,  whether  the  party  shall  attend 
or  not.  If  this  notice  fail  to  enforce  his  attendance,  and  he 
do  not  allege  some  excuse  satisfactory  to  the  arbitrator, 
the  latter  not  only  may,  but  ought  to  proceed  ex  parte  {/), 

id)  Wood  V.  Leake,  12  Ves.  412  ;  650. 

Hctlcy  V.  Hetley,  Kyd  on  Awards,  (/)Waller  v.  Kin^,  9  Mod.  63 ; 

iOO.  Wood  V.  Leake,  12  Yes.  412 ;  Hall 

(e)  Gladwin  v.  Chilcote,  9  Dowl.  v,  Anderton,  In  re,  8  Dowl.  326. 
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Part  II.        When  a  party  has  InefTectually  attempted  to  revoke  the 

-1 '■  submission,  and  refused  to  attend  a  meeting  on  the  ground 

^!^y^  ^      that  the  arbitrator  has  no  authority,  it  has  long  been  decided 
to  revoke,    that  the  arbitrator  may  proceed  ex  parte  at  once  (^).     In 
order  to  clear  away  all  doubts  on  this  point,  if  any  existed, 
the  recent  statute  3  &  4  W.  IV.  c.  42,  expressly  provides  in 
8.  39,  that  notwithstanding  any  attempted  revocation,  the  ar- 
bitrator is  to  proceed  and  to  make  his  award,  '^  although  the 
person  making  such  revocation  shall  not  afterwards  attend 
the  reference." 
teStiOTi**to"'       ^  general  the  arbitrator  is  not  justified  in  proceeding  ex 
proceed  ex   parte  without  giving  the  party  absenting  himself  due  notice. 
^"^'         The  notice  may  be  given  verbally  or  in  writing.     It  should 
express  the  arbitrator's  intention  clearly,  or  the  award  may 
be  set  aside  (A).     An  ordinary  appointment  for  a  meeting, 
with  the  addition  of  the  word  "  peremptory**  marked  on  it, 
notice  foJ'^  is  sufficient  («).     If  the  arbitrator  declines  to  proceed  on  the 
each  meet-   first  failure  to  attend  a  peremptory  appointment,  and  gives 
"^^'  another  appointment,  he  is  not  authorized  in  proceeding  ex 

parte  at  the  second  meeting,  unless  the  appointment  for  it 
also  is  marked  peremptory,  or  contains  a  similar  intimation 
of  his  intentions  (k). 
Whether         If  a  party  says,  "  I  will  not  attend  because  you  the  arbi- 
qllM^wheB  ^^^^y  ^^  receiving  illegal  evidence,  and  no  award  which 
authority     you  Can  make  will  be  good,"  the  arbitrator  may  go  on  with 
the  reference  in  his  absence ;  and  it  seems  it  is  not  neces- 
sary to  give  the   recusant   any  notice   of  the  subsequent 
meetings.     But  though  it  may  not  always  be  necessary,  it 
certainly  is  advisable  that  notice  of  every  meeting  should  be 
given  to  the  party  who  absents  himself,  so  that  he  may  have 
the  opportunity  of  changing  his  mind,  and  of  being  present 
if  he  pleases  (/). 

(o)  Harcourt  v.  Ramsbottom,  1  {k)  Gladwin  v.  Chilcote^  9  Dowl. 

J.&W.  512.  560. 

(h)  Gladwin  v.  Chilcote,  9  Dowl.  (/)  Scott  v.  Van  Sandau.  6  Q«  B. 

650 ;  Scott  V.  Van  Sandau,  6  Q.  B.  237 ;  Harcoutt  v*  Ramsbottom,  1 

237.  J.  &  W.  512;  Bignall  v.  Gale,  2 

(t)  Gladwin  v.  Chilcote,  9  Dowl.  M.  &  G.  830;  Kyle,  In  re,  2  Jur. 

550;    Doddington  v.  Hudson,    1  760. 
Bing.  384. 
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XII.  Dutyof  the  arbitratar  in  deciding  points  of  evidence,']    ^^"  ^\ 

— Questions  relating  to  the  admissibility  of  evidence  conti ; 

nually  arise  in  the  course  of  the  proceedings  in  t}ie  reference,  bound  by 
and  call  for  the  arbitrator's  decision.     In  determinine:  these,  "^?  ^ 

o  7  evidence. 

he  is  not  at  liberty  to  follow  any  arbitrary  principle  of  his 
own,  but  is  bound  by  the  same  rules  of  evidence  as  govern 
the  superior  courts  (a). 

I^  intending  to  decide  rightly,  he  come  to  a  wrong  deoi-  HSideeiwon 
sion  as  to  the  competency  of  a  witness,  the  admissibility  of  reyiew. 
documentary  or  oral  testimony,  or  the  relevancy  and  pro- 
priety of  allowing  proof  of  particular  facts,  it  is  now  settled 
law  that  the  court  will  not  review  his  decision,  or  set  aside 
the  award  for  the  mistake  {b) ;  though  in  one  case  Lord 
Eldon  intimated  an  opinion  that  if  an  arbitrator  refused 
to  hear  evidence  of  the  contents  of  a  letter  proved  to  be  lost^ 
that  would  form  a  good  objection  to  an  application  for  car- 
rying the  award  into  execution  {c). 

1£  however,  the  arbitrator  refuse  to  hear  evidence   on  peft»«»p  *« 

hear  evi  • 

some  of  the  matters  within  scope  of  the  reference  under  a  dence  on  a 
mistaken  impression  that  they  are  not  within  it,  this  will  not  ]^^^  '^ 
be  treated  as  a  mistake  of  evidence,  but  as  an  omission  to 
decide  on  all  the  matters  submitted,  and  the  award  will  be 
set  aside  (c2).    But  when  nothing  but  an  action  of  debt  has  BccHving 
been  referred,  receiving  evidence  of  damages  for  a  breach  of  damages  in 
covenant,  as  recoverable  in  the  action,  will  not  avoid  the  ^^^^ 
award  {e). 

If  it  be  a  doubtful  point  whether  the  matter  is  within  the 
reference  or  not,  it  is  better  to  receive  the  evidence,  and  in 
the  award  to  decide  the  doubtful  matter  separately  from  the 
rest  For  if  there  be  an  omission  to  decide  it,  and  it  ought 
to  have  been  decided,  the  award  is  generally  incurable ;  but 

(a)  Attorney-General  V.  Davison,  Price,  81;  Musselbrook  v.  Dunkin, 
1  H'Lel  &  Y.  160.  9  Bing.  605. 

(b)  Hfl^|(er  v.  Baker,  14  M.  &  (c)  Anderson  v.  Darcy,  18  Ves. 
W.  9 ;    &8tem  Counties  Railway  447. 

Company  v.  Robertson,  6  M.  &  G.  {d)  Samuel  v.  Cooper,  2  A.  &  E. 

38 ;    Armstrong    v.    Marshall,    4  752 ;  Brophy  v.  Holmes,  2  Moll.  1 . 

Dowl.  593 ;  Perriman  v.  Steggall,  («)  Faviell  v.  East.  Count.  Rail. 

9  Bing.  679;  Wilson  v.  King,  2  C.  Comp.  Ex.  May   11,   1848.      See 

&  M.  689 ;  S.  C.  2  Dowl.  638,  n.  P.  2.  ch.  5,  s.  8,  d.  1. 
a. ;     Campbell    v.    Twemlow,     1 

O 
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Pabt  II.   if  it  \yQ  jiQt  within  the  arbitrator's  power,  and  he  has  decided 

OH.  IV.8. 1.  .      .    .  r  y 

It,  It  IS  only  an  excess  which,  though  bad  in  itself  if  clearly 

separable,  leaves  the  rest  of  the  award  perfectly  valid. 

B«oeiTing        Where  the  defendant  pleaded  non  assumpsit  to  an  action 

adultery,     for  the  board  and  lodging  of  his  wife,  and  the  arbitrator  ad- 

^^eadcd"***  mitted  evidence  of  the  wife's  adultery,  and  decided  against 

the  plaintiff,  it  was  objected  to  the  award  that  the  arbitrator 

was  not  authorized  to  inquire  into  the  fact  of  adultery  unless 

it  were  pleaded;   but  the  court  refused  to   set  aside  the 

award,  for  assuming  the  objection  good  in  law,  it  was  only 

that  an  inadmissible  witness  had  been  called  (e). 

New  evi.         After  an  accountant  employed  under  the  arbitrators  had 

dcnce  after  ,  x-     »f 

a(.-conntfl      made  his  report  to  them  respecting  the  accounts,  and  it  was 
agreed  that  he  should  close  the  accounts,  one  of  the  parties 
having  found  some  new  documents  respecting  the  accounts 
which  had  been  closed,  tendered  them  in  evidence  to  the 
arbitrators  at  the  last  meeting  in  the  reference.     The  arbi* 
trators,  after  looking  at  them  to  see  their  general  nature,  re- 
fused to  protract  the  arbitration  in  order  to  sift;  those  papers, 
and  declining  to  receive  them,  made  their  award.     Cole- 
ridge, J.,  held  that  this  was  merely  a  rejection  of  evidence 
by  the  arbitrators,  and  afforded  no  ground  for  impeaching 
the  award  (/). 
Knowingly      Even  when  the   asbitrator   received  the  plaintiff's   own 
.32.    books  in  evidence  for  himSelf,  stating  that  he  knew  they 
i>ie  evi-       Yfere  not  strictly  admissible  on  a  trial  at  Nisi  Prius,  yet  that 
he  had  authority  to  receive  them,  as  the  same  strictness  was 
not  required  on  an  arbitration,  the  court  held  this  did  not 
amount  to  misconduct  in  the  arbitrator  so  as  to  authorize 
them  to  set  aside  the  award,  but  treated  it  at  the   most 
merely  as  a  mistake  of  the  law  of  evidence  (y). 
Receiving       Xhc  arbitrator  is  authorized  to  inquire  into  matters  not 
collateral     Submitted  to  him,  if  that  inquiry  be  necessary  to  enable  him 
™*"®'-       to  decide  rightly  upon  the  questions  before  him,  and  even  if 
he  receive  evidence  on  matters  not  properly  affecting  the 

(e)  Symes  v.  Goodfellow,  2  BiDg.     330. 
N.  G.  532.  (p)  Hagger  v.  Baker,  14  M.  & 

{/)  Marsh,  In  re,  16  L.  J.,  a  B.     W.  9. 
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points  upon  ^hioh  he  has  to  decide,  the  objection  only   I*ar»IL 

amounts  to  the  reception  of  improper  evidence,  and  is  no  -^ 

such  excess  of  authority  as  to  induce  the  court  to  set  aside 
the  award  (A). 

Sometimes  the  order  of  reference  proyides  ^^  that  the  ar-  Power  to 
bitrator  shall  be  at  liberty  to  apply  to  the  court  for  direc-  ^^for 
tions  on  any  points  that  may  arise  pending  the  reference  as  di'i^^^tiont. 
he  may  think  necessary.^ 

If  a  question  arise  as  to  the  admissibUity  of  evidence,  and 
the  arbitrator  desire  the  direction  of  the  court  upon  it,  it 
seems  to  be  a  proper  course  to  state  the  point  in  the  shape 
of  a  certificate  or  case,  setting  out  all  the  necessary  facts  for 
the  opinion  of  the  court  This  will  be  considered  on  the 
argument  before  the  court  in  the  same  manner  as  an  ob- 
jection to  evidence  at  Nisi  Prius,  and  the  party  objecting  to 
the  admission  of  the  evidence  will  be  entitled  to  begin  (t). 

In  the  case  of  barristers  appointed  pursuant  to  statute  to  Bamtter 
arbitrate  in  oertain  matters  between  counties  and  boroughs,  ^^^ 
the  legislature  has  deemed  it  expedient  to  give  them  power,  ^^°^ 
upon  due  requisition  made,  to  submit  a  special  case  to  the  rougU. 
superior  courts  before  making  the  award  (k). 

When  a  party  knows  the  nature  of  the  evidence  to  be  ad-  ^^  ^ 

•  •  .     taming 

duced  against  him,  and  though  vriUing  that  the  matters  in  power  of 
difierence  should  be  determined  by  arbitration,  does  ^ot^J^^^*^ 
choose  to  be  concluded  by  the  arbitrator's  decision  on  the 
admissibility  of  certain  evidence,  he  may  provide  against  it 
by  introducing  a  clause  into  the  submission  retaining  to 
himself  the  same  power  of  objecting  to  the  evidence  as  on  a 
trial  at  Nisi  Prius.  If  the  arbitrator  admit  evidence  to 
which  the  party  has  objected,  under  this  provision  he  may 
move  the  court  to  set  aside  the  award  on  the  ground  of 
the  admission  being  improper  (/). 

{k)    Eastern    Counties    Railway  {jk)  7  &  8  Vict.  c.  93.      See  Ap- 

Company  v.  Robertson,  1  D.  &  L.  pendix  of  Statut^. 

498 ;  S.  C.  6  M.  &  G.  38.  (0  Scott  v.  Van  Sandau,  1  Q.  B. 

(t)    Attorney-Gen.  v.    Davison,  102. 
1  M'Lel.  &  Y.  160. 


o  2 
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Paet  II.       j^jjj    jyinty  of  the  arbitrator  when  empowered  to  amend.] 

: —  — A  power  of  amending  the  record  is  onen  vested  in  the 

the  record  arbitrator.  The  following  case  may  serve  as  a  guide  to  the 
arbitrator  as  to  the  extent  of  the  power,  and  the  manner  in 
which  it  should  be  exercised.  In  an  action  of  trespass  quare 
clausum  fregit,  which  was  referred,  the  arbitrator,  who  had 
all  the  powers  of  amendment  which  the  judge  of  Nisi  Prius 
would  have  had,  directed  the  amendment  of  a  plea,  which 
alleged,  that  there  was  a  public  highway  ^^  running  by^  and 
lying  close  tOy  and  adjoining^  the  locus  in  quo,  by  substi- 
tuting the  words  "  running  through"  for  the  words  in  italics. 
The  court  held,  that  as  it  was  wholly  immaterial  to  the  main 
question  between  the  parties  whether  the  road  ran  through 
or  only  near  the  close,  the  amendment  was  one  the  arbi- 
trator had  power  to  make ;  and  that  though  it  would  per- 
haps have  been  reasonable  for  him  to  have  imposed  terms 
as  to  the  plaintiff  being  at  liberty  to  reply  de  novo,  or  as  to 
payment  of  costs,  if  any  application  had  been  made  to  him 
for  that  purpose,  yet  that  that  was  a  matter  for  his  discretion 
with  which  the  court  could  not  interfere  (m). 


Court  no         ^jy^  Power  of  the  arbitrator  to  make  or  decline  to  make 

power  to  , 

compel  ar-    an  award.] — ^Though  the  arbitrator  has  taken  on  himself 

awMd.'  ^   ^'^  burthen  of  the  reference,  and  held  several  meetings,  but 

not  closed  the  case,  he  may  decline  to  go  on  any  further 

with  the  arbitration,  and  the  courts  have  no  jurisdiction  over 

him  to  compel  him  to  proceed  (n). 

Or  to  pre-       Qn  the  like  principle  they  will  in  general  reject  any  ap- 

tiator         plication  made  with  a  view  to  hinder  the  arbitrator  making 

Jl^^^       an  award  {o).     Even  where  the  defendant,  an  executor,  was 

allowed  to  plead  a  plea  of  a  judgment  recovered  pending  the 

reference  to  the  further  maintenance   of  the  action,  the 

court  took  care  to  say  that  they  did  not  at  all  prejudge  the 

(m)  Nalder  v.  Batts,  1  D.  &  L.  Crawshay  ▼.    Collins,   1   SwaoBt 

700.  40. 

(n)  Lewin  v.  Holbrook,  11  M.  &  (o)  R.  v.  Bardell,  5  A.  &  E.  619. 
W.  no ;  S.  C.  8  DowL  N.  S.  991 ; 
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case,  but  left  the  effect  to  be  attributed  to  such  a  plea  en-  ^^^^  ^'; 

Oh   IV  8   I 

tbrely  open  for  the  consideration  of  the  arbitrator  (p.)  

Under  very  peculiar  circiunstanceSy  however,  the  Court  of  in'^it^®* 
Chancery  will  grant  an  injunction  to  restrain  proceedings  in  ti<m  »- 
an  arbitration.     When,  in  pursuance  of  an  agreement  to  mjanction. 
purchase  a  patent  right  of  the  defendant  which  contained  a 
clause  that  certain  differences  should  be  referred  to  arbitra- 
tion, the  plaintiff  paid  the  sum  agreed  on,  and  afterwards 
filed  a  bill  in  Chancery  to  recover  back  the  purchase-money, 
and  to  compel  the  defendant  to  accept  a  re-assignment  of 
the  patent,  on  the  ground  of  the  agreement  being  vitiated  by 
fraudulent  conduct  on  the  part  of  the  defendant,  the  Lord 
Chancellor  (Eldon),  on  motion,  granted  an  injunction  to  re- 
strain the  proceedings  in  the  reference,  on  the  principle  that 
the  arbitration  was  a  part  execution  of  the  agreement  which 
was  struck  at  by  the  bill  (q). 

A  court  of  equity  will  not  entertain  a  bill  for  a  discovery  Bqwty  not 
in  order  to  assist  parties  seeking  their  relief  by  submission  arbitmtor. 
to  arbitration.     The  reason  assigned  by  Lord  Eldon  is,  that 
it  is  beneath  the  dignity  of  the  Court  of  Chancery  to  be  an- 
cillary to  the  domestic  forum  of  an  arbitrator  (r). 


XV.    Closing  the  case.] — After  having  heard  all  the  evi-  ^^^**^'' 
dence  which  the  parties  chose  to  lay  before  him,  and  ascer-  clearly  dose 
tained  that  they  have  no  more  to  offer,  the  arbitrator,  in  order    *  ***®' 
to  prevent  any  misconception,  should  distinctly  inform  the 
parties  that  he  considers  the  ease  closed  on  both  sides,  and 
that  he  shall  proceed  to  make  his  award  («).     Still,  notwith-  Be^ipenuig 
standing  the  case  has  been  formally  closed  on  both  sides,  it 
is  perfectly  competent  for  the  arbitrator,  if  he  shall  think  fit, 
to  permit  or  to  requii-e  the  production  of  further  evidence, 
either  parol  or  dociunentary  (t), 

ip)  Alder  v.  Park,  5  Dowl.  16.  157,  and  the  cases  cited  in  the  note. 

(q)  Mylne  v.    Dickinson,  Coop.  (s)  Pepper  v.  Gorham,  4  Moore, 

195.  148  ;  Earle  v.  Stocker,  2  Vern.  251. 

(r)  Street  v.  Rigby,  6  Ves.  815;  (0  Bignall  v.  Gale^  2  M.  &G. 

Wellington  v.  Mackintosh,  2  Atk.  830. 
569;    Brown  v.  Brown,   1  Vern. 


108  POWER  AND   DUTY  BEFORE   AWARD. 

Part  II.       jf  qj^  ^  reference  "  of  all  matters  in  difference,**  many 

OH*  1V<  B«  X* 

— —  questions  are  discussed,  it  is  a  prudent  course  for  the  arbi- 

matten  in   trator,  before  the  close  of  the  case,  to  request  the  parties  to 
to^^toted  P^*  down  in  writing  the  matters  on  which  they  respectively 
in  writing,  require  him  to  adjudicate.     For  provided  he  decide  on  the 
matters  set  out  in  the  written  statements,  the  award  will  be 
considered  good  and  final,  and  he  will  not  be  open  to  the 
risk  of  having  the  award  set  aside  because  he  has  omitted  to 
decide  on  some  minor  point  which  had,^  in  fact,  been  raised 
before  him,  though  not  treated  as  of  any  real    import- 
ance (u). 
Making  The  arbitrator  is  sometimes  empowered,  before  making 

interiocn-      -.^,  ,  ,,.i  ■«"•• 

toiy  award,  his  final  award,  to  regulate  by  mterlocutory  awards  the  m- 
termediate  enjoyment,  or  to  give  directions  respecting  the 
intermediate  management  of  some  subject  of  dispute,  as,  for 
instance,  the  mode  in  which  a  stream  of  water,  in  which  the 
parties  claim  opposing  rights,  is  to  be  used  pending  the 
reference.  These,  from  their  very  nature,  are  intended  to 
have  a  temporary  effect  only  (x). 

The  mode  in  which  the  final  award  is  to  be  made  is  fully 
stated  in  a  subsequent  chapter. 


Arbitrator  xvi.  Duty  of  the  arbitrator  when  award  referred  ftflk?*.] 
dence  on  — When  for  a  failure  in  the  award  the  matters  are  referred 
back  by  the  court  to  the  arbitrator  under  a  provision  in  the 
submission,  his  duty  is  to  hear  additional  evidence  on  the 
points  remitted  to  his  consideration,  and  if  all  the  matters 
are  sent  back,  he  must  hear  evidence  if  tendered  on  all,  and 
not  merely  on  the  point  in  which  the  award  is  deficient 

For  where  an  award  was  sent  back  as  defective,  for  not 
determining  the  proper  height  of  water  in  a  mill-stream,  and 
the  arbitrator,  thinking  he  had  nothing  to  do  but  to  look  over 
his  notes,  refused  to  hear  additional  evidence  which  was 
tendered  on  one  of  the  points  which  had  been  brought  be- 


referenoe 
back. 


(tt)  Angus  V.  Redford,  2  Dowl.     &  W.  199 ;  Manser  v.  Heaver,  3 
N.  S.  735 ;  S.  C.  11  M.  &  W.  69.      B.  &  Ad.  296. 
(x)   Wrightson  v.  Bywater,  3  M. 
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fore  him  previously,  and  made  an  award  determining  the  ^^**  ^^' 
height  of  the  water,  the  court  set  the  award  aside  on  the  --^ — '- — ' 
ground  of  the  rejection  of  the  evidence,  intimating  an 
opinion  that  had  the  clause  been  to  refer  back  *^  the  matters 
referred  or  any  of  them,^  instead  of  the  matters  referred 
only,  they  would  have  raised  a  single  point  for  his  decision, 
but  thi^  as  under  the  clause,  as  it  was  worded,  all  the  matters 
referred  were  necessarily  sent  back,  he  was  put  into  a  posi- 
tion to  rehear  the  whole  matter,  the  parties  were  entitled  to 
produce  the  additional  evidence,  and  he  was  bound  to  hear 
them(y). 

The  award  made  on  a  submission  which  empowered  the  ^^7  ^^^ . 
court  to  remit  the  matters  referred  back  to  the  arbitrator,  ap-  dence. 
pearing  to  the  attorneys  of  both  parties  to  be  inconsistent 
on  its  fikce,  it  was  verbally  agreed  that  the  award  should  be 
considered  not  to  have  been  delivered,  and  that  the  arbi- 
trator should  amend  it  Subsequently  to  this  the  defendant's 
attorney  obtained  a  judge^s  order  to  remit  the  matters  re- 
ferred to  the  consideration  of  the  arbitrator.  The  latter 
amended  his  award  without  giving  notice  to  either  party  of 
his  intention  to  do  so,  and  without  hearing  any  fresh  evi- 
dence or  arguments.  It  was  contended  that  the  reference 
back  by  the  judge's  order  opened  the  whole  case  again,  but 
as  the  party  objecting  to  the  award  had  never  intimated  to 
the  arbitrator  his  wish  to  offer  fresh  evidence,  and  did  not 
even  seem  to  have  such  a  vrish,  the  court  held  there  was  no 
ground  for  impeaching  the  award  {z). 

When  the  court,  being  empowered  so  to  do,  remit  the  t^^^  **°* 
award  for  a  specific  purpose,  as  for  instance,  the  amendment  spedfic  pur- 
of  a  clerical  error  or  technical  defect  in  form,  in  regard  to  ^^^'^ 
which  the  arbitrator  needs  no  assistance  from  either  party, 
he  is  not  bound  to  give  either  party  notice  to  attend  before 
him  on  his  re-considering  and  amending  his  award.     Thus 
when  it  was  objected  to  the  award  that  the  arbitrator  had  de- 
scribed one  of  the  parties  by  a  wrong  christian  name,  the 

(y)  Nickalls  v.  Warren,  6  Q.  B.     back. 
615;  S.  C.  9  Jur.  10.    See  P.  3,         (r)  Baker  v.  Hanter,  16  L.  J. 
ch.  9,  8.   8,  referring  the  award     Ex.  203;  S.  C.  16  M.  &  W.  672. 
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Pam  II.   court  ordered  that  the  award  should  be  referred  back  to  the 

wJl«  It.  Bi  I. 

arbitrator  "  to  reconsider  and  amend  the  same  if  he  should 

think  fit.''  The  court  held  the  arbitrator  justified  in  making 
the  amendment  without  any  communication  with  the  par- 
ties. He  was  also  held  warranted  in  amending  other  errors 
in  the  award  than  those  which  formed  the  ground  of  motion. 
The  arbitrator,  by  indorsement  on  the  back  of  the  award, 
certified  that  the  award^ought  to  be  amended  by  substitutmg 
the  right  christian  name  for  the  wrong  one,  and  that  the 
award  was^  to  be  read  as  if  the  right  name  had  originally 
been  inserted.  He  also  further  altered  the  award  as  to  the 
mode  of  decision  of  a  cause,  and  whereas  preyiously  he  had 
decided  the  cause  simply  by  directing  a  verdict  to  be  en- 
tered for  the  defendant  which  he  had  no  authority  to  order, 
he  now  directed  the  insertion  of  a  clause  stating  that  the  de- 
fendant was  not  guilty  of  the  grievances  therein  laid  to  his 
charge,  or  any  or  either  of  them,  or  any  part  thereo£  A 
motion  was  again  made  to  set  aside  the  award  on  the  ground 
that  the  action  was  improperly  decided  by  the  unauthorized 
direction  respecting  the  entry  of  a  verdict,  but  the  court 
held  that  the  objection  as  to  the  fieuilty  mode  of  deciding  the 
cause  was  raised  too  late,  not  being  raised  when  the  award 
was  first  objected  to,  and  that  at  all  events  it  was  cured  by 
the  amendment  which  determined  the  issue,  and  left;  the 
direction  as  to  the  verdict  simply  useless  (a). 

To  amend  When  the  arbitrator  had  omitted  to  decide  on  the  issue 
raised  on  the  coimt  for  an  account  stated,  and  the  cause  was 
referred  back  to  him  to  set  his  award  right,  the  court  held 
the  arbitrator  justified  in  amending  the  error  without  re- 
hearing the  parties  (b). 

(a)  Howett  v.  aements,  1  C,  B.         (b)  Bird  v.  Penrice,  6  M.  &  W. 
128.  75*. 
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SECTION  II. 


OF  THE   arbitrator's   DELEGATING  HIS  AUTHORITY. 


I.  Power  of  the  arhitraior  to  adopt  the  opinion  of  an-  Pm  II. 
other,'] — By  the  general  principle  of  law,  one  who  has  an    '    '     ' 


anthorilT  from  another  to  do  an  act  for  him  must  execute  Arbinator 

*^  may  not 

h  himself  and  cannot  transfer  it  to  a  third  person,  the  delegate 
maxim  being  expressed  ^  delegatus  non  potest  delegare,**  ^^^  ^ 
for  tliis  being  a  confidence  and  trust  reposed  in  the  party, 
cannot  be  assigned  to  a  stranger  of  whose  ability  and  in- 
tegrity he  for  whom  the  act  is  to  be  done  can  form  no 
opinion  (a).  The  particular  authority  conferred  on  an  arbi- 
trator forms  no  exception  to  this  general  rule,  for  it  is  but  a 
naked  power.  He  must,  therefore,  perform  his  duties  in 
person :  he  may  neither  delegate  them  to  another,  nor  elect 
others  to  act  with  him,  unless  the  submission  expressly  au- 
thorizes such  a  course  (£). 

But  though  an  arbitrator  may  not  delegate  his  authority,that  Arbitrator 
is,  agree  beforehand  to  be  bound  by  what  another  may  de-  ^^^^ 
cide,  the  cases  are  numerous  to  show  that  an  arbitrator  may  "pother. 
submit  a  material  question  affecting  the  merits  of  the  case  to 
another,  and  after  hearing  his  opinion  adopt  it  as  his  own, 
upon  the  credit  which  he  gives  to  the  judgment  and  skill  of 
the  person  to  whom  he  refers. 

Thus,  where  the  arbitrators  had  joined  with  the  umpire  in 
the  umpirage,  the  court  held  the  lunpirage  good  as  a  deci- 
sion of  the  umpire  alone,  and  stated  that  he  was  at  liberty 
to  take  what  advice,  or  opinion,  or  assessors  he  chose  {c). 

So  where  it  was  objected  to  the  award  that  the  arbitrator 
had  not  exercised  his  own  judgment  respecting  the  valua- 

(d\  Bac.  Ab.  Authority,  D.  41. 

(b)  Lingood  v.  Bade,  2  Atk.  501 ;  (c)  Soulsby  v.  Hodgson,  3  Bur. 
West  Symb,  P.  2,  Compromise,  s.      1474. 
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Part  II.  tion  of  some  timber,  but  had  referred  it  to  another.  Lord 
— — '. — !  Alvanley,  M.  R.,  said,  "  That  alone  is  not  sufficient  to  prove 
the  award  bad,  for  a  man  may  make  use  of  the  judgment  of 
another  upon  whom  he  can  depend,  and  the  valuation  of 
that  person  is  his  if  he  choose  to  adopt  it^  (d).  And  on  an 
appeal,  Lord  Chancellor  Eldon,  affirming  the  decree  of  the 
court  below  dismissing  the  bill  to  enforce  the  award,  said, 
that  he  did  not  mean  to  determine  that  referring  the  valua- 
tion of  the  timber  to  another  was  a  sufficient  ground  for  re- 
fusing a  specific  performance  («). 

Where  two  land  surveyors  to  whom  it  was  refetred  to  fix 
the  price  of  an  estate,  not  being  accustomed  to  value  houses, 
called  in  two  builders  to  value  the  mansion-house  on  the 
estate  for  them,  Vice-Chancellor  Leach  thought  there  was 
no  objection  to  such  a  course,  as  they  had  not  agreed  before- 
hand to  be  bound  by  the  builders'  valuation,  but  received 
their  opinion  merely  as  evidence,  and  giving  credit  to  their 
testimony,  adopted  it  as  their  own  (/). 
Power  to  It  was  laid  dovm  by  Lord  Lyndhurst,  in  a  more  recent 
▼aia«r.^  case,  that  an  arbitrator  has  power,  without  any  special  pro- 
vision, to  call  in  a  valuer  to  assist  him :  though  he  seemed  to 
think  that  when  a  special  provision  was  made  in  the  submission, 
his  power  in  that  respect  ceased  to  be  a  general  one  arising 
from  the  necessity  of  the  case,  and  was  to  be  governed  by 
the  terms  of  that  provision  {g).  In  the  same  case,  under  an 
authority  to  arbitrators  to  call  in  a  competent  person  to 
assist  them  in  the  valuation  of  the  stock  and  property  of  a 
partnership,  it  was  held  by  the  House  of  Lords  to  be  no  ob- 
jection to  the  award  that  they  availed  themselves  of  the  as- 
sistance of  such  person  in  deciding  on  the  partnership  ac- 
counts, for  that  the  arbitrators  by  adopting  in  terms  the 
opinions  of  such  person  did  not  constitute  him  an  umpire, 
but  made  his  opinions  their  own,  and  that  their  award  could 
not  be  impeached  on  that  account  (h). 

(d)  Emery  v.  Wase,  6  Ves.  846.  (g)  Anderson  v.  Wallace,  3  C.  & 

(f)  Emery  v.  Wase,  8  Ves.  504,  F.  26. 

a.  (A)  Anderson  v.  Wallace,  3  C.  & 

(/)  Hopcrait  v.  Hickman,  2  S.  F.  26. 
&  S.  130. 
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II.  Duty  of  the  arbitrator  in  taking  an  opinion  as  to  a  PabtIL 
matter  of /act.] — ^An  important  question  here  arises  whether,  '  '  '  ^ 
when  arbitrators  require  the  assistance  of  a  valuer  or  person  nionon ^t- 
of  skill,  they  are  at  liberty,  without  the  knowledge  of  the  *«'<>^^<^*- 
parties,  to  apply  privately  to  one  on  whom  they  can  rely, 
and  to  adopt  as  their  own  and  act  on  the  opinion  which  he 
may  give  them  as  to  the  particular  case.  It  is  to  be  ob- 
served, that  in  Emery  v.  JVase  (t),  there  was  no  irregularity  in 
the  mode  of  obtaining  the  valuer's  assistance,  for  there  were 
no  regular  proceedings,  such  as  meetings  and  examination 
of  witnesses,  as  in  ordinary  arbitrations,  nor  was  any  ob- 
jection made  on  die  ground  that  the  arbitrator  had  taken  the 
valuer's  opinion  respecting  the  timber  without  the  know- 
ledge of  the  parties.  In  Hopcraft  v.  Hickman  (it),  it  ap- 
pears that  the  agents  of  the  parties  knew  of  the  builders 
being  employed  to  value  the  mansion-house,  and  made  no 
objection  to  it.  And  in  Anderson  v,  Wallace  (1)^  though  the 
arbitrators  conferred  with  a  person  of  experience,  after  the 
case  of  both  parties  was  closed  and  without  their  knowledge, 
they  were  held  warranted  in  doing  so  by  the  express  terms 
of  the  submission. 

These  cases,  therefore,  cannot  be  held  to  decide  that  an 
arbitrator  is  justified  in  privately  taking  advice  respecting 
the  subjects  of  the  reference  without  communicating  it  to 
the  parties  before  making  his  award.  The  contrary  in- 
ference is  rather  to  be  drawn;  for  in  Hopcraft  v.  Hick- 
man {m)f  the  valuer's  opinion  is  treated  as  evidence,  and  in 
Anderson  v.  Wallace  {n)y  Lord  Brougham  stated  that  the 
proper  and  more  regular  course,  and  one  which  a  profes- 
sional arbitrator  would  have  followed,  would  have  been  to 
have  examined  as  a  witness  the  person  of  whose  experience, 
pursuant  to  the  provision  of  the  submission,  the  arbitrators 
were  empowered  to  avail  themselves. 

Unless,  therefore,  a  subtnission  be  so  worded  as  expressly  ^^^\*™*<* 

,  ,     '  ,  ,  r-  .^  snouldexa- 

to  permit  the  arbitrator  to  obtain  the  assistance  of  valuers  mine  ad- 
viser as 

(t)  6  Yes.  846 ;   8  Yes.  604>  a.         (Q  3  C.  &  F.  26. 

See  ante.  (m)  2  S.  &  S.  130. 

{k)  2  S.  &  S.  130.  (n)  3  C.  &  F.  26. 
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Part  II.   or  scientific  persons  privately   and  as  he  may  require,  it 

^°'  '^'  '•  '  seems  the  prudent  and  probably  only  safe  course,  to  examine 

them  as  witnesses  in  the  presence  of  the  parties  (o). 


Takmg  opi-      III*  jDuty  of  the  arbitrator  in  taking  an  opinion  on  a 
point  0°  law  P^^^  ^f  ^<^«] — The  aboTc  remarks  apply  only  to  the  opi- 
nions of  persons  of  skill  and  science  respecting  matters  of 
&ct :  but  it  may  often  happen  that  an  arbitrator  may  wish 
to  consult  a  legal  friend  or  adviser  in  deciding  a  question  of 
law, — for  instance,  respecting  the  admissibility  of  evidence, 
or  the  construction  of  a  contract  or  other  document.     He 
cannot  in  this  case  pursue  the  course  recommended  above, 
to  call  his  adviser  as  a  witness,  since  evidence  is  not  admis- 
sible on  a  point  of  law. 
Arbitrator        It  is  said  by  Lord  Denman,  C.  J.,  in  a  recent  case,  that  it 
ooanni^as    ^^  quite  a  legitimate  course  for  an  arbitrator  to  consult  a 
to  fiuning    jegaj  firiend  as  to  the  mode  of  framing  his  award  (/?) .     Un- 
professional  arbitrators,  it  is  weU  known,  often  employ  an 
attorney  to  prepare  it  for  them.     The  circumstance  of  the 
award  being  prepared  even  by  the  solicitor  of  the  defendant 
in  the  cause  referred,  although  indelicate,  was  held  by  Lord 
Eldon  to  be  no  ground  for  setting  the  award  aside  (;). 

On  a  recent  occasion,  it  was  shown  that  the  judges  of  the 

superior  courts  vnll  sometimes  take  advantage  privately  of 

the  assistance  of  an  opinion  given  by  a  very  eminent  counsel. 

In  giving  judgment  respecting  the  validity  of  a  church-rate. 

Lord  Denman,  C.  J.,  after  mentioning  that  it  had  been 

hinted  in  the  course  of  the  argument  that  Lord  Stowqll, 

when  at  the  bar,  had  given  an  opinion  upon  the  point  before 

the  court,  added,  ^^  We  thought  his  opinion  at  the  bar  might 

throw  light  upon  the   question,   and    perhaps    irregularly 

availed  ourselves  of  this  chance  of  instruction  ^  (r). 

Arbitrator        The  following  cases  seem  to  show  that  the  propositions 

Ml'iopin^' broadly  stated  in  some  of  the  cases  recently  cited,  that  an 

on  a  case. 

(o)  Dobson  V.  Groves,  6  Q.  B«         (9)    Fetherstone    v.    Cooper,   9 

637.  Ves.  ^1. 

(p)  Dobson  v.  Groves,  6  Q.  B.         (r)  Burder  v.  Veley,  12  A.  &  E. 

637.  233,  254. 
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arbitrator  may  take  and  adopt  as  bis  own  the  opinion  of  Part  II. 
another,  will  authorize  an  arbitrator  to  take  the  advice  pf  Q"*^-^*  » 
counsel  or  other  professional  adviser  on  points  of  law  affect- 
ing not  only  the  form  but  the  substance  of  the  award. 

One  of  three  arbitrators  had  taken  the  opinion  of  counsel 
on  a  case  which  he  had  drawn  up,  stating  the  circumstance 
respecting  which  the  arbitrators  differed.  A  motion  was 
made  in  the  Court  of  Common  Pleas  to  set  the  award  aside 
on  the  ground  that  the  arbitrator  had  taken  the  opinion  of 
counsel  upon  an  incorrect  statement  of  facts  against  the  ^^«58.<*«® 
consent  of  one  of  the  parties  to  the  reference,  and  had  acted  oomctij. 
on  that  opinion :  the  court  said,  if  the  facts  had  been  so,  the 
award  would  have  been  impeachable  upon  ground  so  clear 
and  manifest,  that  it  was  sufficient  barely  to  state  the  propo- 
sition. But  as  the  affidavit  of  that  arbitrator  stated  in 
answer  that  he  had  made  up  his  own  opinion  on  the  point 
in  dispute  before  he  took  the  opinion  of  counsel,  and  that 
such  opinion  was  taken  for  no  other  purpose  than  to  guide 
his  determination  whether  to  accede  or  not  to  the  request  of 
a  fellow-arbitrator  that  the  facts  relating  to  the  disputed 
points  should  be  set  out  on  the  award,  having  intended,  in 
case  such  opinion  differed  from  his  ovm,  to  accede  to  that 
request,  and  to  state  the  feicts  on  the  award,  and  that  the 
case  submitted  by  him  to  counsel  contained  a  fair  and  true 
statement  of  the  circumstances,  the  court  held  the  objection 
satisfactorily  removed  (t). 

In  another  instance,  where  two  out  of  three  arbitrators 
stated  a  case,  and  took  the  opinion  of  counsel  on  it,  the 
Master  of  the  Rolls  (Sir  Thomas  Plumer)  held  that  fact  not 
to  amount  to  any  evidence  of  corruption  or  improper  prac- 
tice, so  as  to  render  the  award  void,  but,  on  the  contrary,  to 
show  a  conscientious  desire  to  adjudicate  fEurly,  although 
the  opinion  was  taken  without  the  knowledge  of  the  third 
arbitrator,  and  although  it  was  alleged  one  important  fact 
was  erroneously  stated ;  it  appearing  that  there  was  no  con- 
cealment, and  that  the  case  with  the  opinion  was  shown  to 

(0  Hare,  In  ro;  6  Bing.  N.  C.  158. 
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Part  II.  the  dissentient  arbitrator  before  the  award  was  made,  that 

CH.  IV.  8. 8.  11  1  , 

the  statement  alleged  to  be  erroneous  was  correct  according 

to  the  evidence  before  the  arbitrators,  and  tibat  the  party  had 
had  ample  opportunity  of  setting  forth  in  evidence  the  true 
state  of  the  fisu^ts  (u). 


Arbitaitor       £y^  Power  of  the  arbitrator  to  delegate  a  ministerial  act,] 

may  dele-  ... 

gate  the  — A  distinction  has  been  taken  between  a  judicial  and  a 
SamiiS^ ministerial  act,  and  it  seems  clear  that  an  arbitrator  may  de- 
tcrial  acu  legate  to  another  the  performance  of  acts  of  a  ministerial 
character  only  (x).  It  is  not  always  easy  to  ascertain  what 
acts  are  included  under  the  head  of  ministerial  acts.  The 
measurement  of  the  number  of  acres  in  a  field  or  the  surface 
of  a  lake  has  been  so  considered  (y).  Probably  the  func- 
tions of  an  accountant  who  is  employed  merely  to  make  up 
the  accounts  of  a  firm  would  be  held  to  be  ministerial 
only  {z). 


SECTION  III. 


OF  THE   DUTY  OP  JOINT  ARBITRATORS. 


Joint  arbi-  I.  IHsadvantaffes  o/ reference  to  several  arbitrators.] — It 
MOTtoofre-  ^s  ^  common  practice  for  the  submission  to  provide  that  the 
Bpective  plaintiff  and  defendant  shall  each  appoint  an  arbitrator. 
The  arbitrators  so  selected  are  not  to  consider  themselves 
the  agents  or  advocates  of  tiie  party  who  appoints  them. 
When  once  nominated,  they  are  to  perform  the  duty  of  de- 
ciding impartially  between   the    parties,  and  tiiey  will  be 

(tt)  Goodman  v.  Sayers,  2  J.  &  (y)   Thoro  v.  Cole,  2  C.  M.  & 

W.  249.  R.  367 ;  S.  C.  4  Dowl.  457. 

(^)  Thorp  V.  Cole,  2  C.  M.  &  (?)  Harvey  v.  Shelton,  7  Beav. 

R.  367 ;  S.  C.  4  Dowl.  437.  465.    See  post. 
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looked  upon  as  acting  corraptly  if  they  act  as  agents  or  take   ^^^  ^^' 


instructions  from  either  side  (a). 

In  order  to  ensure  a  decision  in  case  of  difference  of  opi-  ^^^  *'^*' 
nion,  the  submission  frequently  goes  on  to  prescribe  that  the  pointing  a 
two  arbitrators  shall  name  a  third,  and  that  an  award  made  ^"^' 
by  any  two,  if  they  cannot  all  agree,  shall  be  sufficient  But 
it  is  in  general  much  better  to  refer  the  matters  to  a  single 
arbitrator  at  once,  for  notwithstanding  the  objectionable  na- 
ture of  such  a  course,  the  arbitrators  named  by  the  parties 
often  seem  to  think  that  they  are  to  represent  their  respec- 
tive nominors,  and  act  rather  as  advocates  than  judges,  while 
the  third  arbitrator  frequently  supposes  that  he  is  an  umpire, 
and  that  his  active  interference  is  not  to  commence  until  the 
others  have  differed  finally.  On  one  occasion,  where  the 
course  of  conduct  of  the  three  was  such  as  has  been  adverted 
to,  Coleridge,  J.,  strongly  condemned  references  of  this  sort, 
saying  that  in  his  opinion  they  were  ^  senseless  and  mis- 
chievous, founded  on  a  totally  wrong  principle,  expensive 
in  their  operations,  and  constantly  ending  in  failure  and 
disappointment  {b) . 

Sometimes  the  framing  of  the  submission  is  so  ambi-  S«^|m>«<"^ 
guous,  that  it  is  difficult  for  the  court  to  decide  on  the  re- 
spective duties  of  each  arbitrator.  Thus,  where  a  cause 
was  referred  to  two  arbitrators  and  such  third  person  as  they 
should  nominate  as  their  mnpire,  and  the  parties  agreed  to 
perform  the  award  to  be  made  by  the  two  and  their  umpire, 
the  court  refused  to  enforce  by  attachment  performance  of 
an  award  made  by  the  two  arbitrators  alone,  considering 
it  a  doubtful  point  whether  the  award  was  not  intended  to 
be  the  joint  act  of  the  three  (c). 

The  above  remarks,  and  the  rules  contained  in  the  foUow- 
mg  divisions  of  this  section  for  the  guidance  of  joint  arbi- 
trators, show  clearly  the  additional  liability  to  fedlure,  when 
several  arbitrators  are  appointed  instead  of  one  only. 

(a)   Fetherstone   v.    Cooper,  0  (b)  Templeman  &  Reed,  In  re,  9 

VcB.  67 ;  Watson  v.  Duke  oi  Nor-  Dowl.  962 ;    Marsh,  In  re,  16  L.  J., 

thomberland,  11   Yes.  163;    Cal-  Q.B.330. 

craft  V.  Roebuck,  1  Yes.  Jr.  226 ;  (e)  Heatherington  v.  Robinson, 

Maule  V.  Maule,  4  Dow.  363.  7  Dowl.  192. 
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Part  II.       u^  Duty  of  all  the  arbitrators  to  actl — On  a  reference 

—  to  several  arbitrators  together,  when  there  is  no  clause  pro- 

trator  miuit  ^<i"^K  ^i*  *^  award  made  by  less  than  all  being  valid,  each  of 
Act.  them  must  act  personally  in  performance  of  the  duties  of  his 

office  as  if  he  were  sole  arbitrator ;  for  as  the  office  is  joint, 
if  one  refuse  or  omit  to  act  the  others  can  make  no  valid 
award  {d).  For  though  in  cases  of  persons  appointed  to 
fulfil  public  duties  the  decision  of  a  majority  is  generally 
sufficient,  the  cases  are  numerous  to  show  that  the  law  puts 
a  different  construction  on  authorities  of  a  private  nature 
like  that  of  arbitrators,  and  'generally  requires  that  all  who 
are  entrusted  with  such  powers  must  conciu:  in  order  to  their 
valid  execution  {e). 
Waiying         B^^  jf  ^q  arbitrators  are  to  appoint  a  third  to  act  with 

objection  to  t     ,  .       i       ,  T 

not  acting,  them,  and  they  mistakenly  appomt  a  person  as  umpire, 
and  the  two  alone  hold  the  reference  and  make  the  award,  a 
party  who  has  attended  the  meetings  without  objecting  to 
the  case  being  heard  by  the  two  only,  cannot  afterwards  im- 
peach the  award  as  invalid  for  want  of  the  concurrence  of  a 
third  arbitrator  (/). 
Arbitraton  ^^  arbitrators  may  not  delegate  their  authority  even  to 
legate  to  each  Other.  Two  merchants,  arbitrators,  may  not  delegate, 
each  other.  ^  ^^  third  arbitrator,  though  he  be  a  barrister,  the  decision 
of  a  point  of  law  arising  out  of  the  case.  Where  the  rest  of 
the  award  had  been  determined  on,  but  a  point  of  law  had 
been  left  to  the  barrister  to  decide,  and  he  made  and  exe- 
cuted his  award  alone,  according  to  the  previous  arrange- 
ment, and  the  result  of  his  decision  on  the  question  of  law, 
and  the  award  was  afterwards  executed  by  another  of  the 
arbitrators,  (an  award  made  by  two  only  being  good,)  the 
court  set  it  aside  on  the  ground  that  there  was  no  principle 
of  law  authorizing  the  two  merchants  to  delegate  their 
power  of  judging,  and  that  it  was  impossible  to  say,  but  that 

{d)  Little  V.  Newton,  2  M.  &  G.  P.  229  ;   Vin.  Ab.  Authority,  B. ; 

331 ;  Stalworth  v.  Inns,  2  D.  &  L.  R.  v.  Wbitaker,  9  B.  &  C.  648 ; 

428.     See  P.  2»  cfa.  3,  8.  3,  d.  7,  as  Crawshay  v.  Ck>Ilin8,  3  Swanst.  90. 
to  effect  of  refusal  to  act  as  a  revo-         (/)  Marsh.  Id  Re,  16  L.  J., 

cation.  Q.  B.  330. 

{e)  Grindley  v.  Barker,  1  B.  & 
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if  the  barrister  had  expressed  his  opinion  on  the  point  of   P^*  ^^- 

OH  IV  s   8 

law  to  the  others  before  the  award  was  made,  some  argu-  — — L1-* 
ments  might  not  have  been  raised  by  them,  which  would 
have  produced  a  different  result  from  that  at  which  the  bar- 
rister arrived  alone  (ff). 

But  if  each  of  the  arbitrators  exercise  his  own  indepen-  But  may 
dent  judgment  on  the  matters  referred,  it  is  no  objection  to  nionof  each 
the  award  that  on  discussion  one  gives  way  to  the  other,  for  ^^' 
where  two  differ  in  opinion,  one  or  both  must  give  way, 
otherwise  they  never  can  agree  (h). 

As  they  must  all  act,  so  must  they  all  act  together.     They  t^L^^^' 
must  each  be  present  at  every  meeting ;  and  the  witnesses  mast  act  to- 
and  the  parties  must  be  examined  in  the  presence  of  them  ^  ^^' 
all ;  for  the  parties  are  entitled  to  have  recourse  to  the  argu- 
ments, experience,  and  judgment  of  each  arbitrator  at  every 
stage  of  the  proceedings  brought  to  bear  on  the  minds  of 
his  fellow-judges,  so  that  by  conference  they  shall  mutually 
assist  each  other  in  arriving  together  at  a  just  decision  (i). 
So  necessary  is  it  that  the  arbitrators  should  act  jointly,  that  f  *J^^. 
where  referees  in  the  case  of  a  joint  arbitration  agreed  to  tion  of  ^vit- 
carry  on  their  inquiries  apart,  and  to  examine  the  witnesses  g„]„. 
separately,  and  if  they  concurred  in  the  result  to  decide  ac- 
cordingly, it  was  laid  down  by  the  court  that  such  a  coiurse 
of  proceeding  would  not  be  sanctioned  in  any  instance,  but 
Aat  an  award  made  on  facts  so  ascertained  would  be  set 
aside  as  procured  by  ^^  undue  means,"  since  such  a  mode  of 
examination  was  a  departure,  not  merely  from  established 
courses  of  procedure,  but  from  natural  justice  {k). 

If  two  arbitrators  meet  and  agree  on  the  terms   of  an  Arbitratore 
award,  though  they  afterwards,  when  it  is  drawn  up,  fix  their  cute  award 
respective  signatures  to  it  at  different  times   and  different  ^  together. 
places,    the   Court  of  Common    Pleas    seem    inclined    to 
doubt  whether  they  would  hold  an  award  void  for  the  ob- 
jection that  the  execution  ought  to  have  been  by  both  to- 

(y)  Little  V.  Newton^  9  Dowl.     845;    Little  v.  Newton,  9  Dowl. 
437.  ^  437 ;  S.  C.  2  M.  &  G.  351 ;  Stal- 

(&)  Eardlejr  v.  Steer,  4  Dowl.     worth  v.  Inns,  2  D.  &  L.  428. 
423.  (it)  PlewB  v.  Middleton,  6  Q.  B. 

(0  Plewa  v.  Middleton,  6  Q.  B.     845. 

P 
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P^»»  ^'  gether  (/).  But  in  a  late  case  the  Court  of  Exchequer  were 
-^-^  strongly  of  opinion  that  the  award  should  have  been  re- 
duced into  writing  by  the  common  consent  of  the  arbitrators, 
and  jointly  executed  by  them ;  on  the  principle  that  the  law 
required  every  judicial  act  done  by  several  should  be  com- 
pleted in  the  presence  of  each  other,  and  that  in  the  oase  of 
arbitrators  it  was  possible  that  at  the  last  moment  one  might 
change  his  opinion.  The  court  added  a  hope,  that  having 
had  this  intimation  firom  the  court,  arbitrators  would  in 
future  take  care  that  the  execution  of  the  aw&rd  should  be 
joint  (m). 
Appoint-         j^  ^g  ofiten  made  a  condition  precedent  that  before  the 

ment  of  um-  _ 

pirecondi-   two  arbitrators  proceed  with  the  reference  they  shall  ap^ 
doDt.^^^^^   point  an  umpire.     When  such  is  the  ease  the  proceedings 

may  be  invalid  unless  the  umpire  is  so  appointed. 
Under  the       In  references  under  ^^  The  Lands  Clauses  ConsolidatioD 
RaiiwajB,    Act,   1845,'^    ^  The  Bailways  Clauses    Consolidation  Act, 
^^^^    1845,"  and  "  The  Companies   Clauses  Consolidation  Act, 
CiausesAct.  1845,"  the  appointment  of  an  umpire  must  be  niade  before 
entering  upon  the  matters  referred.     In  treating  of  the  ap- 
pointment of  an  umpire  this  point  is  more    fully    exa- 
mined (n). 


Two  choos-      II.  Duty  of  the  arbitrators  when  award  by  less  than  all 
act  ^S^     ^^lid.l — If  two  arbitrators  only  are  appoiuted  by  the  sub- 
ihem.         mission,  and  they  are  to  choose  a  third  to  act  with  them, 
and  an  award  made  by  any  two  is  to  be  valid,  they  must 
choose  their  coUeague  before  they  take  any  step  in  the  re- 
ference in  order  that  the  parties  may  have  the  benefit  of  the 
judgment  of  all  three  on  the  whole  of  the  matters. 
Enlarging        Thus,  if  the  award  is  to  be  made  on,  or  before  a  cer- 
tune  before  ^^^  ^^^  ^^  saa^  Other  day  as  the  said  arbitrators,  or  any 


third  arbi-   two  of  them,  shaU  appoint,  it  is  necessary  for  the  two  to  ap- 


(0  Litde  V.  NewtoD,  9  Dowl.     L.  428 ;  S.  C.  9  Jur.  385. 
437.  (n)  See  P.  2,  ch.  4,  8.  4,  d.  2,  p. 

(m)  Stalworth  v.  Inns,  2  D.  &     31 4« 
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point  a  third  before  they  make  aay  enlargement  of  the  time,   Part  II. 
or  the  enlargement  will  be  void  (o).  — ^ — '--^ 

Under  such  a  submission  it  will  be  sufficient  for  any  two  ^y?-15f7, 

•^  act  if  third 

of  them  to  act  jointly,  though  the  third  from  obstinacy  or  the  refuse. 
desire  of  a  party,  or  business,  or  any  other  cause,  absent 
himself  from  the  meetings,  provided  he  have  full  notice  and 
opportanity  of  being  present  at  them  if  he  please,  and  be 
not  kept  away  by  any  practice  of  the  other  arbitrators  or  of 
the  parties  (jp).     When  there  is  no  positive  refusal  to  act, 
two  cannot  make  a  good  award  without  first  taking  the 
opinion   of  the  third.      If  after  discussion  he   refuse   to 
concur  with  them  in  the  award,  they  may  then  execute  it, 
and  it  will  be  binding  (j^).    But  in  order  to  justify  such  a  Consulting 
course  the  following  cases  show  that  there  should  first  be  a  tmtor  where 
fiill  discussion  and  a  final  refiisal  to  agree.  ^°  refiuai. 

A  proposed  award  was  shown  at  a  meeting  of  the  three 
arbitrators  to  which  one  of  them  objected,  and  he,  after  a 
discussion,  declared  that  if  the  other  two  would  not  alter 
their  view  they  must  make  the  award  by  themselves,  and 
he  would  not  join  in  it.  Had  the  two,  on  this  state  of  the 
£Eu;ts,  made  their  award,  the  court  intimated  an  opinion  that 
it  would  have  been  valid.  But  the  arbitrators  not  treating 
this  refusal  as  final,  got  into  further  communications,  for 
afterwards  a  draft  difierent  from  that  of  the  proposed  award 
was  sent  by  the  other  two  by  mistake  to  the  arbitrator,  who 
disagreed,  and  he  returned  it  to  them  with  comments  and 
objections.  The  two  subsequently  made  an  award  corre- 
sponding with  that  originally  proposed,  without  again  sub- 
mitting it  to  the  third  arbitrator.  The  court  set  aside  the 
award  on  the  ground  that  the  two,  after  receiving  the  objec- 
tions, were  bound  to  take  them  into  consideration,  and  con- 
sult with  the  other  arbitrator  upon  them,  and  at  least  to  hear 


(o)  Rttide  V.  Button,  2  M.  &  W.  pbett.  In  re,  2  B.  &  L.  967. 

69 ;  Hughes  v.  Gamctt,  cited  2  M.  (q)  White  v.  Sharp,  12  M.  &  W. 

&  W.  69.  712 ;   Sallow*  v.  Girling,  Cro.  Jac. 

(p)  Goodman  v.  Sayers,  2  J.  &  277  ;  Beny  v.  Perry,  3  Bulst.  62 ; 

W.  249;  Balling  v.  Matchett,  Wil-  Thomas  v.  Harrop,  1  S.  &  S.  524. 
les,  815 ;   S.  C.  Barnes,  57 ;  Mor- 

P  2 
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Part  II.  what  he  had  to  say  in  support  of  them  before  they  finally 

OH.  IV.  S.O.-  ,  tr\ 

detenninea  (r). 

So  when  the  two  originally  named  arbitrators  having  dif- 
fered about  some  items,  agreed  each  to  furnish  the  third  with 
a  written  statement  of  what  he  thought  the  award  should  be, 
and  another  award  was  made  by  the  third  and  the  one 
whose  views  he  adopted  without  any  further  meeting  of  all 
three,  the  court  set  the  award  aside  because  the  three  never 
consulted  together  upon  it;  adding,  that  it  by  no  means 
followed  jfrom  the  difference  of  the  original  arbitrators  that 
the  reasonings  and  arguments  of  the  third  might  not  have 
produced  unanimity,  and  that  the  one  whose  views  were  re- 
jected was  entitled  to  the  opportunity  of  discussing  the 
award  with  the  other  two,  though  had  a  meeting  been 
arranged  and  he  refused  to  attend,  this  refusal  would  have 
justified  the  two  who  agreed  in  treating  the  difference  as 
final,  and  in  making  their  award  (s). 

Lands  When  the  parties  have  each  appointed  an  arbitrator  on  a 

daithTftc!*'  reference  respecting  the  compensation  to  be  paid  for  lands 
of  one  of  taken  under  a  special  Act  of  Parliament  for  the  purposes  of 
traton.  a  public  Undertaking  sanctioned  by  the  Act,  ^' The  Lands 
Clauses  Consolidation  Act,  1845,^  enacts,  in  section  26,  that 
*^  If  before  the  matters  so  referred  shall  be  determined,  any 
arbitrator  appointed  by  either  party  die,  or  become  incapable, 
the  party  by  whom  such  arbitrator  was  appointed  may  nomi- 
nate and  appoint  in  writing,  some  other  person  to  act  in 
his  place,  and  if  for  the  space  of  seven  days  after  notice  in 
writing,  from  the  other  party  for  that  purpose  he  fail  to  do 
so,  the  remaining  or  other  arbitrator  may  proceed  ex  parte ; 
and  every  arbitrator  so  to  be  substituted  as  aforesaid  shall 
have  the  same  powers  and  authorities  as  were  vested  in 
the  former  arbitrator  at  the  time  of  such  his  death  or  dis- 
abUity  as  aforesaid."  Section  30  provides,  that  "  If  where 
more  than  one  arbitrator  shall  have  been  appointed,  either 
of  the  arbitrators  refuse  or  for  seven  days  neglect  to  act,  the 

(r)  Pering  v.  Keymer,  In  re,  3         (*)  Templeman  &  Reed,  In  re,  9 
A.  &  E.  245.  Dowl.  962. 
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Other  arbitrator  may  proceed  ex  parte,  and  the  decision  of  ^^***  ^^- 

such  other  arbitrator  shall  be  as  effectual  as  if  he  had  been 

the  single  arbitrator  appointed  by  both  parties.*' 
Clauses  almost  verbatim  with  the  above  are  to  be  found  Bfilwayj 

vlanBflf  Acta 

in  sections  127,  131  of  ^'  The  Railways  Clauses  Consolida- 
tion Act^  1845  (0. 

In  "  The  Companies  Clauses  ConsoUdation  Act,  1845,"  cuSa. 
s.  129,  a  similar  enactment  occurs.  The  clause  is  as  follows : 
''  If  before  the  matters  so  referred  shall  be  determined  any 
arbitrator  appointed  by  either  party  die,  or  become  incapa- 
ble, or  refuse,  or  for  seven  days  neglect  to  act  as  arbitrator, 
the  party  by  whom  such  arbitrator  was  appointed  may  nomi- 
nate and  appoint,  in  writing,  some  other  person  to  act  in  his 
place,  and  if  for  the  space  of  seven  days  afi;er  notice  in 
writing,  from  the  other  party  for  that  purpose,  he  fail  to  do 
80,  the  remaining  or  other  arbitrator  may  proceed  ex  parte ; 
and  every  arbitrator  so  to  be  substituted  as  aforesaid  shall 
have  the  same  powers  and  authorities  as  were  vested  in  the 
former  arbitrator  at  the  time  of  such  his  death,  refusal,  or 
disability  as  aforesaid." 

Two  arbitrators  appointed  under  "  The  Lands  Clauses  ^**j^*?^ 
Consolidation  Act,"  held  a  meeting  in  the  reference,  at  the  arbitrator 
close  of  which  meeting  it  was  agreed  that  they  should  pro- 
ceed next  day  with  the  case.  Early  the  following  morning, 
before  the  time  for  the  meeting,  one  of  the  arbitrators  wrote 
to  the  solicitor  of  the  railway  company  who  had  appointed 
him,  stating  that  he  could  not  attend  on  account  of  im- 
portant business;  he  also  expressed  his  desire  that  the 
meeting  should  go  on  without  him,  and  that  he  should  be 
furnished  with  notes  of  the  evidence  taken.  He  did  not  at- 
tend, and  the  meeting  was  held  without  him.  Vice-Chan- 
cellpr  Knight  Bruce  held  that  this  was  not  such  a  refusal 
to  act  as  to  justify  the  other  arbitrator  in  proceeding 
alone  (u). 

(0  8  &  9  Vict.  c.  20.    See  Ap-     shire  Railway  Comp.,  V.    C.    K. 
pendix  of  Statutes.  Bruce,  Feb.  18,  1848.     See  P.  2, 

(«)  Hawley  v.  North   Stafford-     ch.  4,  s.  4,  d.  5,  for  the  case  fully. 
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SECTION   IV. 


Part  II. 
OH.  ly.  8. 4. 

Office  of 
itmpiie. 


Appointed 
by  submis- 
■ion  or  arbi- 
trators. 

Arbitrators, 
no  implied 
power  to 
appoint 


Appoint- 
ment to 
decide 
between 
arbitrators 
bad. 


OF   THE   UMPIRE. 

I.  By  whom  an  itmpire  is  to  be  appointed,^ — ^Where  two 
arbiti'atoTB  axe  appointed,  the  submission  often  provides  that 
in  case  of  their  not  agreeing  in  an  award,  the  matters  shall 
be  decided  by  a  third  person,  who  is  styled  an  umpire  (a). 

The  umpire  is  sometimes  named  in  the  submission ;  but 
more  generally  the  submission  merely  provides  that  he  shall 
be  appointed  by  the  arbitrators  {b). 

Though  they  cannot  agree,  the  arbitrators  have  no  power 
to  appoint  an  umpire,  unless  authorized  to  do  so  by  the 
submission.  If  the  submission  be  to  the  award  of  A.  and 
B.,  and  D.  being  umpire,  the  words  shall  receive  a  liberal 
construction,  and  be  held,  according  to  the  common  con- 
struction of  the  word  umpire,  to  mean  that  D.  is  to  decide 
as  umpire  in  case  A.  and  B.  cannot  agree  in  their  award  as 
arbitrators  {c). 

It  is  improper  for  the  arbitrators,  under  the  ordinary  pro- 
vision empowering  them  to  appoint  an  umpire,  to  appoint  a 
person  to  be  an  umpire  between  themselres^  instead  of 
between  the  parties^  for  the  meaning  of  the  provision  in  the 
submission  is,  that  the  arbitrators  should  make  an  award  on 
all  the  matters  in  difference,  and  if  they  cannot  agree  on  all, 
that  the  umpire  should  decide  on  all  (c2). 


Appoint- 
ment of 
umpire 
under  the 
Lands 
Clauses 
Consolida- 
tion Act. 


On  a  reference  under  ^^  The  Lands  Clauses  Consolidation 
Act,  1845"  {e)j  it  is  provided  by  s.  27,  that  "  where  more 
than  one  arbitrator  shall  have  been  appointed,  such  arbi- 
trators shall,  before  they  enter  upon  the  matters  referred 


(o)  Com.  Dig.  Arb.  F. ;  RoUe 
Ab.  Arb.  P.  7,  8. 

{h)  Anon.  Jenk.  3d.  cent,  case 
61,  p.  129. 

(c)   Com.    Dig.   Ab.  Arb.    F.; 


RoUe  Ab.  Arb.  P.  4. 

(rf )  Tollit  V.  Saunders,  9  Price. 
612. 

(c]  8  &  9  Vic.  c.  18.  See  Ap- 
pendiz  of  Statutes. 
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to  them,  nomiiiate  and  appoint  by  writing  under  their  hands  ^^^'  ^l- 

an  umpire,*  to  decide  on  any  such  matters  on  which  they '- — 

shall  differ,  or  which  shaU  be  referred  te  him  under  the  pro- 
risions  of  this  or  the  special  Act ;  and  if  such  umpire  shall 
die,  or  become  incapable  to  act,  they  shall  forthwith,  after 
such  death  or  incapacity,  appoint  another  umpire  in  his 
place,  and  the  decision  of  every  such  umpire  on  the  matters 
so  referred  to  him  shall  be  final."  The  28th  section 
enacts  that  **  if  in  either  of  the  cases  aforesaid  the  said 
arbitrators  shall  refuse,  or  shall  for  seven  days  after  request 
of  either  party  to  such  arbitration,  neglect  to  appoint  an 
umpire,  the  Board  of  Trade,  in  any  case  in  which  a  railway 
company  shall  be  one  party  to  the  arbitration,  and  two 
justices  in  any  other  case,  shall,  on  the  application  of  either 
party  to  such  arbitration,  appoint  an  umpire,  and  the 
decision  of  such  umpire  on  the  matters  on  which  the  arbi- 
trators shall  differ,  or  which  shall  be  referred  to  him  under 
this  or  the  speeial  Act,  shall  be  final.'' 

**The  Railways  Clauses  Consolidation  Act,  1845"  (/),  Under  the 
contains  like  provisions.     S.  128  of  that  act  is  verbatim  the  c]aiu«a 
same  as  s.  27,  above  given ;  and  s.  129  of  that  Act  is  word  S°'"?J!?^' 
for  word  the  same  as  s.  28  of  tlie  above  Act,  except  that  the 
words  between  ^  Board  of  Trade,"  and  *^  shall  on  the  appli- 
cation," are  omitted. 

Very  similar  enactments  are  found  in  ^  The  Companies  ^^^^^  ^^ 
Clauses  Consolidation  Act,  1845"  (a)  for  that  Act  enacts  in  danses 
8. 130,  that  "  where  more  than  one  arbitrator  shall  have  been  Jb^ctT 
appointed,  such  arbitrators   shall,  bef(»re  they  enter  upon 
the   matters  referred   to  them,  nominate   and  appoint  by 
writing  under  their  bands  an  umpire  to  decide  on  any  such 
matters  on  whidi  ikej  shall  differ ;  and  if  such  umpire  shall 
die,  or  reftise,  or  for  seven  days  neglect  to  act^  they  shall 
forthwith,  after  such  death,    reftisal,  or   neglect,  appoint 
another  umpire  in  his  place ;  and  the  decision  of  every  such 
umpire  on  the  matters  so  referred  to  him  shall  be  final." 

(/)  8  &  9  Vic.  c.  20.    See  Ap-         (si)  S  k  9  Vic.  c.  16.    See  Ap. 
pendiz  of  Sututes.  penmz  of  Statutes. 


216 


POWER  AND   DUTY   BEFORE   AWARD. 


Fart  II. 
OH.  ly.  B.  4. 


Commia- 
Bionen  of 
Railways 
•ubstitated 
for  Board  of 
Trade. 


Appointr 
ment  of 
umpire  on 
difl^ncefl 
between  the 
Post  Office 
and  Bail- 
way  Com- 
panies. 


In  section  131,  it  is  proirided  that  ^'  if  in  either  of  the  cases 
aforesaid  the  said  arbitrators  shall  refuse,  or  shallf  for  seven 
days  after  request  of  either  party  to  the  arbitration,  neglect  to 
appoint  an  umpire,  it  shall  be  lawful  for  the  Board  of  Trade, 
if  they  think  fit,  in  any  case  in  which  a  railway  company  shall 
be  one  party  to  the  arbitration,  on  the  application  of  either 
party  to  such  arbitration,  to  appoint  an  umpire;  and  the 
decision  of  such  umpire  on  the  matters  on  which  the  arbi- 
trators shall  differ,  shall  be  final/' 

It  may  be  proper  to  notice  in  this  place,  that  by  the  re- 
cent statute,  the  9  &  10  Vict.  c.  105,  s.  2,  all  the  powers  of 
the  Board  of  Trade,  with  respect  to  railways,  or  intended 
railways,  have  been  transferred  to  the  Commissioners  of 
Railways  appointed  under  that  Act. 

Under  the  Act  to  provide  for  the  conveyance  of  the  mails 
by  railways  (A),  the  arbitrators  chosen  to  settle  the  differ- 
ences between  the  Post  Master  General  and  a  railway  com- 
pany, respecting  the  amount  to  be  paid  to  the  company  for 
such  conveyance,  are  by  s.  16  directed  to  appoint  an  umpire 
previous  to  their  entering  upon  the  inquiry;  and  by  s.  18, 
*^  if  such  umpire  shall  refuse,  or  neglect  to  proceed  and 
make  his  award  for  the  space  of  twenty-eight  days  after  the 
matter  shall  have  been  referred  to  him,  then  a  new  umpire 
shall  be  appointed  by  the  two  first-named  arbitrators,  who 
shall  in  like  manner  proceed  and  make  his  award  within 
twenty-eight  days,  or  in  default  be  superseded,  and  so  toties 
quoties." 


Appoint- 
ment to  be 
made  at 
time  pre- 
scribed. 


II.  WJien  the  arbitrators  should  appoint  the  umpire.l — 
Sometimes,  in  order  to  insure  the  appointment  of  an  umpire 
before  the  arbitrators'  minds  are  embarrassed  with  the  matters 
in  difference,  the  appointment  is  made  a  condition  precedent 
to  the  proceeding  at  all  in  the  reference ;  when  such  is  the 
case,  the  arbitrators  should  make  the  appointment  before 
tliey  take  any  other  step,  or  the  whole  proceedings  may  be 


(A)  1  &  2  Vic.  c.  98.    See  Appendix  of  Statutes. 
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inralid  (t).      Merely   enlarging    the    time  before  appoint-   ^^"  ^l- 
ing  the  umpire  is  not  an  entering  on  the  consideration  of  -^ — -^—^ 
the  matters  in  difference,  so  as  to  render  the  appointment  a 
nullity  (k). 

When  the  submission  makes  no  special  provision  respect-  When  arbi- 
ing  the  time  when  the  arbitrators  are  to  appoint  the  umpire,  J?f^"/®np 
and  a  day  is  given  to  the  umpire  subsequent  to  that  limited  time  pre- 
for  the  arbitrators  making  their  award,  they  may  appoint  an  "^ 
umpire  at  any  time  before  the  time  for  making  the  umpirage 
has  expired,  for  the  power  of  appointing  an  umpire  is  quite 
collateral  to  that  of  making  an  award,  and  survives  when  the 
latter  power  is  extinct  (/). 

If  the  submission  run  that  in  case  the  arbitrators  should 
disagree  in  their  opinion,  it  shall  be  competent  for  them  to 
appoint  an  umpire,  they  may  appoint  one  in  die  first 
instance,  and  need  not  wait  untU  they  have  investigated  the 
matters,  and  found  that  they  cannot  agree  (m).  This  too 
seems  the  better  course  to  pursue,  for  the  arbitrators  are 
more  likely  to  agree  on  an  umpire  before  they  have  disa- 
greed about  the  subject  referred  to  them  (n).  In  an  old 
case.  Holt,  C.  J.,  held  that  the  arbitrators  had  no  power  to 
choose  an  umpire  before  the  time  allowed  for  the  award  had 
expired  (o).  This  view  was  also  adopted  by  Mansfield, 
C.J.  (p):  but  that  decision  ofHolfs,  C.  J.,  seems  contrary  to 
another  decision  of  his  {q)^  and  has  been  often  overruled, 
and  cannot  now  be  considered  as  law  (r). 


(i)  Hick,  In  re,  8  Taunt.  694; 
Bright  V.  Dnmell,  4  DowL  756. 

(I)  Cadliff;  V.  Walters,  2  Moo.  & 
Rob.  232. 

(/)  Harding  v.  Watts,  15  East, 
556;  Barnard  v.  Kinff,  cited  2 
Keb.  15 ;  S.  C.  Rolle  Ab.  Arb.  P. 
6 ;  Watson  v.  Clement,  Rolle,  Ab. 
Arb.  P.  5;  Bnrdett  v.  Harris,  3 
Keb.  387;  Adams  v.  Adams,  2 
Mod.  169 ;  Anon.  Freem.  378. 

(m)  Bates  v.  Cooke,  9  B.  &  C 
407. 

(n)  Harding  v.  Watts,  15  East, 
556. 

(o)  Reynolds  v.  Gray,  1   Salk. 


70. 

{p)  Beck  V.  Sargent,  4  Taunt. 
232. 

(q)  Mitchell  v.  Harris,  12  Mod. 
512;  S.  C.  Salk.  71. 

(r)  Roe  d.  Wood  v.  Doe,  2  T.  R. 
644;  Harding  v.  Watts,  15  East, 
556 ;  Doyley  v.  Pitslow,  E.  T.  28, 
G.  II.,  cited  15  East,  557>  n.  (d.) ; 
R.  v.  Outram,  T.  T.  29,  G.  III., 
cited  15  East,  557,  n.  (d.);  Cowel 
V.  Waller,  2  Barnard,  154 ;  EUiott 
V.  Cheval,  1  Lutw.  541 ;  Jennings 
V.  Vandeuutt,  Cro.  Car.  263 ;  Cop- 
pin  v.  Hurnard,  2  Saund.  133,  a 
note. 
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Pabt  II.       ii  y^  \yQ  gggn  \yy  reference  to  the  preceding  diylsion  of 

; this  section  that  "  The  Lands  Clauses  Consolidation  Act," 

mS^^Am- "  The  RoQways  Clauses  ConsoUdation  AcV  and    "  The 
pire  under   Companies  Clauses  Consolidation  Act,"  and  the  Act  to  pro- 
statQtes.      vide  for  the  conveyance  of  the  Mails  by  Railway,  all  con- 
template, in  the  first  instance,  that  the  arbitrators  are  to  ap- 
point an  umpire  before  entering  into  a  consideration  of  the 
matters  referred  to  them  (s). 
Within  A  recent  decision  in  the  Queen's  Bench  respecting  the 

mider  "The  validity  of  an  umpirage  under  "  The  Lands  Clauses  Conso- 
^<^  lidation  Act,*'  throws  considerable  light  upon  the  question 
Conaoiida-  as  to  when  the  umpire  must  be  appointed, 
tion  Act."  2Tie  fJEicts,  as  stated  in  the  judgment,  were  as  follow : — 
A  railway  company  who  required  certain  lands  for  the  pur- 
poses of  their  Act,  appointed  an  arbitrator  to  assess  the 
compensation  to  be  paid  the  landowner  on  the  23rd  of 
March,  1847,  and  die  claimant  his  on  die  6th  of  April. 
These  arbitrators  did  not  appoint  an  umpire,  or  enter  on 
the  matters  referred,  and  both  parties,  before  the  29th  of 
April,  joined  in  applying  to  the  Board  of  Trade  to  appoint 
an  umpire.  On  tlie  29th  of  April,  the  claimant  objected  to 
the  appointment  of  an  umpire  not  a  barrister.  The  com 
pany  afterwards  made  a  request  to  the  arbitrators,  and  after 
seven  days  another  application  to  the  Board  of  Trade(^},  who, 
on  the  17th  of  May,  appointed  a  surveyor  to  be  the  umpire. 
He  made  the  declaration  before  a  justice  required  by  the 
statute  on  the  27th  of  May,  and  his  award  on  the  26th  of 
July. 

Upon  these  facts  it  was  objected,  that  the  appoint- 
ment of  the  umpire  was  too  late,  on  the  ground  that  by 
^^  The  Lands  Clauses  Consolidation  Act^^  it  ought  to  have 
been  made  within  twenty-one  days  after  the  appointment  of 
tiie  arbitrators,  and  that  their  appointment  being  complete 
on  die  6di  of  April,  more  than  twenty-one  days  had  elapsed 
between  diat  day  and  die  17th  of  May,  die  date  of  die 
umpire's  appointment. 

(5)  See  p.  214.     See  Skerratt  v.     Jur.  46 ;  2  Phill.  475. 
North  Staffordshire  Railway  Com-         (/)  In  reality  the  appointment  was 
pany^  17  L.  J.  Ch.  16I ;   S.  C.  12     by  the  Commissioners  of  Railways. 
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The  coart)  however,  held  the  appointment  to  be  good,  and  ^^*'  ^\ 

made  the  following  observations  respecting  the  effect  of  the 

statute  in  this  particular : — 

^  It  appears  to  us  that  die  powers  given  for  arbitration 
continQe  for  three  months  after  tiie  arbitrators  are  appointed, 
and  are  determined  tiien  only  by  section  98  enacting  that 
the  question  shall  be  settied  by  a  jury,  if,  when  tiie  matters 
shall  have  been  referred  to  arbitration,  the  arbitrators  or 
their  umpire  shall  for  three  months  have  fiiiled  to  make  their 
or  his  award,  or  if  no  final  award  shall  be  made : — that  the 
31st  section,  providing  that  the  umpire  shall  determine  where 
neitiier  of  tiie  arbitrators  refuses  or  neglects  to  act,  and  they 
fail  for  twenty-one  days  £rom  their  appointment  to  make 
their  award,  operates  only  to  take  from  the  arbitrators  the 
power  of  making  an  award,  and  to  vest  that  power  in  the 
umpire ;  but  not  to  render  void  the  submission  to  arbitration 
and  the  other  powers  incidental  thereto,  such  as  the  appoint- 
ment of  an  umpire. 

^^  The  statute  contemplates  tiiree  cases,  where  a  single  ar- 
bitrator is  to  award ;  and  in  each  of  those  cases  he  has  three 
months  for  the  purpose ;  viz.  where  a  single  arbitrator  is 
originally  appointed  under  section  25 ;  or  a  vacancy  is  left 
unsupplied  under  section  26 ;  or  one  of  the  two  refuses  or 
neglects  to  act  under  section  SO.  It  is  to  be  observed  an 
umpire  connot  be  brought  into  action  in  either  of  these 
cases.  Then  section  31  provides  for  two  arbitrators  acting 
and  fiftiling  to  award.  If  they  so  fail  for  twenty-one  days, 
and  do  not  extend  their  time,  the  power  to  award  is  taken 
from  them,  and  vested  in  such  umpire  as  is  duly  appointed 
under  the  other  provisions  of  the  statute  which  are  not 
affected  by  this  section. 

^  The  incapacity  to  make  an  award  has  no  effect  upon  the 
power  given  to  the  arbitrator  under  section  27,  and  to  the 
Board  of  Trade  on  their  default  under  section  28,  to  appoint 
a  new  umpire  in  case  of  the  death  or  fEulure  of  the  first ; 
and  we  see  no  reason  why  the  same  incapacity  to  award 
should  have  any  effect  upon  the  powers  given  for  appoint- 
ing the  original  umpire.     If  the  construction  contended  for 
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Part  II.  by  the  claimant  be  correct,  it  might  happen  that  at  the  end 
-^ — 1-^*  of  tweuty-one  days  the  power  to  award  might  cease,  and 
the  power  to  resort  to  a  jmy  still  be  suspended  for  the  re- 
sidue of  three  months,  which  would  be  a  delay  without  pur- 
pose. On  these  grounds  we  have  come  to  the  conclusion 
tliat  the  appointment  of  the  umpire  was  valid  ^  (t). 


Appoint-         iij.  Houf  the  arbitrators  are  to  choose  an  umpire,}^  The 

ment  of  um- 

pin  must    acknowledged  general  rule  as  to  the  mode  of  appointing  the 

dhoiee  not   ^^"^pi^^®  ^s,  that  the  appointment  must  be  the  act  of  the  will 

chance.       and  concurring  judgment  of  both  the  arbitrators ;  it  must 

not  be  dependent  on  chance,  but  must  be  a  matter  of  choice, 

unless  the  parties  consent  to  or  acquiesce  in  some  other 

mode  of  appointment  (u). 

It  was  always  held,  that  if  the  two  arbitrators  tossed  up 
which  should  nominate  the  umpire  to  the  exclusion  of  the 
other,  an  appointment  so  made  was  bad  (x) ;  but  previous 
to  the  laying  down  of  the  general  rule  just  stated  some  doubt 
had  been  raised  (y)  by  a  decision  of  Lord  Ellenborough^s 
whether  the  appointment  of  an  umpire  by  lot  was  invalid, 
when  each  arbitrator  had  previously  proposed  a  person  for  the 
office,  and  no  objection  was  made  to  him  by  the  other  arbitra* 
tor,  that  learned  judge  having  decided,  that  under  such  cir- 
cumstances there  could  be  no  objection  to  their  determining 
by  lot  their  selection  of  one  out  of  the  two  fit  persons(2r).  This 
decision  of  Lord  EUenborough^s  was  pressed  upon  the  court 
in  Casselly  In  re  (a),  but  after  consideration  they  came  to 
the  conclusion  that  it  was  better  to  avoid  nice  distinctions, 
and  laid  down  the  above  rule,  which  has  since  been  followed 
by  the  courts  in  all  subsequent  cases  (i). 

(0  Bradshaw  v.  East  and  West  407 ;   Wells  v.  Cooke,  2  B.  &  A. 

India    Docks     and    Birmingham  218. 

Junction  Railway  Comp.,  Q.   B.,  (0)  Nealev.  Ledger,  16  East,  51. 

June  2,  1848.  (a)  9  B.  &  C.  624. 

(tt)  Cassell,  In  re,  9  B.  &  C.  624.  (b)  Ford  v.  Jones,  3  B.  &  Ad. 

(a)  Harris  v.  Mitchell,  2  Vern.  248  ;  Greenwood  and  Titterington, 

485  ;  Hewitt  V.  Penny,  Sayer,  99.  In  re,  9  A.  &  E.  699 ;  Hodson  v. 

(f/)  Young  V.  Miller,  3  B.  &  C.  Drewry,  7  Dowl.  569. 
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In  a  recent  ease,  two  arbitrators  tossed  up  for  the  choice  of  ^^^  ^^' 
an  umpire  :  the  one  who  won  the  toss  named  a  person  for  um-  — - — '-^' 
pire,  but  on  the  other  arbitrator  objecting,  afterwards  abandoned 
his  choice,  and  proposed  to  toss  up  again  for  the  choice  of 
another.  The  latter  arbitrator,  however,  did  not  consent  to 
this,  but  insisted  that  it  was  his  turn  to  name  an  umpire, 
and  he  then  chose  a  person  who  afterwards  acted  as  umpire, 
the  former  arbitrator  making  no  objection.  The  court  held, 
that  though  the  appointment  of  the  first  umpire  would  have 
been  bad  as  an  appointment  by  lot  had  it  been  persisted  in, 
the  second  appointment  was  good,  being  one  of  choice,  not 
chance,  and  was  not  vitiated  because  one  arbitrator  devolved 
on  the  other  the  entire  discretion  as  to  the  selection  (c). 

After  the  rule  laid  down  in  Cassely  In  re  {d)y  there  was,  Ck>n8entof 
at  one  time,  some  inclination  shown  by  the  courts  to  hold  doi^^aHd" 
that  even  the  assent  of  the  parties  could  not  render  valid  an  appoint- 
appointment  by  lot,  on  the  ground  that  it  was  better  to  abide  lot. 
by  a  simple  rule  than  to  permit  an  inquiry  on  affidavit  into 
the  doubtful   question  of  whether  the  parties  assented  (^). 
Yet  it  is  now  beyond  dispute  that  the  courts  have  adopted 
the  exception  as  well  as  the  rule  laid  down  by  Lord  Tenter- 
den  in  Cassellf  In  re  (y*),  and  the  appointment  by  lot  of  an 
umpire,  will  be  sustained,  if  the  parties  either  previously  or 
subsequently  give  a  clear  assent  to  such  a  mode  of  elec- 
tion (y) .     That  assent,  however,  to  be  binding,  must  be  given  Aflsent 
with  a  ftill  knowledge  of  all  the  circumstances  (h).     If  the  ^™J^  ^^j^ 
arbitrators  merely  inform  the  parties  that  they  have  mutually  ^JJJ^"®^" 
chosen  A.  B.  to  be  umpire,  and  the  parties  approve  of  the 
appointment,  not  knowing  the  umpire  has  been  selected  by 
lot,  the  umpire  obtains  no  binding  authority  by  such  as- 
sent (i).     Even  if  the  attorney  of  the  party  know  that  the 


(e)  Vinnikum  and  Morgan,  In  569 ;   Tnnno  &  Bird,  In  re,  5  B.  & 

re,  5  Jur.  72.  Ad.  48S  ;    James  v.  Attwood,    7 

(d)  9B.&  C.  624.  Scott,  841. 

(e)  Ford  v.  Jones,  3  B.  &  Ad.  (A)    Wells  v.  Cooke,  2  B.  &  A. 
248;  Hodson  v.  Drewry,  7  Dowl.  218. 

569.  (t)   Greenwood  &  Titterington, 

(/)  9  B.  &  C.  624.  In  re,  9  A.  &  E.  699. 
(g)  Hodson  v.  Drewry,  7  Dowl. 
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Pam  it.  selection  has  been  made  by  tossing  up,  and  assent  to  it, 

assunung  that  the  attorney  has  power  to  bind  his  client,  the 

award  will  not  bind  him,  if  the  important  circumstance  be 
not  disclosed  of  the  arbitrator  who  lost  the  toss  haying  pre- 
viously personally  objected  to  the  umpire,  when  originally 
proposed  by  the  other  arbitrator  (k). 
ThedMka       ^^  clerks  to  the  attomies  have  no  authority  to  bind  the 

to  the  attor-  *^ 

Dies  cannot  parties,  by  assenting  to  the  selection  of  an  umpire  by  lot, 
^""^^        nor  will  his  authority  be  ratified  if  in  ignorance  of  the  mode 

of  election  the  parties  attend  before  him  (/). 
Appointing      Though  it  was  doubted  in  some  old  cases  {m)y  there  does 
pire  if  first  ^^^  ^^^  Seem  to  be  imioh  question  that  on  the  refusal  of  the 
efofle.         umpire  first  named  to  act;,  the  having  once  executed  their 
power  by  appointing  an  umpire,  does  not  prevent  the  arbi- 
trators from  appointing  another.      For  though  when  the 
arbitrators  have  once  executed  their  authority  by  appoint- 
ment of  an  umpire,  they  cannot  revoke  it  and  execute  it 
again ;  this  seems  to  apply  only  to  the  case  of  an  efiectual 
appointment,  and  there  is  no  effectual  appointment,  unless 
it  is  accepted  by  the  person  named  as  umpire  (n).     If  they 
make  the  appointment  in  terms  conditional  on  acceptance, 
it  is  clear  their  power  to  make  a  second  appointment  re- 
mains in  case  of  a  refusal  by  the  party  first  selected  (o). 

When  there  is  an  effectual  appointment  of  an  umpire,  it 
cannot  be  affected  by  the  disapproval  of  the  parties  (p). 
No  special  If  the  submission  provide  no  special  form  of  appointment 
^^t^^  of  the  umpire,  a  parol  appointment  is  sufficient  (y).  Some- 
times the  submission  requires  it  to  be  in  writing,  sometimes 
that  it  be  under  the  hand  and  seal  of  the  arbitrators,  or  that 
it  be  indorsed  on  the  submission.  Whatever  the  direction 
is,  the  arbitrator  should  follow  it  closely.    The  appointment 

(k)  Jamieson  &  Binns,  In  re,  4  S.  C.  1  Show.  76,  2  Vent.  113; 

A.  &  £.  946.  Com.  Dig.  Ab.  Arb.  F. 

(I)  Hodson  v.  Drewry,  7  Dowl.  (o)  Revnolds  v.  Gray,  1   Salk. 

569.  70 ;  S.  Cf.  1  Ld.  Ray.  222. 

(m)  Reynolds  v.  Gray,  1  Salk.  (p)  Oliver  v.  Collins,  11  East, 

70;  S.  cf.  1  Ld.  Raym.  222,  12  367. 

Mod.  120.  Iq)  Oliver  v.  Collins,  11  East, 

(n)  Oliver  v.  Collins,  11  East,  367. 
367 ;  Trippet  v.  Eyre,  3  Lev.  263 ; 
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requires  no  stamp,  unless  it  be  under  seal,  and  delivered  as  J^^^l^^^ 

a  deed  (r).  

The  appointment  of  an  umpire  by  the  arbitrators  und^  Appomt^ 
ihe  Lands  Clauses  Consolidation  Act,  the  Railways  Clauses  writing, 
Consolidation  Act,  and  the  Companies  Clauses  Consolida-  ^^  ^' 
tion  Act,  must,  we  have  seen,  be  in  writing  under  dieir  Act. 
hands  («). 


IV.  Commencement  and  duration  of  the  umpires  autho-  Commence- 
rity.] — ^Where   no  time   is  limited  for  the  making  of  the  ^thoritj, 
award,  the  umpire's  authority  oan  commence  £rpm  no  other  n/>  time 
period  llian  tfa^  disagreement  of  the  arbitrators  (t). 

If  there  be  a  time  limited  for  the  award,  his  authority  com-  When  time 
mences  absolutely  from  that  limit,  even  thou^  the  arbi-^!U^ 
trators  have  never  met  to  agree  or  disagree  on  the  sub- 
ject, for  the  not  making  an  award  shows  they  have  not 
agreed  (u). 

When  the  umpire  has  a  period  allowed  him  for  making  Commenc- 
his  umpirage  later  than  the  time  given  to  the  arbitrators,  his  ^^^^^ 
authority  may  commence  before  the  expiration  of  the  time  nnce. 
limited  to  the  arbitrators,  subject,  however,  to  defeazance.  For 
if  the  arbitrators  disagree,  and  refuse  to  make  an  award,  the 
umpire  may  proceed  at  once  with  the  reference,  and  need 
not  wait  until  the  time  allotted  to  the  arbitrators  has  ex- 
pired, and  his  decision  will  be  bindiiig,  even  if  made  before 
the  time  for  the  award  has  elapsed.     It  will  however  become 
a  nullity  in   case   the  arbitrators  afterwards  resume  their 
authority,  agree,  and  make  an  award  within  the  time  allotted 
them  (or). 

If  the  submission  name  the  umpire  as  well  as  the  arbi-  Submission 
trators,  and  appoint  the  same  day  as  the  limit  for  both  the  ^^^i^ 

same  limit 

(r)   Routledge   v.   Thornton,  4  Arb.  P.  1.  tors  and  nm- 

TauDt.  703 ;  Dod  v.  Herbert,  Stjlea,        («)  Smailes  v.  Wright,  3  M.  &  pire. 

459.  S.  659 ;    Sprigens  v.  Nash,  5  M. 

{$)  See  ante,  division  one  of  this  &  S.  103;  Dare  v.  Chase,  2  Show, 

section.  164;    Cowel  v.  WiiUer  2  Barnard, 

(0  Com.  Dig.  Arb.  F.  154. 

(»)  Lomley  V.  Button,  Rolle,  Ab. 
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Part  II.  award  and  umpirage,  some  of  the  older  cases  seem  to  show 
— — 1-1-'  that  the  appointment  of  the  umpire  is  absolutely  void,  and 
that  he  cannot  make  any  umpirage  even  if  the  arbitrators 
make  none.  Other  cases  seem  to  qualify  this  opinion,  by 
holding  the  umpirage  might  be  good  when  the  arbitrators 
had  disagreed,  and  declared  they  would  not  intermeddle  any 
more,  or  where  one  of  the  arbitrators  had  died,  and  so  ren- 
dered it  impossible  for  them  to  agree  in  an  award  (y). 

The  courts,  in  the  first  class  of  cases,  seem  to  have  appre- 
hended a  difficulty  in  allowing  the  umpire  to  have  in  any 
case  a  concurrent  jurisdiction  with  the  arbitrators,  on  the 
ground  of  the  confdsion  that  would  be  created  if  there  were 
two  awards  (;?),  and  therefore  held  the  appointment  of  the 
umpire  void  when  the  same  day  was  limited  for  the  award 
and  umpirage.  That  difficulty  will  be  removed,  however,  if 
the  courts,  as  they  probably  would,  should  hold  in  cases  where 
only  one  day  is  limited,  as  they  hold  in  cases  where  the 
umpire  has  a  further  day,  that  the  umpirage  made  aflter  dis- 
agreement of  the  arbitrators  shall  stand  good,  unless  the 
arbitrators  subsequently  agree  in  making  an  award  within 
the  time,  in  which  case  their  decision  is  that  which  is  to 
conclude  the  parties. 
When  apbi-  When  there  is  only  one  limits  and  the  arbitrators  are  to 
chTOM  om-  ^f^^^^  ^^  umpire  if  they  cannot  agree,  it  is  held  in  many 
pire,  and     old  cases  that  by  choosing  an  umpire  they  renounce  their 

flame  limit  ,  t^  ^ 

fbrarbi-     power  and   cannot  again  resume   it,   so  that  if  after  the 
imdimipire.  *PPoii*t™^CDt of  the  umpire  they  agree  and  make  an  award, 
that  award  is  null,  and  will  not  invalidate  the  umpirage  pre- 
viously made  (a). 

We  have  already  seen  that  where  a  further  day  is  given 
to  the  umpire,  the  arbitrators  do  not  renounce  their  autho- 
rity by  appointing  an  umpire,  but  are   recommended  to 

Cy)  Coppin  v.  Hamard,  2  Sannd.  (z)  Smailes  v.  Wright,  3  M.  &  S. 

129»    ana    see    notes    to    same;  559 ;  See  last  note. 

S.  C.   1  Lev.   285 ;    Raym.    Rep,  (a)  Twisleton  v.  Travers,  2  Keb. 

187  ;  Mitchel  v.  Harris,  1  Salk.  71 ;  15 ;  S.  C.  1  Lev.  174  ;  Dunavan  v. 

Anon.    2   Vem.    100  j    Barber  v.  Mascall,  1  Lev.  302 ;  Fyall  v.  Va- 

Giles,  Rolle,  Ab.  Arb.  P.  2 ;  Bar-  rier,  Rolle  Ab.  Arb.  P.  3 ;  Danes  v. 

nard  v.  King,  Vin.  Ab.  Arb.  P.  6.  Monsay,  Vin.  Ab.  P.  18,  p.  97. 
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select  one  in  the  first  instance ;  it  is  probable,  therefore,  that  JJ*^*'  l^- 

^  r  '  '  OH.  IV.  8. 4. 

the  same  uniform  principle  would  now  be  extended  to  cases  

where  one  day  only  is  limited  for  both  the  award  and  um- 
pirage, and  that  tlie  umpire's  decision  would  be  held  good, 
and  subject  to  becoming  nugatory  in  case  the  arbitrators 
after  his  appointment  made  an  award  wit^hin  the  limited 
time  (b). 

When  the  umpire's  power  is  to  commence  on  the  disagree*  What  a  dis- 
ment  of  the  arbitrators,  to  justify  the  umpire  in  interfering,  ^fJ^^^V 
there  must  be  such  a  difference  between  the  arbitrators  as  tiaton. 
renders  their  agreement  in  an  award  hopeless  (c).     Whether 
there  has  been  such  an  essential  difference,  is  a  question  of 
fact,  to  be  decided  sometimes  by  a  jury,  sometimes  by  the 
court,  according  to  the  nature  of  the  proceedings. 

The  word  ^  disagreement^''  however,  must  in  general  be 
construed  to  mean  non-agreement  (d).  Where  the  arbitrators 
intimate  to  the  umpire  that  there  is  no  probability  of  their 
making  any  award  (e),  or  where  one  of  them,  after  some 
meetings,  declines  to  proceed  further  in  the  case,  or  where 
one  of  the  arbitrators  insists  on  further  evidence  being  pro- 
duced which  the  other  refuses  to  allow  (/),  these  states  of 
things  may  amount  to  such  a  disagreement,  or  non-agree- 
ment, as  to  call  the  umpire's  powers  into  exercise,  and 
where  no  time  has  been  limited,  finally  to  determine  the 
arbitrators'  authority  (ff).  And  for  this  effect  it  is  not  neces- 
sary that  the  arbitrators  should  have  heard  the  whole  of  the 
evidence,  and  then  differ.  If  a  sufficient  disagreement  take 
place  whUe  the  evidence  is  only  part  heard,  the  umpire's 
authority  will  commence  (A). 

The  circumstance  of  no  award  having  been  made  by  the 
arbitrator,  and  of  the  award  having  in  fact  been  made  by 


{b)  See  Coppin   v.  Humard,*  2  Dowl.  640. 

Saund.  133,  b.  note.  (/)  Cudliff  v.  Walters,  2  Moo. 

(e)  Cudliff  V.  Walters,  2  Moo.  &  Rob.  232. 

k  Rob.  232.  ig)  TanDO  v.  Bird,  In  re,  5  B.  & 

{d)  Doddington  v.  Bailward,  7  Ad.  488. 

DowL  640 ;  Middleton  v.  Cham-  (h)  Tunno  v.  Bird,  In  re,  5  B.  & 

bers,  Vin.  Ab.  Arb.  P.  17.  Ad.  488. 

(e)  Doddington  v.  Bailward,   7 
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Paet  II.  the  umpire,  will,*  it  seems  probable,  in  die  absence  of  any- 
~J — LU  thing  to  show  that  the  arbitrators  axe  still  consideiing  the 
case,  be  taken  by  the  court  as  prima  facie  information  that 
the  arbitrators  did  not  agree  (i). 
TOwe^  to"     ^®  umpire's  authority  may  for  dome  purposes  commence 
enlarge  time  before  any  disagreement  of  the  arbitrators.    Where  the  sub- 
agj^oQeiit.  mission  gives  both  the  arbitrator  and  the  umpire  power  of 
enlarging  the  time,  and  the  arbitrators  enlarge  their  time 
beyond  the  original  limit  fixed  for  the  umpire  making  his 
umpirage,  the  umpire  may,  within  his  original  period,  en- 
large his  time  further,  although  there  has  been  no  disagree- 
ment between  the  arbitrators  before  he  makes  his  enlarge- 
ment ;  and  it  seems  necessary  that  he  should  take  this  step, 
in  order  to  preseire  his  authority  alive  (i). 
Umpire  no       jf  th©  arbitrators  within  Ae  time  make  an  award  respect- 

authonty 

when  arbi-  ing  part  of  the  matters  submitted  to  them,  the  umpire  can- 
1^1^^    not,  unless  specially  authorised,  decide  on  the  rest,  because 
put.         he  is  in  general  only  empowered  to  act  in  case  the  arbi- 
trators make  no  award  at  all  before  a  certain  day,  and  then 
he  is  to  decide  on  all  the  matters  (l). 
Duration  of     As  the  arbitrators  must  make  their  award  within  the  time 
^™F^.''     limited  to  them,  so,  when  the  submission  fixes  a  limits  the 
umpire  must  make  his  umpirage  within  the  time  limited  to 
him  (m)  , 


Duration 
under  the 
Lands 
Clauses 
Consolida- 
tion Act. 


In  the  case  of  references  under  the  provisions  of  **  The 
Lands  Clauses  Consolidation  Act,  1845 '^(n),  the  enactments 
respecting  the  commencement  and  duration  of  the  umpire's 
authority  are  the  following. 

Section  23  provides,  ^*  if  when  the  matter  shall  have 
been  referred  to  arbitration,  the  arbitrators  or  their  umpire 
shall  for  three  months  have  failed  to  make  their  or  his 
award,  or  if  no  final  award  shall  be  made,  the  question  of 


(t)  Doddington  v.  Bailward,  7 
Dowl.  640 ;  Com.  Dig.  Arb.  F. 

{k)  Doddington  v.  Bailward,  7 
Dowl.  640. 

(I)  RoUe.  Ab.  Arb.  P.  7, 3 ;  Year 


Book,  39  H.  VI.  11. 

(ffi)  Trew  V.  Burton,  1  0  &  M. 
533;  Salkeld  v.  Slater,  In  re,  13 
A.  E.  767. 

(is)  8  &  9  Vict.  c.  18. 
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such  compensation  shall  be  setded  by  the  verdict  of  a  juiy  ^^"  ^\ 
as  hereinafter  provided."  

Section  27  enacts,  that  ^^  where  more  than  one  arbitrator 
shaU  have  been  iq>pointed,  such  arbitrators  shall,  before 
they  «iter  npon  the  matters  referred  to  them,  nominate  and 
appoint  by  writing  under  their  hands,  an  umpire,  to  decide 
on  any  such  matters  on  which  they  shall  differ,  or  which 
shall  be  referred  to  him  under  the  provisions  of  this  or  of  the 
qsecial  Act,"  &o. 

And  section  31  directs,  that  *^  if  where  more  than  one 
arbitrator  shall  have  been  appointed,  and  where  neither  of 
them  shall  refiise  or  neglect  to  aet  as  aforesaid,  such  arbi- 
trators shall  fail  to  make  their  award  within  twenty-one  days 
after  the  day  on  which  the  last  of  such  arbitrators  shall  have 
been  appointed,  or  within  such  extended  time  (if  any)  4s  shall 
have  been  appointed  for  that  purpose  by  both  such  arbi- 
trators under  their  hands,  the  matters  referred  to  them 
shall  be  determined  by  the  umpire  to  be  appointed  as  afore- 
said." 

It  is  plain,  from  these  sections,  that  if  the  arbitrators  do  Commence- 
not  enlarge  the  time,  or  enlarge  it  to  a  period  less  than  three  empire's 
months  from  the  date  of  the  appointment  of  the  last  of  the  '^"V*^"!^ 

rtr  under  the 

two  arbitrators,  the  authority  of  the  umpire  will  commence,  Act 
in  the  first  case  afi;er  the  expiration  of  twenty-one  days 
from  the  date  of  such  appointment,  and  in  the  second  case 
from  the  expiration  of  the  enlarged  period. 

Whether  the  words  in  section  27,  that  the  arbitrators  are  Whether 
to  appoint  an  umpire  to  decide  on  any  such  matters  ^  on  ^J^™^^^ 
which  they  shaU  differ,"  &c.,  would  authorize  the  umpire  in  once  if  ar- 
proceeding  at  once  with  the  case,  supposing  a  final  difference  differ. 
and  disagreement  took  place  between  the  arbitrators  within 
the  twenty-one   days,   or  within   such  enlarged  period,  or 
whether  the  apparent  effect  of  these  words  is  controlled  by 
the  terms  of  section  31,  has  not  yet  received  a  judicial  in- 
terpretation. 

There  seems  to  be  nothing  in  the  language  of  section  31 
which  would  prevent  the  court  from  deciding  that  in  case  of 
an  absolute  disagreement  at  any  time  between  the  arbitra- 

Q  2 
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Pabt  II.  ijQjg^  ^Q  umpire  might,  if  called  upon,  proceed  to  heax  the 

case  and  make  his  award  immediately,  although  the  period 

allowed  to  the  arbitrators  had  not  expired,  and  that  his 
award  should  be  Tslid,  unless  the  arbitrators  within  their 
allotted  period  should  aflterwards  agree  and  nmke  an  award. 
The  advantage  of  such  a  construction  of  the  statute  would 
be,  that  it  would  be  in  accordance  with  the  rule  laid  down 
for  umpires  in  other  cases,  as  has  been  shown  in  the  pages 
immediately  preceding.     It  might  also,  in  many  cases,  pre- 
vent a  delay  of  several  months  in  obtaining  a  setdement  of 
the  question  in  dispute.     The  chance   of  the   arbitrators 
agreeing  in  an  award,  after  having  once  absolutely  differed, 
ajid  after  the  umpire  had  been  called  in,  is  practically  very 
remote. 
Stethe"*      Theye  is  a  difficulty  also  respecting  the  duration  of  the 
three         umpire's  authority  under  this  Act.     By  section  23   the  arbi- 
iheumpira  trators  or  the  umpire  are  to  make  the  award  within  three 
to  be  com-   months.     But  from  what  date  that  period  of  three  months  is 

puted.  , 

to  be  computed  when  the  umpire  is  called  upon  to  act,  whe- 
ther from  the  date  of  the  appointment  of  the  first  of  the  two 
arbitrators,  or  of  the  last  of  the  two  arbitrators,  or  from  the 
appointment  of  the  umpire  himself  or  from  the  time  that 
the  arbitrators*  power  expires ;  has  been  open  to  much  dif- 
ference of  opinion. 
Whether         j^  a  casc  in  the  Bail  Court,  Patteson,  J.,  set  an  award 
pointment    under  this  Act  aside,  on  the  ground  that  being  made  more 
of  umpire.    ^^^  three  months  after  the  appointment  of  the  umpire,  it  was 
made  too  late  (n).  • 

Later  cases,  however,  put  a  different  construction  on  the 

Act. 

Whether         A  railway  company,  who  required  certain  lands  under  the 

TOinti^t    ^^^9  appointed  their  arbitrator  on  the   23rd  of  February, 

of  arbitra-    1847,  and  the  landowner  his  on  the  9th  of  Marob.     The  two 

arbitrators  appointed  an  umpire  on  the  29th  of  March.     No 

award  was  made  by  the  arbitrators,  nor  did  they  enlarge  the 

time.     The  umpire  made  his  award  on  the  28th  of  June. 


(n)  Ward  v.  North  of  England  Railway  Comp.,  M.  T.  1847. 
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Wigram,  V.  C,  set  aside  the  award,  on  motion,  among  other  ^^^^  ^^^ 
reasons,  on  the  ground  that  it  was  made  too  late,  not  having — - — ^-— ^ 
been  made  within  three  months  after  the  appointment  of  the' 
last  arbitrator. 

But  on  appeal  against  this  decision,  Lord  Cottenham,  C,  ^o  ^  com- 
adverting  to  the  fact  that  the  statute  intended  the  umpire  to  duty  de- 
have  the  opportunity  of  making  an  award,  and  that  if  the  ^^^^.°8  °^ 
arbitrators  exhausted  all  the  period,  the  umpire  would  have 
no  tune  left  in  which  to  perform  his  duty,  if  he  were  bound 
to  award  viithin  the  original  three  months,  reversed  the 
judgment;  holding  the  proper  construction  of  the  statute  to 
be,  that  the  umpire  had  three  months  to  himself  in  which  to 
make  his  award,  to  be  computed  (when  there  was  no  en- 
largement of  time  by  the  arbitrators)  from  the  expiration  of 
the  twenty-one  days  after  the  appointment  of  the  second 
arbitrator,  and  when  there  was  an  enlargement,  from  the  end 
of  such  enlarged  time ;  provided,  that  as  the  arbitrators  had 
no  authority  to  enlarge  to  any  time  later  than  three  months 
afiter  the  appointment  of  the  second  arbitrator,  the  umpire's 
authority  would  at  the  latest  commence  from  the  end  of 
such  first  three  months,  and  continue  then  for  three  months 
longer  (o). 

In  a  very  recent  instance,  on  a  motion  in  the  QueenV 
Bench  to  set  aside  an  award  of  an  umpire  under  the  statute, 
one  of  the  grounds  of  objection  being,  that  the  award  was 
made  too  late,  there  being  more  than  three  months  between 
the  appointment  of  the  arbitrators  and  his  award ;  the  court 
overruled  fte  objection,  saying,  "  We  find  it  decided  ex 
parte  Skerrati  v.  The  North  Staffordshire  Railway  Com- 
pany {p)f  that  the  three  months  for  the  umpire  commence 
from  the  duty  devolving  upon  him.  In  this  decision  we 
folly  concur.  And  as  this  award  of  the  umpire  was  made 
within  three  months  from  the  duty  devolving  upon  him,  and 


(o)  Skerratt  v.  North  Stafford-     475. 
sbire  Railway  CompaDy,  17  L.  J.,         (p)  2  Phill.  475;  S.C.  17  L.  J.. 
Ch.  161 ;  S.  C.  12  Jur.  46 ;  2  Phill.     Ch.  161 ;  12  Jur.  46. 
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Part  II.  indeed  within  three  months  from  his  appointment^  it  is  not 

H«  It •  ■>  v«  -  .V 

. too  late  (q). 


Limit  of  Under  the  statute  which  provides  for  detenmning  by 
time^'re-  arbitration  disputes  between  the  Postmaster-General  and 
ferencesbo- j{^^3^y  Companies  respecting  the  carriage  of  the  mails, 
the  Post-  each  successive  umpire  has  twenty-eig^t  days  £rom  the  time 
^^^^^^  the  matter  shall  be  referred  to  him,  allowed  for  making  his 
Companies,  award  (r). 


Umpire 
same  po  wen 
and  duties 
as  arbitra- 
tors. 


Must  re- 
hear case* 


Requiring 
umpire  to 
hear  evi- 
dence. 


V.  Power  and  duty  of  the  umpire.] — The  umpire,  when 
called  upon  to  act,  is  in  general  invested  with  the  same 
powers  as  the  arbitrators,  and  bound  by  lihe  same  rules,  and 
has  to  perform  the  same  duties.  He  must  pursue  the  same 
regular  course  with  respect  to  the  conduct  of  the  case,  as  if 
he  were  commencing  a  new  case  as  arbitrator.  He  must  ex- 
amine such  witnesses  as  the  parties  choose  to  produce,  and 
as  to  such  points  as  they  choose  to  raise,  aJthough  the  same 
witnesses  have  been  examined  to  the  same  points  before  the 
arbitrators.  He  may  not  take  the  evidence,  or  any  part  of  it, 
from  the  notes  of  the  arbitrators,  unless  there  be  a  special 
provision  in  the  submission  or  a  clear  agreement  between 
the  parties  permitting  such  a  course  {»). 

Even  where  there  was  some  evidence  of  an  original  con* 
sent  by  a  party  that  the  umpire  should  make  his  award  on 
the  arbitrator's  notes  without  re-hearing  die  witnesses,  but 
his  attorney,  who  conducted  the  case  for  him,  afittrwards  de* 
manded  that  the  umpire  should  receive  oral  testimony,  and 
the  latter  refused  to  receive  any  viva  evidence  unless  it  were 
new  evidence,  or  on  a  new  matter,  the  court  set  the  award 


(q)  Bradshaw  v.  Ewt  and  West 
India  Docks  and  Birmingham 
Junction  Railwav  Comp.,  June  2, 
1848.  See  the  tacts  of  the  case 
stated  in  d.  2  of  this  section,  p. 
218. 

(r)  1  &  2  Vict.  c.  98,  ss.  16,  18. 


See  Appendix  of  Statutes. 

(#)  Salkeld  v.  Slater,  12  A.  & 
E.  767;  Jenkins,  In  re,  1  Dowl. 
N.  S.  276;  Waltonshaw  v.  Mar- 
shall, 1  H.  &  W.  209 ;  Matson  v. 
Trower,  lly.  8c  M.  17. 
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aside  (/).    It  is  trae,  the  objeotioii  to  his  proceeding  with-  PabtIL 
out  re-hearing  the  witnesses  may  be  waived  by  the  conduct  — '    ' 
of  the  parties,  but  the  waiver  must  be  clearly  made  out,  or  objection  to 
the  award  will  be  set  aside  (ii).  •  ?<>*  rehear- 

Where  a  party  knew  that  the  case  had  gone  before  the  p^  ^^ 
umpire,  and  that  he  had  been  furnished  by  the  arbitrators  nquiriDg 
with  the  notes  of  the  evidence  and  a  statement  of  the  claims  h^^j!!' 
of  the  parties,  and  that  the  umpire  had  already  said  that  if  he  <^®d<»- 
required  further  information  he  would  call  a  meeting,  the 
court  refused  to  set  aside  the  award  of  the  umpire  on  the 
objec^n  that  it  was  made  without  hearing  evidence,  because 
under  the  circumstances  it  was  the  duty  of  the  party,  if  he 
had  thought  it  necessary,  to  have  called  on  the  umpire  to 
hear  evidence,  and  then  his  declining  might  have  been  a 
ground  of  objection.     But  that  as  the  party  had  not  done 
so,  but  bad  taken  the  chance  of  ihe  award,  he  could  not 
afterwards  come  to  the  court  to  impeach  the  award  on  this 
ground  (;r). 

A  railway  company  requiring  some  lands  for  the  purposes  Umpire 
of  the  railway,  and  disputes  having  arisen  respecting  the|]^^"  ^^ 
amount  of  compensation,  a  reference  was  had  to  arbitration  ciaiuci 
under  the  proviaions  of  ^  The  Lands  Clauses  Consolidation  ^on  Act" 
Act,  1845'*  (jf).     The  landowner  appointed  his  arbitrator, 
and  the  company  theirs ;  and  the  two  arbitrators  appointed 
an  umpire,  and  enlarged  the  time  for  making  their  award 
till  the  19th  of  November.     Op  the  4th  of  November  a  meet- 
ing was  held  before  the  two  arbitrators  and  the  umpire  toge^ 
ther,  (it  having  been  agreed  to  by  the  parties  that  the  um- 
pire should  be  present  to  hear  the  evidence,)  and  it  was  in- 
tended to  proceed  with  the  case  on  the  next  day.    Early  on 
that  day,  the  5th  of  November,  the   company's  arbitrator 
wrote  to  the  company's  solicitor,  stating  that  he  was  unable 
to  attend  on  account   of   some  business.     The   solicitor, 
therefore,  attended  before  the  other  arbitrator  and  the  um- 

(t)  Salkeld  &  Slater,  In  re,  12         (x)  THinno  &  Bird,  In  re,  5  B. 
A.  &  E.  767.  &  Ad.  488 ;  Hall  v.  Lawrence,  4 


(«)  Salkeld  &  Slater,  In  re,  12     T.  R.  689. 
.  ic  £.  767 ;   Jenkins,  In  re,  1         (y)  8  & 
Bowl.  N.  S.  276.  penmx  of  Statutes. 


\  ^ —  ., ,  _ —  -  — »  —      —  — —  — ^,r- 

A.  &  £.  767;   Jenkins,  In  re,   1         (y)  8  &  9  Vict.  c.  18.     See  Ap- 
*"     "  "'  i(ux  of 
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^ART II.  pire,  and  protested  against  the  reference  going  on  in  the 
^ — -^  absence  of  the  company^s  arbitrator,  and  then  withdrew  from 
the  meeting.     Notwithstanding  this  protest,  after  the  com- 
pany's solicitor  was  gone  a  witness  was  examined  on  the 
part  of  the  landowner  before  the  single  arbitrator  and  umpire. 
No  further  meeting  was  eyer  held,  and  nothing  was  eyer 
after  done  in  the  case  by  the  company's  arbitrator.     On  the 
11th  of  November  the  solicitor  of  the  company  wrote  to  the 
arbitrators  and  umpire,  protesting  against  their  maMng  any 
award.     No  award  was  made  by  the  arbitrators.     After  the 
19th  of  November,  when  the  enlarged  time  had  expired,  the 
landowner's   solicitor  called   on  the   umpire  to  make    an 
award :  in  compliance  with  which  request,  the  umpire,  on 
the  29th  of  November,  made  his  umpirage  without  hearing 
any  evidence,  or  holding  any  meeting,  or  giving  notice  to 
the  company  or  their  solicitor  of  his  intention  to  make  an 
0,ward,  or  offering  them  any  opportunity  of  producing  evi- 
dence.    A  motion  on  the  part  of  the  company  was  made  in 
the  following  term  to  set  aside  the  award  on  the  ground  of 
the  irregularity  of  the  proceedings.     The  company's  solicitor 
swore  that  he  had  had  evidence  to  produce  on  the  part  of 
the  company.     V.  Ch.  Knight  Bruce  set  the  award  aside, 
holding  that  the  umpire  had  acted  improperly  in  deciding 
the  case  without  either  hearing  the  case  de  novo,  or  at  least 
taking  it  up  from  the  meeting  of  the  4th  of  November,  and 
giving  the  company  an  opportunity  of  producing  their  evi- 
dence.    He  held,  also,  that  the  absence  of  the  company's 
arbitrator  on  the  5th  of  November  for  the  reasons  he  as- 
signed was  not  a  refrisal  to  act  within  the  meaning  of  s.  30 
of  the  statute  so  as  to  justify  the  other  arbitrator  in  proceed- 
ing ex  parte.  He  added,  however,  that  if  the  non-attendance 
of  the  company^s  arbitrator  had  been  procured  by  the  fraud 
or  collusion  of  the  company,  the  latter  would,  in  his  opinion, 
have  been  bound  by  the  proceedings  at  a  meeting  held  be- 
fore the  other  arbitrator  just  as  much  as  if  both  arbitrators 
had  been  present  (^).     On  appeal  to  the  Lord  Chancellor 
this  decision  was  confirmed. 

(z)  Hawley  v.  North    Stafford-     in  12  Jur.  389. 
shiie    Railway  Company,  reported 


THE   UMPIBE.  233 

Though  the  arbitrators  agree  on  some  matters,  and  the  ^^^^  Pl- 
ease is  referred  to  the  umpire  because  they  disagree   on     '       '  ' 
others,  the  umpire  must  not  confine  his  award  to  the  latter,  m^t'awaid 
but  must  award  equally  on  all  as  if  the  arbitrators  had  dis-  ^  ^^ 
agreed   on  all.     His  judgment  is  in  no   way  fettered  by 
theirs  (a). 

An  award  in  which  the  umpire  and  arbitrators  join,  and  Joint  award 
in  which  the  arbitrators  decide  some  points,  but  reciting  that  ^^^^ 
they  cannot  agree  on  another  point,  refer  that  to  the  umpire  nmpiie. 
who  decides  it,  is  bad  (ft).    But  i^  after  their  authority  has 
expired,  the  arbitrators  join  with  the  umpire  in  making  the 
umpirage,  the  decision  will  be  held  valid  as  that  of  the  um- 
pire alone ;  for  it  is  no  more  than  if  mere  strangers  join  in 
the  umpirage,  and  that  cannot  vitiate  it  (c). 

(a)  RolL  Ab.  Arb.  P.  7 ;  Wicks  (c)  Beck  v.  Sargent,  4  Taunt. 

V.  Cox,  11  Jur.  542.  232 ;  Soulsby  v.  Hodgson,  3  Burr. 

(6)  ToUit  V.  Saunders^  9  Price,  1474;  Anon.  I  Bulst.  184. 
612. 


234 


CHAPTER  V. 


THE  DUTY  OF  THE   ABBITRATOR  IN  FOBMINO 

HIS  AWARD. 


Part  II.       It  h&^ing  been  attempted  in  the  preceding  chapters  of  this 

*^°*^'      part  to  set  forth  at  large  the  qualifications  of  the  arbitrator,  the 

S€ope  and    various  powers  with  which  he  is  invested  to  £eicilitate  his  inves- 

the  fifth      tigation  into  the  matters  before  him,  and  the  course  which  he 

chapter.       ought  to  take  in  conducting  the  inquiry  from  its  conunence- 

ment  to  its  close,  the  natural  division  of  the  subject  brings  us 

now  to  a  consideration  of  that  which  is  the  ultimate  object 

of  every  reference,  the  award,  or  instrument  embodying  the 

decision  of  the  arbitrator  on  the  matters  submitted. 

This  chapter,  therefore,  treats  generally  of  the  award,  and 
of  those  broad  principles  of  decision,  in  accordance  with 
which  the  arbitrator  should  both  frame  his  judgment  in  his 
own  mind,  and  express  it  in  language  to  the  parties. 

The  first  section  is  confined  to  the  formal  requisites  of 
the  award,  showing  the  mode  in  which  it  is  to  be  made, 
published,  and  delivered;  and  the  second  contains  general 
observations  about  the  form  of  the  award,  and  how  it  should 
be  drawn  up. 

But  the  five  next  sections,  each  announce  a  principle, 
disobedience  to  which  will  either  wholly  or  partially  inva- 
lidate the  award. 


CONTENTS  OF  THE   FIFTH   CHAPTBB.  2S5 

The  first  of  these,  section  three,  aimoimces,  that  the  award  P^"**  ^^' 

.  OH.T. 

must  be  one  entire  instrument.  

Section  four  proclaims  the  leading  principle  of  all,  into 
which,  indeed,  many  of  the  others  may  be  resolved,  that  the 
award  must  be  final,  that  is,  a  complete  adjudication  on  CTcry 
matter  intended  by  the  parties  to  be  determined ;  its  various 
divisions  illustrate  the  efiect  of  leaving  a  matter  undecided, 
and  of  the  presumption  of  the  eourts  in  favour  of  the  valid- 
idity  of  the  award,  and  diselose  the  consequences  of  an 
imperfect  decision,  or  of  a  reservation  of  a  point  for  fiiture 
judgment 

Section  five  declares  tilie  next  most  conoprehensive  prin- 
ciple, namely,  tiiat  the  award  must  be  certain. 

Section  six  shows  that  the  award  must  be  mutual ;  and 
section  seven,  that  it  must  direct  only  what  is  possible,  and 
that  its  provisions  must  be  consistent  with  each  other. 

The  eighth  section  examines  into  the  effect  of  a  mistake 
on  the  part  of  the  arbitrator  on  the  validity  of  the  award, 
whether  that  mistake  proceed  from  an  erroneous  judgment 
on  a  point  of  fact,  or  arise  merely  from  accident,  and  whe- 
ther it  be  apparent  on  the  fayae  of  the  award  or  not.  It  in- 
vestigates, also,  how  fax  the  extrinsic  statements  of  tiie  arbi- 
trator respecting  the  grounds  of  his  award  will  be  received 
to  impeach  it  when  apparentiy  valid,  and  points  out  the 
course  to  be  pursued  by  him  when  he  is  empowered  to  raise 
a  point  of  law  on  the  feice  of  his  award  for  the  opinion  of 
the  court. 

The  ninth  section  makes  manifest  that  notwithstanding 
there  may  have  been  some  violation  of  the  principles  above 
enumerated,  some  adjudication  on  matters  not  before  the 
arbitrator,  or  some  directions  which  it  exceeded  the  arbi- 
trator's power  to  impose,  the  whole  award  will  not  be  ren- 
dered null,  if  that  portion  which  is  open  to  objection  can 
properly  be  separated  from  the  rest. 

The  concluding  or  tenth  section  treats  of  awards  under 
^'  The  Lands  Clauses  Consolidation  Act.*' 
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SECTION  I. 

OF   THE   FORMAL   REQUISITES  OF  THE   AWARD. 

Pabt  II.  ^'  Making  the  award.] — In  making  his  award,  the  arbitra- 
Q^-^'-  ^'  tor  must  follow  the  directions  of  the  submission  in  point  of 
The  award  form ;  foT  whenever  a  special  authority  is  created  those  who 
the  snbmu-  s'^^  ^^  ^^^^  &  right  to  annex  to  it  their  own  terms,  with 
"®°-  which  he  on  whom  it  is  conferred  must  comply  ;  therefore 

when  the  submission  provides  that  the  award  be  in  writing 
under  the  hand  of  the  arbitrator,  the  award  to  be  valid  must 
be  under  the  arbitrator's  hand  as  well  as  in  writing  (a) ; 
where  it  is  to  be  in  writing,  under  the  hand  and  seal  of  the 
arbitrator,  an  award  in  writing  only  is  insufficient  (ft).  An 
award  in  writing,  and  under  seal,  was  in  an  old  case  held 
invalid,  when  the  submission  required  that  it  should  be  in- 
dented, as  well  as  in  writing  and  sealed  {c)  ;  but  the  objec- 
tion that  the  award  was  not  indented  has  on  a  later  occasion 
been  scouted  by  the  court  {d). 

If  the  submission  be  silent  as  to  form,  the  arbitrator  is  at 
liberty  to  make  his  award  with  such  formalities  as  he 
pleases. 
Parol  award  Unless  prescribed  by  the  submission,  the  award  need  not 
necessarily  be  in  writing,  for  a  verbal  award  is  perfectly 
valid  (e).  Even  where  the  submission  required  the  award  to 
be  made  and  ready  to  be  delivered  by  a  certain  day,  a  parol 
award  was  held  good,  for  a  parol  award  is  capable  of  oral 
delivery  (/"). 

(a)  Everard  v.  Paterson,  6  Taunt.  (e)  Hanson  v.  Liversed^  Garth. 

625.  156;   8.  C.  2  Vent.  242 ;   Bawling 

(6)  Henderson  v.  Williamson,  1  v.  Wood,  Barnes,  54. 

Strange,    ll6;   Thaire  v.  Thaire,  (/)  Oates  v.  Bromil,   1   Salk. 

Palm.  109,  112  J  S.  C.  2  Rol.  Rep.  76;  S.  C.  6  Mod.  160;  Cocks  v. 

243.  Macclesfield,  Dver,  218,  b.;  Blun- 

(c)  Hinton  v.  Cray,  3  Keb.  512.  dell  v.  Brettargh,  17  Vcs.  232,  240. 

(dl)  GatMe  v.  Dunn,  Barnes,  55. 
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But  unless  there  be  some  specified  reason  to  the  eontraiyy  ^^^^  ^^* 
it  is  advisable  for  the  arbitrator  always  to  make  his  award  in  — '  '  '   ' 
writing,  for  a  parol  award  is  open  to  many  serious  objections,  tionabl^ 
among  the  most  obvious  of  which  are,  that  it  depends  on  the 
accuracy  of  man^s  memory,  that  it  is  doubtful  whether  the 
courts  would  enforce  it  by  attachment,  and  that  it  would 
probably,  in  many  cases,  be  ineffectual  where  it  concerned 
interests  in  land. 

In  general,  but  subject  of  course  to  the  particular  provi-  ^^^^ 
sions  of  the  submission,  the  arbitrator  makes  his  award  in 
wridng,  and  signs  his  name  at  the  foot     It  is  customary  to 
have  an  attesting  witness  who  may  prove  the  execution. 

We  have  already  seen  that  where  there  are  several  arbi-  Joint  exe- 
trators  all  should  execute  at  the  same  time  and  in  presence  au. 
of  each  other  (^). 

In  practice,  it  is  usual  for  the  arbitrator  to  make  his  award  Practice, 
on  paper  stamped  vnth  a  proper  award  stamp.     This  he  de-  ^^^ 
livers  to  the  successful  party.     For  the  unsuccessful  party 
he  has  a  copy  made  on  unstamped  paper  which  he  does  not 
sign  or  execute  as  an  award  unless  requested  so  to  do. 

By  the  provisions  of  ^'  The  Lands  Clauses  Consolidation  Landi.  &e., 
Act,  1845  *'  (A),  and  "  The  Bailways  Clauses  ConsoUdation  ^J^^ 
Act,  1845^  (i)y  the  declaration  made  and  subscribed  by  the  Declaration 
arbitrator,  before  entering  on  the  reference,  is  to  be  annexed  o^  arbitm- 
to  the  award  when  made.     The  penalty  of  omitting  to  an-  to  award. 
swer  the  declaration  is  not  stated.     The  d7th  section  of  the 
former  Act,  and  the  I37th  section  of  the  latter  Act>  enact,  Award  not 
that  "  no  award  made  vrith  respect  to  any  question  referred  ^°^^  ^°J 
to  arbitration  under  the  provisions  of  this  or  the   special  Act  form. 
shall  be   set  aside   for  irregularity  or  error  in  matter  in 
fbim.*' 


II.  Publishing  the  award,] — The   submission   generally  Publishing 
provides  that  the  arbitrator  shall  make  and  publish  his  award  **^*^' 


(^)  Little  V.  NewtoD,  9  Dowl. 
437 ;  Stalworth  v.  Inns,  2  D.  &  L. 
428.  See  ante,  P.  2,  ch.  4.  s.  3, 
p.  209.    Duty  of  Joint  Arbitrators. 


(A)  8  &  9  Vict.  c.  18,  8. 33.  See 
Appendix  of  Statutes. 

(0  8  &  9  Vict.  c.  20,  8. 134.  See 
Appendix  of  Statutes. 
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Pam  IL  in  ^vmting,  ready  to  be  delivered  to  the  parties  at  their  re- 
*      '  *  quest  on  or  before  a  certain  day.    Hence,  beside  making, 
the  arbitrator  must  publish  his  award. 
vh^^i^^     So  far  as  the  validity  of  the  award  is  affected,  it  will  in 
executed,     general  be  considered  as  ^^  published*^  as  soon  as  the  arbi- 
trator has  done  some  act  whereby  he  becomes  functus  officio, 
and  has  declared  his  final  mind,  and  can  no  longer  change 
it, — ^that  is,  as  soon  as  he  has  made  a  complete  award  (k). 

When  the  award  was  executed  by  the  arbitrator  in  the  pre- 
sence ci  witnesses  who  attested  it,  and  to  whom  it  was  read 
over  at  the  tune,  and  the  plaintiff  died  on  the  following 
morning,  but  b^ore  he  had  notice  that  the  award  was  ready, 
the  court  held  that  it  was  made  and  published  in  the  life- 
time of  the  plaintiff,  and  could  not  be  set  aside  as  pub- 
lished after  his  death ;  though  two  hours  after  the  plaintifPs 
death  the  plaintiff^s  attorney  received  a  note  from  the  arbi- 
trator, stating  he  was  about  to  declare  his  award,  and  de- 
siring him  to  attend  at  his  office  the  same  evening  (/). 

If  there  be  several  arbitrators,  it  will  not,  it  seems,  be 
published  until  it  is  signed  by  the  requisite  number  of  arbi- 
trators (m). 
PublUlung  Where  the  submission  provided  that  the  award  should  be 
^  *^*  P*^  made  and  published  "  utrique  partium,'^  by  a  certain  day, 
(the  parties  being  the  plaintiff  on  one  side  and  several  de- 
fendants on  the  other,)  though  the  award  was  made  and 
published  to  the  plaintiff  and  one  of  the  defendants,  it  was 
held  that  the  plaintiff  could  not  recover  on  the  award  as  he 
had  not  published  it  to  all  of  the  defendants  {n). 

It  may  be  important  to  mention,  that  so  far  as  regards  the 
rule  which  regulates  the  time  for  an  application  to  set  aside  an 
award,  the  publication,  from  which  the  time  begins  to  nm,  is 
not  in  any  case  the  publishing  of  the  award  itself,  but  the 

(t)  Henfree  v.  Bromley,  6  East,  (m)  Litde  v.  Newton,  2  M.  &  6. 

309;  Macarthar  v.  CampbeU,  5  B.  851. 

&  Ad.  518.  (n)  Hungatev.  Mease,  Cro.  Elix. 

(/)  Brooke  v.  Mitchell,  6  M.  &  885 ;  S.  C.  5  Rep.  103 ;   F.  Moore, 

W.  473.  642. 


! 
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publication  of  it  to  the  partieB  (o).    Therefore,  as  soon  as  P^^*  ^^' 
the  arbitrator  has  executed  the  award,  he  should  giTC  notice  — — — 
of  it  to  the  parties  that  it  is  made  and  ready  to  be  delivered. 


III.  Delivering  the  owwrrf.]— The  award  is  usually  to  be  ^^JTto  be 
ready  to  be  deliyered  by  a  certain  day.  When  it  is  made  deiiyered. 
it  is  ready  to  be  deUyered,  and  the  court  will  so  intend  it, 
especially  where  it  is  to  be  ready  to  be  delivered  on  re- 
quest (^).  It  need  not  be  actually  delivered  by  tiie  ap- 
pointed day  in  order  to  its  validity,  if  it  be  ready  to  be 
delivered  by  that  day  {q).  A  refusal  by  tiie  arbitrators  to 
deliver  an  award  to  the  defendant  who  made  his  request  for 
it  on  the  last  day  limited,  on  the  ground  that  it  had  not  been 
stamped,  has  been  held  a  good  defence  to  an  action  on  the 
bond  for  nbn  performance  of  the  award,  as  it  showed  the 
award  was  not  ready  to  be  delivered  within  the  appointed 
time  (r). 

If  the  submission,  instead  of  providing  that  the  award  be  When  deli- 
ready  to  be  delivered,  directs  that  it  be  delivered  to  the  ^J^."****" 
parties  by  a  certain  day,  in  order  to  be  valid,  the  award 
must  be  actually  delivered  by  the  day.  When  the  submis- 
sion  enjoined  a  delivery  to  either  of  tiie  parties,  it  has  been 
held  that  the  delivery  must  be  made  to  bodi  (9).  But  when 
there  are  two  parties  on  each  side,  and  the  award  is  to  be 
made  and  given  up  to  the  said  parties,  or  to  one  of  them,  it 
has  been  held  sufficient  to  deliver  it  to  any  one  of  either 

party  (0. 

In  general,  however,  the  arbitrator's  duty  is  only  to  have  Arbitrator 
the  award  ready  for  delivery  to  die  parties,  on  their  request, s^don 

(0)    Macarthur  v.  Campbell,  5  wood,  6  Mod.  82 ;  Anon.  2  Ld.  ^^ 

B.  &  Ad.  518  ;   Brook  v.  Mitchell,  Raym.  989. 

6M.  &W.  473;  Moore  v.  Darley,  (q)  Brown  v.  Vawaer,  4  East, 

1  C.  B.  445,  584. 

(p)  Veale  v.  Warner,  I  Saund.  (r)  Wilson  v.  Wilson,  1  Sannd. 

327«  b.  notes ;  Garret  v.  Weeden,  1  327>  c.  n.  (m). 

Le?.  133 ;  Bradsey  v.  Clyston,  Cro.  (<)  Parker  y.  Parker,  Cro.  Eliz. 

Car.  541 ;    Marks  v.  Marriot,    1  448 ;  Block  v.  Palgrave,  Cro.  l^s. 

Ld.  Raym.  114  ;  Joyce  v.  Haines,  797* 

Hard.  399 ;  Freeman  v.  Bernard,  1  (0  Cocks  v.  Macclesfield,  Dyer. 

Ld.  Raym.  247;  Robison  v.  Cal-  218,  b. 
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Part  II.  before  the  period  of  his  authority  has  expired  j  the  delivery 
itself  may  take  place  at  any  tune. 

Either  party,  as  soon  after  the  publication  as  he  please  s, 
may  obtain  it  from  the  arbitrator  on  payment  of  his  charges. 
But  until  they  are  paid,  it  is  usual,  in  order  to  insure  their 
discharge  without  any  trouble,  for  the  arbitrator  to  keep  the 
award  in  his  own  hands.  This  course  has  been  recom- 
mended by  the  court,  even  when  the  party  who  takes  up  the 
award  is  not  to  be  ultimately  liable  to  pay  them  (t^) .  If  the 
unsuccessful  party  be  the  one  who  comes  to  take  up  the 
award,  in  practice  the  unstamped  and  unsigned  copy  is 
commonly  all  that  is  given  him,  while  the  award  itself  is 
kept  for  the  party  in  whose  favor  the  arbitrator  has 
decided. 

In  cases  of  references  under  ^^  The  }[jands  Clauses  Conso- 
lidation Act,  1845*^  (or),  it  is  provided  by  section  35,  that  ^^  the 
arbitrators  shall  deliver  their  award  in  writing  to  the  pro- 
moters of  the  undertaking,  and  the  said  promoters  shall 
retain  the  same,  and  shall  forthwith  on  demand,  at  their 
own  expense,  furnish  a  copy  thereof  to  the  other  party  to 
the  arbitration,  and  shall  at  all  times,  on  demand,  produce 
the  same  award,  and  allow  the  same  to  be  inspected  or 
examined  by  such  party,  or  any  person  appointed  by  him 
for  that  purpose.*^ 


AwBid  mi* 

derthe 

Landi 

Claiuei 

Act 


Stamp  on 


Stamp  < 
I  ward. 


IV.  Stamping  the  award!] — By  the  present  Stamp  Act, 

55  G.  III.  c.   184,  a  duty  is  imposed  on  all  awards  in 

writing  (y). 

ExoeptionB,      Exceptions,  however,  have  been  made  by  statute  in  favor 

workmen,    ^f  awards  in  certain  cases.     Thus  awards  made  under  the 


(tf)  Hicks  V.  Richardson,  1  B. 
&  P.  93. 

(x)  8  &  9  Vic.  c.  18.  See  Ap- 
pendix of  Statutes. 

(y)  56  6.  III.  c.  184,  Schedule. 
Part  1,  Title  Award.  Award  in 
England,  and  award  or  decreet  ar- 
bitral, in  Scotland,  11.  15#.  And 
where  the  same,  together  with  any 


schedule,  or  other  matter  put  or  in- 
dorsed thereon,  or  annexed  thereto, 
shall  contain  2160  words  or  up- 
wards, then  for  every  entire  quantity 
of  1080  words  contained  therein, 
over  and  above  the  first  1080 
words,  a  further  progressive  duty 
of  W.  5#. 
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acCs  for  settling  by  arbitration  disputes  between  Masters  and  I^^n  II- 
Workmen  {z)j  and  concerning  Sayings*   Banks  (a)y  and  in        '  '  ' 
certain   cases  concerning  Friendly    Societies  (6),   are   ex-  ^^^ 
empted  from  stamp  duty.    Possibly  the  6  G.  IV.  c.  16,  s.  98,  Friendly 
which  exempts  from    stamp    duty   all   **  instruments  and 
writings  whatsoever  relating  solely  to  the  estate  or  effects  of  Baokinpto* 
any  Bankrupt  or  Bankrupts,  or  any  part  thereof^*'  would  be  «•*»*»• 
held  to  exempt  from  duty  awards  made  on  references  by 
assignees  of  a  bankrupt     We  have  previously  seen  that 
Parke,   B.,  has  ruled  at  Nisi  Prius  that  submissions  by 
assignees  respecting  claims  of  the  bankrupt  for  work  and 
labour  are  freed  from  duty  (c). 

In  general,  however  informal  the  decision  may  be,  if  it  Informal 
be  an  award  in  &ct,  the  statute  applies.  Thus,  where  a  ^^ 
bond  had  been  given  conditioned  for  A.  M.*s  due  discharge 
of  the  duties  of  clerk,  to  be  ascertained  by  the  inspection  of 
A.  M.*s  accounts  by  J.  S.,  and  the  amount  so  ascertained  to 
be  liquidated  dami^es,  J.  S.  being  looked  upon  as  an  arbi- 
trator, a  paper,  in  which  J.  S.  had  ascertained  the  amoiuit 
of  the  deficiency  in  A.  M.*s  accounts,  was  held  by  Parke,  B., 
to  be  an  award,  and  to  require  stamping  as  such  (d).  So 
also  a  partnership  account,  ascertaining  how  much  each 
partner  had  received  and  disbursed,  dividing  the  profits 
among  them  according  to  their  respective  interests,  and 
directing  those  who  have  money  to  pay  to  the  partnership 
to  hand  it  over  to  those  who  have  money  to  receive,  though 
not  purporting  to  be  an  award  on  the  tsuoe  of  it,  is  an  award, 
and  requires  a  stamp  as  such,  if  the  party  who  makes  out 
the  accoimt  be  empowered  to  act  as  an  arbitrator,  but  is  not 
an  award  if  he  merely  make  it  out  for  the  information  of 
the  parties,  and  have  no  power  to  bind  them  (e). 

Though  the  several  parties  to  the  submission  have  separate  One  stamp, 

seTeralpai^ 
ties. 

{£)  6  G.  IV.  c.  96,  s.  32.    See  (c)  See  Wright  v.  Webb,  cited 

AppeDdix  of  Statutes.  P.  1,  ch.  3,  8.  7,  d.  2,  p,  91 . 

(a)  9  G.  IV.  c.  92,  8.  45;  7  &  8  (d)  Jebb  v.    M'Kieman,  Moo. 

Vic.  c.  83,  8.  14.    See  Appendix  of  8c  M.  340. 

Statutes.  (e)  Can  v.  Smith,  6  Q.  B.  128  ; 

(6)  9  &  10  Vic.  c.  27,  8. 15.    See  Goodyear  v.  Simpson,  15  M.  &  W. 

Appendix  of  Statutes.  16. 

R 
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Paet  II. 
OH.  y.  8. 1. 


Inclosure 
award  not 
require 
ad  valorem 
stamp. 


Awaid 
imder  a«al 
no  deed. 


Appiaiae- 
ment  no 
award. 


rights  and  liabilities,  the  award  will  need  only  a  single 
stamp,  if  they  have  a  sufficient  community  of  interest  in  the 
subject  matter  referred,  as,  for  instance,  when  the  several 
underwriters  on  a  policy  of  insurance  agree  to  refer  the 
demand  of  the  assured  on  that  policy  (f). 

Where  an  inclosure  act  gave  the  commissioners  power  to 
award  lands  in  exchange  for  others  in  an  adjoining  parish, 
and  also  to  award  lands  to  those  who  bought  them  of 
persons  entitled  to  allotments,  their  award,  awarding  lands 
given  in  exchange  partly  for  other  lands,  and  partlyfor  money, 
was  held  sufficiently  stamped  with  the  ordinary  stamp,  and  not 
to  require  an  ad  valorem  stamp  on  the  money  consideration, 
although  it  operated  as  a  conveyance  of  the  lands  (g). 

It  was  decided  under  a  previous  statute,  imposing  only  a 
\0s.  stamp  on  awards,  that  an  award  in  writing,  and  under 
seal,  was  no  deed  or  specialty,  and  therefore  need  not  have 
a  deed  stamp,  unless  it  were  delivered  as  a  deed,  but  if  it 
were  delivered  only  as  an  award,  an  award  stamp  was  suffi- 
cient (A).  The  distinction  now  is  immaterial  for  that  pur- 
pose, as  the  like  duties  are  imposed  on  an  award  as  on  a 
deed^  by  the  55  G.  III.  c.  184. 

In  order  to  necessitate  an  award  stamp,  the  document 
must  strictly  be  an  award.  Hence,  where  on  an  agreement 
between  an  incoming  and  outgoing  tenant,  the  valuation  of 
some  goods  on  a  farm  and  of  the  repairs  was  to  be  deter- 
mined by  certain  referees,  an  appraisement  stamp  on  the 
written  valuation  was  held  sufficient  under  the  46  O.  III. 
c.  43,  and  an  award  stamp  unnecessary,  the  valuation  not 
being  looked  upon  as  an  award,  although  in  some  respects 
it  had  the  same  effect ;  as,  in  the  opinion  of  the  court,  the 
parties  in  appointing  persons  to  settle  the  account,  had  no 
contemplation  of  submitting  any  differences  to  the  award  of 
arbitrators  (i). 


(/)  Goodson  V.  Forbes,  6  Taunt. 
171 ;  S.  C.  I  Marsh.  526  ;  See  also 
Allen  y.  Morrison,  8  B.  &  C.  565. 

{g)  Doe  d.  Ld.  Suffield  v.  Pres- 
ton,  7,  B.  &  C.  392. 

(h)  Brown  v,  Vawser,  4  East, 
584 :  BluDdell  v.  Brettargh,  17  Ves. 


232 ;  Dod  V.  Herbert,  Sty.  459 ; 
Perry  v.  Nicbolson,  1  Bur.  278 ; 
Hodsden  v.  Hanidge,  2  Saimd. 
64,1. 

(»)  Leeds  v.  Burrows,  12  East,  1 ; 
Perkins  v.  Potts,  2  Chitt.  399. 
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Parke,  B.,  is  in  one  case  reported  to  have  said,  that  an  ^^^'  ^\ 

OB*   <  •  B*  X« 

award  stamp  is  only  to  be  imposed  on  those  instroments — 

which  on  their  &ce  purport  to  be  awards.     This  proposition,  ^otpmort- 
according  to  other  decided  oases,  does  not  seem  maintain-  ing  to  be 
able  so  broadly  as  it  is  stated.     In  the  case  referred  to,  the 
learned  judge    held    admissible  in   evidence,  though  un- 
stamped,  a  written  rerdict  of  a  miner's  jury,  who  were  to 
determine  whether  the  defendant  was  possessed  of  a  certain 
shaft  of  a  mine,  the  defendant  having  agreed  to  be  bound 
by  their  determination,  and  the  plamtiff  having  also  assented 
to  the  arrangement  (k).      The  document,  though  in  the 
nature  of  an  award,  and  strong  evidence  against  the  de- 
fendant, was  not  considered  as  an  award  in  fitct,  or  conclu- 
sive in  evidence  as  an  award  would  have  been,  and  the  jury 
were  looked  upon  rather  as  accredited  agents  than  arbi- 
trators.    They  do  not  appear  to  have   had  any  animus  Aninras 
arbitrandiy  though  the  parties  had  agreed  to  be  bound  by  "'^»*'"^'* 
their  opinion.     In  order  to  the  validity  of  a  decision  as  an 
award,  there  must,  it  is  apprehended,  be,  besides  the  submis- 
sion of  the  parties,  an  intention  in  the  person  who  decides 
it  to  decide  as  arbitrator.     The  correctness  of  this  view  the 
court  seemed  inclined  to   sanction,  though  there  was  no 
positive  decision,  on  an  occasion  when  it  was  questioned 
whether  an  opinion  of  counsel  subjoined  to  a  case,  contain-  Opinion  of 
ing  a  recital  of  an  agreement  to  be  bound  by  the  counsePs  ^^''^'- 
opinion,  which  opinion  commenced  ^^  upon  the  fetcts  above 
stated,  I  am  of  opinion,*'  was  an  award,  and  required  a 
stamp.     It  was  also  discussed,  but  not  decided,  whether  the 
case  was  ^^  a  matter  annexed**  to  the  award  vnthin  the  mean-  Matter 
ing  of  the  Stamp  Act,  the  words  of  which  were  to  be  reck-  "™««l- 
oned  in  calculating  the  amount  of  stamp  duty  (/). 

An  award,  if  not  properly  stamped  at  first,  may  be  so  Award  nav 
stamped  at  any  time  on  paying  the  penalty,  and  it  cannot  ^™'°^. 
be  set  aside  on  the  ground  that  the  stamp  is  improper,  when 


(*)  Sybray  v.  White,  1  M.  &  W.     E.  184 ;  Sybray  v.  White,  1  M.  & 
436.  W.  436. 

(0  Boyd  V.  Emmerson,  2  A.  & 

R  2 
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Pabt  IL   no  step  has  been  taken  to  enforce  it  (m).    Where  an  objec- 

'         tion  to  the  stamp  was  not  alleged  as  a  ground  for  obtaming 

a  rule  to  show  cause  to  set  aside  an  award,  the  court  would 
not  suffer  it  to   be  relied  on  afterwards  when  cause  was 
Master  ob-  shown  («).     But  when  it  is  sought  to  draw  up  a  rule  for  an 
i^t  of      attachment  for  non-performance  of  an  award,  it  is  competent 
**ainp.        for  the  officer  of  the  court  to  object  to  the  absence  of  a 
stamp  on  the  award,  and  on  that  account  to  refuse  to  draw 
up  the  rule  (o). 
No  stamp  on      If  an  arbitrator  have  to  certify  for  whom  and  for  what 
'  amount  a  verdict  is  to  be  entered  in  the  cause  referred,  the 
certificate  does  not  require  a  stamp.     This  course  of  direct- 
ing an  arbitrator  to  certify,  instead  of  to  make  an  award,  is 
often  adopted  for  the  very  purpose  of  saving  the  expense  of 
the  stamp  and  award  (p). 


SECTION  IL 


OF  THE   FORM   OF  THE   AWARD. 


Any  words      With  regard  to  the  substance  of  the  award,  any  form  of 
dwS^wi*  words  that  amounts  to  a  decision  of  the  questions  referred, 
award.       ^]]  |jg  good  as  an  award.     No  technical  expressions  are 
necessary  (a).     But  as   awards   ofiten  bind  valuable  rights 
for  all  time,  it  is  incumbent  on  the  arbitrator  to  be  very  pre- 
cise and  clear  in  his  adjudication  (b). 

On  a  dispute  respecting  the  amount  of  dilapidations,  the 

(m)  Preston  v.  Eastwood,  7  T.  R.  (p)  Salter   v.  Yeates,  6    Dowl. 

95.  291. 

(n)  Liddell  V.  Johnstone,  2  Udd.  (a)  Eardley  v.  Steer,    4  Dowl. 

Pr.  874,  7th  Ed. ;  844.  9th  Ed.  423. 

(o)  Hill  V.  Slocombe,  9  Dowl.  (b)  Stonehewer  v.  Farrar,  9  Jnr. 

339.  203. 


FOBM   OF  AWARD.  245 

report  of  an  umpire  in  these  words,  "  I  have  surveyed  and  P^m  ii- 
estimated  the  several  works  necessary  to  be  done  in  repair-  — '  '  ' 
ing  the  dilapidations  to  a  house,  and  find  the  same  amount 
to  £55.  5s.y^  was  held  a  conclusive  award,  binding  on  the 
parties  (c).  So  the  words,  ^'  I  am  of  opinion  that  A.  ia  en- 
titled to  claim  of  B.  £134  for  non-performance  of  his  con- 
tract,**  was  held  a  sufficient  award  (d) .  Where  parties  agreed 
to  be  bound  by  the  opinion  of  a  professional  man  upon  the 
construction  of  an  act  of  parliament,  his  opinion  being 
positive  and  decisive  was  considered  a  binding  award,  not- 
witiistanding  it  recommended  the  printed  statute  to  be  com- 
pared with  tiie  parliament  roll  before  the  matter  was  settied, 
under  a  doubt  whether  the  statute  was  not  misprinted  (e)^ 

But  where  the  arbitrator  wrote  a  letter  to  A.  and  B.,  the 
parties,  in  which  he  said,  ^^  To  meet  tiie  circumstances  of 
the  case  in  a  liberal  manner,  I  propose  that  B.  should  pay 
A.  £10,'*  this  was  not  considered  an  award,  because  it  did 
not  express  a  decision  that  A.  was  entitled  to  the  £10,  but 
only  recommended  tiiat  tiiat  sum  should  be  given  him  (/).. 

It  is  not  necessary  to  the  validity  of  the  award  that  there  No  recitals 
should  be  any  introductoiy  recitals.  The  award  will  be^^^^J^'** 
good,  although  the  arbitrator  neglect  to  set  out  his  autiiority, 
either  by  reciting  the  submission,  or  in  any  other  manner ; 
or  if  he  omit  to  recite  the  fact  of  the  time  having  been  en- 
larged, even  when  the  award  appears  to  have  been  made 
beyond  the  time  originally  limited  for  making  it  (y).  Fail- 
ing to  recite  that  he  had  taken  a  view  of  the  premises  in 
dispute  was  considered  unimportant,  although  the  taking  a 
view  was  enjoined  before  proceeding  in  the  reference  (A). 

But  tiiough  such  recitals  are  not  essential,  it  is  advisable 
tiiat  they  should  be  made,  in  order  in  many  cases  to  explain 

(c)  Whitehead  v.  Tattersall,  1  A.  336  ;  S.  C.  6  B.  &  Ad.  600. 

&  £.  491.  (s)  Baker  v.  Hunter,  16  L.  J. 

(rf)  Matson  v.   Trower,  Ry.    &  Ex.  203 ;  S.  C.  l6  M.  &  W.  672 ; 

Moo.  17.  George  v.  Lousley,  8  East,  12. 

(e)  Price  V.  Hollis,  1  M.  &  S.  {h)  Spence  v.  Eastern  Counties 

105.  Railway  Company,  7  Dowl.  697. 

(/)  Lock  V.  Vulliamy,  2  N.  &  M. 
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Pabt  II.  the  award,  and  that  they  who  perase  it  may  see  on  the  face 
-^^— ^-^-^  of  the  instrument  that  the  arbitrator  had  authority  to  award 
as  he   has  done,   and    that  he    has  fuUy   performed  his 
duty. 
What  re-         In  general  an  arbitrator  recites  yerbadm  so  much  of  the 
^ble.       order  of  reference,   or  other  submission,   as  contains  his 
authority  to  make  the   award,   and  specifies  the  subject- 
matter  on  which  the  award  is  made.     Any  provisions  of  the 
submission  which  are  necessary  to  warrant  particular  direc- 
tions,  as,  for  instance,  respecting  costs,   or   saying  what 
should  be  done,  ought  to  be  set  forth.    But  those  clauses 
which  confer  on  him  powers  which  he  does  not  exercise,  or 
those   which  more  especially  affect  the  parties,  it  is  not 
recommended  that  he  should  specify  (t). 
Bedtal  spe-      As  questions  difficult  of  proof  may  sometimes  arise  long 
ten  in  dif-   after  the  award  has  been  made,  whether  certain  matters  were 
^^°^*       matters  in  difference  at .  the  time  of  the  submission,  it  has 
been  recommended  as  a  convenient  course  that  the  award 
on  a  submission  of  all  matters  in  difference  should,  in  the 
recital,  specify  the   subjects  in  difference,  and  in  the  dis- 
posing part   refer  to   them,  because    in  an  action  subse- 
quently brought  on  any  of  the  matters  referred,  the  award 
would  then  give  a  complete  and  indisputable  defence  (k). 

Nor  would  this  course  leave  the  award  open  to  any  cavil 
for  having  omitted  to  specify  some  Utde  matter,  which, 
though  in  difference  was  of  no  real  importance,  if  the  arbitrator 
has  followed  the  course  previously  advised,  of  requesting 
the  parties  respectively  to  furnish  him  with  a  written 
statement  of  the  matters  on  which  they  require  his  de- 
cision (/). 
"PjBilae  re-  An  arbitrator  cannot  by  a  Mse  recital  give  himself  an 

gire  autho-  ftuthority  bcyond  the  submission.     Thus  a  recital  that  the 
"^y-  arbitrator  has  power  to  determine  what  should  be  done  by 

the  parties,  will  not  cure  an  excess  of  authority  in  awarding 

(t)  King  V.  Bowen,  1  Dowl.  N.  S.     Bowen,  1  Dowl.  N.  S.  21. 

(I)  See  ante,  AnguB  v.  Bedford, 
(/()  Brown  y.  Croydon  Canal  Cy.     11  M.  &  W.  69;  S.  C.  2  Dowl. 
In  re,   9  A.  &  E.  522 ;  King  v.     N.  S.  735. 
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something  to  be  done,  when  it  appears  that  he  has  in  fact  P^'  ^' 
no  such  authority  (m).  '   '  '  . 

As  a  false  recital  cannot  bind  the  parties  beyond  the  sub-  F^^  ^^ 
mission,  neither  will  it  invalidate  the  award  (n).    An  award  ^tiate^ 
by  an  umpire  is  not  vitiated  by  a  mistake  in  the  recital  of '^^^'^-^ 
the  award,  in  the  christian  name  of  one  of  the  original  arbi- 
trators who  had  appointed  the  umpire  (o),  or  by  a  statement 
that  the  umpire  was  appointed  by  the  parties,  when  he  was- 
in  fGLCt  chosen  by  the  arbitrators  (p),  or  where  the  award 
purports  to  be   made  by  three,  and  is  executed  only  by 
two  (7),  or  by  a  misrecital  respecting  the  date  of  the  sub- 
mission (r),  or  the  extent  of  the  subject-matter  («),  or  where 
the  arbitrators  having  appointed  an  umpire,  who  was  to 
decide  in  case  they  should  disagree,  recited  that  they  had 
^*  considered  the  decision  of  the  umpire,*'  and  there  had  in 
fact  been  no  disagreement,  and  consequently  no  consultation 
of  the  umpire  (t). 

In  one  instance  of  a  reference  by  a  judge's  order,  where  the 
award  misrecited  the  submission  as  a  reference  by  order  of 
Nisi  Prius,  the  Court  of  Conunon  Pleas  used  the  expression 
that  the  award  was  a  ^'  nullity.''  It  was  not,  however,  ne- 
cessary to  determine  the  validity  of  the  award  to  dispose  of 
the  motion,  and  it  may  be  gathered  from  the  reports  that 
they  only  meant  to  say  they  would  not  enforce  it  by  attach- 
ment, for  in  one  report  they  are  said  to  add,  that  the  plain- 
tiff, if  he  thought  fit,  had  his  remedy  by  actiop  (u).  This 
case,  as  Parke,  B.,  recently  remarked,  was  decided  ^^  rather 


(m)  Price  v.  Popkin^  10  A.  &  £. 
139. 

(a)  Watkins  v.  Philpotts,  M'Ld 
&  Y.  393 ;  Baker  V.  Hunter,  16  M. 
&  W.  672. 

(0)  Trew  V.  Burton,  I  C.  &  M. 
533. 

ip)  Adams  v.  Adams,  2  Mod. 
I69 ;  S.  C.  Vin.  Ab.  Arb.  (N.  2)  3. 

{q)  WWte  V.  Sharp,  12  M.  &  W. 
712 ;  S.  C.  1  D.  &  L.  1030,  over- 
ruling Thomas  V.  Harrop,  1  S  &  S. 


624. 

(r)  Dole  V.  Dawson,  2  Keb.  878 ; 
S.  C.  Vent.  184 ;  Ingram  v.  Webb, 
1  RoUe.  Rep.  362. 

(*)  PauU  V.  Paull,  2  C.  &  M. 
235  ;  S.  C.  2  Dowl.  340 ;  Kynaston 
V.  Jones,  Styles  97 ;  S.  C.  Vin.  Ab. 
Arb.  (N.  2)  2  ;  S.  C.  Al.  85. 

(0  Harlow  v.  Read,  3  D.  &  L. 
203. 

(tf)  Christie  v.  Hamlet,  2  M.  & 
P.  316 ;  S.  C.  5  Bing.  195. 


248  HOW   TO   AWARD. 

Pari  II.  rapidly/'     It  is  no  authority  against  the  previous  proposi- 

■       ■■  tions  (or). 

instead^f        Instead  of  making  a  formal  award,  the  arbitrator,  on  a  re- 
award,       ference  at  Nisi  Prius,  is  ofben  directed  or  empowered  to  ex- 
press his  decision  in  a  certificate  addressed  to  the  officer  of 
the  court.     The  expense  of  the  award  stamp  is  thereby 
saved  (y). 

(x)  Baker  v.  Hunter,  16  L.  J.,         (y)    Salter  v.  Yeates,  5  DowL 
Bx.  20a ;  S.  a  16  M.  &  W.  672.         291. 
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SECTION   III. 


THE   AWARD   MUST   BE   ENTIRE. 


Unless  specially  authorized  by  the  submission^  an  arbi-  Part  II. 
trator  is  not  permitted  to  make  his  award  by  parcels.     An 


award  must  be  one  entire  and  complete  instrument  in  itself;  ^^  ^^l 
therefore,  if  it  be  made  part  one  day  and  part  at  another,  ^  P«^*- 
though  each  and  every  part  be  made  within  the  time  limited 
for  the  award,  it  will  be  void  (a). 

If  there  be  several  arbitrators,  they  may  indeed  assemble  Ooninlting 
and  consult,  and  form  their  final  determination  on  specific  good. 
matters  at  several  days,  but  their  award,  which  expresses 
their  final  determination  on  all  the  matters  together,  must  be 
one  and  entire  (b). 

Thus,  where  by  an  order  of  reference  a  cause  and  all 
matters  in  difierence  between  A.  &  B.  were  referred,  and 
by  a  subsequent  order  made  after  the  first  reference  had 
commenced,  it  was  directed  that  G.  should  be  made  a  party 
thereto,  as  if  he  had  been  an  original  party,  and  that  a  cause 
between  A.  &  C,  and  all  matters  in  difference  between  A. 
B.  &  C,  each  and  every  of  them  jointly  and  severally  should 
be  referred  to  the  same  arbitrator,  and  the  arbitrator  made 
two  awards,  in  one  of  which  he  awarded  that  A.  was  indebted 
to  B.  without  mentioning  G. ;  in  the  other,  that  A.  was  in- 
debted to  G.  without  mentioning  B. ;  it  was  held  both  awards 
were  bad,  and  that  the  arbitrator  had  not  properly  performed 
his  duty,  as  there  was  no  one  award  determining  all  the 
matters  in  difference  between  all  the  parties  (c). 

It  is,  however,  perfectly  legal,  and  sometimes  very  ad-  When  arbi- 
visable,  for  the  parties  to  give  the  arbitrator  power  to  make  powerod  to 

make  seve- 
(a)    Com.    Diff.    Arb.    E.  16;     RoUe,  Ab.  Arb.  H.  3,  p.  250.  »1  awards. 

RoUe,  Ab.  Arb.  H.  1,  2,  p.  250.  (c)  Winter  v.  Munton,  2  Moore, 

(6)    Ck)m.    Dig.  Arb.    E.    16;     723. 
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Part  II. 
OB.  y.  B.  4. 


seyeral  awards,  if  he  shall  think  fit  When  so  empowered, 
he  may  include  the  several  matters  referred  to  him  distri- 
butively  in  separate  awards,  which  may  be  final  and  binding 
firom  the  time  of  their  several  executions  {d). 


SECTION  IV. 


THE   AWABD   MUST  BE   FINAL. 


Award 

miutbe 

finaL 


Ita  quod. 


Old  role 
when  BO 
ita  quod, 
award  in 
part  good. 


I.  Effect  of  clause,  Ita  quod  fiat  de  prtemissis.']  —The 
arbitrator  must  be  careful  to  see  that  his  award  is  a  final  de- 
cision on  all  the  matters  requiring  his  determination. 

The  submission,  after  referring  the  matters  to  the  arbi- 
trator; usually  contains  a  condition,  '^  so  that  the  award  be 
made  of  and  concerning  the  premises.^'  The  old  Latin 
expression  containing  the  like  condition  ran  thus,  ^^  Ita  quod 
fiat  de  praemissis." 

The  old  rule,  both  in  equity  and  law,  was,  that  unless  the 
submission  were  expressly  made  conditional  with  an  ita  quod 
fiat  de  praemissis,  an  award  respecting  one  matter  submitted 
was  good,  provided  it  was  not  necessary  to  make  the  award 
just  that  the  other  matters  should  have  been  decided  also ; 
but  that  where  there  was  such  a  condition,  all  matters 
brought  before  the  arbitrator  must  have  been  determined,  or 
the  award  would  have  been  void  (a).  A  determination  of  all 
matters  was  held  imposed  where  the  submission  ran,  "  so  as 


{d)  Dowse  ▼.  Cox,  3  Bing.  20 ; 
Wright8on  V.  Bywater,  3  M.  &  W. 
199. 

(a)  Wrightson  v.  Bjrwater,  3  M. 
&  W,  199;  Dowse  v.  Coxe,  3 
Bing.  20;  Ormelade  v.  Coke, 
Cro.  Jac.  354 ;  Hide  v.  Cootb,  2 


Vern.  109 ;  Baspole's  Case,  8  Rep. 
97,  b ;  Payne  v.  Cook,  cited  in  Sim« 
monds  v.  Swaine,  1  Taunt.  548; 
Rolle,  Ab.  Arb.  L. ;  Simmonds  v. 
Swaine,  1  Taunt  548;  Bean  v. 
Newbury,  1  Lev.  139 ;  Randall  v. 
Randall,  7  East,  81. 
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the  said  award,'*  or  ^^  so  as  the  same  award,"  be  made  Fast  II. 
within  the  time,  even  though  it  did  not  say,  "  of  and  con-  — '  '  '  ' 
ceming  the  premises  "  (&). 

In  more  modem  instances,  it  is  said  an  express  condition  Modem 
is  not  required ;  but  the  question  in  all  cases  to  be  decided  ^]^^'  partiet 
is,  whether  the  terms  of  the  submission  show  that  the  par-  intend  ad©- 

,  .    ciiion  of  ftlL 

ties  mean  every  point  in  dispute  to  be  decided  by  the  arbi- 
trator (c).  The  courts,  relaxing  their  ancient  rigour,  will 
now  put  on  the  submission  a  reasonable  construction  ac- 
cording to  its  plain  meaning,  and  as  it  is  not  ordinarily  the 
intent  of  the  parties  that  some  matters  only  should  be  de- 
termined, and  that  they  should  be  at  liberty  to  go  to  law  for 
the  rest,  it  follows  that  the  arbitrator  is  generally  bound  to 
make  a  final  decision  upon  all  the  matters  referred  to  him, 
in  order  that  his  award  as  to  any  should  be  effectual  (d). 

In  ascertaining,  however,  the  supposed  intention  of  the  Aibitiator 
parties  every  part  of  the  submission  must  be  looked  to.    If  to^^eae- 
there  be  a  clause  empowering  the  arbitrator  to  make  one  or  ^®^J, 
more  awards  at  his  discretion,  the  courts,  unless  there  be 
something  repugnant  to  such  a  view,  will  hold  that  the  arbi- 
trator may  make  a  valid  and  final  award  on  one  matter 
only,  although  the  submission  be  in  terms  conditional,  ^*  so 
as  such  award  or  awards  be  made  before  a  certain  day,**  or 
so  as  the  arbitrator  shall  make  his  award  **  concerning  the 
premises  ;**  for  by  such  a  submission  the  courts  have  held 
that  though  the  parties  give  the  arbitrator  power  to  dispose 
of  all  matters  in  difference,  they  do  not  make  it  a  condition 
to  the  validity  of  his  decision  on  one  subject  that  all  matters 
should  be  disposed  of  by  him  (e). 

Notwithstanding  the  submission  be  expressly  conditional  Matter  not 
with  an  ^  ita  quod,"  no  objection  can  be  made  to  the  award  matter  in 
if  the  arbitrator  determine  all  questions  brought  before  his  ^»^f*«enoe, 

{b)  Cockson  v.  Ogle,  1  Lutw.  Bowes  v.  Femie,4  M.  &  C.  150. 

550;  Risden  v.  Inglet,  Cro.  Elis.  {d)   Simmonds    v.    Swaine,    1 

838.  Taunt.    554 ;    Hide  v.  Petit,  1  Cas. 

(c)  Wrightson  v.  Bywater,  3  M.  in  Chanc.  185. 

&  W.  199 ;   Bradford  v.   Bryan,  (e)  Wrightson  v.  Bywater,  3  M. 

Wniee,  aes;  Birks  v.  Trippet,  1  &W.  199;  Dowse  v.  Coxe,  3  Bing. 

Saond.  32.    See  notes,  p.  32,  a  ;  20. 
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PiRT  II.  notice^  though  there  are  other  matters  within  scope  of  the 

!—! 1  submission  to  which  his  attention  has  not  been  drawn  (y)v 

In  order  to  invalidate  the  award  for  not  deciding  a  particular 
question,  the  point  must  have  been  specifically  stated.  Thus, 
where  an  action  of  trespass  for  taking  the  plaintiff's  goods  aa 
a  distress  for  rent  was  referred  with  all  matters  in  difference, 
and  the  main  question  before  the  arbitrator  was,  whether  the 
plaintiff  became  a  tenant  of  the  defendant  at  a  certain  day, 
the  court  held  that  the  award  was  good,  although  it  did  not 
decide,  whether,  at  the  date  of  the  order  of  reference,  a 
tenancy  existed  between  the  plaintiff  and  defendant,  as  that 
question  was  not  specifically  brought  before  the  arbitrator 
for  decision  {g). 

On  a  reference  of  all  disputes  respecting  the  right  and 
interests  of  the  parties  under  a  deed  of  partnership,  each  of 
them  contended  before  the  arbitrator  for  a  different  con- 
struction of  the  clause  regulating  the  amount  of  the  profits 
which  they  were  respectively  to  receive :  though  it  was  ncr 
cessary  for  the  arbitrator  to  put  a  construction  on  the  clause: 
in  order  to  settle  the  balance  between  them,  the  court  held 
that  he  was  not  bound  to  determine  the  effect  of  the  clause 
in  the  award,  as  he  was  not  specifically  required  to  do  so  by 
the  submission,  or  called  upon  by  the  parties  to  decide  it  as 
a  separate  matter  in  difference,  but  only  to  deal  with  it  as  aA 
collateral  question  necessary  to  be  disposed  of  with  a  view 
to  the  deciding  the  main  question,  the  amoimt  of  the  past 
profits  (A). 


II.  Award  void  if  a  matter  left  undecided.'] — ^Assuming- 
the  arbitrator,  as  is  generally  the  case,  bound  by  the  sub- 
mission to  make  a  final  determination  on  all  the  matters  re- 
ferred to  him,  it  may  be  instructive  to  consider  the  conse- 
quences of  the  rule  in  particular  instances. 
Excepting         If  an  arbitrator  determine  all  matter  except  one,  which 

(/)  Middleton  v.  Weeks,  Cro.     263 ;  S.  C.  4  D.  &  L.  567. 
Jac.  200.  {h)   Keene  &  Atkinson,   In  re, 

(g)  Rees  v.  Waters,  16  M.  &  W.     Exch.,  Ap.  16,  1847. 
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in  his  award  he  particularly  excepts  out  of  his  decision,  and   P^*'  l^* 

states  he  has  not  decided,  and  give  liberty  to  one  of  the 

parties  to  prosecute  that  matter  if  he  please,  his  award  will  on  &ceof 
be  bad  in  toto,  for  it  will  thus  be  appearing  on  its  very  face  *^"^ani- 
that  he  has  not  performed  his  duty  of  deciding  every  ques- 
tion («). 

So,  on  a  reference  of  all  matters  in  difference  between 
the  parties  to  a  chancery  suit,  instituted  to  enforce  a  pecu- 
niary demand  against  the  real  and  personal  estate  of  a 
testator,  where  the  arbitrators  ordered  one  defendant,  who 
was  the  executor,  to  pay  a  certain  sum  to  the  complainants 
in  satis&ction  of  all  demands  on  him  or  his  testator,  and 
directed  that  certain  other  defendants,  who  under  the  testa- 
tor's will  took  interests  in  his  real  estate,  should  be  at  liberty 
to  prosecute  their  claims  against  the  testator's  estate  in  like 
manner  as  if  no  reference  had  been  made,  the  Court  of 
Chancery  held  the  award  void  for  not  deciding  the  various 
claims  existing  between  the  co-defendants,  on  the  ground 
that  the  intention  of  the  order  of  reference  was,  that  not 
merely  the  matters  in  difference  between  the  plaintiffs  on 
one  side  and  the  defendants  on  the  other,  should  be  deter- 
mined, but  that  the  individual  rights  of  all  the  parties  to  the 
suit  should  be  adjusted  (k). 

In  like  manner,  where  the  arbitrators  stated  in  their  award 
that  they  had  declined  to  arbitrate  respecting  a  certain  claim 
to  an  annuity,  as  they  thought  they  were  precluded  from  so 
doing  by  reason  of  a  suit  pending  in  Chancery  concern- 
ing it,  the  court  held,  that  as  the  reason  for  not  deciding  it 
was  wholly  untenable,  the  award  was  clearly  defective  in  this 
respect,  and  therefore  void  altogether  (Z). 

An  award  for  the  like  reason  wa.s  held  void,  where  one 
of  the  matters  in  difference  was,  whether  the  defendant  was 
entitled  to  an  indemnity  from  the  plaintiff  against  his,  the 
defendant's,  liability  to  pay  a  promissory  note,  of  which  he, 

(f)  Bradford  v.  Bryan,  Willes,  {I)  Bowes  v.  Femic,  4  M.  &  C. 

268.  150.  See  Browne  v.Meverell,  Dyer, 

{k)  Turner  v.  Tomer,  3  Russ.  216,  a. 
494. 
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Past  IL   the  defendant,  was  the  maker  and  the  plainti£F  an  mdorser, 
'  '  '    and  the  award  as  to  this  merely  declared  that  the  liabilities 
of  the  defendant  on  the  note  as  between  the  plaintiff  and  de- 
fendant should  remain  unaffected  by  the  award  (m). 

But  an  award  that  one  should  release  to  the  other  all 
actions  and  debts  except  bonds  made  for  the  performance  of 
former  awards,  was  held  a  good  award  as  amounting  to  an 
award  that  the  bonds  should  stand  in  full  force,  and  not  an 
excepting  them  from  decision  (n).  So  an  award  that  all 
suits  and  actions  should  cease,  and  that  all  matters  should 
be  determined  except  concerning  a  certain  bond,  which  was 
to  stand  in  full  force,  was  held  a  sufficient  determination 
concerning  aJl  the  controversies,  and  no  disclaimer  to  meddle 
with  any  (o). 

Awarding       ^  cause  having  been  referred  with  all  matters  in  differ* 

nothing  due  ^     ^    ^ 

at  present,  ence,  the  award  decidipg  that  the  plaintiff  had  no  cause  of 
action,  declared,  that  it  was  not  intended  to  exclude  him 
from  the  receipt  of  a  certain  commission,  to  which  he  would 
subsequently  be  entitled  under  an  agreement;  though  it 
was  objected  that  the  award  was  not  final,  because  the  arbi- 
trator had  not  settled  the  point  about  the  commission,  the 
court  held  it  sufficient,  on  the  ground  that  the  award  in  frujt 
said,  that  there  was  nothing  due  on  that  agreement  at  pre- 
sent, and  that  the  arbitrator  was  only  empowered  to  decide 
on  matters  in  difference  up  to  the  date  of  the  submis- 
sion (p). 
No  loss  at  In  a  similar  case,  where  the  arbitrator  recited  in  his  award 
feienoe.  that  the  plaintiff  had  made  a  claim  for  a  loss  alleged  to  have 
been  sustained  on  some  hats,  but  had  fEuled  to  prove  that  at 
the  date  of  the  order  of  reference  he  had  sustained  any  such 
loss,  adjudged  that  therefore  the  plaintiff  under  the  reference 
was  not  entitled  to  recover  anything  in  respect  thereof; 
the  court  held  this  a  sufficiently  final  determination  of  the 
claim,  since  it  was  an  adjudication  that  up  to  the  time  of  the 

(m)  WilkioBon  v.  Page,  1  Hare,  (o)  Berry  v.  Penring.  Cro.  Jac. 

Cas.  in  Oh.  276.  399. 

(ft)  Sallows  V.  Girling,  Cro.  Jac.  (p)  Harding  v.  Forshaw,  1  M.  & 

277.  W.  415. 
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order  of   reference  nothing  was  due  in  respect    of  the  ^a»*'^« 
hats(jr).  — ! 1 

If  an  arbitrator  to  whom  a  cause  is  referred  recite  on  the  Awarding 
hce  of  his  award  that  claims  have  been  made  by  the  plaintiff  to  be  mat- 
in respect  of  specified  matters,  and  award  in  terms  *!***•*  ^l!^*^' 
these  are  not  matters  in  difference  in  the  cause,  and  there- 
fore do  not  take  them  into  the  account,  the   court   will, 
nevertheless,  examine  whether  they  are  matters  in  the  cause 
or  not,  and  if  they  find  them  to  be  within  the  scope  of  the 
submission,  will  set  aside  the  award  as  not  being  final  (r). 

If  the  award  recite  several  specific  matters  in  difference,  4^*^ 

•  •      •       •  •howinff 

and  as  to  one  matter  there  be  no  specific  adjudication,  and  matter  nn- 
the  general  words  of  the  deciding  part  of  the  award  cannot  ^•*^^**- 
be  construed  so  as  to  comprehend  a  decision  on  that  parti- 
cular subject,  the  award  will  be  as  invalid  as  if  it  expressly 
professed  not  to  decide  it. 

As,  for  instance,  where  the  recitals  showed  that  the  arbi- 
trators had  to  determine  all  actions  and  controversies,  and 
also  to  ascertain  the  rent  to  be  paid  by  the  plaintiff,  and  the 
arbitrators  found  the  balance  due  from  the  defendant,  but 
gave  no  direction  respecting  the  rent,  the  court  held  the 
award  void  altogether  for  the  omission  as  to  the  rent  (s). 

So,  also,  in  a  dispute  upon  a  building  contract  where 
arbitrators  were  to  award  on  alleged  defects  in  the  building 
on  claims  for  extra  work  and  deductions  for  omissions,  and 
to  ascertain  what  balance,  if  any,  might  be  due  to  the 
builder  in  respect  of  the  extras  and  omissions ;  the  award, 
which  ordered  that  the  builder  should  be  paid  a  gross  sum, 
to  be  received  by  him  as  a  compensation  and  satisfeustion 
for  all  the  matters  in  difference,  was  held  bad,  as  it  left  un- 
decided the  question  respecting  the  alleged  defects,  and  it 
was  doubtful  whether  the  sum  awarded  was  to  be  applied  in 
discharge  of  the  extra  work  or  to  a  general  balance  of  ac- 
counts (t). 

(o)  Cockbum  V.  Newton,  2  M.  («)  Randall  v.  Randall,  7  East, 

&  G.  899.  81. 

(r)  Samuel  v.  Cooper,  2  A.  &  E.  (/)    Rider  &   Fisher,  In  re,   3 

752.    See  Brophy  v.   Holmes,    2  Biog.  N.  C.  874. 
Mollojr,  1. 
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Past  II.       j^  ^^  sufficient  for  an  arbitrator  to  whom  a  cause  and  all 

OH.  y.  8.  4« 

; —  matters  in  difference  are  referred,  after  duly  determining  the 

in^^^enmi  case,  to  award  a  gross  sum  in  respect  of  the  matters  in  differ- 
respecting    qj^qq  j^qi  included  in  the  cause,  without  in  his  award  specifyinfi: 

all  matters.  .  '  r        ^      o 

what  they  are,  for  id  certum  est  quod  certum  reddi  potest, 
and  on  showing  by  parol  evidence  what  the  claims  brought 
before  the  arbitrator  were,  the  award  will  be  final  as  to 
them  (u). 

Doubts  were  expressed  by  the  court  in  the  following  case, 
whether  the  arbitrator  ought  not  to  have  decided  the  cause 
separately  from  the  other  matters  in  difference.  The  submis- 
sion, after  reciting  that  ^'  divers  differences  and  disputes  had 
arisen  between  the  parties  to  the  submission,  and  that  an 
action  of  law  had  been  commenced  by  the  plaintiff  against 
the  defendants  to  recover  a  certain  claim,''  referred  ^^  the 
said  action  at  law  and  all  other  matters  in  difference  be- 
tween the  parties''  to  the  award  of  arbitrators,  and  it  was 
thereby  agreed  that  the  parties  .  should  abide  by  the  award 
of  the  arbitrators  "  of  and  concerning  the  said  action,  and 
also  of  and  concerning  all  matters  in  difference  between  the 
said  parties  thereto."  The  costs  of  the  action  and  all  other 
expenses  were  to  abide  the  event  of  the  award,  but  the  ordi- 
nary necessity  of  deciding  the  action  for  the  purpose  of 
showing  who  is  entitled  to  the  costs  of  it  does  not  seem  to 
have  been  of  weight  here  in  determining  the  court  to  reftise  a 
rule  to  order  the  defendant  to  pay  the  plaintiff  the  sum 
awarded  him  generally  (x). 
Clerical  The  arbitrator  should  be  careful  to  make  no  mistake  in 

sT^tiwi  ©r  ^^s^^l^i^g  ^  thing  respecting  which  he  is  called  upon  to  ad- 
subject-  judicate,  or  inconvenience  at  least  may  arise.  On  a  refer- 
ence by  indenture  to  ascertain  (among  other  questions) 
'^  whether  (the  plaintiff)  is  now  liable  to  discharge  a  sum 
of  money  secured  by  a  mortgage  executed  by  him  to  the 
testatrix  on  or  about  the  29th  Sept,  1818,"  the  arbitrator 
found  that  the  plaintiff  was  not  nor  is  ^^  liable  to  discharge  a 
sum  of  money  secured  by  a  mortgage  executed  by  him  to  the 

(»)  Wrightson  V.  Bywater,  3  M.  (x)  Rale  v.  Bryde,  1   Ex.   R. 

&  W.  199.  151. 
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testatrix  on  the  26th  Sept.  1817,  which  was  by  the  (de-  P^m  n. 
fendant)  produced  to  me  as  the  mortgage  m  the  said  inden-  ^1-1-1-1 
ture  mentioned  as  and  by  the  (plaintiff)  admitted  to  be  the 
mortgage  executed  by  the  (plaintiff)  to  the  said  testatrix  on 
or  about  the  26th  oi  December y  1818."  It  was  contended 
that  the  award  was  bad  for  not  determining  the  liability  of 
the  plaintiff  on  the  mortgage  of  the  29th  Sept.  1818,  but  the 
court  held  that  the  award  substantially  decided  the  question, 
as  only  one  mortgage  was  mentioned;  and  although  the 
award  described  it  improperly  as  of  the  26th  Dec.  1818,  the 
difference  in  the  date  was  to  be  looked  upon  as  a  mere  cleri- 
cal error  (y). 

When  an  action  of  debt,  to  which  the  pleas  are,  never  in-  An  award 
debted,  and  set-off,  is  referred  with  all  matters  in  difference,  of  set  offto 
and  the  arbitrator  finds  both  pleas  in  defendant's  favor,  the  defendant, 
award  on  the  face  of  it  will  not  be  final,  unless  it  goes  fur- 
ther, since  by  the  finding  the  arbitrator  shows  that  the  plain- 
tiff is  indebted  to  the  defendant.     The  award  ought,  there- 
fore, to  ascertain  the  amount  of  the  defendant's  claim,  and 
direct  the  plaintiff  to  pay  it  {z). 

If  the  arbitrator  omit  to  give  the  necessary  directions  to  Arbitrator 
effectuate  the  objects  for  which  he  is  appointed,  the  award  is  ]^n°J/*^ 
not  final.     For  instance,  if  several  tenants  in  common,  wish-  land  must 
ing  to  make  partition  of  their  land,  covenant  to  abide  by  the  yeyanoe. 
award  of  an  arbitrator  as  to  their  allotments,  though  the 
arbitrator  allots  the  whole  in  separate  portions  to  the  several 
parties,  the  award  will  be  bad,  if  he  do  not  direct  deeds  of 
conveyance  to  be  executed,  to  vest  the  allotments  in  the  re- 
spective owners,  for  the  property  in  the  land  cannot  pass  by 
virtue  of  the  award  alone  (a). 

The  directions,  generally,  which  an  arbitrator  should  give 
in  his  award,  are  fully  considered  hereafter  (ft). 


(v)  Spooner  V.  Pajme^  16  L.  J.^     in  Williams  v.  Moulsdale,  7  M,  & 
C.  P.  225.  W.  134. 

z)  Maloneyv.  Stocklev,  2Dowl.         (a)  Johnson  v.  Wilson,  WOles, 


^ 


.  S.  122  ;    8.  C.  4  M.  &  G.  647 ;      248. 
WiUiams  v.  MouUdale,  7  M.  &  W.         {b)  See  P.  2,  ch.  8. 
134.    See  Fenton  v.  Dimes,  quoted 


s 
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Fart  II.       If  the  fiEtct  that  a  matter  submitted  has  not  been  decided, 
oH.v.8.4. 1^^  brought  before  the  court  in  any  regular  manner,  as  by 


OmiBsion     plea  or  affidavit,  according  to  the  nature  of  the  proceedings, 
of  award,    the  award  will  be  deemed  invalid,  however  good  it  may  be 

on  its  face  (c). 
Not  de-  Where,  among  the  matters  in  difference  brought  before 

^ectocnt.   ^®  arbitrator,  there  was  an  action  of  ejectment,  on  which  the 
award  did  not  decide ;  this  fact  appearing  by  affidavit,  the 
court  set  the  award  aside  (d). 
Admitted        A  demand  made  by  one  party  before  the  arbitrator,  ad- 
j^^i^^  mitted  to  be  correct  and  due  by  the  other,  is  a  matter  in 
difference,    difference,  which  the  arbitrator  ought  to  consider  in  esti- 
mating the  ultimate  amount  awarded,  though  he  be  not  in 
terms  called  upon  to  adjudicate  respecting  it,  and  the  award 
Notdaim    vrill  be  set  aside  if  he  fail  to  do  so  (e).      But  if  a  claim 
'  brought  forward  on  the  reference  be  afterwards  abandoned, 
the  arbitrator  need  not  notice  it  in  his  award  (/). 
Olaim  toin-     In  another  case  the  award  was  adjudged  void,  it  appearing 
demmtj.     -^      j^^  ^^^  ^^  defendants  had  made  a  claim  before  the 

'  JbLtor  to  be  indenmified  by  the  plaintiff  against  certain 
liabilities  on  some  bills  of  exchange,  and  that  the  award  did 
not  decide  respecting  the  claim  (^). 

In  this  case,  it  is  to  be  observed,  that  there  was  an  award 
of  mutual  releases  to  be  executed,  but  as  it  was  stated  by 
Parke,  B.,  on  a  subsequent  occasion,  that  fact  did  not  ap- 
pear clearly  by  the  plea  on  which  the  judgment  proceeded, 
and  at  all  events  the  attention  of  the  court  was  not  dravni  to 
it  (A) ;  and  the  decision  of  Birks  v.  Trippet  («),  as  to  the 
effect  of  an  award  of  mutual  releases,  was  not  adverted  to. 
Itmnstbe       i^g  award  vrill  not  be  avoided  unless  it  be  very  clearly 

shown  mat-  .  . 

ter  not  con-  made  out  that  the  matter  has  not  been  considered  in  the 

sidered  in     „„«^j 
award.         a-^fi^^- 

(c)  Sallows  V.  Girling^  Cro.  Jac.  (/)    Bird  v.    Cooper,  4  Dowl. 

277.  148.     SeeP.  2,  ch.  2,  8.  l,p.  118. 

{d)  Stone  v.  Phillipps,  4  Bing.  (g)     Mitchell  v.    Steveley,     16 

N.  C.  37.  East,  58. 

(e)  Robson  &  Railston,  In  re,  1  (A)  Wharton  v.  King,  2  B.  & 

B.  &  Ad.  723.    See  P.  2,  ch.  2,  «.  Ad.  528. 

1,  p.  118.  as  to  what  are  matters  (t)   1  Saund.  32.    See  next  di- 

in  difference.  vision  as  to  mutual  releases. 
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Thus,  where  cross-actions  and  all  matters  in  difference  ^^**  ^^• 
were  referred,  and  the  award  decided  on  the  actions,  but  ' 
was  silent  as  to  other  matters  in  difference  ;  and  with  a  view 
to  impeach  the  award,  it  was  stated  on  the  fiance  of  the  return 
to  a  mandamus  to  enforce  performance  of  the  award,  that 
there  was  a  claim  by  the  party  making  the  return  not  in- 
cluded in  the  declaration  of  the  action  brought  by  him, 
which  was  brought  before  the  notice  of  the  arbitrator,  it 
was  held,  the  return  did  not  show  the  award  to  be  bad, 
although  the  award  was  silent  as  to  matters  out  of  the  causes, 
as  the  return  did  not  state  that  the  claim  was  not  used  as  a 
matter  of  defence  to  the  action  brought  against  the  claimant, 
and  therefore  it  might  in  that  manner  have  been  taken  into 
consideration  by  the  arbitrator  {k). 

On  a  reference  on  the  ordinary  terms,  the  arbitrator  must  Arbitmtiir 
decide  the  very  question  submitted  to  him,  and  is  not  justi-  the  qaet- 
fied  in  lieu  thereof  in  directing  what  seems  to  him  an  equit-  ^^^  ^^ 
able  arrangement  on  the  whole.     Therefore,  on  a  reference  case. 
respecting  the  right,  tide,  interest,  and  possession  of  a  cer- 
tain parcel  of  land,  an  award  that  defendant  should  have  the 
brakes  growing  in  it  for  his  life  is  bad,  because  the  property 
in  the  land  is  not  awarded,  but  only  a  profit  out  of  it(/). 
So,  on  a  reference  of  all  questions  relating  to  an  agreement 
for  the  sale  of  land,  and  a  question  being  raised  on  the  suf- 
ficiency of  the  vendor's  title,  the  duty  of  the  arbitrator  is  to 
decide  whether  the  title  be  good  or  bad,  and  an  award  that 
the  purchaser  shall  take  a  conveyance  of  the  title  with  all  its 
faults,  receiving  an  indemnity,  is  invalid,  as  not  being  a  final 
settlement  of  the  questions  referred  (m). 

As  the  award  must  decide  on  all  the  matters,  so  it  must  Omittiiig  to 
decide  respecting  all  the  parties.     Thus,  if  there  be  a  sub-  t^L^H^ 
mission  of  all  controversies  between  A.  &  B.  of  the  one  part 
and  C.  of  the  other,  an  award  of  all  between  A.  &  C,  omit- 
ting B.,  is  void  (n). 

(k)  R.  v.  St  Katharine   Dock  (Q  Anon.  Dyer,  242,  a. 

Company,  1  N.  &  M.  121.   See  the  (m)  Rosa  v. Boards,  8  A.  &  E.  290. 

7th  division  of  this  section  as  to  (n)  Com.  Diff.  Arh.  E.  5 ;  Harris 

the  effect  of  the  award  heing  silent  v.  Pasmter,  RolTe,  Ah.  Arb.  0. 8,  p. 

on  a  matter,  p.  265.  261. 

s  2 
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Part  II.       j^q  proper  mode  of  awarding  on  the  cause  referred  (o), 

- — -- —  and  as  to  costs  (p),  being  fiiUy  discussed  in  the  two  foUow- 

on  the        ing  chapters,  it  is  not  requisite  here  to  do  more  than  to  refer 

^^  ^^    to  those  chapters  as  further  illustrating  the  duty  of  making  a 

final  and  certain  award. 


Award  III.  Effect  of  awarding  mutual  releases,] — If  on  a  sub- 

releases  a  mission  of  a  cause  and  all  matters  in  difference,  the  award 
iT^terl  ^^^®'  ^^  defendant  to  pay  the  plaintiff  a  sum  of  money, 
and  direct  mutual  and  general  releases  to  be  executed,  the 
award  is  final,  although  the  arbitrator  does  not  expressly 
adjudicate  on  some  specific  questions  raised  before  him,  as, 
for  instance,  on  particular  liabilities  of  the  parties  mth  re- 
spect to  some  bills  of  exchange,  or  on  the  liabilities  in  an 
action  between  them;  for  by  the  award  of  general  releases  he 
must  be  deemed  to  have  taken  into  consideration  the  parti- 
cular matters  in  difference,  since  the  releases  would  operate 
as  a  final  determination  respecting  them  (q). 

But  where  the  arbitrator  stated  on  the  face  of  his  award 
that  he  had,  for  certain  reasons  which  the  court  held  un- 
tenable, refused  to  arbitrate  on  certain  claims  within  scope 
of  the  submission,  his  proceeding  to  direct  the  parties  to 
execute  mutual  general  releases  respecting  the  matters  sub- 
mitted was  not  held  to  cure  the  defect,  since  if  the  award 
were  not  set  aside  the  result  would  be  most  unjust,  in 
directing  the  general  releases,  as  they  would  prevent  the 
party  for  ever  from  enforcing  those  claims  which  the  arbi- 
trator had  declined  to  investigate  (r). 


Intendment      iv.  Rule  awarding  de  prtemissis.'] — The  courts  are  always 

award.        inclined  to  support  the  validity  of  an  award,  and  will  make 

every  reasonable  intendment  and  presumption  in  favor  of  its 

(o)  See  P.  2.  ch.  6.  293. 

(p)  See  P.  2,  ch.  7.  (r)  Bowes  v,  Femie,  4  M.  &  C. 

(q)  Birks  v.  Trippet,  1  Saund.  150.      See    Wilkinson    v.     Page, 

32 ;  WhartOD  v.  King,  2  B.  &  Ad.  1  Hare,  276. 
528;    Addison  v.  Gray,  2   Wils. 
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being  a  final,  certain,  and  sufficient  termination  of  the  mat-  ^^^*  ^\ 

?       ,.  V  OH.  V.  8.4. 

ters  in  dispute  (»). 

To  this  end  the  following  rule  of  construction  has  for  a  Award  **  de 
yeiy  long  period  been  universaUy  adopted-that  when  <m  ^;;::^" 
award  purports  to  be  made  "  de  prsemissis,^  or  ^  of  and  con-  fi°«I- 
ceming  the  premises,''  that  is,  concerning  the  matters  re- 
ferred by  the  submission,  if  the  terms  of  the  awarding  part 
be  general  and  large  enough  to  apply  as  a  comprehensive 
decision  of  all  the  different  specific  matters  submitted,  the 
award  is  taken  prima  facie  to  be  a  decision  of  all  and  of  no- 
thing more  ;  while  if  the  adjudication  apply  in  terms  to  a 
particular  matter  only,  though  the  submission  be  of  all  mat- 
ters in  difference,  the  award  will  be  presumed  good,  until  it 
be  proved  that  there  were  other  matters  before  the  arbitrator 
to  which  the  limited  adjudication  cannot  be  construed  to 

apply  (0. 

According  to  the  more  liberal  construction  of  later  deci-  Award  pur- 
sions,  the    award   need   not  now  in  terms   profess  to  beP^'^^^jJ" 
made  ^'  of  and  concerning  the  premises,''  or  formally  express  matters  an 
that  the  arbitrator  adjudicates  on  every  matter  in  difference,  pnemuaL 
if  it  appear  on  the  feice  of  the  instrument  that  it  is  an  award 
on  all  the  matters  submitted  (u).      If  the  arbitrator  state  in 
his  award,  ^^  Having  considered  the  allegations  of  the  par- 
ties and  the  evidence  touching  the  matters  in  difference,  I 
award,"  &c.,  this  purporting  to  be  an  award  touching  the 
matters  in  difference,  is  equivalent  to  an  award  of  and  con- 
cerning the  premises,  which  will  be  presumed  to  be  final  as 
to  all  the  matters  submitted  to  the  arbitrator  until  the  con- 
trary be  shown  (or). 


(s)  Wood  V.  Griffith,  1  Swanst. 
43 ;  HawkinB  v.  Coldoogh,  1  Burr. 
275 ;  Bowes  v.  Femie^  4  M.  &  C. 
1 50 ;  Doe  d.  Madkins  v.  Homer,  8 
A.  &  E.  235 ;  Stonehewer  V.  Farrar, 
9  Jur.  203. 

(0  Knight  V.  BurtoD,  6  Mod. 
231 ;  BaspoIe'B  Case,  6  Coke,  97,  b; 
Veale  v.  Warner,  1  Saund.  323,  e* 
note,  p.  324  ;  Bradford  v.  Bryan, 
Willea,  268.   RoUe,  Ab.  Arb.  L.  p. 


256 ;  Risden  v.  Inglet,  Cro.  Eliz. 
838;  Middleton  v.  Weeks,  Cro. 
Jac.  200. 

(«)  Brown  v.  Croydon  Canal 
Company,  9  A.  &  E.  522. 

(x)  Craven  v.  Craven,  7  Taunt. 
642 ;  Baspole's  Case,  8  Coke,  97,  b ; 
Bradford  v.  Bryan,  Willes,  268; 
RoUe,  Ab.  Arb.  L.  p.  256 ;  Risden 
V.  Inglet,  Cro.  ^iz.  838 ;  Middle- 
ton  V.  Weeks,  Cro.  Jac.  200. 


262  HOW   TO  AWARD. 

Pabt  II.       y   jifffard  de  pr^emwdi  general  finding  presumed  JinaL] 

A  few  illustrations  of  the  effect  of  the  general  terms  of  an 

award  being  held  a  decision  of  the  specific  matters  will 
here  be  given. 
Awarding  a     ^  canal  Company  agreed  to  pay  an  engineer  an  annual 
on  all  mat-  sum  for  a  term  of  years  for  the  use  of  an  engine  constructed 
^"*  by  him,  and  for  his  services  in  managing  it.     In  the  course 

of  the  term  disputes  arising,  the  parties  put  an  end  to  the 
agreement,  and  referred  all  matters  in  difference  between 
them  to  arbitration.  On  the  reference,  the  engineer  sought 
to  recover  (among  other  things)  for  unpaid  instalments  of 
the  sum  agreed  on,  and  also  claimed  a  compensation  for 
future  loss  in  respect  of  the  part  of  the  term  unexpired. 
The  company  stated  a  set-off.  The  arbitrators,  by  their 
award,  reciting  the  submission  bonds,  and  that  they  had 
fully  heard  and  maturely  considered  all  the  evidence  pro- 
duced by  each,  and  investigated  all  the  accounts  and 
vouchers  produced  touching  the  matters  in  difference  re- 
ferred to  them,  awarded  (but  not  saying  that  they  did  so 
^*  of  and  concerning  the  premises'^)  that  there  was  due  to  the 
engineer  from  the  company  a  certain  sum,  which  they  di- 
rected  the  company  to  pay  him.  The  court  held  this  award 
to  be  a  sufficiently  certain  and  final  decision  of  all  the  mat- 
ters in  difference,  and  that  it  was  not  necessary  to  specify 
each  item  of  compensation,  or  to  say  how  much  was  awarded 
in  respect  of  the  existing  debt,  and  how  much  for  contingent 
damages,  or  to  make  any  allusion  to  the  set-off;  but  that 
the  arbitrators  Were  entitled  to  fuse  the  whole  claim  into  one 
set  of  damages,  and,  deducting  what  they  thought  due  on 
the  set-off,  to  state  the  balance  alone  in  their  award  (y). 

An  agreement  of  reference  reciting,  that  an  action  had 
been  commenced  in  Scotland  against  a  navigation  company 
respecting  certain  goods  shipped  by  the  complainant  on 
board  of  the  company's  vessels,  which  goods,  it  was  alleged, 
had  not  been  delivered,  that  the  action  was  brought  to  re- 
cover the  goods  or  their  value,  the  damages  occasioned  by 

{y)   Brown  &  Croydon  Canal  Company,  In  re,  9  A.  &  E.  522. 
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the  non-delivery,  and  the  costs  of  the  action,  referred  the  ^^*  ^ J 
above  matters  to  arbitration.  The  costs  of  the  reference — '  '  * 
and  award,  and  also  of  the  Scotch  action,  were  left  in  the 
discretion  of  the  arbitrators.  The  arbitrators  awarded  '^  of 
and  concerning  the  matters  referred,**  that  a  certain  amount 
was  due  from  the  company  to  the  complainant,  which,  tgge- 
ther  with  another  sum  which  the  arbitrators  stated  to  be  for 
the  costs  of  the  reference  and  award,  they  directed  the  com- 
pany to  pay  him.  The  court  (Parke  doubting)  held  the 
award  sufficiently  decided  aU  the  matters  in  difference,  as 
the  sum  awarded  generally  must  be  understood  to  have  in- 
cluded the  costs  of  the  Scotch  causes  as  well  as  the  other 
matters  in  difference,  though  it  would  have  been  better  if 
the  award  had  distinctly  specified  the  matters  in  respect  of 
which  payment  was  adjudged  (z). 

In  another  case,  differences  existed  between  the  parties 
respecting  the  portion  each  was  by  agreement  between  them 
to  pay  of  the  sum  of  £2,500,  for  which  judgment  had  been 
previously  recovered  against  the  plaintiff  by  a  stranger,  and 
also  respecting  the  value  of  the  goods  and  stock  which  each 
had  received  from  a  feirm,  and  concerning  the  costs  of  cer- 
tain actions.  These  they  referred  to  arbitration.  The  arbi- 
trators reciting  that  they  had  taken  the  matters  in  difference 
into  their  consideration,  awarded  that  all  disputes  between  the 
parties  should  cease,  that  the  defendant  should  pay  the  plain- 
tiff £444,  that  the  plamtiff  should  pay  five-eighths  and  the  de- 
fendant three-eighths  of  the  costs  of  the  actions,  and  that  all 
such  sums  as  either  party  should  have  expended  on  account 
of  the  actions  should  be  deemed  as  part  payment  of  their 
respective  shares,  and  that  the  parties  should  execute  mutual 
releases.  The  court  held  the  award  sufficiently  final,  as 
they  would  presume  that  the  arbitrators  meant  that  £444  was 
the  proportion  the  defendant  was  to  pay,  taking  the  £2,500 
and  the  value  of  the  goods  and  stock  into  consideration,  and 
that  it  was  unnecessary  to  direct  the  plaintiff  to  pay  the 
remainder  of  the  £2,500,  as  he  was  bound  to  do  that 
already  (a). 

{z)  GUlon  &  Mersey  Navigation  (a)  Cargey  v.  Aitcheson^  2  B,  Sc 
Company,  In  re,  3  B.  &  Ad.  49X        C.  170. 
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Paut  it.       In  an  old  case,  where  the  arbitrator  in  his  award  reciting 
'  differences  concerning  a  house,  and  some  elms,  and  arrears  of 

rent,  to  make  a  final  end  of  aU,  directed  the  defendant  to  pay 
the  plaintiff  a  certain  sum  for  all  the  said  arrears  of  rent,  the 
court,  though  it  was  objected  that  only  one  matter  was  de- 
termined and  not  aU,  held  the  award  good,  on  the  ground 
that  though  the  award  recited  other  matters,  it  should  be  in- 
tended they  were  otherwise  determined:  or  at  least  when  the 
award  professed  to  make  an  end  of  all  differences,  it  should 
be  intended  that  the  sum  awarded  was  in  satisfaction  of  all, 
the  other  matters  not  appearing  but  by  the  recital  of  the 
award  itself  (ft). 


VI.  Award  de  pr(Bmis8is  particular  Jlnding  presumed 
final.'] — A  few  examples  will  now  be  given  illustrating  the 
position  previously  laid  down,  that  where  an  award  pur- 
ports to  be  made   concerning  the   matters   submitted,  the 
courts  will  construe  a  particular  adjudication  to  be  final, 
though  the  submission  be  general, 
^nce^  ^      On  a  general  reference  of  all  actions,  suits,  controversies, 
award  re-    and  demands,  the  arbitrators  by  their  award  reciting  that 
Unking      ^^7  ^ad  considered  the  allegations  and  evidence  of  all  par- 
account,      tjeg  concerning  the  premises,  proceeded  to  award  that  all 
actions  and  suits  pending  between  the  parties  should  cease, 
and  directed  payment  by  the  defendant  of  a  certain  sum  of 
money  which  it  stated  to  be  '^  the  balance  due  on  the  banking 
account  of  the  tlefendant  with  the  plaintiffs.**    It  was  objected 
that  this  was  a  settlement  of  one  matter  only,  and  not  of  all. 
But  the  court  said,  if  it  could  be  shown  that  there  was  any 
other  matter  in  difference  between  these  parties  than  the 
banking  account,  the  award  could  not  be  sustained  in  any 
respect ;  but  they  thought  it  lay  on  the  party  who  impeached 
it  to  show  there  was  some  other  matter  in  difference ;  and 
that  otherwise  they  could  not  intend  it,  though  the  reference 
was  of  all  matters  in  difference  between  the  parties  (<?). 

(ft)  Hopper  v.   Hackett,  1  Lev.         (c)  Ingrain  v.  MikieSj  8  East, 
132.  444. 
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An  award  made  de  et  super  prsemissis,  that  the  parties  ^^^'^  ^^• 

shall  execute  mutual  releases  of  all  actions  and  demands  be — — ' 

fore  a  certain  day,  is  good,  though  that  day  be  before  the  day  ^J^J, 
of  the  date  of  the  submission,  for  the  court  will  not  pre-  day  before 
sume  that  any  new  controversies  arose  m  the  mtervenmg 
period:  but  if  it  be  shown  that  any  new  demands  arose 
in  the  interval  the  award  will  be  void  in  toto  (d), 

I^  on  a  reference  of  all  controversies,  the  award  be  made  Award  on 
de  prsBmissis,  and  merely  contain  an  adjudication  respecting 
one  action  between  the  parties,  this  will  be  held  final,  for  it 
will  be  intended  that  the  award  is  made  of  all  matters  sub- 
mitted to  the  arbitrator,  and  it  need  not  state  that  there  were 
no  other  matters  in  difference  than  the  matters  in  the 
cause  {e). 

Thus  the  court  supported  as  final  an  award  on  a  refer- 
ence of  all  actions,  controversies,  and  suits,  which,  after  re- 
citing the  pendency  of  one  action,  awarded  de  et  super  prse- 
missis,  that  each  party  should  pay  his  own  costs,  and  that 
the  defendant  should  pay  the  plaintiff  five  shillings  for 
maldng  the  first  breach  in  the  law  (/).  So,  if  a  cause  and 
all  matters  in  difference  be  referred,  and  the  award  purport- 
ing to  be  concerning  the  matters  in  difference  only,  direct 
that  the  defendant  shall  pay  the  plaintiff  a  certain  sum  in 
full  of  all  demands  in  the  cause,  this  will  be  held  sufficiently 
final,  if  it  be  not  proved  that  there  are  other  matters  out  of 
the  cause  on  which  the  arbitrator  has  omitted  to  award  (^}. 


viL     Whether    matter  presumed  decided  when  alrarrf  Award  «- 
nlent.] — Even  where  it  has  been  proved  that  there  were  other  nan' some- 
matters  in  difference  before  the  arbitrator  than  those  on  which  *™«  P»" 
the  arbitrator  has  adjudicated,  the  rule   of  presuming  in 
favor  of  the  sufficiency  of  the  award  has  been  carried  so  fax 

(d)  Ward  v.  Uncoro,  Cro.  Car.     327. 

216;    Busfield  v.   Busfield,    Cro.  (/)    Hawkins  v.  Colclough^   1 

Jac.  577 ;     Barnes  v.    Greenwel,  Burr.  275. 

Cro.  Eli«.  868.  (g)  Day  v.  Bonnin,  3  Bing.  N. 

(e)  Baspole'sCase^SRep.  97,b;  C  219;  W3mne  v.  Edwards,   12 
Wyatt  T,  CumeU,  1  DowL  N.  S.  M.  &  W.  708. 
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Part  II.  that  his  silence  respecting  them  has,  in  many  instances, 

Ibeen  held  not  to  make  the  award  bad,  but  somehow  to 

amount  to  a  decision  concerning  them. 

An  award  was  sustained,  where,  on  a  reference  respecting 
some  causes  and  all  matters  in  difference,  the  arbitrator,  re- 
citing that  he  had  considered  'all  die  eyidence  and  papers 
touching  tiie  matters  in  difference,  awarded  respecting  the 
actions  only,  although  it  appeared  that  the  plaintiff  had  set 
up  an  equitable  claim,  which  the  arbitrator  did  not  notice, 
deeming  it  wholly  unsustainable  (h). 

By  order  of  Nisi  Prius,  an  action  for  a  tort  and  all  mat- 
ters in  difference  were  referred,  and  a  verdict  was  taken  for 
the  plaintiff,  subject  to  the  reference.  Before  the  arbitrator, 
tiie  defendant  claimed  a  sum  as  the  balance  of  an  account, 
which  sum  the  plaintiff  admitted  to  be  due.  The  award 
reciting  that  aJl  matters  in  difference  were  referred,  awarded 
(though  not  saying  de  pr»missis)  tiiat  a  verdict  should  be 
entered  for  tiie  plaintiff  for  a  certain  amount  of  damages, 
but  made  no  mention  of  tiie  sum  admitted  to  be  due  to  tilie 
defendant  The  court  held,  tiiat  it  sufficientiy  appeared 
from  tiie  award  tiiat  the  arbitrator  had  decided  concerning 
all  tiie  matters  referred  to  him,  and  said  that  if  he  had  used 
in  tiie  award  the  words,  de  prsemissis,  tiiere  could  have  been 
no  doubt  upon  tiie  subject;  for  they  considered  tiliat  tiie  fair 
interpretation  to  be  put  on  tilie  award  was,  tiliat  tilie  arbitra- 
tor gave  as  damages  tiie  sum  which  he  found  to  be  due  afiber 
settling  all  accounts  between  tiie  parties  (i). 

In  close  accordance  with  die  above  decision  is  tiie  follow- 
ing ease.  On  a  reference  of  an  action  for  the  balance  of  the 
price  of  some  horses,  togetiier  witii  all  matters  in  difference, 
tiie  defendant  made  a  claim  before  tiie  arbitrator  for  an 
alleged  breach  of  warranty  of  tilie  horses'  soundness ;  the 
arbitrator  awarded  ^  of  and  concerning  tiie  matters  in  differ- 
ence,'* tiiat  the  plaintiff  had  no  cause  of  action  against  the 
defendant,  but  was  silent  respecting  the  defendant's  claim ; 
the  court  held  the  award  sufficient,  and  said  they  would  pre- 

(h)  Craven  v.  CraveD,  7  Taunt.  (t)  Gray  v.  Gwennap,  1  B.  &  A* 
643.  106. 
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sume  the  arbitrator  took  the  claims  of  both  parties  into  his  P^^'  l^* 
consideration  (k).  

In  a  more  recent  case,  however,  where  a  cause  and  all 
matters  were  referred,  the  arbitrator  found  specifically  on 
each  of  the  issues  in  the  action,  determining  in  favour  of  the 
defendant  the  issue  on  a  plea  which  went  to  the  whole  cause 
of  action.  The  award  took  no  notice  of  a  claim  by  the 
plaintiff  respecting  a  matter  in  difference  not  in  the  ac- 
tion, though  the  arbitrator  swore  that  he  had  taken  it  into 
his  consideration.  The  court,  on  the  strength  of  the  autho- 
rities, especially  of  that  of  Gfray  v.  Gwennap  (/),  held  that 
they  could  not  set  aside  the  award  for  this  omission,  Lord 
Abinger,  G.  B.,  however,  saying  that  had  the  matter  been 
res  integra,  he  should  have  been  disposed  to  have  thought 
the  award  void,  and  that  as  the  award  was  in  writing,  its 
silence  as  to  any  matter  in  difference  brought  before  the 
arbitrator,  prevented  it  from  being  a  sufficient  exercise  of 
the  authority  vested  in  him  by  the  submission  (m). 

Struck  with  the  inconvenience  of  the  rule,  that  silence  4^wd 
amounts  to  a  decision,  the  courts  have  sometimes  refused  to  times  not 
adopt  it.  For  where,  by  the  submission  of  a  cause  and  all  §J^^^  * 
matters  in  difference,  the  arbitrator  was  to  direct  a  verdict 
to  be  entered  for  such  amount  of  damages  as  he  should  find 
due  in  the  cause,  and  the  award  made  ^^  of  and  concerning 
the  matters  referred,^  found  that  the  plaintiff  was  entitled  to 
recover  damages  to  a  certain  amount,  and  directed  a  verdict 
to  be  entered  for  that  amount,  and  it  appeared  by  affidavit 
that  on  the  reference  the  plaintiff  made  a  claim  not  included 
in  the  cause,  on  which  claim  no  award  was  made  ;  the  court 
held  that  the  award  was  not  final,  and  set  it  aside,  since  the 
finding  could  be  taken  to  apply  only  to  the  sum  claimed  in 
the  cause,  and  that  consequently  there  was  no  decision  aa 
to  the  matter  in  difference  out  of  the  action ;  that  the  court 
would  not  intend  that  the  arbitrator  by  his  silence  meant  to 
find  that  nothing  was  due  in  respect  of  it;  since  such  an 

{h)  HayBar  v.  Ellis,  3  M.  &  P.        (m)  Doim  v.  Warhers^  9  M.  & 
553.  W.  293. 

(0  1  B.  &  A,  106. 
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Past  II.  intendment  was  unreasonable  and  unfounded ;  and  that  hold* 

OH.  V.  8.4.     ,  ,  ,  ^ 

ing  silence  a  sufficient  determination  that  the  plaintiiSf  had 

no  claim^  would  expose  the  defendant  to  the  inconyenience 
of  not  having  that  protection  by  the  award  against  a  second 
action  for  the  same  matters  in  difference,  which  it  was  one 
object  of  the  reference  to  give  him  {n). 

In  a  case  before  Lord  EUenborough,  G.  J.,  when  on  a 
general  reference  the  defendant  set  up  a  claim  to  be  indem- 
nified against  a  liability  on  certain  bills  of  exchange,  and 
the  award  did  not  notice  the  claim,  the  court  construed  the 
silence  of  the  arbitrator  to  amount  to  an  omission  to  decide 
the  point,  and  held  the  award  bad  in  consequence,  although 
it  purported  to  be  made  touching  the  matters  in  differ- 
ence (o). 


VIII.  Conditional  award,] — An  award  leaving  the  result 
conditional  on  the  voluntary  performance  by  one  party  of 
some  particular  act  for  the  benefit  of  the  other,  seems  gene- 
rally open  to  the  objection  of  not  being  final  (p).     The  re- 
marks of  Lord  Brougham  in  the  following  case  point  out 
what  sort  of  a  condition  may  properly  be  imposed  in  certain 
cases. 
Sr^~^       An  action  was  brought  by  a  subscriber  against  a  com- 
Tolnntaiy    pany  for  the  value  of  his  shares,  on  the  ground  that  they 
^^  had  engaged  in  speculations  foreign  to  their  original  under- 

taking. The  company  having  brought  a  cross  action  for 
calls,  both  were  referred ;  and  the  arbitrator,  among  other 
things,  awarded  that  the  subscriber  was  entitled  to  decree 
for  a  certain  specified  sum  as  the  price  of  his  shares,  which 
sum,  after  deducting  what  was  awarded  for  the  calls,  the 
award  proceeded  to  find  that  he  was  entitled  to  receive  from 
the  company  on  surrendering  or  transferring  his  shares  to 
them,  or  to  any  person  they  might  direct.  The  House  of 
Lords  held  the  award  not  to  be  final,  since  it  merely  said 

(n)  Qyde  v.  Boucher,  6  Dowl.     58. 
127.  (p)  Crofts  y.  Harris,  Garth.  187. 

(o)  Mitchell  v.  Steveley,  16  East, 
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conditionally  that  if  the  subscriber  chose  to  give  up  his  P^»n« 

shares,   the   company  should  pay   him  so  much,  that  the 

direction  should  have  been  in  positive  terms  that  the  sub- 
scriber should  surrender  his  shares,  and  that  the  company 
should  pay  him  the  compensation  awarded;  and  Lord 
Brougham  said,  ^^  It  is  in  vain  to  argue  tiiat  tiiis  direction 
was  the  same  as  a  direction  to  a  party  to  do  so  and  so  upon 
anotiier  party  producing  letters  of  administration,  or  that  it 
was  like  the  case  of  a  party  who  is  directed  to  do  so  and  so 
upon  a  discharge  being  executed  to  him."  **  There  was  no 
necessary  connexion  between  tiie  arrangement  which  tiie 
arbitrator  was  in  the  course  of  directing,  and  [the  sub- 
scriber] divesting  himself  of  his  property  in  ceasing  to  be  a 
shareholder"  (y). 

On  a  reference  respecting  a  claim  by  tiie  plaintiff  for  work 
done,  an  award  tiiat  tiie  work  done  was  rated  at  a  certain 
siun,  and  tiiat  for  tiiat  tiie  plaintiff  should  accept  a  bill  of 
sale  of  a  part  of  a  ship,  was  considered  bad,  for  not  direct- 
ing the  defendant  to  give  tiie  bill  of  sale  in  question,  on  tiie 
ground  tiiat  if  tiie  defendant  refused  to  deliver  it,  the  plaintiff 
could  not  assign  a  breach  of  tiie  award,  and  that  the  court 
could  not  imply  any  order  to  deliver,  so  as  to  make  tiie 
award  good  by  implication  (r). 

But  an  award,  '^  that  one  shall  keep  and  enjoy  the  goods, 
paying  so  much  money  to  the  otiier,"  though  objected  to  on 
tiie  ground  that  there  was  no  positive  direction  to  pay  the 
money,  was  held  good  as  amounting  to  an  award  to  pay  tiie 
amount  (s), 

A  conditional  direction  in  an  award,  otiierwise  final,  is  Conditional 
often  perfectiy  valid.     Thus  a  direction  to  do  an  act  on  tiie  ^jjj?*®'* 
premises  of  a  third  party,  though  void  if  absolute,  as  ren- 
dering a  party  liable  to  an  action  of  trespass,  is  perfectiy 
good  if  it  be  made  conditional  on  obtaining  the  consent  of 
the  owner  of  the  land  {t).     So  where  the  lease  of  certain 

ig)  Baillie  v.  Edinburgh  OU  Gas  («)  Stiles  v.  Triste,  1  Sid.  54. 

Company,  3  C.  &  F.  639.  (0  Turner  v.  Svainston,  1  M.  & 

(r)  Clapcott  V.  Davy,  1  Ld.  Raym.  W.  672.  See  P.  2.  ch.  8,  a.  4,  d.  3. 
611. 


270  HOW   TO  AWARD. 

Part  II.  premises  was  awarded  to  tlie  defendant,  and  it  was  provided 
— — — 1  that  if  the  rent  awarded  to  be  paid  by  him  were  not  paid, 
the  award  should  be  void  as  to  his  enjopng  the  lease ;  the 
court  held  the  award  good,  notwithstanding  the  conditional 
award  as  to  the  lease,  for  it  became  absolute  if  the  defendant 
paid  the  rent,  and  if  he  did  not,  he  lost  the  enjoyment  by 
his  own  default  (u). 
Award  If  an  award  contain  a  proviso  that  it  shall  be  wholly  void 

tolbe  void  ^^  ^®  happening  of  a  certain  event,  whether  that  event  be 
on  erent.  within  the  control  of  the  parties  to  the  reference  or  not,  the 
award  will  be  bad  in  toto,  for  by  adding  the  proviso,  the 
arbitrator  has  prevented  his  decision  being  a  certain  and 
final  termination  of  the  matters  in  dispute.  Thus,  where  it 
was  awarded  that  one  should  pay  the  other  so  much  money, 
and  that  the  latter  should  give  the  former  a  release,  pro- 
vided that  if  the  first  should  be  discharged  of  any  arrears 
due  to  soldiers  by  an  act  of  indemnity,  then  the  award 
should  be  void ; — the  award  was  held  not  final  (or) :  and  the 
like  result  followed  where  the  award  provided  that  if  either 
party  were  dissatisfied  with  the  award,  and  within  a  speci- 
fied time  paid  a  small  sum  to  the  other,  the  award  should  be 
void,  and  the  parties  be  at  liberty  to  proceed  against  each 
other  as  before  the  award  (y). 


Alternatire      IX.  Award  in  the  alternative.l — An  award  in  the  alter- 
awardgood.  ^3^^^  jg  sufficiently  certain  and  final. 

Thus  an  award  to  pay  £100  at  such  a  day,  or  if  the  party 
do  not  pay  it  by  the  day,  to  pay  £110  at  a  future  day,  is 
good,  for  the  additional  payment  is  in  the  nature  of  a 
penalty,  which  the  arbitrator  has  a  power  to  impose  (z). 
So  an  award  is  good  which  orders  a  party  to  pay  a  certain 
sum  by  instalments  on  several  days,  and  if  he  fail  on  the 
first  day,  to  pay  the  whole  sum  immediately  afterwards  (a). 

(tt)  Furser  v.  Prowdj.  Cro.  Jac.  (e)  Royston  v.  Rydall,  Rolle  Ab. 

423.  Arb.  H.  89  p.  250 ;  Com.  Dig.  Arb. 

(«)  Eonge   V.   Fmes,  Sid.    59 ;  E.  15. 

Vin.  Ab.  Arb.  H.  18.  (a)  KnockiU  v.  WithereU,  2  Keb. 

{y)  Sherry  v.  Richardson,  Pop.  838. 
15. 
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So  on  a  diiSerenoe  respecting  a  right  of  way,  the  award  Pabv  II. 
was  sustained,  which  directed  that  in  case  the  way  were  taken  ^^'^''' 
away,  the  plaintiff  was  to  pay  so  much  less  than  a  specified 
sum,  and  if  not  so  much  more  {b). 

If  an  award  direct  one  of  two  thinirs  to  be  done,  and  one  OneaheriMp 
of  them  is  uncertain  or  impossible,  the  award  is  nevertheless  tain  or  im- 
sufficiently  certain  and  final,  if  the  second  alternative  be  P^^^^^* 
certain  and  possible ;  and  it  will  be  incumbent  on  the  party 
to  perform  the  second  alternative  (c) ;  as,  for  instance,  if  the 
direction  be  that  defendant  should  cause  satisfaction  to  be 
entered  on  the  judgment-roll  in  a  certain  action,  or  pay  a 
sum  of  money,  and  there  be  no  such  action  in  fiEu^t,  the  award 
is  good  to  compel  the  defendant  to  pay  the  money  {(t).    So, 
if  it  be  to  deliver  a  deed  which  is  not  in  his  power  or  posses- 
sion, or  to  pay  a  sum  of  money,  the  party  must  perform  the 
alternative  of   paying    the    money,    which    is  within  his 
power  (e). 

An  award  that  defendant  should  pay  the  plaintiff  £100  by 
such  a  day,  or  should  find  two  sureties  to  be  bound  with 
him  to  the  plaintiff  to  pay  the  £100  by  £20  a  year,  until  the 
whole  be  paid,  was  held  a  good  award  as  to  the  former  part, 
but  void  as  to  the  latter,  and  not  even  to  give  the  de- 
fendant the  liberty  of  electing  whether  he  would  pay  the 
£100  at  once,  or  find  the  sureties  to  secure  the  yearly 
instalments  (/). 


z.  Award  resermng  or  delegating  judicial  authority.] —  Arbitmtor 
An  arbitrator  cannot  in  his  award  reserve  either  to  himsell  J^\!!^ 

~  aerre  or 

or  delegate  to  another,  the  power  of  performing  in  future  any  delegate 
act  of  a  judicial  nature  respecting  the  matters  submitted  (g),  '^  ^  ^' 

(fi)    Collet  V.   Podwell,  2  Keb.  (g)  Winch  v.  Saunders,  2  Rolle 

670.  Rep.  214;  S.  C.  Cro.  Jac.   584; 

(c)  Simmondflv.Swaine,!  Taunt.  Palmer,  145;  Thorp  v.  Cole,  2  G. 
648.  M.  &  R.  367 ;  S.  G.  4  Dowl.  457 ; 

(d )  Wharton  v.  King,  2  B.  &     Gom.  Dig.  Arb.  E.  16 ;  Selby  v. 
Ad.  528.  Rusaell,  12  Mod.    139 ;    Nott  v. 

(e)  hoe  V.  Elkins,  12  Mod.  585.      Long,   9   G.  IL  B.  R.,   cited   in 
(/)  Oldfield  V.  Wihner,  1  Leon.     Gayhill  v.  Fitzgerald,  1  Wile.  28. 

140,  304. 
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Pabt  II.  His  duty  is  to  make  a  final  and  complete  determination 
'  '  '   '  respecting  tbem  by  his  award,  and  it  is  a  breach  of  that 
duty  to  leave  anything  to  be  determined  hereafter. 
Beaerration      Thus  an  award  directing  the  defendant  to  leave  on  cer- 
toitflT^  to     ^^  ^^^^  ^^  many  trees  to  the  plaintiff  for  house-bote  and 
thenueWefl.  hedge-bote,  as  the  arbitrators,  upon  advice  with  counsel  at 
the  next  assizes,  should  appoint,  was  held  void  as  imper- 
fect, and  reserving  a  future  authority  to  themselves  (h). 

Where  the  award  ordered  the  defendant  to  pay  a  sum  to 
the  plaintiffs,  with  a  proviso  that  if  it  should  afterwards 
appear  to  the  arbitrators  that  the  plaintiffs  had  not  dis- 
charged the  defendant  fi-om  certain  debts,  in  which  he  was 
bound  for  them,  that  so  much  of  the  sum  should  be  repaid 
to  them  as  to  the  arbitrators  should  seem  due ;  the  award 
was  considered  bad,  for  these  words,  "  if  it  should  appear,** 
were  constnied  to  be  a  retention  by  the  arbitrators  to  them-^ 
selves  of  a  discretionary  power  of  judging  hereafter  (t). 
^^e„  Sometimes,  however,  the  award  may  be  good,  though  the 

award  good,  reservation  be  void.  An  arbitrator,  to  whom  power  was 
Berration  given  to  award  respecting  the  use  of  a  stream,  decided  the 
^®*^  question  referred,  and  ordered  certain  works  to  be  made  by 

the  defendant,  but  contemplating  in  his  award  the  possi- 
bility of  differences  arising  respecting  the  execution  of  the 
works,  he  reserved  to  himself  the  power  of  deciding  them, 
and  then  making  a  final  award,  stating  at  the  same  time  that 
his  present  award  was  final,  unless  the  plaintiff  complained 
within  a  certain  time.  The  court  held  the  revocation  of 
authority  void,  but  the  rest  of  the  award  good,  as  it  con- 
tained a  final  decision  on  the  matters  referred  (A:).  The 
reservation,  it  vnll  be  seen,  was  not  a  reservation  of  authority 
to  decide  on  any  of  the  subject-matters  of  the  reference,  but 
on  matters  not  submitted,  consequently  the  reservation  was 
a  mere  excess  of  authority. 
Arbitrator  In  pursuance  of  the  rule  which  forbids  the  delegating  a 
SS^to.     judicial  authority,  the  award  is  bad  if  the  arbitrators,  in- 

{h)  Thinne  v.  Rigby,  Cro.  Jac.     Rep.  214;  S.  G.  Palm.  145. 
314.  (k)  Manser  v.  Heaver,  3  B.  & 

(0  Winch  V.  Saunders,  2  RoUe     Ad.  295. 
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Stead  of  deciding  the  matters  submittedy  award  that  the  ^^^^  ^I- 
parties  shall  abide  by  the  award  of  a  third  person  whom  — '   '      ' 
they  name  (/) ;  or  that  the  defendant  shall  account  before 
such  auditors  as  the  plaintiff  shall  assign,  and  if  he  be  found 
in  arrears,  shall  pay  the  amount  (m). 

A  partial  delegation  of  authority  equally  vitiates  the  award ;  Partial 
as,  for  instance,  if  on  a  reference  to  settle  the  terms  and  con-  ^•**8»*'®"- 
ditions  of  a  lease  of  certain  premises,  the  arbitrators  direct  them 
to  be  put  into  repair  to  the  satisfaction  of  a  person  named 
in  the  award;  for  that  amounts  to  a  transferring  to  the  party 
named  a  portion  of  the  authority  vested  in  themselves  (n). 

An  award  that  the  defendant  should  pay  to  the  plaintiff  Delegating 
a  certain  sum,  unless  within  a  definite  time  the  defendant  ^  ^^'^^' 
should  exonerate  himself  by  affidavit  from  certain  payments 
and  receipts,  in  which  case  he  was  to  pay  a  less  sum,  was  held 
bad  by  Lord  Eenyon,  on  the  ground  that  the  arbitrators, 
instead  of  determining  all  the  points  in  dispute,  had  left 
one  sum  in  dispute,  to  be  decided  by  the  person  who,  of 
all  others,  was  least  qualified  to  decide  it,  namely,  the  de- 
fendant himself  (o) . 

So  when  the  arbitrator  directed  that  A.  should  pay  B. 
d£50,  and  that  A.  should  beg  B.*s  pardon  in  such  manner 
and  in  such  place  as  B.  should  appoint,  the  award  was  held 
void  as  to  the  latter  direction,  because  giving  B.  the 
power  to  determine  the  time  and  place,  was  making  him  a 
judge  in  his  own  cause,  which  the  arbitrator  ought  to  have 
determined ;  and  though  time  and  place  were  but  circum- 
stances, yet  in  that  sort  of  satisfaction  they  make  the  most 
considerable  part  ( p) . 

There  seems  to  be  an  exception  to  the  rule  against  dele-  Bzoepti<m« 
gating  authority  in  respect  of  costs.  For  an  award,  which  delating 
directs  the  payment  of  such  costs  as  shall  be  taxed  by  the  Master  the 
officer  of  the  superior  court  which  has  cognizance  of  the  J^™*  ®^ 

(/)  Lower  v.  Lower,  RoUe  Ab.  wich,  5  A.  &  E.  147. 

Arb.  B.  20;  Rolle  Ab.  Arb.  H.  11.  (o)  Pedley  v.  Goddard,  7  T.  R. 

(fii)  RoUe  Ab.  Arb.  I.  9.  73;  See  Rous  v.  Lun,  I  Keb.  569. 

(n)  Tomlin  v.  Mayor  of  Ford-  (p)  Glover  v.  Barrie»  1  Salk.  71. 
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OR 


Part  II.  submission,  is  undoubtedly  good  (q)y  though  if  the  award 
'  direct  the  costs  to  be  taxed  by  one  not  an  officer  of  the 
court.  It  will  be  bad,  as  delegating  a  judicial  authority,  even 
where  it  provides  that  the  costs  shall  be  such  as  a  Master  in 
Chancery  would  allow.  Though  a  reference  to  a  stranger 
is  judicial,  yet  it  seems  the  officer  of  the  court,  in  taxing 
costs,  is  considered  as  acting  in  a  ministerial  capacity 
only  (r).  If  this  be  so,  this  class  of  cases,  which  has  been 
termed  an  exception  to  the  general  rule,  would  fall  properly 
into  the  class  next  considered.  Before  leaving  this  subject, 
it  may  be  observed,  that  it  is  only  to  causes  in  die  superior 
courts  that  this  exception  applies,  for  the  arbitrator  must 
ascertain  for  himself  the  amount  of  costs  in  a  cause  in  an 
inferior  court,  and  cannot  delegate  that  duty  to  the  officers 
of  the  inferior  court  (*). 


Arbitrator        XI.  Att?ard  refervtnff  or  delegating  minigtericU  duty.] — 

oTdele'^te*  An  important  distinction  has  been  taken  by  the  courts,  that 

ministerial   though  the  arbitrator  cannot  reserve  a  further  judicial  act 

to  be  done,  he  may  reserve  a  further  ministerial  act  to  be 

done  either  by  himself  or  a   stranger,   at  any  time,  even 

afi;er  the  time  limited  for  making  the  award  has  expired  (^). 

Whether  the  matters  are  referred  to  be  finally  decided  by 

the  arbitrator,  or  whether  he  is  simply  to  make  a  valuation 

of  certain  landed  property,  after  ascertaining  in  his  award 

the  rate  to  be  charged  per  acre,  he  may  direct  the  number 

of  acres  to  be  ascertained  by  measurement,  for  measuring  is 

a  merely  ministerial  act  (u). 


Moiunire- 
ment  of 
land. 


(q)  See  poet,  p.  281.  Selby  v.  Rus- 
sell^ 12  Mod.  139 ;  Lingood  v.  £ade, 
2  Atk.  501 ;  Thorp  v.  Cole,  2  C. 
M.  &  R.  367 ;  S.  C.  4  Dowl.  457 ; 
Pedley  v.  Goddard,  7  T.  R.  73; 
Worrel  v.  Atworth,  Sid.  358 ;  Car- 
gey  V.  Aitcheson,  2  B.  &  C.  170. 

(r)  Knott  V.  Long,  2  Strange, 
1025. 

(s)   Addieon  v.  Gray,  2  Wila. 


293. 

(0  Winch  V.  Saunders,  2  Rolle 
Rep.  214;  S.  C.  Palm.  145;  Cro. 
Jac.  564 ;  Thorp  v.  Cole,  2  C.  M. 
&  R.  367 ;  S.  Cf.  4  Dowl.  457. 

(ii)  Thorp  V.  Cole,  4  Dowl.  457 ; 
S.  C.  2  C.  M.  &  R.  367  ;  Winch  v. 
Saunders,  2  Rolle  Rep.  214 ;  Hun- 
ter V.  Bennison,  Hara.  43. 
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Where  the  arbitrators  to  whom  it  was  referred  to  fix  the  P^"  ^J- 
price  of  an  estate,  stated  in  their  award  the  sum  to  be  paid,     '      — 


and  the  number  of  acres  in  the  whole  estate,  and  added, 
that  if  there  were  any  error  in  the  admeasurement,  an  allow- 
aace  should  be  made  at  the  rate  of  a  certain  amount  per 
acre,  either  less  or  more  than  the  admeasurement,  if  the 
mistake  were  in  the  land  on  one  side  of  a  brook,  but  an  allow- 
ance of  twice  the  amount  per  acre  if  the  mistake  were  in  the 
land  on  the  other  side ;  the  court  held  AeX  the  award  was  not 
certain  and  final,  as  the  arbitrators  had  not  stated  how  much 
of  the  estate  they  considered  lay  on  each  side  of  the  brook 
respectively,  so  that  there  were  no  means  of  ascertaining  to 
what  extent  the  double  rate  per  acre,  for  additions  and  de- 
ductions, or  to  what  extent  the  single  rate  only  was  to  be 
allowed.  The  court  however  added,  that  if  the  addition  or 
deduction  upon  admeasurement  had  been  to  be  made  at  a 
uniform  rate  per  acre  as  to  all  the  land,  the  award,  according 
to  the  rule  ^^  id  certum  est  quod  certum  reddi  potest,** 
would  have  been  good  (x). 

In  an  old  case  two  judges  were  of  opinion  that  a  reserva-  Whether 
tion  of  a  power  to  value  certain  goods  was  a  reservation  ^^^^1 
of  a  judicial  power,  and  therefore  void ;  Powell,  J.,  however,  officer. 
thought  it  merely  ministerial.     The  award  being  bad  on 
other  grounds,  it  did  not  become  necessary  to  determine  the 
point  (y).     In  more  recent  cases,  a  valuer*s  fimctions  have 
been  treated  as  of  a  judicial  character  (z). 

Arbitarators  often  direct  the  parties  to  execute  bonds,  re-  Reserving 
leases,  or  other  documents,  to  be  settled  by  themselves  or  ^^^^ 
others.     Such  a  direction  vnll  sometimes  avoid  the   award, 
sometimes  not,  according  as  in  each  case  it  is  treated  as  a 
reservation  of  a  judicial  or  ministerial  duty. 

A  reservation  to  the  arbitrator  is  generally  construed  to  be  Rcserration 
judicial.     Thus  it  has  been  held,  that  if  arbitrators  award  trator. 
that  the  defendant  shall  pay  the  plaintiff*  a  sum  certain,  and 

(«)  Hopcraft  v.  Hickman^  2  S.     550. 
&  S.  130.  (jr)  Andereon  v.  Wallace,  3  C.  & 

(y)  Cockson  v.  Ogle,  1  Lutw.     F.  26.    See  aste,  p.  202. 
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Part  IL   in  security  for  the  payment  shall  execute  such  a  bond  as  they 
'   '      '  shall  advise  (a) ;  or  that  defendant  shall  secure  the  payment 

of  such  a  sum  to  the  plaintiff  in  such  a  manner  as  they  shall 

advise,  the  award  is  invalid  (b), 
B^aervation      Qq   gjgQ   ^  direction   to   execute   such  bond  by  way  of 

to  stranger.  .       -       ,  ,    ,  ,         ,  J  J 

secunty  for  the  sum  awarded,  or  such  releases  as  a  stranger 
shall  advise,  has  been  considered  equally  bad  (<?),  though 
the  distinction  in  principle  between  these  and  the  next 
class  of  cases  does  not  seem  very  clear.  And  it  may  be 
observed  that  an  award  that  one  shall  release  to  another,  by 
the  advice  of  J.  S.,  has  been  held  good  {d). 
Reservation  If  the  direction  be  that  one  party  shall  execute  to  the 
other  such  a  bond,  by  way  of  security  for  the  amount,  as  his 
opponent's  counsel  shall  advise,  or  if  the  award  direct  that 
the  one  shall  execute  to  the  other  a  general  release,  as  fully 
and  beneficially  as  counsel  shall  advise,  the  award  has  been 
held  to  be  good ;  for  it  is  said  that  the  delegation  to  the 
counsel  in  either  case  is  not  a  delegation  to  him  as  arbi- 
trator, and  that  he  has  no  power  to  perform  any  judicial  act, 
but  acts  in  a  ministerial  capacity  only,  for  the  arbitrators 
having  directed  the  extent  of  the  bond  and  release,  the 
counsel  has  only  to  make  them  as  strong  in  law  as  he 
can  {e).  Where,  in  order  to  decide  the  title  to  certain  land, 
the  arbitrator  awarded  that  an  action  should  be  conceived 
by  the  advice  of  certain  counsel,  this  was  held  to  be  a 
reference  to  their  judgment,  not  on  the  substance,  but  only 
on  the  form  (/). 

The  following  case  illustrates  the  rule  that  only  the  formal 
drawing  up  of  the  instrument  may  be  deputed,  and  that  the 
award  must  determine  its  nature  and  character.  On  a 
reference  respecting  the  right  to  a  certain  house  and  pre- 
mises, the  award  which  directed  certain  parties  to  execute  to 
another  party  all  such  conveyances,  releases,  and  assurances, 

(a)  RoUe  Ab.  Arb.  H.  4,  p.  250.  61,  p.  129. 

\b)  19  E.  IV.  1,  cited  in  Hunter  \t)  Cater  v.  Startut,  RoUe  Ab. 

V.  Bennison,  Hard.  43.  Arb.  H.  7,  p.  250  ;  S.  C.  Sty.  217 ; 

(c)  RoUe  Ab.  Arb.  H.  6,  p.  250 ;  Jenk.  129. 

Emery  v.  Emery,  Cro.  Eliz.  726.  (/)  Brooke  Ab.  Arb,  37. 

{d)  Anon.  Jenk.  3d.  cent,  case 
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as  might  be  necessary  to  pass  their  respective  interests  to  ^^"*  ^\ 

him,  was  held  void  in  toto,  because  it  did  not  specify  the  — 

manner  in  which  the  conveyance  was  to  be  effected,  but 
reserved  to  the  arbitrator,  in  case  of  dispute,  a  power  to 
appoint  a  counsel  or  solicitor  hereafter,  to  decide  as  to  what 
should  be  the  proper  conveyances,  releases,  or  assurances, 
and  as  to  the  clauses,  provisions,  and  covenants  they  were 
to  contain  (g). 

If  the  arbitrators,  on  a  reference  out  of  Chancery,  award 
mutual  releases  of  all  matters  in  difference,  the  leaving  it  to 
the  court,  if  they  think  proper,  to  give  directions  to  the 
Master  to  settle  the  form,  will  not  make  the  award  bad  {h). 


SECTION  V. 


THE   AWARD   MUST   BE   CERTAIN. 


I.   What   certainty  requisite.] — An   award   ought  to   be  Certainty 
certain,  so  that  no  reasonable  doubt  can  arise  upon  the  mon  intent 
face  of  it  as  to  the  arbitrator's  meaning,  or  as  to  the  nature 
and  extent  of  the  duties  imposed  by  it  on  the  parties. 

Certainty  to  a  common  intent  only  is  sufficient,  for  the 
award  will  be  construed  by  no  technical  rules,  but  in  a  fair 
and  liberal  spirit,  with  a  view  to  support  it  as  far  as  a  sensible 
and  reasonable  interpretation  will  allow  (a). 

If  the   arbitrator  direct  one  party  to  pay  money,  or  to  Certaintj 
execute  a  release  to  the  other,  the  award  is  sufficiently  cer-  "      ^^* 
tain,  though  it  mention  no  time ;  for  if  a  request  to  do  the  act 
be  necessary,  it  must  be  done  in  a  convenient  time  after  the 

(p)  Tandy  v.  Tandy,  9  Dowl.     50J. 
1044.  {a)  Hawkins    v.   Colclough,    l 

(k)    Lingood  v.    Eade^  2  Atk.     Burr.  275. 
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PiKv  II.  vequeaty  if  there  need  no  request,  it  must  be  performed  in 

_  '       a  reasonable  time  (6).    If  the  award  be  witboiit  a  date,  and 

wHbout      ^  arbitrator  direct  a  party  to  do  a  thing  a  certain  number 
date.  of  days  after  the  date  of  the  award,  this  will  not  be  so  un- 

certain as  to  be  invalid,  for  the  date  will  be  computed  from 
the  deliTery  of  the  award  (c). 
Ab  to  place.     The  arbitrator  need  not  specify  any  place  for  the  payment 

of  money  awarded  (rf)« 
When  If  it  be  doubtful  whether  the  award  has  decided  the  ques- 

whether      ^o^  referred,  it  will  be  set  aside  for  the  uncertainty. 
dT^'diL  Hence,  where  a  Chancery  suit  had  been  brought  to  rescind 

an  agreement,  and  the  main  question  in  the  reference  was, 
whether  the  agreement  should  be  rescinded,  and  the  suit 
put  an  end  to,  and  the  arbitrator  directed  certain  things  to 
be  done,  the  performance  of  which  was  to  be  taken  in  full 
satisfaction  of  all  the  matters  in  difference,  and  that  each 
party  should  bear  his  own  costs  of  the  suit,  the  award  was 
set  aside,  inasmuch  as  the  directions  of  the  arbitrator  did 
not  clearly  determine  whether  the  agreement  was  to  be 
rescinded  and  the  suit  terminated  {e). 
d^*btf  ^^^  award  will  be  equally  invalid,  if  it  be  uncertain  how 

how  matter  it  has  decided  the  matters  referred. 

^     '  When   on  the  reference  of  a  cause  and  all  matters  in 

difTorence,  a  verdict  was  taken  in  the  cause  for  a  specified 
amount  of  damages,  subject  to  the  award  of  im  arbitrator, 
and  he  was  empowered  to  order  a  verdict  for  the  plaintiff 
or  the  defendant,  as  he  might  think  proper,  and  the  arbi- 
trator directed  a  verdict  to  be  entered  for  the  plaintiff,  (not 
saying  for  how  nroch,)  and  that  the  defendaaot  should  pay  the 
plaintiff  a  certidn  sum,  the  court  held  the  award  bad,  as  it 
was  uncertain  whether  the  arbitrator  meant  the  verdict  to 
stand  for  the  sum  originally  taken,  and  the  amount  directed 
to  be  paid  by  the  defendant  to  be  in  respect  of  the  matters 
out  of  the  cause,  or  whether  he  intended  the  sum  ordered  to 


{b)  Freeman  v.  Bernard,  1  Salk.  (d )  Anon.  1   Keb.  92  ;  S.  C.  2 

69.  Brownl.  309. 

(c)  Armitt  v.  Breame,  2  Ld.  Raytn.  (e)  Tribe  &  Upperton^  In  re,  3  A. 

1076;  S.  C.  1  Salk.  76.  ^  £.  295. 
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be  paid  by  the  defendant  to  be  substituted  for  the  nominal  ^^^^  ^^- 

!•    .   /  /»\  Cm.  v.  b*  Om 

verdict  (/ ).  

An  award  directing  an  executor  to  pay  the  balance  due  No  finding 
from  his  testator  out  of  the  assets  in  his  hands  is  sufficient^  "     ^^' 
though  it  does  not  ascertain  whether  there  are  any  assets  in 
his  hands  (^). 

As  the  question  whether  the  arbitrator  has  with  sufficient  Awarding 
particularity  decided  all  the  matters  submitted  to  him,  arises  ^^t^^^ 
as  naturally  on  the  objection  that  the  award  is  not  final,  as  matters. 
on  the  objection  that  it  is  not  certain,  the  reader  is  refeiTed 
to  the  previous  section  for  information  on  the  point  how  far 
it  is  necessary  for  the  arbitrator  to  decide  separately  on 
separate  matters  (A). 


II.  Certainty  as  to  the  amount  awarded.] — When  the 
arbitrator  directs  anything  to  be  done,  he  must  give  his 
directions  with  such  precision  that  the  parties  may  know  at 
once  what  they  are  to  do. 

If  he  order  a  sum  of  money  to  be  paid,  the  award  must  Arbitrator 
ascertain  the  amount;  therefore  an  award  is  bad  that  orders  ^^^J^ 
one  party  to  pay  the  other  so  much  money  as  is  due  in  con-  amount  to 
science,  without  settling  what  is  due  (t ) ;  or  so  much  as  such 
land  is  worth,  the  value  of  the  land  being  undetermined  (k) ; 
or  the  money  due  for  task  work,  without  ascertaining  the 
amount  owing  in  that  respect  (I) ;  or  to  pay  the  arrears  of 
rent  accruing  due  after  the  purchase  by  a  stranger  of  certain 
lands,  without  showing  what  the  arrears  are|  or  from  what 
period  they  are  to  be  calculated  (m) ;  or  to  pay  a  moiety  of 
a  debt  for  which   A.   is  boimd,  without  saying  in   what 
sum  (n)  y  or  to  pay  so  much  for  every  quarter  of  malt  as 

(/)  Mortin  v.  Bnrge,  4  A.  &  E.  (i)  Watson  v.  Watson,  Sty.  28. 

973.  (*)  Titus  V.  Perkinfi,  Skin,  247, 

( g)  Love  v.  Honeybourne,  4  D.  per  Jones,  C.  J.  248. 

&  R.  814.  (I)  Pope  V.  Brett,  2  Saund.  292. 

(h)  See  P.  2,  ch.  6,  s.  4,  dd.  2,  (m)  Massey  v.  Aubry,  Stv.  365. 

5,  7 ;  See  also  P.  2,  ch.  6,  as  to  (n)  Gray  v.  Gray,  Rolle  Ab.  Arb. 

awarding  on  a  cause ;  P.  2,  ch.  7,  Q»  2,  p.  263 ;  Com.  Dig.  Arb.  £.11. 
as  to  awarding  in  respect  of  costs. 


280 


HOW   TO   AWARD. 


Fart  II.  jji^t  may  then  be  sold  for,  without  saying  in  what  place,  for 

: the  pnce  of  malt  may  vary  in  different  markets  (p). 

totOT to^^'      But  where  the  parties  had  agreed  that  in  case  the  arbi- 
allow  at      trator  should  think  the  plaintiff  not  entitled  to  recoTer  in 
^J^       respect  of  some  articles  of  iron  machinery  supplied  to  the 
defendant,  the  arbitrator  was  to  allow  the  plaintiff  the  value 
of  them  at  the  market  price  of  pig  iron,  as  the  defendant 
still  kept  them,  the  award  directing  the  defendant  to  pay  for 
them  according  to  the  present  market  price  of  pig  iron  was 
held  good,  and  to  have  sufficiently  ascertained  the  price,  be- 
cause, according  to  die  agreement  of  the  parties,  the  arbi- 
trator was,  in  fact,   merely  to  determine  whether  the   de- 
fendant was  to  pay  for  them  as  machinery  or   as    pig 
iron  (q). 
^J?^*JJ       When  the  submission,  among  other  things,  provided  that 
release  ae-    the  arbitrator  should  direct  the  plaintiff  to  pay  into  a  bank 
cnntiei.      ^^^j^  ^  ^^^^^  ^f  money  as  would  be  sufficient  to  entitle  the 

defendant  to  have  restored  to  him  some  documents  deposited 
by  him  with  the  bank  as  a  security  for  advances,  and  the 
arbitrator,  following  the  submission,  awarded  that  the  plain- 
tiff should  pay  to  the  bankers  such  a  sum  of  money  as 
would  be  sufficient  to  entitle  the  defendant  to  have  his  secu- 
rities restored  to  him ;  the  court  held  the  award  bad,  for 
not  ascertaining  and  directing  payment  of  the  exact  amount 
due  to  the  bankers,  and  necessary  to  be  paid  in  order  to  re- 
lease the  defendant's  securities  (r). 
To  payoTer      Sq  where  on  a  reference  between  assignees  of  a  bankrupt 

money  re«  j      i_      i  •  . 

ceiyedyif     cmd  a  banking«company  respectmg  some  bills  of  exchange, 
^^^'  the  arbitrator  awarded  that  the  bills  and  monies  secured 

thereby  were  the  property  of  the  assignees,  that  the  bills, 
and  monies,  and  proceeds  should  be  delivered  and  paid  to 
the  assignees,  and  that  in  case  the  bank  should  have  re- 
ceived the  whole  or  any  part  of  the  money  secured  by  the 
bills,  they  should  pay  it  to  the  assignees,  the  award  was  held 

(p)  Hurst  V.  Bambridge,  Rolle  (a)  Waddle  v.  Downroan,  12  M. 

Ab.  Arb.  Q.  7,  p.  263 ;  Com.  Dig.  &  W.  662. 

Arb.  E.  1 1 ;  Waddle  v.  Downman,  (r)  Hemtt  v.   Hewitt,  1   Q.   B. 

12M.  &W.  562.  110. 
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bad  on  its  face  for  not  ascertaining  the  amount,  if  any,  re-    ^^^v  !!• 
ceived  by  the  bank  in  respect  of  the  bills  («).  — *  '  ■  ' 


On  a  submission  concerning  all  controversies  relating  to  a  To  paj 

share  of 
penaei. 


certain   voyage,  an  award  directing  that  one  party  should ''**^**^®*" 


pay  his  share  of  the  expenses  of  the  voyage,  and  allow  on 
account  his  proportion  of  the  loss  which  should  happen  to 
the  ship  during  the  voyage,  was  held  good,  on  the  ground 
that  those  expenses  and  losses  might  be  reduced  to  a  cer- 
tainty (/).  This  case,  however,  being  cited  in  a  recent 
argument,  Alderson,  B.,  seemed  to  question  whether  any 
action  could  be  maintained  on  such  an  award  («i). 

Wbere  a  third  person  became  a  party  to  an  order  of  re-  To  pay 
ference  of.  a  cause  and  all  matters  in  difference,  and  the  j|^^  ^ 
arbitrator  was  to  settle  all  matters  in  difference  between  the  plamtiffand 
plaintiff  and  defendant,  and  between  the  defendant  and  the  ^^^* 
third  person,  and  the  arbitrator  did  not  specify  the  amount 
of  damages  payable  by  the  defendant  to  the   third  party 
separately  from  the  damages  awarded  to  the  plaintiff  in  the 
action,. but  awarded  a  joint  sum  to  them,  the  court  refused  to 
enforce    the   award  summarily  (x) ;    but  an   action  being 
brought  on  the  award,  they  held  it  valid  (y) . 


III.  Certainty  as  to  costs  awarded.] — If  a  cause,  either  Arbitrator 
alone  or  with  other  matters,  be  referred,  and  the  arbitrator  in  JJ^rSSn 
any  terms  direct  one  party  to  pay  the  whole  or  any  propor-  amouotof 
tion  of  the  costs  of  the  cause,  as,  for  instance,  if  he  order 
the  defendant  to  pay  all  such  monies  as  the  plaintiff  has 
expended  about  a  certain  action,  or  that  the  plaintiff  shall 
pay  five-eighths  and  the  defendant  three-eighths  of  the  costs, 
the  award  is  sufficiently  certain,  though  it  does  not  ascertain 
the  amount.     This  exception,  or  apparent  exception,  to  the 
rule  requiring  certainty,  is  grounded  on  the  practice  of  the 


(s)  Marshall  &  DresBer,  In  re,  3  457* 

Q.  B.  878.  («)  Hawkins  v.  Benton,  2  D.  & 

(0  Beale    v.   Beale,  Rolle.  Ab.  L.  465. 

Arb.  H.  14.  (y)  Hawkins  v.  Benton,  15  L.  J., 

(»)  Perry  v.  Mitchell,  2  D.  &  L.  Q.  B.  139, 
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Parb  II.   superior  courts,  in  accordance  with  which  the  costs  on  such 

an  award  will  be  taxed  as  a  matter  of  course  by  the  officer 

of  the  court,  whose  peculiar  duty  it  is  to  settle  their  amount, 
and  who  in  00  doing  is  considered  as  acting  rather  in  a  mi- 
nisterial than  judicial  capacity  {z). 
Except  This  applies  only  to  causes  in  the  superior  courts,  for  a 

ferior"^'^  direction  to  pay  the  costs  of  an  action  in  an  inferior  court, 
courts.  without  ascertaining  the  amount  in  the  award,  is  void  for  the 
uncertainty  (a).  But  if  the  arbitrator  direct  payment  of  the 
costs  of  a  cause  depending  between  the  parties,  it  will  be 
presumed,  until  ibe  contrary  be  shown,  that  it  is  a  cause  in 
one  of  the  superior  courts  {b).  In  an  old  case,  a  direction 
to  pay  all  reasonaMe  expenses  which  the  plaintiff  had  sus« 
tained  about  the  suit,  was  held  too  uncertain  and  void  {e) , 
So,  likewise,  an  order  to  pay  the  charges  spent  at  the 
making  of  the  award  (d).  But  in  a  subsequent  case,  where 
the  award  enjoined  the  defendant  to  pay  the  plaintiff  all 
such  costs,  charges,  and  expenses,  as  the  plaintiff  had  been 
put  to  in  a  certain  cause  then  depending  between  the  parties, 
the  court  held,  that  the  direction  respecting  costs  meant 
such  costs  as  would  be  taxed  and  allowed  by  the  ofBcer  of 
the  court,  and  that  therefore  the  award  was  good  («). 
Givrngnde        jf  ^^  arbitrator  eive  the  rule  for  calculating  the  amomit 

for  computr  ^  ^ 

iog  aaMant  of  money  to  be  peid,  without  stating  the  result  of  such  cal- 
culation, the  sward  is  sufficiently  certain  according  to  the 
general  rule,  ^  id  certum  est  quod  certum  reddi  potest  (/). 
Thus  where  an  award  that  one  party  should  pay  the  other 
all  su(^  monies  as  he  had  expended  about  the  prosecution 
of  a  suit  was  held  sufficiently  certain ;  the  reason  given  was, 
that  the  amount  would  be  ascertained  by  the  attorney's 
biU  {g).   So,  where  the  award  was  to  pay  the  charges  of  a  suit 

(1)  Pedley  v.  Goddard,  7  T.  R.  413. 

73 ;  Hanson  v.  liversedge,  2  Vent.  (rf)   Pinkny  v.  Bullock,  cited  3 

242 ;    Cargey  v.  Aitcheson,  2  B.  &  Lev.  413, 

C.  iro.  (e)  Fox  V.  Smith,  2  Wile.  267. 

(o)     Addison  v.  Gray,  2  Wils.  (/)HiggiM  v.  Wme8,3M.&R. 

293 ;  Winter  v.  Garlick,  1   Salk.  382 ;  Hopcraft  v.  Hickman,  2  S.  & 

75.  9.  130. 

\h)  Fox  V.  Smith,  2  Wils.  267.  (g)  Beale   v.  Beale,  Gro.  Gar. 

(c)  Bargrave  v.  Atkins,  3  Lev.  3S3. 
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depending  between  the  plaintiff  and  defendant,  and  that  the  ^^'  '^\ 

plaintiff  should  give  the  defendant  a  bill  of  the  charges  -y  this 

was  held  certain  on  the  ground  that  the  charges  would  be 
ascertained  bj  the  bill  deliyered  (h).  These  cases  are 
strictly  in  accordance  with  the  present  holding  of  the  courts, 
if  we  may  presume  that  they  meant  the  attorney's  bill  after 
taxation,  which  reduces  the  amount,  if  disputed,  to  a  cer* 
tainty. 

Though  the  award  do  not  fix  the  amount,  yet  if  it  refer  to  Amount 
any   instrument^  by  reference  to  which  the  sum  may  be  ^%^ 
readily  computed,  it  is  good  enough.    Thus,  where  the  arbi*  ^^^**^^  . 
trators  directed  the  defendant  to  pay  to  the  plaintiff's  attor*  ment. 
ney  a  certain  amount,  stated  to  be  the  amount  of  his  bill 
delivered,  which  bill  included  charges  for  professional  ser* 
vices  lor  another  as  well  as  for  the  plaintiff,  the  award  was 
considered  by  Parke,  B.,  as  sufficiently  certain,  although  the 
amount  of  the  plaintiff's  share  of  that  bill  was  unascertained 
by  the  award,  since,  as  the  sum  awarded  was  stated  to  be 
for  a  bill  already  delivered,  the  sum  due  from  the  plaintiff 
to  his  attorney  might  easily  be  ascertained  by  reference  to 
the  bill  (f). 

Where  the  reference  is  by  agreement,  and  contains  a  sti-  ^^  o^  ^ 
pulation  that  it  may  be  made  a  rule  of  one  of  the  superior  able  on  rale 
courts,  the  amount  of  the  costs  of  the  reference  may  be  taxed  ^^^^^^^^^^ 
by  the  officer  of  the  court;  and  therefore  it  is  no  objection 
that  they  are  not  settled  by  the  arbitrators  (k).     Thus,  au 
award  under  such  a  submission,  directing  the  defendant  to 
pay  to  the  plaintiff's  attorney  his  costs  of  attending  the 
arbitration  and  of  procuring  the  signatures  of  his  clients  and 
other  parties  to  the  enlargement  of  time,  was  held  sufficiently 
certain,  as  the  amount  of  these  would  be  taxed  by  the 
master  {I). 


IV.  Award  when  presumed  certain,^ — The   courts  will  Presump- 
tion no  die* 

(A)  Linfield  v.  Feme,  3  Lev.  18.  367  ;  S.  G.  4  Dowl.  457. 

(0  Thorp  T.  Cole,  2  C.  M.  &  R.  (/)   Thorp  v.  Cole,  2  C.  M.  &  R. 

367 ;  8.  C.  4  Dowl.  467.  367 ;  S.  C.  4  Dowl.  457. 
(k)  Thorp  y.  Cole,  2  C.  M.  &  R. 
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Part  II. 

OH.  Y.  8.  5. 

pate  about 
amount. 


Interest 
"from  date 
of  last  set- 
tlement. ' 


In  propor- 
tion to 
shares  in 
ship. 


Award  de 
prsemissis 
presumed 
certain. 


To  pay 
amount  of 
biU  deU- 
Tered. 


Strive  to  hold  the  award  to  be  certain  if  possible.  Therefore 
when  an  arbitrator  ordered  the  plaintiff  and  defendant  to 
pay  the  costs  of  some  actions  in  certain  proportions,  and 
directed  that  the  sums  already  expended  by  either  party  in 
respect  of  the  actions  (the  award  not  specifying  their 
amount)  should  be  allowed  as  part  of  the  proportion  of  the 
costs  to  be  borne  by  each,  the  court  said  this  was  a  certain 
and  final  award  or  otherwise,  according  as  there  were  or 
were  not  disputes  about  the  amount  expended;  but  as  it 
was  not  shown  that  there  were  any  such  disputes,  the  court 
would  not  presume  there  were  any  (m).  The  above  deci- 
sion was  relied  on  in  a  case  in  which  the  award  directed 
payment  of  a  sum  of  money  with  interest  to  be  computed 
from  the  date  of  the  last  settlement  of  accounts,  (not  stating 
the  date  of  such  settlement,)  and  the  court  sustained  the 
award  as  not  being  necessarily  uncertain,  since  they  would 
not  presume  that  the  date  of  the  settlement  was  in  dis- 
pute (n).  On  the  like  principle,  where  the  arbitrator  ordered 
two  persons  to  pay  a  debt  in  proportion  to  the  shares  which 
they  held  in  a  certain  ship,  without  saying  what  they  were,  the 
court  held  it  sufficiently  certain,  as  it  did  not  appear  there 
was  any  dispute  what  their  respective  shares  were  (o). 

According  to  the  rule  previously  mentioned  in  the  last 
section,  where  an  award  purports  to  be  made  ^^  of  and  con- 
cerning the  premises,"  it  is  held  that  these  words  have  the 
effect  of  applying  the  general  words  of  the  award  to  the 
particular  matters  submitted  (/>).  As,  for  instance,  where 
the  award  purporting  to  be  of  and  concerning  the  matters 
referred,  ordered  the  defendant  to  pay  to  the  plaintiff^s  at- 
torney a  certain  sum  as  the  amount  of  his  bill  delivered, 
vdthout  sajring  what  the  bill  was  for,  the  court  sustained  it 
as  sufficiently  certain,  for  they  said  they  would  intend  that 
the  bill  was  respecting  the  costs  of  certain  notices  of  appeal, 
which  was  one  of  the  matters  submitted,  the  context  showing 


(m)  Cargey  v.  Aitcheson,  2  B.  & 
C.  170. 

(n)  Plummer  v.  Lee,  2  M.  &  W. 
495. 

(o)  Wohlenberg  v.  Lagcman,  6 


Taunt.  260. 

(p)  Rose  v.  Sparky  1  Saund.  324, 
n.  (2);  Al.  61 ;  Thorp  v.  Cole,  4 
Dowl.  457 ;  S.  C.  2  C.  M  &  R.  367. 
See  the  last  section,  p.  260. 
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that  the  costs  of  the  submission  and  of  the  reference,  which  JL^^^'Ji' 

'  OH*  T.  6.  0. 

were   also    submitted,  were  not  included  in  the  amount  

directed  to  be  paid  (q). 

Al  submission  reciting  that  the  parties  were  relatives,  and  ''?  P*7  ^"* 
entitled  to  distributiye  shares  of  the  effects  of  M.,  who  died  share*. 
intestate;  that  the  estate  of  M.  consisted  of  debts,  farm 
stock,  catde,  and  other  effects ;  that  differences  of  opinion 
had  arisen  respecting  the  value  of  the  farm  stock,  cattle,  and 
other  effects,  (not  naming  the  debts,)  agreed  to  refer  all 
disputes  to  arbitration.  The  award  which  was  made  touch- 
ing and  concerning  the  matters  in  difference,  found,  that  the 
defendant  had  monies,  fiirm  stock,  and  catde,  (not  mentioning 
effects,)  to  a  certain  amount,  and  after  other  directions,  direct- 
ed the  defendant  to  pay  to  the  several  parties  their  respect- 
ive distributive  shares  of  the  residue  of  M.'s  estate.  The  court 
held  the  award  final  and  certain,  though  it  did  not  ascertain 
the  amount  of  the  debts,  or  of  the  distributive  shares,  since 
as  the  award  was  made  of  and  concerning  the  premises,  the 
court  would  presume  there  was  no  dispute  respecting  them ; 
they  held,  also,  on  the  same  principle,  that  although  the 
arbitrator  found  nothing  in  respect  of  ^  other  effects^^  but 
ascertained  the  monies,  fEtrm  stock,  and  cattle,  they  would 
not  presume  there  were  any  other  effects  than  those  enume- 
rated (r). 


V.    Certainty  as  to  general  directions.] — ^The  arbitrator  Arbitnitor 
must  be  equally  precise  in  his  directions  to  the  parties  to  do  Parity 
any  act  as  in  those   with  respect  to  pa3rment  of  money.  ^^^'P^fy 
Hence,  if  an  arbitrator  direct  a  party  to  give  security  for 
payment  of  a  specified  sum,  without  naming  the  kind  of 
security,  this  is  void  for  the  uncertainty  (s).     Some  doubt 
was  thrown  on  the  above  position  by  Maasfield,  G.  J.,  in  a 
case,  where  a  smn  was  directed  by  the  award  to  be  paid,  or 

(q)  Thorp  v.  Cole,  4  Dowl.  457 ;  («)    Tipping  v.  Smith,  2   Stra. 

S.  C.  2  C.  M.  &  R.  367.  1024;  Thinne  v.  Rigby,  Gro.  Jac. 

(r)  Perry  v.  Mitchell,  2  D.  &  L.  314.    See  Duport  v.  Wildgoose,  2 

452.  Bulst.  260. 
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Paet  II. 

OH.  T.  B.  5. 


Mast  spe- 
cify proper- 
ty awarded. 


Reasonable 

precision 

sufficient 


To  pull 
down  nui- 
sance. 


Defendant 
or  execu- 
tors to  re- 
lease. 


to  be  secnred  to  be  paid,  within  a  week  from  the  date  of  the 
award,  the  court  in  that  case  holding  that  the  party  must 
within  the  time  either  pay  the  smn  or  give  such  security  ba 
was  satisfiu^iy  to  the  party  entitled  to  receive  the  money  (/). 
If  the  arbitrator  order  a  party  to  give  up  a  document  de- 
scribed merely  as  ^^  a  certain  obligation^'  (u),  or  to  deliver 
up  ^  three  boxes  and  several  books,"  without  specifying  the 
number  or  otherwise  identifying  the  books,  the  direction  is 
void  (x). 

We  shall  subsequently  have  occasion  to  notice  the  degree 
of  specification  and  certainty  requisite  in  tlie  directions  re- 
specting alterations  in  the  property  of  the  parties  or  regu- 
lating their  mode  of  carrying  on  tlieir  business,  when  the 
arbitrator  is  empowered  to  say  what  shall  be  done  by  the 
parties  respecting  the  matters  in  difference  (y). 

A  reasonable  degree  of  precision  is  all  that  is  required  of 
the  arbitrator.  Hence  a  direction  to  a  mortgagee  to  reassign 
the  mortgaged  lands  is  sufficient,  although  it  do  not  state 
for  what  period  the  reassignment  is  to  be  ;  for  the  court  will 
intend  that  it  is  to  be  extended  to  the  whole  interest  mort- 
gaged (;^).  A  direction  that  a  nuisance  erected  on  the  de- 
fendants land  should  be  pulled  down,  without  saying  by 
whom,  has  been  held  certain  enough,  on  the  ground  that  it 
will  be  intended  that  the  defendant,  who  is  the  owner  of  the 
soil,  is  the  party  meant  to  pull  it  down  (a) . 

An  award  that  the  defendant  or  his  executors  or  adminis- 
trators should  execute  a  release  to  the  plaintiff  was  held 
not  to  be  void  for  uncertainty,  and  that  it  might  be  read  as 
it  were  he  and  his  executors  and  administrators  were  to  do 
the  act,  and  that  the  introduction  of  the  personal  represen- 
tatives into  tlie  award  was  but  cautionary,  and  would 
not  vitiate  it,  since   executors   and   administrators  are  by 


(0  Simmonds  V.  Swaine,  1  Taunt. 
548. 

(»)  Bedam  v.  Clerksou^  1  Ld. 
Bavm.  12a. 

(x)  Cockson  V.  Ogle,  1  Lutw. 
550. 


(y)  See  P.  2,  ch.  8^  s.  2,  dd.  2, 3. 

(z)  Rosse  V.  Hodges,  1  Ld. 
Raym.  233. 

(a)  Armitt  v.  Breame,  2  Ld. 
Raym.  1076;  S.  C.  1  Salk.  76; 
Com.  Dig.  Arb.  E.  11. 
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law  bound  by  the  sabmission  of  the  testator*  and  the  award   P^*'  ^\* 

1  /»v  CH.  V.  •.  0. 

creates  a  daty  {o).  ^__^.^. 

The  arbitrator  must  specify  the  particular  party  who  is  to  Not  wying 
perform  what  the  award  directs.     Therefore,  where  by  the  J^^^V 
submission  the  arbitrator  was  to  direct  at  what  price  A.  or  B.  a«t« 
should  purchase  a  certain  piece  of  land,  and  the  arbitrator, 
following  the  submission,  directed  that  A.  or  B.  should  pur- 
chase it  at  a  certain  price,  the  court  set  aside  the  award  for 
uncertainty,  as  the  arbitrator,  as  well  as  ascertaining  the 
price,  ought  to  have  decided  which  of  the  two  was  to  pur- 
chase it  (c). 


SECTION  VI. 


THE   AWAJRD  MUST   BE   MUTUAL. 


In  the  old  cases  great  stress  is  laid  on  the  necessity  of  the  Something 
award  being  mutual.     It  is  said  that  awards  must  not  be  on  ^^ed  for 
one  side  only;  that  they  are  void  unless  something  be  arbi-  ^^  P*'* 
trated  for  the  defendant's  benefit  as  weU  as  for  the  plaintifTs ; 
that  all  controversies  being  between  two  parties,  that  which 
is  awarded  to  be  done  by  one  must  be  an  advantage  to  both, 
so  as  to  end  the  controversy  and  discharge  one  as  well  as 
give  satisfaction  to  the  other ;  for  if  it  do  not  it  is  mani- 
festly unjust,  and  therefore  whenever  it  appears  to  the  court 
that  notwithstanding  the  award  the  thing  remains  a  duty  as 
before,  and  is  not  discharged,  that  apparently  is  an  award 
on  one  side,  and  consequently  void  (a). 

(b)  Freeman  v.  Barnard,  1  Ld.     &  J.  16. 

Raym.  247 ;  Bac.  Ab.  Arb.  £.  4 ;         (a)  Bac.  Ab.  Arb.  £.  3 ;    Stains 
Dawney  v.  Vesey,  2  Vent.  249.  v.  Wild,  Cro.  Jac.  353. 

(c)  Lawrence  v.  Hodgson,  1  Y. 
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Part  II.       Nothing  more,  however,  is  requisite  to  be  done  to  form 
'   '     *  the  mutuality  of  an  award,  than  that  the  thing  awarded  to  be 
Compensa-  done  should  be  a  final  discharge  of  all  future  claim  by  the 
«i  nuirt^  P^"^  ^  whose  fevor  the  award  is  made  against  the  other 
a  discharge  for  the  cause  Submitted ;  and  if  one  party  alone  be  ordered 
^  ^  ™'      to  do  something,  and  nothing  else  appear  to  the  court,  it 
shall  be  presumed  that  he  alone  is  the  wrong  doer,  and  the 
award  is  good  if  it  have  the  effect  of  releasing  him  from  all 
future  liability  in  respect  of  the  wrong  (b). 
Old  nile  of      Where,  in  the  case  of  a  trespass  submitted,  the  arbitrator 
oMMtruc-     awarded  that  one  party  should  pay  the  other  a  certain  sxun, 
this  formerly  was  held  to  be  a  void  award  as  being  only  on 
one  side,  on  the  ground  that  as  the  award  did  not  say  for 
what  the  money  was  to  be  paid,  that  the  trespass  was  not 
discharged,  and  that  the  party  ordered  to  pay  received  no 
advantage  by  the  award :  but  it  was  said,  if  it  had  been 
Award  de    awarded  de  et  super  pntmissiSy  it  would  have  been  well 
pnemiMM.    ©nQugii .  likewise  if  the  award  had  been  that  he  should  pay 
the  money  for  the  trespass  it  had  been  good,  for  though 
only  one  party  was  to  do  the  act,  yet  that  the  trespass  by 
that  award  would  have  been  discharged,  and  so  both  parties 
would  have  received  an  advantage  (c).     In  another  old  case, 
where  there  were  disputes  between  A.  and  B.,  and  C.  as  at- 
torney for  B.  submitted  to  an  award  respecting  the  differ- 
ences between  A.  and  B.,  and  the  arbitrator  awarded  that  C. 
should  pay  A.  a  certain  sum,  that  A.  and  G.  should  execute 
mutual  releases,  viz.  that  A.  should  sign  a  release  to  C  to 
the  use  of  C,  and  that  G.  should  sign  a  release  to  A.  to  the 
use  of  A.,  the  award  was  held  bad  as  not  being  mutual,  on 
the   ground  that  nothing  was   awarded  to  B.  or  to   B.^s 
benefit,  but  that  it  would  have  been  good  if  the  release  to 
be  made  by  A.   to  G.  had  been  awarded   to  be  for  B/s 
benefit,  or  if  it  had  been  to  G.  generally,  for  then  it  might 
have  been  intended  to  be  for  B.^s  use,  since  the  submission 

(5)  Bac.  Ab.  Arb.  E.  3.  Ab.  Arb.  K.  p.   253 ;   Ayland  v. 

(c)  Nichols  V.  Grunnion^  Hob.  NichoUs,  Freeixi.  265 ;  Ormelade  v. 

49 ;     Horton  v,  Benson,    Freem.  Coke,  Cro.  Jac.  354 ;    Veaie   v. 

204 ;  Bac.  Ab.  Arb.  E.  3 ;    Roll.  Warner,  1  Saund.  327,  n.  (S). 
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was  on  B.'s  behalf,  but  that  as  it  was  to  C.  for  the  use  of  0.   P^»»  ^I- 

OH  ▼    S  O 

such  intendment  could  not  be  made  (d),  '  '  ' 

An  award  that  one  shall  pay  so  much  for  arrears  of  rent 
is  mutual,  since  the  word  "for^^  implies  that  it  is  to  be  in 
satisfaction  of  the  arrears,  and  so  both  parties  are  bene- 
fited (e) .  So  an  award  to  pay  5s.  for  haying  made  the  first 
breach  in  the  law  is  plainly  in  satisfeustion  and  discharge  of 
the  breach  {/).  So,  also,  an  award  for  a  debtor  to  pay  a 
debt  is  mutual,  as  the  payment  is  manifestly  intended  as  a 
discharge  of  the  debt  (ff).  An  award  that  all  suits  shall 
cease  is  mutual,  since  it  has  the  effect  of  a  release  (A). 

Awards  contrary  to  justice  are  equally  objectionable  now  Sum  award- 
as  eTer,  but  less  strictness  and  critical  nicety  is  now  used  sumed  in 
in  construing  these  instruments  than  formerly.     It  is  not  "****^^**°' 
now  necessary,  whatever  it  may  have  been,  that  an  award 
should  express  that  a  sum  awarded  to  be  paid,  or  an  act  to 
be  done  in  favor  of  one  of  the  parties,  shall  be  in  satisfac- 
tion, or  that  it  should  contain  any  equivalent  terms ;  a  dis- 
charge to  the  other  must  necessarily  be  presiuned  from  the 
payment  of  the  siuu  or  the  performance  of  the  act  (i) .     If 
the  arbitrator  direct  the  defendant  to  pay   the  plaintiff  a 
sum  without  saying  in  respect  of  what  it  is  to  be  paid,  and 
the  reference  be  of  a  cause  only,  the  court  will  presiune 
the  payment  is  to  be  in  respect  of  the  plaintiff's  claim  in 
the  cause  (k). 

If  trespass  be  for  taking  and  detaining  the  plaintiff's  beasts,  Award  ma- 
and  the  arbitrator  award  merely  that  the  owner  shall  have  his  ^^^  ^* 
beasts  again,  this  is  said  in  the  old  books  to  be  void  on  the 
ground  that  it  is  against  natural  justice  to  give  him  his  own 
again  without  satisfaction  for  the  unjust  taking  and  deten- 

(cQ    Bacon  v.  Dubarry,   1    Ld.  (A)  Strangford  v.  Green.  2  Mod. 

Raym.  246 ;  Cayhill  v.  Fitzgerald,  228  ;  Harris  v.  Knioe^  1  Lev.  58  ; 

1  Wila.  28,  58.  —  v.  Palmer,  12  Mod.  234. 

(e)    Hopper  v.  Hackett,  1  Lev.  (t)  Thomlinson  v.  Arriskin,  Com. 

132.  Rep.  328  ;  Cooper  v.  Hirst,  1  Lutw. 

(/)    Hawkins  v.  Colclough,   1  539;    Veale  v.  Warner,  1  Saund. 

Burr.  275.  327,  n.  (2). 

iff)    Baspoole  v.   Freeman,  Cro.  {k)  Hobson  v.  Stewart,  4  D.  & 

Jac.  285 ;  S.   C.   8    Rep.    97,   b ;  L.  589. 
Elliott  V.  Chevall,  1  Lutw.  541 . 

u 
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Part  II.   tion  (/).     So  if  an  award  be  that  the  owner  shall  have  parcel 

— '   '     '  of  his  own  goods.     But  if  the  arbitrator  award,  whereas  the 

parties  are  indebted  to  each  other  in  the  like  sum,  or  have 

done  each  other  a  trespass,  that  they  should  release  each 

other,  this  is  mutual  and  good  (m). 

wT  "d  ^^  objection  was  often  made  to  awards  affecting  infants 
mairied  and  married  women  on  the  ground  of  want  of  mutuality,  for 
women  par-  ^^  ^^^  ^^^  ^^^  ^  these  could  not  be  forced  to  comply  with 

the  directions  of  the  award,  imposing  burdens  on  them  for 
the  benefit  of  the  other  parties,  it  was  not  reasonable  that 
the  latter  should  be  bound  by  the  provisions  affecting  them- 
selves, as  they  had  no  reciprocal  benefit  insured.  Thus  the 
Court  of  Chancery,  in  an  old  case,  set  aside  an  award  which 
awarded  a  sum  of  money  to  an  infieuQt,  and  that  a  bond 
should  be  given  by  the  guardian  that  the  infant  should  at 
his  full  age  convey  certain  lands,  on  the  gi'ound  that  it  was 
unreasonable  and  not  mutual,  since  the  infant  might  die,  or 
if  he  lived  to  fiill  age,  might  refuse  to  convey  (n).  The 
principle  has  been  sanctioned  by  the  Court  of  Queen's  Bench 
at  no  very  distant  period  (o).  But  it  may  be  doubted  whe- 
ther this  objection  will  be  entertained  at  the  present  day, 
for  the  rule  now  acted  upon  by  the  courts  of  law  seems  to 
be,  that  when  a  party  has  voluntarily  and  knowingly  entered 
into  a  submission  with  married  women  or  infants,,  and  an 
award  has  been  made,  the  court  will  refuse  to  set  it  aside  on 
the  ground  that  the  married  women  or  infants  are  not  bound 
by  it,  as  the  party  knew  beforehand  that  they  could  not  be 
bound,  and  therefore  has  all  the  consideration  for  his  agree- 
ing to  the  submission  for  which  he  stipulated,  and  if  he  did 
not  mean  to  be  satisfied  with  such  effect  as  the  award  could 
have  upon  them,  he  ought  nevet  to  have  consented  to  the  re- 
ference (p). 

(0  Bac.  Ab.  Arb.  E.  3 ;    RoUe  (o)  BiddeU  v.  Dowse,  6  B.  &  C. 

Ab.  Arb.  I.  3,  p.  251.  255. 

(m)  Bac.  Ab.  Arb.  E.  3;   RoUe  (p)  Warner,  In  re,  2  D.  &  L. 

Ab.  Arb.  I.  6,  7,  p.  262.  148 ;   Wrighteon  v.  Bywater,  3  M. 

(n)  Cayendish  v.  — ,  1  Gas.  in  &  W.   199 ;   Jones  v.  Powell,   6 

Cbanc.  279.  Dowl.  483. 
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The  objection,  however,  is  really  an  objection  to  the  sub-   ^^**  ^^' 

mission  rather  than  to  the  award  in  most  oases,  and  has ^ 

been  more  fiilly  considered  in  the  previous  part  of  this  work 
concerning  the  parties  to  a  submission,  where  it  treats  of  the 
capacity  of  infants  {q)  and  femes  covert  (r)  to  enter  into  a 
reference. 


SECTION  VIL 


THE   AWARD   MUST   BE   POSSIBLE   AND  CONSISTENT. 


An  award  ought  to  be  possible.  If  the  arbitrator  award  a  Tmposiible 
thing  impossible  ex  natura  rei,  as  to  surrender  an  estate  or  to  ^ 
pay  a  sum  of  money  at  a  day  already  past,  the  award  will  be 
void.  But  if  he  direct  a  thing  to  be  done  which  cannot  be  done, 
but  which  is  not  in  the  nature  of  the  actitself  contradictory  or 
repugnant,  this  may  be  a  good  award,  as  an  award  that  one 
shall  pay  twenty  pounds  when  he  has  not  twenty  pence,  for 
no  coiitradiction  appears  on  the  award  itself  (a). 

If  an  act  possible  at  first  afterwards  become  impossible 
by  the  act  of  the  party  or  of  a  stranger,  the  party  is  not 
freed  from  his  obligation  to  perform  the  award  (i). 

If  the  award  direct  a  party  to  do  or  to  cause  to  be  done 
an  act  which  is  presumably  not  within  his  power  to  effect, 
as  to  turn  the  river  Thames,  the  direction  will  be  void  (c). 

An  award  must  be  an  intelligible  and  consistent  instru-  Unintelligi. 

ble  award. 

(g)  See  P.  l,ch.  2,  s.  1,  d,4,  p.  F;    Bac.  Ab.  Arb.  E.  4;   Colwel 

25.  V.  Child,  Cas.  in  Chanc.  86. 

(r)  See  P,  1,  ch.  2,  s.  1,  d.  2,  p.  (6)  Com.  Dig,  Arb.  E.  12. 

22.  (<?)  Bac.  Ab.  Arb.  E.  4 ;  Co.  Litt, 

(a)  Com.  Dig.  Arb.  E.  12  :  Rolle  206. 
Ab.  Arb.  £.  p.  248 ;  Rolle  Ab.  Arb. 

u  2 
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Part  II.    ment  (d).     Great  strictness  was  formerly  held  in  construing 
'  '  '   '  awards.     Thus  an  award  to  pay  a  sum  **  on  the  said  first 
day  of  May,"  when  no  such  day  had  been  previously  men- 
tioned, was  in  an  old  case  held  void  (e), 
Contradic-        It  is  said  in  an  old  report  that  if  there  be  any  contradic- 
^  *       *  tion  in  the  words  of  an  award,  so  that  one  part  cannot  stand 
with  the  other,  the  first  part  shall  stand  and  the  second  be 
rejected;  yet  if  the  latter  be  but   an  explanation   of  the 
former,  then  both  parts  shall  stand  (/). 
Award  A  more  liberal  interpretation  of  awards  is  now  adopted 

inwMistent  ^^^  formerly,  and  the  courts  will  strive,  as  far  as  they 
sensibly  can,  to  put  such  a  construction  on  them  as  will 
sustain  them  despite  of  any  apparent  inconsistency  or  re- 
pugnancy (g).  Thus  an  award  directing  proceedings  in  the 
actions  (several  of  which  were  referred)  to  cease,  and  also 
directing  judgment  to  be  entered  up  in  one  of  them,  (an 
ejectment,)  was  held  not  to  be  an  inconsistent  award,  since 
by  reading  together  the  two  directions,  this  construction  was 
put  on  it  by  the  court,  that  the  award  meant  that  the  action 
of  ejectment  was  to  cease,  unless  the  defendant  failed  to 
give  up  the  premises  by  a  certain  day,  in  which  event  the 
lessors  of  the  plaintiff  were  to  enter  up  judgment  and  take 
out  their  execution  (/t). 
Repugnant  Where,  however,  the  award  is  manifestly  inconsistent  and 
J^  **  repugnant,  the  court  will  set  it  aside.  On  an  action  for  a 
fraudulent  representation  of  A.'s  circumstances,  the  arbi- 
trator found  in  his  award  that  the  defendant,  in  answer  to 
the  plaintiffs'  inquiries  respecting  A.'s  conduct,  had  not 
given  a  fair  representation,  but  had  omitted  to  state  material 
facts.  The  arbitrator,  however,  distinctly  acquitted  the  de- 
fendant of  all  fraud  at  the  time  of  making  the  representation, 
yet  thinking  himself  as  he  stated,  bound  by  adjudged  cases 

(d)  Storke  v.  De  Smeth,  Willes.  (/)  Perry  v.  Berry,  3  Bulst.  62. 

66 ;    Sherry  v.   Richardson,   Pop.  (g)  Templeman  v.  Reed,  In  re,  9 

15.    See  Doe  d.  Oxenden  v.  Crop-  Dowl.  962;  Stonehewer  v.  Farrar, 

per,  10  A.  &  E.  197.  9  Jur.  203. 

(c)  Com.  Dig.  Arb.  E.  11.  Mark-  (h)  Jones   v.  Powell,    6    Dowl. 

ham  v.  Jennings,  Rolle  Ab.  Arb.  483. 
254,  263. 
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to  decide  that  knowledpre  of  the  falsehood  of  the  statement   P^*^*  'J- 

OH.  T.  8.'7. 

was  fraud  and  deceit,  he  concluded  by  awarding  in  favour  '  — 
of  the  plaintiffs.  The  court  held  the  arbitrator's  law  to  be 
wrong,  and  set  aside  the  award,  Parke,  J.,  saying,  "  The 
conclusion  to  which  the  arbitrator  has  come  in  this  case  is 
quite  absurd.  He  says,  I  think  he  is  innocent,  and  then 
awards  against  him  (i) . 

The  necessity  of  finding  on  each  issue  has  sometimes  Finding  on 
exposed  the  arbitrator  to  a  charge  of  making  an  inconsistent  iBsues. 
award,  but  the  two  following  cases  will  fi^ee  him  fi'om  any 
ungrounded  apprehension  on  that  score.  In  an  action  on 
an  agreement,  the  defendant,  by  his  first  plea,  denied  the 
agreement,  in  the  second  the  breach,  in  the  third  he  admitted 
the  agreement,  but  alleged  it  was  rescinded  before  breach ; 
in  another  plea  that  it  was  varied  by  consent.  There  were 
other  pleas  also.  The  arbitrator  awarded  a  general  verdict 
to  be  entered  for  the  defendant.  The  court  treating  this  as 
equivalent  to  a  finding  for  the  defendant  on  each  issue,  held 
that  such  a  finding  of  inconsistent  pleas  in  favor  of  the  de- 
fendant did  not  render  the  award  inconsistent,  as  possibly 
if  the  cause  had  been  tried  at  Nisi  Prius  the  circumstances 
of  the  case  might  have  warranted  such  a  finding  (A;). 

In  debt  the  pleas  ofnunquam  indebitatus  and  payment  may 
consistently  both  be  found  for  the  defendant,  for  if  on  a  trial 
the  plaintiff  had  failed  in  proof  of  his  case,  and  the  defend- 
ant proved  a  payment,  the  verdict  would  be  entered  for 
the  defendant  on  both  issues  (/) . 

So  where  to  an  action  of  assumpsit  on  a  retainer  to  pro- 
ject certain  works,  and  to  examine  certain  bills  with  care, 
the  defendant  pleaded,  1st,  non  assumpsit,  2nd,  no  retainer, 
drd,  that  the  defendant  did  use  care  in  projecting  the  works, 
4th,  that  he  did  use  care  in  examining  the  bills.  The  award 
found  for  the  defendant  on  the  1st,  2nd,  and  4tli  issues,  and 
for  the  plaintiff  on  the  drd.     It  was  held  that  the  award  was 


(t)  Amea  v.  Milward,  8  Taunt.     W.  60  ;  S.  C.  1  Dowl.  N.  S.  392. 
637.  (/)  Maloney  v.  Stockley,  4  M.  & 

(*)  Cooper  v.  Langdon,  9  M.  &     G.  647. 
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^^"  i^7  fi»^^^  ^"^^  ^^*  repugnant,  for  that  the  finding  on  Ae  8rd  and 

4th  issues  must  be  regarded  as  hypothetical,  and  only  for 

the  purpose  of  determining  the  costs  of  them  (m). 

Where  the  plaintifT  declared  in  case,  alleging  that  he  was 
entitled  to  the  reversion  in  a  close,  that  a  person  named 
Heam  had  wrongfully  and  injuriously  erected  incumbrances 
thereon,  and  that  defendant  had  wrongfully  and  injuriously 
kept  and  continued  the  incumbrances  so  wrongfully  erected, 
and  the  defendant  pleaded  1st,  not  guilty,  2nd,  that  Heam  did 
not  erect  the  incumbrances  on  the  close.   An  award  directing 
a  verdict  for  the  plaintiff  on  the  first  plea,  and  for  the  de- 
fendant on  the  second,  was  held  not  to  be  inconsistent,  since 
the   first  plea  put  in  issue   only  the   continuance   of  the 
nuisance    by    the    defendant,    and    not    the    erection    by 
Heam  (n). 
Aether         It  is  said  that  an  award  ought  to  be  reasonable,  and  that 
be  raaaon-    therefore  an  award  that  one  party  should  serve  the  other  for 
*^^**  two  years   b  void  (o),  or    that   one    should    release   his 

right  to  the  land  in  satisfaction  of  a  trespass  (p).  The 
courts  in  general,  though  probably  at  the  present  day  they 
would  consider  the  award,  in  the  first  instance  at  least,  to  be 
void,  as  exceeding  the  authority  given,  decline  examining 
into  the  reasonableness  of  the  arbitrators  decision  (q) ;  and 
the  courts  of  equity  will  enforce  a  specific  performance  of 
an  award,  notwithstanding  it  appears  to  be  unreasonable  in 
some  respects. 

Hence,  although  the  question  whether  the  vendor  could 
make  a  good  title  to  an  estate  was  depending  in  a  suit  in 
the  Exchequer,  the  Court  of  Chanceiy  compelled  one  of  the 
vendees,  in  pursuance  of  the  award,  to  join  the  other  in  the 
sale  of  their  equitable  interest  under  the  contract,  although 
the  court  was  of  opinion  that  forcing  the  sale  while  the  title 
was  in  dispute  was  unreasonable,  and  must  depreciate  the 
property  (r). 

(m)  Duke  of  Beaufort  v.  Welch,         {p)  Com.  Dig.  Arh.  E.  13 ;  RoUe, 

10  A.  &  E.  527.  Ab.  Arb.  B.  13,  p.  243. 

(ft)  Grenfell  v.  Edgcome,  7  Q.  B.         {q)  Waller  v.  King,  9  Mod.  63. 
661.  (r)  Wood  v.  Griffith,  1  Swanst. 

(o)  Com.  Dig.  Arb.  E.  13 ;  Rolle,  43. 
Ab.  Arb.  B.  12,  p.  243. 
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SECTION  VIII. 

THE   AWARD,   HOW  AFFECTED   BY   A   MISTAKE   OF  THE 

ARBITRATOR. 

I.   When  the  award  is  good  on  its/ace,] — It  is  a  point  of    pam  ii. 
some  importance  to  ascertain  how  far,  when  the  arbitrator  ^•^•^•^* 
has  done  his  best  to  arriye  at  a  right  determination,  and  Effect  of 
when  there  is  nothing  on  the  face  of  the  award  to  show  that  g^^fjo^  J^ 
the  decision  is  wrong,  the  courts  will  listen  to  the  suggestion  ^^  **■  "*®* 
that  he  has  made  a  mistaken  decision  on  questions  of  law 
or  fact.     On  one  occasion,  when  an  arbitrator's  decision  was 
questioned  on  the  ground  of  mistake.  Lord  EUenborough, 
C.  J.,  said  that  he  feared  it  was  impossible  to  lay  down  any- 
general  and  certain  rule  to  indicate  in  what  cases  the  court 
would  refuse  to  allow  an  award  to  be  opened  (a). 

For  some  time  the  common  law  courts  made  a  distinction  j^^  diitinc- 
between  a  legal  and  a  lay  arbitrator,  holding  that  when  the  ****"  ^■ 
merits  both  of  law  and  fact  were  referred  to  a  barrister,  the  and  legal 
court  would  not  open  the  award  for  any  alleged  mistake  ***>**'**<^'* 
unless  something  could  be  urged  that  amounted  to  a  perverse 
misconstruction  of  the  law,  but  they  did  not  entertain  the 
same  confidence  in  the  competency  and  probity  of  a  non- 
legal   arbitrator  (i).      This   distinction,  however,  has  been 
done  away,  and  it  has  been  settled  by  repeated  decisions 
that  the  awards  of  legal  and  of  lay  arbitrators  will  be  treated 
by  the  courts  of  law  on  exactly  the  same   principles  (c) . 


(a)  Chace  v.  Westmore,  13  East, 
356. 

(d)  Chace  ▼.  Westmore,  13  East, 
356 ;  Sharman  v.  Bell,  5  M.  &  S. 
504 ;  Perrlman  v.  Steggall,  9  Bin^i^. 
679;  Cramp  v.  Symons,  1  Binfr* 
104;  Williams  v.  Jones,  5  M.  & 
R.  3. 

(c)  Marsh,  In  re,  16  L.  J.  Q.  B. 


330;  Fuller  v.  Fenwick,  3  C.  B.  705 ; 
S.  C.  16  L.  J.  C.  P.  79;  Brown  v. 
Croydon  Canal  Co.  9  A.  &  E.  522 ; 
Ashton  v.  Poynter,  3  Dowl.  201; 
Jupp  v.  Gravson,  8  Dowl.  199; 
Huntiffv.  Railing,  8  Dowl.  879; 
See  Wade  v.  Malpas,  2  Dowl. 
638;  Wilson  v.  King,  2  Dowl. 
538,  n.  a. ;  S.  C.  2   C.  &  M.  689. 
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Part  II.   j^  the  courts  of  equity  no  such  distinction  was  ever  recog- 

OH.  V.  8.  8.        ,        - 

nised  (a). 

General  A  close  examination  of  the  cases  compels  one  to  say  that 

tiator"  de-  ^^®  uniform  principle  has  not  been  adhered  to  as  to  the 
dwonon      conscquences  of  a  mistake.     Greater  latitude  was  allowed 

lonr  •nil  TtW!t 

final.  •  formerly  in  reviewing  the  arbitrator's  judgment  than  the 
courts  would  be  disposed  to  permit  at  present.  The  general 
rule  is,  that  as  arbitrators  are  judges  of  the  parties  own 
choosing,  they  cannot  object  to  their  decision  as  an  un- 
reasonable judgment,  or  a  judgment  against  law  (e).  They 
cannot  impeach  it  as  an  erroneous  judgment  on  the  facts  (^Z"), 
or  raise  objections  to  it  which  involve  questions  arising 
altogether  on  the  merits  {g\  whether  the  arbitrators  have 
expressed  their  determination  in  an  award,  or  merely  in  a 
certificate  (k).  No  court  of  law  or  equity  has  any  cogni- 
zance by  way  of  appeal  from  the  arbitrator's  decision  (e). 

Thus  where  an  action  by  a  London  apothecary  for  the 
amount  of  his  bill  was  referred,  and  the  arbitrator  awarded  a 
certain  sum  to  the  plaintiff,  the  court  refused  to  permit 
the  award  to  be  impeached  by  affidavits  offered  to  show 
that  the  arbitrator  had  allowed  charges  for  attendances, 
which  a  London  apothecary  was  not  legally  entitled  to  make, 
and  held  the  award  conclusive,  there  being  nothing  on  the 
face  of  it  to  warrant  the  objection  (k). 

In  a  recent  case,  an  arbitrator  having  awarded  that  some 
pleas  demurred  to  were  good,  and  the  declaration  bad  in  sub- 
stance, on  a  motion  to  set  aside  the  award  on  the  ground  that 
the  arbitrator  had  manifestly  come  to  an  erroneous  decision 
respecting  the  validity  of  the  pleas  in  law,  the  court  refused 


Claim  by 
apothecary. 


Decision  on 
a  demurrer. 


(d)  Ching  V.  Ching,  6  Ves.  281 ; 
Sten  v.  Andrews,  2  Madd.  6. 

(e)  Fuller  v.  Fenwick,  3  C.  B. 
706;  S.  C.  16  L.  J.  C.  P.  79; 
Marsh,  In  re,  16  L.  J.  Q.  B.  330 ; 
Steff  v.  Andrews,  2  Madd.  6 ;  Ives 
V.  Medcalfe,  1  Atk.  63;  Evans 
V.  Pratt,  3  M.  &  G.  759- 

(/)  Morgan  v.  Mather,  2  Ves. 
17  ;  Dick  v.  Milligan,  2  Ves.  23. 
(g)    Winter  v.    Lethbridge,    13 


Price,  533;  Brown  v.  Brown,  1 
Vern.  157;  Lancaster  v.  Heming- 
ton,  4  A.  &  £.  345 ;  Bouttilier  v. 
Thick,  1  D.  &  R,  366 ;  Hill  v.  Ball, 
1  Dow.  N.  S.  164. 

{h)  Price  V  Price,  9  Dowl.  334. 

(i)  Goodman  v.  Sayers,  2  J.  & 
W.  249. 

{k)  Gensham  v.  Germain,  11 
Moore,  1. 
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to  entertain  the  question,  as  the  demurrers  were  among  the   ^^**  ^\ 

things  referred,  and  there  was  nothing  in  the  reference  em- 

powering  the  parties  to  appeal  to  the  court  as  a  court  of 
error  upon  the  judgment  given  on  the  demurrers,  and  Wilde, 
C.  J.,  said,  "  The  court  has  no  more  authority  to  review  the 
arbitrator's  decision  upon  a  point  of  law  referred  to  him, 
than  upon  a  point  of  fia»ct.  Whatever  may  have  been  for- 
merly the  understanding,  it  is  enough  to  say  that  in  modem 
times  the  decisions  are  distinct  and  uniform,  that  if  parties 
choose  to  refer  a  matter  of  law  to  an  arbitrator,  his  decision 
upon  the  matter  is  final^.  (l). 

On  the  same  principle  the  court  refused  to  grant  a  rule  Liquidated 
to  set  aside  an  award  on  a  suggestion  that  the  arbitrator  had  penalty. 
improperly  treated  as  a  penalty  that  which  was  by  the  ex- 
press  contract  of   the   parties   stipulated   and   ascertained 
damages  (m). 

So  where  in  an  action  of  debt  referred,  the  arbitrator  re-  Deciding^ 
ceived   evidence   of  a  claim  for  damages  for  a  breach   of  ^^jJJJ^'^t^^ 
covenant  in  not  delivering  up  some  lands,  notwithstanding  ^  *  ^^^^ 
the  defendant  objected  that  such  claim  did  not  constitute  a 
debt  recoverable  in  the  action ;  and  the  award  was  made  for 
an   amount  which  evidently  included   a  compensation   in 
respect  of  this  claim,  the  Court  of  Exchequer  refused  to 
grant  a  rule  nisi  to  set  aside  the  award,  saying  that  the 
arbitrator  was  the  judge  of  law  and  fact,  and  that  as  he  had 
taiken  upon  himself  to  decide  whether  this  claim  was  a  debt, 
or  only  a  ground  for  damages,  and  he  had  decided  it  to  be  a 
debt,  though  possibly  wrongly,  the  parties  were  concluded 
by  his  decision  (n) . 

It  cannot  be  alleged  as  a  ground  for   setting  aside   an  Decision 
award,  that  the  decision  of  the  arbitrator  is  contrary  to  the  eyidence. 
evidence  (o). 
There  are,  however,  very  many  cases  which  recognize  an  Exception  a 

on  ground 
of  miftake. 
(J)  Emmerson  v.  Simpson,  Doe     Railway  Comp.  £z.  May  li^  1848. 
d.  Simpson  v.    Emmerson,    Law         (o)  firadshaw  v.  East  and  West 
Times,  June  6, 1847.  India     Docks    and     Birmingham 

'    (m)  Fuller  v.  Fenwick,  3  C.  B.     Junction    Railway  Comp.   Q.  B,, 
705.  June  2,  1848. 

(ft)  Faviel  v.   Eastern    Ck>untie8 
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Fart  II.  extensive  bead  of  exceptions  on  the  ground  of  mistake,  and 

->l-<i — 1-  which  show  that  the  courts,  as  a  matter  of  course  in  many 

cases  investigated  the  correctness  of  the  principles  on  which 

Reviewing  the  arbitrator  founded  his  decision  (p).     Thus,  where  an 

attorney  had  brought  an  action  on  a  bill  not  taxable,  and  it 

was  referred  to  the  clerk  of  assize,  the  Court  of  Exchequer 

held  that  it  was  competent  for  them  to  examine  whether  the 

arbitrator  had  adopted  the  right  rule  of  taxation  (q) . 

Pure  qaes-       In  Lord  Eldon's  time  a  somewhat  refined  distinction  was 

tionofiaw.  jna^e^  fQj.  it  was  held  that  if  a  jtwr^  question  of  law  were 

referred  to  an  arbitrator,  his  decision  on  it,  whether  right  or 

wrong,  was  final,  as  such  a  reference  amounted  in  effect  to 

an  agreement  by  the  parties  to  be  boimd  by  whatever  he 

should  say  to  be  the  law  between  them  (r)  ;  yet  on  a  mixed 

Mixed        question  of  law  and  fia^ct,  which  the  arbitrator  was  bound  to 

kw"and      decide  according  to  law,  if  intending  to  decide  according  to 

^^'  law  he  arrived  at  a  wrong  conclusion  on  the  question  of  law, 

it  was  said  the  court  would  set  the  award  aside,  as  it  was  not 

what  he  intended  it  to  be,  namely,  a  decision  according  to 

law  (s). 

It  was  laid  down  as  law,  in  1715,  by  Lord  Chancellor 
Harcourt,  that  if  it  appeared  that  the  arbitrator  proceeded 
upon  a  plain  mistake^  either  as  to  the  law  or  in  a  matter  of 
fact,  the  awaxd  would  be  set  aside  in  like  manner,  as 
it  would  for  an  error  appearing  in  the  body  of  the  award  (t). 
This  view  of  the  law  was  sanctioned  in  numerous  in- 
stances (u).  But  if  the  point  of  law  were  a  doubtfiil  one  (a?), 
or  die  error  in  fieust  could  only  be  detected  by  unravelling 
matters  of  account  (y),  the  Court  of  Chancery  would  give  no 


(p)  Hardy  v.  Innes,  6  Moore^  Broadhurst  v.  Darlington,  2  Dowl. 

574 ;  Johnson  v.  Durante  2  B.  &  38. 

Ad.  925.  W  Comeforth  v.  Geer,  2  Vera. 

{q)  BroadhuTBt  v.  Darlington,  2  705. 

Dowl.  38.  (tt)  Anon.  3  Atk.  644 ;    Richard- 

(r)  Chinffv.  Ching,  6  Yes.  281 ;  son  v.  Nourse,  3  B.  &  Aid.  237. 

Young  V.   Walter,    9  Ves.    364 ;  (w)  Ridout  v.  Pain,  3  Atk.  486 ; 

Steff  V.    Andrews,    2  Madd.    6;  S.  C.  1  Yes.  11. 

Price  V.  HoUis,  1  M.  &  S.  105.  (y)  Brown  v.  Brown,  1  Yem. 

(#)  Kent  V.  Elstob,  3  East,  17;  157. 
Young  V.   Walter,    9  Yes.    364; 
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relief  airaiiist  the  decision  of  the  arbitrator.  Yet  in  one  P^^'  ^jf- 
instance  Lord  Chancellor  Loughborough  said  he  could  not  _1J — L 
set  aside  the  award  on  motion,  supposing  that  it  appeared 
th&t  by  a  mistake  of  calculation  the  arbitrators  had  awarded 
a  wrong  sum,  though  he  intimated  a  doubt  whether  in  the 
case  of  such  an  evident  mistake  the  court  would  enforce  the 
award  by  attachment  (^r). 

The  result  of  the  numerous  cases  cited  seems  dearly  to  ^^^  •** 

aside  for 

establish  that  lliough  the  courts  could  not  interfere  with  the  grou  mis- 
arbitrator's  decision  on  the  simple  ground  that  he  had  judged  ^* 
erroneously,  yet  where  there  was  a  clear  gross  mistake 
affecting  the  result  of  the  award,  and  that  admitted  or  made 
out  to  the  satisfaction  of  the  arbitrators  (as  to  which  Lord 
Thurlow  insisted  on  having  their  affidavits)  the  courts  both 
of  law  and  equity  would,  as  a  general  rule  not  many  years 
ago,  have  set  aside  the  award  (a). 

Whether  this  rule  will  be  followed  in  equity  at  the  present  Modem 
day  is  perhaps  uncertain,  as  the  courts  of  law  axe  noWnoUm- 
evidently  inclined  to  hold  that  an  award  good  on  its  face  f^^^h. 
is  not  to  be  impeached  on  the  ground  of  mistake  alone  (b). 

In  a  recent  case,  A»  claiming  two  sums  to  be  due  to  him  Mistake 
from   B.,   the  contention  before  the  arbitrator  was  merely  to  t^J^ 
whether  A,  was  entitled  to  both,  or  to  only  one  of  the  sums,  ^^^ 
and  the  arbitrators,  though  meaning  to  give  A.  both  sums, 
instead  of  adding  them  together,  by  mistake  deducted  the 
smaller  from  the  greater,  and  instead  of  directing  B.  to  pay 
A.,  awarded  that  the  payment  shall  be  made  by  A.  to  B. 
The  Court  of  Common  Pleas,  labouring  to  find  a  reason  for 
setting  aside  this  incorrect  and  inequitable  award,  did  not 
rest  on  the  simple  ground  of  mistake,  but  adverting  to  the 
circumstance  that  the  award  did  not  express  the  intention  of 
the  arbitrators,  held  that  the  mistake  and  negligence  was  so 

(z)  Morgan  v,  Mather,  2  Yes.  Jr.  Dean,  3  B.  &  Ad.  234 ;  Potter  v. 

15.  Newman,  4  Dowl.  504 ;  Rogers  v. 

(a)  Knox  v.  Symmonds,  1  Yes.  Jr.  Dallilnore,  6  Tailnt,  111;  Wade  v. 

369;  Anderson  v.  Darcy,  18  Yes.  Huntley,  2  Tidd  Pr.841,  9th  Ed; 

447;  Ddver  v.  Barnes,  1  Taunt.  Hardy  v.  Ringrose,  1  H.  &W.  185. 

48 ;  Anon«  2  Chitt.  44 ;  Pmie  v.  (b)  Fuller  v.  Fenwick,  3  C.  B. 

Bailley,  7  Moore,  147 ;   Ward  v.  705. 
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Part  II.  gross  as  to  amount,  in  the  judicial  sense  of  the  term,  to  mis- 
■  conduct  in  the  arbitrators,  and  so  to  justify  the  court  in 
setting  aside  the  award  (c). 
Exchequer  The  Court  of  Exchequer  have  gone  still  further  from  the 
award  for  ^^^  rule  above  cited,  and  have  avowedly  adopted  the  prin- 
mistake.  ciple  that  awards  ought  not  to  be  set  aside  for  mistakes 
and  express  their  dissatisfaction  with  the  above  decision 
In  re  Hall  &  Hinds  (d ) ;  they  have  refused  to  be  governed 
by  it,  not  indeed  in  terms  overruling  it  quite,  but  distinguish- 
ing it,  and  expressing  a  determination  not  to  extend  it 
further.  It  is  better,  say  they,  to  adhere  to  the  principle  of 
not  allowing  awards  to  be  set  aside  for  mistakes,  although 
possibly  the  rule  may  cause  injustice  to  be  done  in  par- 
ticular instances,  than  by  allowing  mistakes  to  be  a  ground 
of  impeaching  the  award,  to  open  a  door  for  inquiry  into  the 
merits  in  almost  every  case,  for  in  nine  cases  out  of  ten  it 
would  be  argued  that  there  was  some  mistake  {e).  There- 
fore where  the  arbitrator  made  a  mistake  in  omitting  to  take 
into  account  and  give  credit  to  the  plaintiff  for  a  large  sirni 
admitted  by  the  defendant  to  be  due  to  the  plaintiff,  and  on 
the  error  being  pointed  out  to  him,  the  arbitrator  acknow- 
ledged his  mistake,  and  wished  the  matter  to  be  referred 
back  to  him,  that  he  might  rectify  it,  though  to  this  the 
defendant  objected;  the  court  refused  to  set  aside  the 
award,  as  the  error  did  not  appear  on  the  face  of  the  award, 
and  (what  distinguished  the  case  from  Hall  &  Hindsj 
In  re  (/)  the  arbitrator  had  not  made  any  affidavit  himself 
admitting  the  mistake  (ff). 


Statementa  n.  Effect  of  exttinsic  statements  by  the  arbitrator  show- 
after  award  ^^9  ^  mistake  on  his  part.] — After  the  award  is  made,  the 
"^*'         power  of  the  arbitrator  is  at  an  end  to  alter  the  rights  of  the 


(c)  Hall  V.  Hinds,  In  re,  2  M.  &  W.  309. 

G.  847  J  Ashton  v.  Pointer,  2  DowL  (/)  2  M.  &  6.  847. 

651.  (s)  Phillips  V.  Evans,   12  M.  ik 

(d)  2  M.  &  G.  847.  W.  309 ;  S.  C.  13  L.  J.  Ex.  80. 

(e)  Phillips  V.   Evans,  12  M»  & 
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parties  as  settled  by  it,  except  in  so  far  as  his  statements  P^^^-  ^^^ 

made  subsequently  to  it  are  admissible  to  affect  it.     These  —^ '- 

subsequent  statements  are  to  be  distinguished  from  the 
statements  made  by  the  arbitrator  during  the  reference. 
What  the  arbitrator  says  in  the  course  of  the  proceedings 
may  sometimes  be  given  in  evidence  as  part  of  the  transac- 
tions themselves,  for  his  statements  may  amount  to  acts,  and 
are  different  from  mere  narrations  of  former  acts  or  former 
processes  of  thought.  In  such  case  they  are  admissible  in 
evidence  when  the  rest  of  the  proceedings  in  the  reference 
can  be  inquired  into.  What  we  now  proceed  to  consider 
is  the  effect  of  statements  made  subsequent  to  the  award. 

When  an  award  is  good  on  its  face,  the  cases  do  not  all  Whether 
agree  in  showing  how  £eu:  the  courts  will  allow  it  to  be  im-  to  afiect 
peached  by  extraneous  evidence  of  statements  of  the  arbi-  *^*»"^ 
trator,  showing  that  he  has  decided  on  reasons  not  tenable 
in  law.     As  the  courts  of  law  are  now  inclined  to  hold  that 
awards  are  not  to  be  impeached  for  mistakes  in  law  or  fact 
not  apparent  on  the  award,  they  will,  it  is  apprehended,  at 
the  present  day  in  general  reject  such  statements. 

In  the  older  cases,  however,   a  different  rule  prevailed.  Statement 
On  a  reference  respecting  an  injury  to  a  ship  at  sea,  where  Seii^^' 
the  arbitrator  delivered  a  paper  with  his  award,  stating  his  ^th  award, 
reasons,  the  court  treated  this  statement  as  embodied  in  the 
award,  and  consequently  set  the  award  aside,  as  it  appeared 
that  the  arbitrator  had  acted  on  some  marine  law,  and  not 
on   the   law   of    England,    in    deciding    on    the    right  to 
damages  (h). 

In  another  instance,  where  the  arbitrator  having  decided  Case  stated 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  certain  ^^^^  award. 
sum  in  the  cause  referred,  delivered  to  the  parties  with  his 
award  a  certificate,  stating  his  wish  that  the  defendant  should 
not  be  precluded  from  taking  the  opinion  of  the  Court  of 
King^s  Bench  on  a  point  of  law,  and  certifying  certain  facts 
which  showed  that  the  plaintiff  and  defendant  were  paitners ; 
the  court,  as  a  matter  of  course,  and  without  any  objection 

(h)  Kent  v.  Ektob,  .3  East,  18 ;  Sharmaa  v.  Bell,  5  M.  &  S.  504. 
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Part  II.   made,  took  notice  of  the  facts  stated  in  the  certificate^  and 

'   '  '  '   set  aside  the  award,  holding  the  action  not  maintainable  on 

the  ground  of  the  partnership  (t)« 

Statement        In  a  third  case,  where  the  arbitrator  awarded  a  verdict  for 

°lt^^-"^  the  defendant,  and  annexed  to  the  award  a  certificate  stating 

nexed  to      the  facts,  and  that  on  his  construction  of  the  Building  Act 

the  plaintiff  was  not  entitled  to  recover,  the  validity  of  the 

arbitrator's  decision  was  fully  discussed  on  a  rule  to  set 

aside  the  award,  which  was  ultimately  discharged,  the  court 

agreeing  with  the  arbitrator  in  his  view  of  the  law  (k). 

Letter  of         The  oouTt  ou  ouc  occasiou  took  into  consideration,  and 

arbitrator,    g^^  aside  an  award  on  a  letter  of  the  arbitrator,  showing  that 

the  award  extended  to  matters  not  within  the  submission  (/). 

Affidavit  by     We  have  seen  in  the  preceding  pages  that  where  a  mis- 

^^^    take  was  alleged  as  the  ground  of  setting  aside  an  award, 

the  statements  of  the  arbitrator  were  not  only  admitted,  but 

his  affidavit  in  some  instances  required  (m). 

Statement        Recently,  under  the  following  circumstances,  the  Court  of 

witb  a  view  c^nMnon  Pleas  received  a  statement  from  the  arbitrator  to 

to  conrt  s 

opinion.  impeach  his  decision.  An  action  against  executors  for  work 
done  to  their  testator's  house  during  his  lifetime,  was  re- 
ferred, with  all  matters  in  difference  between  the  parties  and 
the  heir  of  the  testator,  who  became  a  party  to  the  reference. 
The  plaintiff  had  done  work  to  the  house  after  the  testator's 
death.  The  arbitratpr  directed  the  verdict  for  the  plaintiff 
to  stand  for  a  specified  amount,  and  awarded  that  the 
plaintiff  had  no  further  claim  upon  the  defendants  or  the 
heir.  The  defendants  having  applied  to  the  arbitrator,  the 
latter,  for  the  purpose  of  enabling  the  defendants  to  make 
an  application  to  the  court  to  review  his  decision,  stated 
that  the  construction  he  had  put  upon  the  order  of  reference 
was,  that  if  anything  were  due  to  the  plaintiff  either  from  the 
defendants  or  the  heir,  whether  such  debt  were  the  subject 


(t)  Hohnes  v.  Higgins^  1  B.  &  (J)  The  Ayre  and  Calder  Na^ga- 

C.  74.  tioD  case,  cited  in  Williams  v.  Jones, 

(k)  Pratt  v.  Hillman,  4  B.  &  C.  6  M.  &  R.  3. 

269;    see  Toby  v.  Lovibond,   17  (m)  Seethe  previous  division  of 

L.  J.,  C.  P.  201,  per  Wilde,  C.  J.  this  section. 
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of  the  action  oi  not,  the  verdict  in  that  action  was  to  stand  ^^^^  ^\' 

OH    V  B    8 

for  the  whole  amount,  and  that  he  had  acted  on  that  prin-  -'  '  ' 
ciple  in  making  his  award.  It  was  held  by  the  court  that 
though  such  statements,  after  the  proceedings  were  finished, 
were  not  admissible  in  ordinary  cases  to  impeach  the  award, 
yet  that  they  were  admissible  here,  as  this  case  was  an  ex- 
ception to  the  general  rule,  where  the  arbitrator,  on  being 
told  that  his  judgment  was  to  be  reviewed,  for  the  purpose 
of  enabling  the  defendant  to  appeal,  assigned  the  ground  ot 
his  judgment,  and  showed  that  he  had  mistaken  his 
powers  («). 

The  general  rule  alluded  to  in  the  above  remarks  of  the  Modem 
court  is,  it  is  apprehended,  the  rule  at  the  present  day.  menu  rfSe 
Older  cases,  however,  are  not  wanting  which  show  that  the  vbitrator 
courts  have  declined  to  receive  statements  of  the  arbitrator  able. 
to  impugn  the  award* 

Thus,  when  previous  matters  having  been  settled  by  an  Letter  of 
award,  a  second  arbitrator,  to  whom  other  differences  were  JJ^^jT' 
referred,  the  day  before  he  made  his  award  for  the  defendant 
wrote  a  letter  to  the  plaintiff's  attorney  stating  that  he  felt 
himself  bound  to  make  an  award  in  fietvor  of  the  defendant,  on 
the  ground  that  the  matter  in  dispute  had  arisen  before  the 
former  reference,  and  that  although  he  thought  the  first  ar- 
bitrator mistaken,  he  considered  himself  concluded  by  his 
award ;  a  motion  having  been  made  to  set  aside  the  award 
on  the  ground  of  the  arbitrator  •  being  mistaken  in  sup- 
posing himself  concluded  by  the  first  award,  the  court  re- 
fused to  entertain  the  question,  the  arbitrator  not  having 
raised  it  on  the  award  itsell^  or  on  any  paper  annexed  (o). 

In  a  recent  case,  on  a  motion  to  set  aside  an  award,  where  Letter  of 
arbitrators,  who  were  barristers,  wrote  letters  explaining  ^»™***'^ 
what  were  the  matters  in  difference  and  the  course  the  mat- 
ters took  on  the  reference.  Pollock,  G.  B.,  seemed  to  think 
he  might  look  upon  the  letters,  since  they  were  barristers,  as 
good  as  affidavits,  but  Parke,  B.,  doubted  whether  the  court 
could  notice  them  at  all  (p). 

(»)  Jones  V.  Corry,  5  Bing.  N.     R.  3. 

C-,187.  {p)  Keene  &  Atkinson,   In  re, 

(o)  Wmiams  v.  Jones,  5  M.  &     Ex.,  Ap.  16,  1847. 
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Part  II.       Where  an  award  ordered  that  if  certain  sums  of  money 

OH.  V.  8.  8. 

— !—!_! —  were  restored  to  the  defendant  they  should  pay  them  over 
toe^'kui  *^  ^^  plaintiff,  the  court  refused  to  receive  an  affidavit  of 
award.        one   of  the   arbitrators  to   explain   the    intention   of   this 

plause  (q), 
^*^tor        ®^'  ^  ^  recent  case,  where  the  plaintiff  was  entitled  to 
to  show  his  the  costs  of  the  cause,  and  the  arbitrator  directed  each  party 
to  pay  half  the  costs  of  the  reference,  and  the  master  allowed 
the  plaintiff  only  half  the  costs  of  the  witnesses  examined 
on  his  part,  the  Court  of  Exchequer,  on  a  motion  by  the 
plaintiff  to  review  the  taxation  and  allow  him.  the  whole 
costs  of  the  witnesses  as  costs  in  the  cause  and  not  in  the 
reference,  refused  to  take  notice  of  a  letter  written  by  the 
arbitrator  to  the  plaintiff's  attorney,  stating  that  his  intention 
was  that  the  plaintiff  should  have  the  costs  of  the  witnesses 
attending  before  him,  saying,  that  if  the  arbitrator  had  made 
a  mistake  they  could  not  rectify  it  (r). 
Paper  de-         So  also  in  the  Court  of  Queen's  Bench,  where  an  eject* 
awarf  to  **  ment  brought  to  recover  two  closes  was  referred  with  an  ac- 
Umit  ver-    ^Jqu  of  trcspass,  and  the  arbitrator  ordered  a  general  verdict 
for  the  plaintiff  in  the  ejectment,  the  court  held  that  they 
could  not  amend  the  postea  in  the  ejectment  by  confining  it 
to  one  of  the  two  closes,  although  it  appeared  by  a  paper 
which  the  arbitrator  delivered  with  his  award,  stating  his 
reasons,  that  he  considered  the  plaintiff  was  entitled  to  one 
close  only,  and  though  he  awarded  in  defendant's  favor  on 
a  plea  in  the  action  of  trespass,  justifying  by  reason  of  the 
defendant's  title  to  the  other  close  (s). 


Inquiring        m.  Inquiry  by  the  court  of  the  arbitrator's  grounds  of 
d^gee?    award,] — Under  peculiar  circumstances,  when  the  parties  do 
not  object,  the  court  will  inquire  of  the  arbitrator  upon  what 
grounds  he  has  made  his  award.     Where  the  plaintiff's  at- 
torney obtained  an  order  of  Nisi  Prius  referring  the  cause 

(q)  Gordon  v.  Mitchell,  3  Moore,     W.  397. 
241.  («)  Doe  d.  Oxenden  v.  Cropper, 

(r)  Brown  v.  Nelson,  13  M.  &     10  A.  &  E.  197. 


MISTAKE    IN   AWARD.  305 

only,  and  served  it  on  the  arbitrator,  and  the  defendant's  at-  ^art  ii. 
tomey  also  obtained  from  the  associate  an  order  not  strictly  — '  -1^  _L 
a  duplicate,  since  it  referred  the  cause  and  all  matters  in 
difference,  and  the  arbitrator,  among  other  things,  directed 
the  defendant  to  pay  the  plaintiff  a  specified  sum,  the  court 
ordered  a  reference  to  the  associate  to  ascertain  which  of  the 
two  orders  was  in  accordance  with  his  minutes  of  the  agree- 
ment made  at  the  trial,  and  if  the  associate  reported  in  fetvor 
of  the  defendant's  order,  then  they  directed  a  reference  to 
the  arbitrator,  requesting  him  to  state  upon  what  ground  he 
gave  the  damages  (t). 

So  in  a  recent  case  in  the  Queen's  Bench,  where  the  arbi-  Aito  what 


matters 


on. 


trator  was  to  award  compensation  to  the  prosecutor  of  an  awarded 
indictment  for  conspiracy,  and  the  arbitrator  stated  in  his 
award  that  he  had  not  awarded  anything  in  respect  of  da- 
mages to  the  prosecutor  accruing  between  the  time  of  filing 
the  indictment  and  the  reference,  and  it  was  proved  that  he 
had  rejected  evidence  of  damages  accruing  in  the  interval,  the 
court  directed  an  inquiry  to  be  made  of  the  arbitrator  whe- 
ther he  had  rejected  evidence  of  damages  arising  after  the 
indictment  filed  from  the  old  conspiracy,  or  merely  evidence 
of  damages  from  a  new  conspiracy  subsequent  to  the  filing, 
being  of  opinion  that  under  the  submission  the  prosecutor 
was  entitled  to  compensation  beyond  the  time  of  filing  the 
indictment,  if  the  injury  were  the  result  of  the  original  con- 
spiracy (i«). 

On  an  application  made  to  enter  a  suggestion  to  deprive  Inquiry  in 
a  plaintiff  of  his  costs  under  the  London  Court  of  Requests  ^^^  ^^"'°^' 
Act,  the  arbitrator  having  awarded  less  than  iC5,  part  of  the 
plaintiff's  demand  being  for  rent,  and  actions  for  rent  being 
excepted  from  the  operation  of  the  statute,  the  affidavits  not 
showing  whether  the  plaintiff  had  been  allowed  anything  for 
rent,  it  was  agreed  to  apply  for  information  to  the  arbitrator, 
who  happened  to  be  in  court,  and  the  arbitrator  stating  that  he 


(0    Alder  v.  Savill,  6  Taunt.  («)  R.  v.  Brewer,  Ql  B.,  June 

453.  11,  1845. 
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loquiiy  in 
equity. 


Inquiry  in 
equity  not 
without 
eonaent. 


had  made  an  allowance  for  rent,  the  court  discharged  the 
rule  {x). 

In  an  old  case  in  Chancery,  on  an  inquiry  whether  the 
court  ought  to  decree  an  award,  the  Master  of  the  Bolls  was 
on  appeal  held  justified  in  ordering  the  arbitrators  to  cer- 
tify to  the  court  whether  they  had  considered  certain  parti- 
culars which  were  in  issue  in  the  cause,  but  which  the  party 
objecting  to  the  award  asserted  had  not  been  consi- 
dered (y). 

In  another  instance  in  Chancery,  where  the  court,  for  its 
own  satisfaction,  wished  to  inquire  of  the  arbitrators  re- 
specting the  course  of  business  between  the  parties,  it  de- 
clined to  make  any  order  of  reference  to  the  arbitrators 
without  consent,  and  the  plaintiff  refusing  to  consent,  no 
order  was  made.  In  consequence,  however,  of  what  fell 
from  the  court  the  arbitrators  made  a  certificate,  in  which, 
instead  of  giving  a  short  answer  to  the  points  on  which  the 
court  wanted  information,  they  went  into  a  long  history  of 
their  conduct,  on  which  account  the  court  refused  to  read 
the  certificate  (z). 


Award 

stating 

gronndBof 

dediion, 

whether 

ooort  will 

review 

them. 


IV.  When  the  award  sets  forth  the  grounds  <y  decision^ 
•^In  other  sections  of  this  chapter  it  is  shown  that  the 
courts  will  invariably  take  notice  of  errors  on  the  fEtce  of  thQ 
award,  if  they  be  imperfections  in  the  mode  of  de- 
ciding (a),  or  unwarranted  assumptions  of  authority  by  the 
arbitrator  {b) ;  but  when  the  decision  is  one  that  complies 
with  all  the  rules  previously  laid  down  for  the  framing  a 
valid  award,  and  is  confined  strictly  to  matters  within  the 
arbitrator's  jurisdiction,  it  is  not  quite  clear  how  fax  the 
courts  will  annul  the  decision  when  it  is  manifest  from 
statements  on  the  face  of  the  award  that  the  arbitrator  has 
mistaken  the  law. 


(»)  Holden  v.  Newman,  13  East, 
160. 

(y)  Squib  v.  Bolton,  Cas.  in 
Chanc.  186. 

{z)  Morgan  y.  Mather,  2  Ves. 


Jr.  16.    See  Dobson  v.  Groves,  6 
Q.  B.  637,  643. 

(a)  Ss.  3,  4,  5,  6,  7. 

{h)  S.  9.  post.  p.  136. 
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Until  recently,  the  courts  seem  generally  to  have  consi-   ^^'^^  ^^* 

dered  the  statements  and  reasons  assigned  in  the  award  as  — '■ ** 

the  ground  of  decision,  and  have  set  aside  the  award  when 
the  arbitrator  has  proceeded  on  principles  contrary  to 
law  (c).  Possibly,  however,  in  many  cases,  where  the  re- 
port does  not  giro  the  submission,  the  arbitrator  may  have 
been  authorized  to  state  a  case  for  the  decision  of  the 
court. 

An  action  on  the  case  for  fraudulent  representation  of  the  Wrongview 
circumstances  of  a  particular  individual  was  referred.  The  ^  ^^' 
arbitrator  stated  on  the  fetce  of  the  award  that  the  defendant 
had  knovnngly  made  a  false  representation  respecting  the 
party's  credit,  but  that  he  acquitted  the  defendant  of  all 
fraudulent  intention.  The  arbitrator,  however,  added,  that 
he  felt  himself  compelled  by  adjudged  cases  to  decide  that 
the  knowledge  of  the  falsehood  of  this  assertion  was  in  itself 
fraud  and  deceit,  and  consequently  he  awarded  in  fa^vor  of 
the  plaintiff.  The  court,  holding  the  arbitrator's  view  of  the 
law  to  be  wrong,  set  aside  the  award  on  the  ground  that 
he  had  on  the  £ftce  of  it  acquitted  the  defendant  of  all 
fraud  (d). 

In  another  case,  where  the  arbitrators  stated  facts  spe- Wronp^oon- 
ciaJly,  and  awarded  for  the  plaintiff  on  the  ground  that  the  gtatate. 
defendant's  acts  were  not  dime  in  pursuance  of  an  Act  of 
Parliament,  the  court,  differing  from  the  arbitrators  in  their 
yiew  of  the  law  on  the  feu^  set  out,  held  the  defendants  pro- 
tected as  acting  in  pursuance  of  the  statute,  and  set  aside 
the  award  {e).  According  to  the  same  principle,  the  court 
set  aside  an  award  where  a  paper  delivered  by  the  arbitrator 
with  the  award,  and  treated  as  part  of  the  award,  contained 
a  statement  of  the  reasons  for  the  decision  which  showed 
that  the  arbitrator  had  acted  on  an  incorrect  notion  of  the 
law  (/). 

The  Court  of  Queen's  Bench,  however,  at  the  present  day.  New  rale, 

(c)   Pratt  V.  HiUman,  4  B.  &  C.         {d)  Ames  v.  Milward,  8  Taunt. 

269  ;  Shannan  v.  Bell,  6  M.  &  S.  637. 

504 ;  Williams  v.  Jones,  5  M.  &  R.         (e)  Gaby  v.  Wilts  Canal  Com- 

3  ;  Wood  V.  Hotham,  5  M.  &  W.  pany,  3  M.  &  S.  580. 
674.  (7)  Kent  v-  Elstob,  3  East,  18. 

X  2 
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Paet  II.  ^1  jjQ^^  j^  seems,  consider  the  validity  of  the  legal  princi- 
— ^ — ^ples  on  which  the  arbitrator  has  proceeded,  unless  he  be  au- 
J^^^^^*  thorized  to  submit  a  point  of  law  for  their  review.  For 
reasonaun-  where  arbitrators,  after  assessing  the  amount  of  damages, 
trator  em-  without  any  power  given  them  by  the  submission,  stated  ex- 
powered  to  pressly  for  the  determination  of  the  court,  in  case  it  should 

Fuie  point.  ^  •f 

please  to  entertain  the  question,  the  construction  they  had 
put  upon  a  statute,  upon  which  their  assessment  proceeded, 
the  court  held  all,  after  the  positive  finding  of  damages, 
might  be  rejected  as  surplusage  {g), 
Doabtfnl  if  But  it  must  be  noticed,  that  in  a  recent  case  in  the  Com- 
Pleas  88-  mon  Pleas,  Wilde,  C.  J.,  refusing  a  rule  to  set  aside  or  refer 
8^t  to  the  back  an  award  good  on  its  face  on  the  ground  of  an  alleged 
mistake  in  law,  observed,  ^  Unless  upon  the  fELce  of  the 
award  we  can  distinctly  collect  what  the  arbitrator  intended 
to  decide,  and  we  can  see  that  he  has  decided  wrongly,  the 
coiurt  will  not  interfere  {h).  In  another  report  of  the  same 
case  the  statement  is  a  little  varied,  and  the  learned  judge  is 
reported  to  have  laid  down  the  condition  as  to  the  non-in- 
terference of  the  courts ;  thus,  "  Unless  they  could  distinctly 
see  that  the  arbitrator,  professing  and  intending  to  decide  in 
accordance  with  law,  had  unintentionally  and  mistakenly  de- 
cided contrary  to  law,"  they  would  not  interpose  (/). 

In  another  instance,  also,  Wilde,  C.  J.,  said,  ^^  It  is  also 

clear  that  if  there  be  matters  of  law  which  the  arbitrator 

thinks  are  proper  to  be  raised  as  questions  of  law  for  the 

court  to  determine,  the  court  will  entertain  them ;  and  to 

this  the  parties  to  the  reference  are  presumed  to  agree  "  {k). 

It  is  to  be  observed,  that  in  neither  of  the  two  oases  cited 

was  it  necessary  for  the  decision  of  the  question  before  the 

court  to  lay  down  the  above  propositions. 

Court  not        If  the  arbitrator,  not  being  empowered  to  state  facts  for  the 

gofficiency    purpose  of  raising  any  point  of  law  for  the  decision  of  the 

^toted*       co^irtj  s^t  out  in  his  award  a  statement  of  facts  on  which  he 

{g)  Wriffht  &  Cromford   Canal  (t)  Fuller  v.  Fenwick,  3  C.  B. 

Company,  In  re,  1  Q.  B.  98.  706. 

(A)  Fuller  v.  Fenwick,  16  L.  J.,  (*)  Toby  v.  Lovibond,  12  Jur. 

C.  P.  79.  436 1  S.  C,  17  L.  J.,  C.  P.  201, 
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profeBses  to  ground  his  decision,  and  those  facts  apparently   ^^^*  ^^« 

do  not  warrant  the  conclusion  at  which  he  ultimately  ar 1.1-' 

rives,  the  court  will  in  general  decline  to  draw  any  conclu- 
sion themselves  from  them  so  as  to  impeach  the  award,  and 
will  support  it  as  valid,  provided  it  contain  a  positive  defi- 
nite adjudication  on  the  matters  in  difference  (/) ;  and  ac- 
cording to  one  case,  provided  also  there  were  any  evidence 
which  a  judge  would  have  been  justified  in  leaving  to  a 
jury  (m). 

Thus,  where  an  action  of  trespass,  to  which  the  defendant  Stating  in- 
had  pleaded  not  guilty  and  a  justification,  was  referred,  and  naaom. 
the  arbitrator  awarded,  that  as  the  defendant  had  not  proved 
his  plea,  the  verdict  for  the  plaintiff  ought  to  stand,  and  then 
stated  a  number  of  reasons  for  his  opinion,  which  could  not 
be  considered  as  satisfEu^tory ;  the  court  held  the  adjudi- 
cation sufficient,  and  declined  to  consider  the  sufficiency  of 
the  reasons  assigned  (n). 

In  many  cases  the  court  will  not  presume  that  there  were  Court  not 
no  other  feicts  to  warrant  the  award  than  those  recited  in  it ;  |^[^^ 
the  arbitrator  may  have  a  particular  reason  for  stating  cer-  stated,  only 
tain  facts,  as  for  instance,  to  clear  the  character  of  a  party 
from  an  imputation  (o). 

I^  without  special  authority,  the  arbitrator  merely   find  Stating 
certain  feu^ts,   and  instead   of  finally  adjudicating  on  the  out  positive 
points  in  difference,  leave  the  law  to  be  applied  by  the  finding  ^»d, 
courts  the  award  will  not  be   final.     For  instance,  where, 
after  stating  the  facts,  the  award  proceeds,  ^'  If  on  these 
fACts  the  court  be  of  opinion  that  the  plaintiff  is  entitled, 
then  I  award  in  favor  of  the  plaintiff,  but  if  the  court  think 
the  defendant  entitled,  then   I   award  in  favor  of  the  de- 
fendant;" such  an  hypothetical  finding  is  insufficient  (/?). 
But  if  the  arbitrator  himself  fijrst  make  a  positive  adjudica- 
tion respecting  both  facts  and  law,  and  then  submitting  a 

(})   Archer  v.  Owen,  9   Dowl.  (o)    Lancaster  v.  Hemington,  4 

341.  A.  &  E.  346;   Teale  v.  Younge, 

(m)  Barrett  v.  Wilson,  1  C.  M.  M'Lel.  &  Y.  497. 

&  R.  586 ;  S.  C.  3  Dowl.  220.  (p)  Wright  &  Cromford  Canal 

(»)    Archer  v.  Owen,  9  Dowl.  Company,  In  re,  1  U.  B.  98 ;    An- 

341.  derson  v.  Fuller,  4  M.  &  W.  470. 
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Vam  II.  question  to  the  consideration  of  ^e  court,  add,  if  the  court 
— ^— ^ — V  shall  be  of  opinion  that  some  suggested  decision  different 
tiTe  ftn^^  ^lu  ^At  at  which  he  has  arrived  is  the  correct  one,  then  he 
"^ferti"*  d  *^*''^'*  accordingly,  the  award  will  be  final ;  for  the  court  will 
TCuoiure-  not  entertain  the  question,  but  will  look  only  to  the  positive 
jected.  finding,  and  reject  that  part  of  the  award  in  which  reference 
is  made  to  the  court  (q). 


Special  ^'   Duty  of  the  arbitrator  when  empowered  to  raue  a 

^^^Uta    P^^^^f^^'^ — ^The  submission  often  contains  a  provision 
laifle  points  directing  or  empowering  the  arbitrator  to  state  points  of  law 
^     ^*       on  the  fieu^e  of  his  award,  for  the  purpose  of  obtaining  the 
decision  of  the  court  upon  them.    In  one  case  the  court  is 
reported  to  have  said  that  even  without  such  a  clause  the 
arbitrator  has  power  to  state  a  case  for  the  opinion  of  the 
court  (r),  but  it  is  apprehended  that  it  is  very  doubtful  now 
whether  the  court  would  take  any  notice  of  points  raised  for 
dieir  consideration  without  the  parties  had  by  the  submis- 
sion previously  agreed  that  they  should  decide  upon  them  («) . 
When  com-     If  the  terms  of  the  submission  be  compulsory  that  the 
^^l^^ijtb.  arbitrator  shall  state  a  case  at  the  request  of  the  parties,  it 
is  the  duty  of  the  arbitrator  to  set  forth  fiilly  in  his  award 
all  such  £eu^  as  will  raise  all  the  questions  of  law  on  which 
the  decision  of  the  courts  is  desired,  and  it  seems  that  the 
award  will  generaUy  be  bad  if  he  fjBiil  to  do  so  (/).     To 
prevent  any  mistake,  it  is  advisable  for  him  to  call  upon  the 
parties  to  furnish  him  with  a  written  statement  of  the  ques- 
When  ari)i-  tions  of  law  they  require  to  be  raised.      But  if  by  the  terms 
libertj.       of  the  Order  of  reference   the  arbitrator  ^^  be  o^  liberty 
to  raise  any  point  for  the  opinion  of  the  court  at  the  request 
of  either  of  the  parties,**  he  is  not  bound  to  do  so  unless  he 

(9)  Barton  v.  Ransom,  3  M.  &  W.  674. 

W.  322 ;  Wright  V.  Cromford  Ca-  {s)  Wright  &  Cromford  Canal 

nal  Company,  I  Q.  B.  98 ;  Bradbee  Company,  In  re,  I Q.  B.  98 ;  Brad- 

V.  Christ's  Hospital,  4  M.  &  G.  bee  v.  Chnsf  s  Hospital,  4  M.  &  G. 

767 ;  Scott  V.  Van  Sandau,  6  Q.  B.  714. 

237.  (0  Bradbee  v.  Christ's  Hospital, 

(r)  Wood  V.  Hotham,  5  M.  &  4M.  &G.  714. 
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think  fit:     the  clause  is  an  enabling  not  a  compulsory  P^*n. 
one  (i#). 

Where  the  arbitrator  has  the  same  power  as  a  judge  at  Power  m  to 
Nisi  Prius  to  decide  as  to  the  admissibility  of  evidence,  and  ^mbta 
to  reserve  points  of  law  for  the  decision  of  the  court,  he  nMrred  m 
takes  a  correct  view  of  his  duty  if  he  refuse  to  pledge  him-  Nin  niiu. 
self  befdrehand  to  raise  on  the  face  of  his  award  all  the  ob- 
jections a  party  may  bring  forward,  retaining  to  himself  a 
discretion  on  the  subject  {x).    However,  as  the  meaning  of 
the  above  provision  in  the  submission  is,  that  the  award  is  to 
be  made  subject  to  the  exception  as  to  evidence,  and  the 
points  reserved,  according  to  the  analogy  of  Nisi  Prius  those 
points  which  the  award  reserves  the  court  will  decide ;  and 
if  any  objections  to  the  evidence  be  omitted  which  the  party 
may  think  ought  to  have  appeared,  he  will  be  free  to  avail 
himself  of  the   stipulation  in  the  order  of  reference,  and 
call  upon  the  court,  if  it  sustain  the  objection,  to  set  aside 
the  verdict  in  consequence  (y). 

When  the  arbitrator  is  at  liberty,  if  he  shall  think  fit,  to  Arbitmtor 
report  specially  to  the  court,  he  does  not  duly  exercise  his  jJlJ^^^' 
power  if  he  set  out  in  his  award  a  long  statement  of  the  not  eri- 
evidence,  leaving  the  court  to  draw  the  inferences  of  £act    "^^ 
It  is  his  duty  to  draw  the  necesssaiy  inferences  firom  the 
£iCts(;?). 

It  being  a  question  in  a  cause  whether  the  defendant,  a  Arbitrator 
pavmbroker,  had  made  proper  inquiries  of  a  person  coming  po^dy^ 
to  pledge  goods,  an  arbitrator,  to  whom  the  cause  was  re- 
ferred to  state  a  case,  stated  that  he  was  unable  to  say  whe- 
ther or  not  the  defendant  had  made  the  proper  inquiries;  the 
court  compelled  the  defendant  to  agree  to  another  reference 
to  the  arbitrator,  in  order  that  the  latter  should  find  positively 
in  the  affirmative  or  in  the  negative  (a). 

(«)  Wood  V.  Hotham,  5  M.  &  102. 

W.  674.    See  Jay  v.  Byles,  3  M.  &  (y)  Scott  v.  Van  Sandau,!  Q.  B. 

Sc.  86,  where  toe  provision,  the  102. 

arbitrator    '*  shall  state  points  of  {£)  Jephson  v.  HowkinSy  2  M.  & 

law/'  seems  to  have  been  treated  as  6.  366. 

enabling,  not  compnlsoij.  (a)  Ferguson  v.  Norman,  4  Bing. 

(«)  Scott  V.  Van  SancUtu,  1  Q.  B.  N  G.  52. 


312  HOW   TO   AWARD. 

Paet  II.       jn  Que  case,  where  there  was  a  provision  "  that  the  arbi- 
— —^ —  trator  shall  state  on  his  award  any  point  or  points  of  law 
^[wt?M^  raised  by  either  party,**  the  arbitrator  in  his  award  set  forth 
proposi-      in  terms  certain  abstract  legal  propositions  contended  for 
^^'         by  the  defendant  as  defeating  the  plaintiff*s  right  to  recover, 
and  certified  that  he  had  overruled  them,   as  upon   con- 
sideration of  the  evidence  it  appeared  to  him  none  of  the 
objections  ought  to  prevail.     The  court  refused  to  refer  the 
award  back  to  the  arbitrator  to  set  forth  the  facts  on  which 
the  questions  of  law  arose,  or  to  set  the  award  aside,  the 
arbitrator  having  decided  rightly  the  broad  propositions  of 
law  set  out  in  his  award  (b). 
Po|j*  "»■         If  it  clearly  appear  from  reading  an  award  that  an  arbi- 
be  left  open  trator  who  was  empoweted  to  raise  points  intended  to  leave 
^^^       a  particular  question  of  law  open,  the  court  will  consider  it, 
although  in  terms  the  arbitrator  may  in  one  part  of  his  award 
have  determined  it  (c). 
ProTiding        How  far  an  arbitrator,  when  empowered  to  raise  questions 
erento  of     for  the  court,  is  bound  to  make  an  adjudication  himself  on 
the  court^B   ^^  points  he  submits  for  the  opinion  of  the  court,  does  not 

deciuon.  '^        ^  ,  "^  ^     ,    , 

seem  quite  clear.  It  is,  however,  apprehended  that  it  is  un- 
necessary for  him  to  express  any  opinion  of  his  own,  and 
that  on  a  reference  at  Nisi  Prius  it  is  sufficient  for  him,  after 
stating  the  facts  of  the  case  in  his  award,  and  either  leaving 
it  generally  for  the  court  to  decide  on  them  whether  the 
action  or  defence  can  be  maintained,  or  setting  forth  special 
questions  only  for  their  determination,  to  conclude  by 
awarding  that  if  the  court  shall  be  of  opinion,  on  the  facts 
stated  or  the  questions  raised,  as  the  case  may  be,  that  the 
plaintiff  is  entitled  to  recover,  then  that  the  verdict  which 
has  been  taken  for  the  plaintiff  do  stand,  with  such  damages 
as  the  arbitrator  may  think  proper ;  but  if  the  court  shall  be 
of  opinion  that  the  action  is  not  maintainable,  or  that  such 
and  such  questions  raised  ought  to  be  decided  in  the  de- 
fendant's favor,  then  that  the  verdict  already  entered  for 
the  plaintiff  be  set  aside,  and  instead  thereof  a  verdict  be 

{b)  Jay  V.  Bylea,  3  M.  &  Sc.  86.         (c)  Sherry  v.  Oke,  3  Dowl.  349. 
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entered  for  the  defendant  (c{).  This  fonn  of  awarding  re-  Part  II. 
specting  the  action  is  merely  given  to  illustrate  the  principle  — 1-^ — !< 
involved^  and  cannot  in  itself  be  applicable  to  the  infinite 
variety  of  cases  that  may  occur ;  for  of  course  the  arbitrator 
ought  to  provide  for  the  efiect  of  every  possible  decision  of 
the  court  on  the  points  submitted,  so  far  as  they  may  affect 
the  various  issues  in  the  cause,  the  amount  of  damages  re- 
coverable, or  other  rights  and  liabilities  of  the  parties  regu- 
lated by  the  provisions  of  the  award. 

In  one  instance,  where  an  arbitrator  was  empowered  to  Baising 
direct  that  a  nonsuit  or  a  verdict  should  be  entered  for  the  ^aiiditjof 
plaintiff  or  the  defendant  as  he  should  think  proper,  and  ^^f^!^^^^ 
was  at  the  request  of  either  party  to  state  any  point  of  law  non  ob- 
upon  the  feu^e  of  his  award  for  the  opinion  of  the  court,  it  dicto. 
was  held  not  incumbent  on  the  arbitrator  to  decide  finally 
as  to  the  amount  of  damages  to  be  recovered,  and  to  direct 
how  the  judgment  should  be  entered  up,  but  that  having  by 
his  award  disposed  of  all  the  issues  joined  on  the  record, 
and  assessed  damages  separately  in  respect  of  each  griev- 
ance in  the  declaration,  and  having  referred  to  the  court,  at 
the  request  of  the  defendant,  by  a  sufficient  statement  of 
facts,  tihe  question  as  to  the  right  of  the  plaintiff  to  recover 
damages  in  respect  of  some  of  the  grievances  stated  in  the 
declaration,  and  at  the  request  of  the  plaintiff,  the  question 
as  to  the  validity  of  a  custom  set  out  in  a  plea,  and  the  alle- 
gations contained  in  it,  and  as  to  the  plaintiff's  right  to 
judgment  non  obstante  veredicto  on  the  same  plea,  should 
the  issue  thereon  be  found  for  the  defendant,  he  had  pro- 
perly discharged  his  duty,  and  was  not  bound  to  have  defi- 
nitely determined  as  to  the  validity  of  the  custom  (e). 

Sometimes  the  arbitrator  first  finds  the  various  issues  in  Dedding 
the   cause  referred  himself  subject  to  the   opinion  of  the^J^^JJ^ 
court,  and  then,  after  setting  forth  the  whole  feicts,  states  point  for 
particular  questions  on  which  he  requires  the  decision  of 

(d)  Richards  v.  Easto,  15  M.  &         (e)  Bradbee  v.  Christ's  Hospital, 
W.  244 ;  The  Grocers'  Company  v.     4  M.  &  G.  714. 
Donne,  3  Bing.  N.  C.  34. 
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Pam  II.  the  court,  and  concludes  with  the  awarding,  if  the  court 

snail  decide  a  partLCular  question  one  way,  then  he  awards 

in  one  way ;  if  in  another,  then  he  awards  in  another  (/). 
8hodd**ro^      ^*  ^  advisable  for  the  arbitrator,  though  he  determine  the 
vide  for  the  matter  himself  to  make  a  provision  for  the  event  of  the  court 
cOTrt  diSa-  <iiff©ring  from  him  in  opinion,  for  if  the  arbitrator  find  for 
ing  from     the  plaintiif  in  the  action  referred,  and  then  state  £Btcts  tor 
the  opmion  of  the  court  which  show  that  the  plaintiff  ought 
to  have  been  nonsuited,  the  comrt  cannot  direct  a  nonsuit  to 
be  entered,  but  can  only  set  the  award  aside  (y),  and  thus 
all  tibe  litigation  becomes  firuitless;  whereas,  if  he  direct 
that  in  case  the  court  differs  from  him  the  verdict  shall  be 
entered  for  the  defendant,  the  decision  of  the  court  in  feivor 
of  the  latter  vnll,  according  to  many  cases,  entitle  him  to 
have  the  verdict  entered  for  him  (h), 
Awaiding       Doubts,  however,  as  to  the  validity  and  utility  of  an 
G^.  ^    hypothetical  finding  were  in  one  case  thrown  out     The 
arbitrator  had  found  positively  fmr  the  complainant,  and 
then  stating  fEtcts,  awarded  that   if  the   court  should  be 
of  such  an    opinion,  then  the  sum  to  be  paid  should  be 
increased  to  such  another  sum,  and  if  of  another  opinion) 
that  it  should  be  reduced  so  much :  the  court  agreeing  with 
the  arbitrator,  supported  the  award ;  but  assuming  the  points 
of  law  to  have  been  properly  raised.  Lord  Denman,  C.  J^ 
expressed  a  doubt  whether,  if  the  court  had  disagreed  vdth 
tlie  arbitrator,  the  hypothetical  finding  and  assessment  could 
have  stood,  or  whether  the  award  must  not  have  been  set 
aside  altogether  (e).     There  does  not,  however,  seem  to  be 
any  case  in  which  the  court,  assenting  to  one  of  the  views 
suggested  by  the  arbitrator,  have  ever  refused  to  enforce  the 
hypothetical  finding  dependent  on  it,  and  instead  thereof 
set  the  award  aside^ 

(/)  ^Waller  v.  Lacy,  1  M.  &  6.  Arnold  v.  Mavor  of  Poole»  4  M.  & 

54 ;  Arnold  y.  the  Mayor  of  Poole,  6.  860 ;  Weob,  In  re,  8  Taunt. 

4.  M.  &  6.  860.  443 ;  Bradbee  v.  Christ's  Hospital^ 

(g)  Peters  V.  Anderson^  1  Marsh.  4  M.  &  6.  714. 

238.  («)  Wright   v.  Cromford  Canal 

(h)  France  v.  White,  8  Dowl.  Company,  1  Q.  B.  98. 
53 ;  Waller  v.  Lacy,  1  M.  &  G.  54 ; 
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On  the  contrary,  an  hypothetieal  decision  providing  for  ^^*'  ^• 
the  different  views  the  court  may  take  has,  as  will  be  seen     * 
from  the  cases  previously  cited  on  this  subject,  been  either  Hjpotbeti- 
assumed  or  decided  to  be  sufficiently  final  and  certain,  and  !jiJ^^* 
acted  on  by  the  courts. 

In  the  following  case,  where  the  submission  provided  that 
the  arbitrator  should  have  the  same  power  as  a  judge  at  Nisi 
Prius  to  decide  as  to  the  admissibility  of  evidence  and  to 
reserve  points  of  law  for  the  decision  of  the  court,  and  the 
arbitrator,  after  making  a  special  statement  of  fetcts  affecting 
the  admissibility  of  certain  depositions  in  evidence,  awarded 
that  the  verdict  should  be  reduced  to  JCl,356,  if  the  court 
should  be  of  opinion  that  the  depositions  of  A.  and  B.  were 
admissible,  to  £1,165  if  the  court  should  think  the  deposi- 
tions of  A.  only  admissible,  and  to  JC579  if  the  court  should 
think  neither  of  the  depositions  admissible ;  though  the  ob- 
servations of  Lord  Denman,  in  Wright  v.  Cram/ord  Canal 
Company  (£),  were  cited,  the  court  held  the  award  to  be 
final,  and  likened  it  to  the  finding  of  a  jury  in  a  special 
verdict,  and  they  observed  that  there  was  a  positive  finding 
for  the  plaintiff  for  the  smallest  of  the  three  sums,  and 
that  it  was  only  necessary  for  him  to  come  to  the  court 
in  case  he  wanted  a  larger  amount  The  court,  however, 
on  motion,  gave  the  plaintiff  the  benefit  of  one  of  the 
hypotibetical  findings,  and  directed  the  verdict  to  stand  for 
£1,165  (/). 

(k)  I  Q.  B.  98.  23r. 

(/)  Scott  V.  Van  Sandau,  6  Q.  B. 
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SECTION  IX. 

THE  AWARD   THOUGH   BAD   IN    PART,   WHEN   GOOD   FOR    THE 

REST. 


Part  II.       I.   When   the  bad  part  of  the  award  is  separable.] — 
CH.  V.  8.9.  Though  before  the  time  ofKing  James  the  First,  according  to 
Award  bad  ^olt,  C.  J.,  an  award  void  in  part  was  considered  void  alto- 
in  part  may  gether  (a),  it  is  now  quite  clear  that  an  award  bad  in  part 
all  matters  ^^7  often  be  good  for  the  rest.     If,  notwithstanding  some 
^®^^®"      portion  of  the  award  is  clearly  void,  the  remaining  part  con- 
tain a  final  and  certain  determination   of  every  question 
submitted,  the  valid  portion  may  frequently  be  maintained  as 
the  award,  though  the  void  part  be  rejected  (6). 
When  bad       The  bad  portion,  however,  must  be  clearly  separable  in 
rable!*^'    its  nature  in  order  that  the  award  may  be  good  for  the  re- 
sidue (c).     When  it  is  so  divisible,  the  faulty  direction  will 
alone  be  set  aside. 
Award  bad       This  position  is  illustrated  by  the  numerous  cases  in 
ex^  °'   which  an  arbitrator  has  exceeded  his  authority  by  directing 
something  to  be  done  which  he  had  no  power  to  order,  and 
therefore  made  an  award  clearly  invalid  as  to  the  unautho- 
rized direction. 
ExoeMas         Thus,   where  the  plaintiff   seeks  to  enforce   an  award 
which  orders  the  defendant  to  pay  him  a  specified  sum, 
and   also  the   amount  of  the  costs  of  an  action   between 
them,  or  of  the  reference,  or  to  pay  them  at  a  particular 
time,  and  the  arbitrator  has  no  such  power  over  the  costs  as 
he  assumes,  and  consequently  the  direction  as  to  costs  is 
void ;  yet  if  the  latter  be  clearly  separable  from  the  other 
portion  of  the  award,  the  court  will  compel  the  defendant 

(a)  Furlong  v,  Thornigold,   12  (c)   Tandy  v.  Tandy,  9  Dowl. 
Mod.  533.  1044  ;  Auriol  v.  Smith,  1  Turn.  & 

(b)  Stone  v.  Phillipps,  4  Bing.  R.    121 ;    Watkina    v.   Phillpotts, 
N.  C.  37.  M'Lel.  &  Y.  393. 
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AWARD  BAD  IN   PART.  317 

to  perform   the  rest  of  the   award,   and   to  pay  the   sum  ^a»*  II- 
awarded  (a).  

If  an  arbitrator  determine  the  cause  referred  by  finding  Excess  as 
the  issues  properly,  and  then  without  authority    direct  a  ye^ct 
verdict  to  be  entered,  the  court  will  not  set  aside  the  good 
part  of  the  award,  since  the  unauthorised  direction  as  to  the 
verdict  is  separable,  and  may  be  rejected  alone  (e). 

An  arbitrator  who  had  no  power  to  direct  a  judgment  to  be  Excess  as 
entered,  awarded  on  an  action  of  ejectment  in  the  following  judgment 
terms.  ^  I  award,  order,  and  determine,  that  judgment  for 
the  plaintiff  be  entered  in  the  said  action,  with  one  shilling 
damages,  and  that  the  plaintiff  do  recover  under  the  said 
judgment  a  plot  or  parcel  of  land,^ — describing  it.  The  court, 
setting  aside  the  direction  as  to  the  entering  of  judgment, 
refused  to  set  aside  the  award  wholly,  being  of  opinion  that 
if  all  mention  of  the  judgment  were  struck  out,  there  was  a 
sufficient  finding  of  the  cause  in  the  plaintiff's  favor,  and 
that  it  might  be  struck  out  without  altering  the  intention  of 
the  award  as  to  the  matters  within  the  arbitrator's  jurisdic- 
tion (/). 

Where  the  award  orders  the  defendant  to  pay  one  sum  to  Excess  as 
the  plaintiff  and  another  to  a  stranger,  or  to  execute  a  lease  get. 
for  life  of  certain  lands  to  the  plaintiff,  with  remainder  in  fee 
to  a  stranger,  the  defendant  has  been  compelled  to  give  the 
plaintiff  what  the  award  directs,  though  he  is  not  bound  to 
obey  the  arbitrator  as  far  as  regards  the  stranger  (^).  So 
likewise,  if  one  party,  a  banker,  be  ordered  to  pay  the  other 
a  sum  out  of  a  stranger's  money  in  his  hands,  though  clearly 
the  arbitrator  has  no  right  to  meddle  with  funds  of  third 
parties,  the  party  to  whom  the  payment  is  ordered  to  be 


(d)    Candler  v.   Fuller,  WiUes,  Reee  v.  Waters,  16  M.  &  W.  263. 
62 ;  AitchesoD  v.  Cargey,  2  Bing.         (e)  Howett  v.  Clements,  1  C.  B. 

199;  Whitehead  v.  Firth,  12  East,  128  ;  Hawkyard  v.  Stocks,  2  D.  & 

166 ;   Strutt  v.  Rogers,  7  Taunt.  L.  936. 


212 ;  Boodle  V.  Davies,  3  A.  &  E 
200 ;  Barker  v.  Tibson,  2  W.  Bl 
953 ;  Cockbum  v.  Newton,  9  Dowl 
676 ;  Marder  v.  Cox,  Cowp.  127 


Firth  V.  Robinson,  1  B.  &  C.  277  ;     Dig.  Arb.  E.  14. 


(/)  Doe  d.  Body  v.  Cox,  4  D. 
&  L.  76. 

(g)  Bretton  v.  Prat,  Cro.  Eliz. 
758 ',  Bac.  Ab.  Arb.  E.   1 ;  Com. 
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Pabs  IL  made  may  sustain  the  award  as  to  oilier  parts,  if  they  be 

OS*  *  't  *  St  Va  

not  affected  by  the  direction  as  to  stranger's  money  (A). 

ExoeM  as  If  the  arbitrator  order  the  parties  to  execute  mutual  re- 
leases  of  all  matters  in  difference,  when  the  submission  is 
confined  to  particulax  differences ;  or  of  all  differences  up  to 
the  date  of  the  award,  the  arbitrator  having  power  only  up 
to  the  date  of  the  submission;  though  in  one  case  it  was  con- 
dered  that  a  release  being  an  entire  instrument  could  not  be 
void  in  part  and  good  in  part  («),  the  courts  have  often  held 
that  this  direction  is  good  to  compel  the  parties  to  execute 
releases  as  to  the  particular  matters,  and  up  to  the  dote  of  the 
sulmiission,  but  void  as  to  the  matters  not  referred,  and  as 
to  differences  arising  subsequent  to  the  reference  (k). 
Excess  as  8o  if  on  a  submission  respecting  suits  for  tithes,  the  award 
""^  order  all  suits  between  the  parties  to  cease,  there  being  suits 
for  other  things  depending  between  the  parties,  the  award  is 
void  as  to  the  suits  for  the  other  things,  and  good  as  to  the 
suits  for  tithes  (/). 

In  like  manner  when  the  costs  of  the  action  are  to  abide 

the  event,  if  the  arbitrator,  after  finding  on  all  the  issues, 

direct  a  stet  processus,  the  direction  is  void,  as  being  an 

excess  of  authority,  but  being  clearly  separable,  may  be 

rejected  without  invalidating  the  rest  of  the  award  (m). 

Excess  as        When  the  main  question  was  which  of  two  parties  jointly 

to  directions  interested  in  a  ship  should  pay  the  expenses  incurred  on 

be  done,      account  of  it  after  a  certain  date,  and  the  arbitrator  directed 

one  of  them  to  pay  them,  and  to  give  the  other  a  bond  of 

indemnity  against  the  payment  of  them,  the  majority  of  the 

court  held  the  award  good  in  toto :  and  Maule,  J.,  though  he 

doubted  as  to  the  award  of  the  bond,  was  yet  of  opinion  that 


(A)  Ingram  v.  Milnes,  8  East,  vett,  2  Ld.  Raym.  961 ;    Hill  v. 

444.  Thoni,  2  Mod.  30d:  Abrahat  v. 

(t)  Vanlore  v.  Tribb,  RoUe,  Ab.  Brandon,  10  Mod.  201 ;  Anon,  12 

Arb.  N.  1,  p.  258 ;  1 S.  C.  RoUe,  Rep.  Mod.  8 ;  Hooper  v.  Pierce,  12  Mod. 

437  contr&;  Pickering  v.  Watson,  116. 

2  W.  Bl.  1118  contriL  (Q  Webb  v.  Ingram,  Cro.  Jac. 

(k)    Doe  d.  WUliama  v.  Rich-  663. 

ardson,  8  Taunt.  697 ;  Lee  v.  £1-  (m)  Ward  v.  Hall,  9  Dowl.  610. 
kins,  12  Mod.  585 ;  Squire  v.  Gre. 
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even  if  that  were  invalid,  the  award  would  only  be  bad  pro   ^^^  1^- 

^       ^      ,     X  '^        OH.V.  8.9. 

tanto  (w).  

An   arbitrator  appointed  to  decide  upon  the  method  of  Faton  re- 
draining  certain  lands,   after  ordering  certain  works,  ex-^^^*'"' 
ceeded  his  authority  by  giving  a  direction  respecting  future 
repairs.     The  House  of  Lords  held  the  award  bad  only  for 
the  excess,  as  by  striking  out  that  direction  the  rest  of  the 
award  was  not  affected  (o).  So  where  the  arbitrator,  who  had  Hvpotheti- 
power  to  regulate  the  use  of  a   stream  of  water  flowing  ^oiT^^ 
through  certain  ponds,  alter  directing  how  it  was  to  be  used, 
added  a  provision  concerning  the  flow  of  the  stream  in  case 
the  ponds  should  be  filled  up  at  any  time,  the  court,  inclin- 
ing to  think  this  hypothetical  finding  an  excess  of  the  arbi- 
tnUor's  authority,  were  clearly  of  opinion  that  it  did  not 
vitiate  the  other  directions  in  the  award  (p). 

An  award  to  pay  a  certain  amount  for  goods  sup-  Ezoess  bm 
plied  contained  a  proviso  that  if  he  who  was  to  pay  could,  ^^"^"^ 
before  a  certain  day,  disprove  the  receipt  of  the  goods,  or 
give  better  proof  of  the  pajonent  of  some  sums  of  money,  he 
should  be  relieved  from  payment  of  all  such  portions  of  the 
amount  as  should  be  so  disproved  or  proved  respectively. 
In  one  report  of  this  case  it  is  stated  that  the  court  held  the 
reservation  void,,  but  the  award  good,  as  an  award  to  pay 
the  whole  amount,  and  that  the  provision  respecting  the 
proof  of  payment  was  simply  void  as  surplusage,  for  that  the 
authority  of  the  arbitrator  was  at  an  end  the  moment  the 
award  was  made  (q).  In  another  report  of  the  same  case  it 
was  said  the  court  took  time  to  consider  whether  the  reser- 
vation should  frustrate  the  whole  award,  or  whether  the 
award  should  stand,  and  only  the  reservation  be  void  (r). 

An  arbitrator,  to  whom  an  action  respecting  a  water- 
course and  aU  matters  in  difference  was  referred,  directed  a 
verdict  for  the  plaintiff,  and  ordered  certain  works  to  be 


(n)  Brown  v.  Watson^  0  Bing.  Price,  633. 

N.  C.  1 18.  (q)  Beckwith  v.  Warley,  Rolle. 

(o)  Johiuton  v.  Cheape,  5  Dow.  Ab.  Arb.  H.  9,  p.  260. 

347.  (r)  Warley  v.  Beckwith,    Hob. 


(p)  Winter  v.    Letbbridge,   13     218. 
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Paet  II.   ^Qj^Q  \yy  the  defendant.    He  then  added,  that  as  disputes 

OH.  T.  8.  9.  "^ .  .  .... 

might  arise  respecting  the  performance,  the  plaintiff,  if  dis- 
satisfied with  it,  might  (on  giving  notice  to  the  defendant) 
bring  evidence  before  the  arbitrator  of  the  insufficiency  of 
the  work,  and  the  defendant  might  also  give  evidence  on  his 
part,  in  order  that  a  final  award  might  be  made  concerning  the 
matters  in  difference ;  but  if  no  proceedings  were  taken  by 
the  plaintiff  within  two  months  after  the  work  was  done,  the 
award  then  made  should  be  final,  and  he  enlarged  the  time 
for  making  his  further  and  final  award,  if  requested,  to  six 
months.  The  court  held  the  latter  part  of  the  award  bad,  as 
it  assumed  to  reserve  a  power  over  future  differences,  which 
was  not  authorized,  but  that  the  former  part  was  good,  as 
being  a  final  decision  of  all  the  matters  in  difference  at  the 
time  of  the  submission,  and  that  the  clause  as  to  making  a 
further  and  final  award  was  to  be  considered  as  having  re- 
ference to  prospective  differences  only,  and  so  not  to  affect 
the  valid  part  of  the  instrument  («). 
Who  may  It  may  be  observed  with  regard  to  the  class  of  cases  above 
^^^  cited,  that  although  the  courts  have  refused  to  allow  the 
wholly  bad  party  who  is  ordered  to  do  certain  acts    to  obiect  that  the 

for  excess.  ,  ,  •' 

award  is  wholly  void  because  the  arbitrator  has  awarded 
something  within  his  power,  and  also  something  beyond,  yet 
it  by  no  means  follows  that  in  many  of  them  the  award 
would  not  have  been  set  aside  in  toto,  had  the  complaint  come 
from  the  other  party  that  he  could  not,  by  reason  of  the 
badness  of  the  award  in  one  particular,  receive  all  the  benefit 
the  arbitrator  contemplated  to  give  him  {i). 
Illegal  Where  an  arbitrator  directed  payment  to  the  defendant  of 

a  sum  of  money,  as  the  balance  of  the  general  account,  and 
also  of  another  sum  stated  on  the  face  of  the  award  to  be 
due  to  the  defendant  on  account  of  Ulegal  insurance  part- 
nership transactions  between  him  and  the  plaintiff,  the  award 
Poor  rate  was  held  bad  as  to  the  latter  sum  only  (u).  But  where 
"^  *^*'-    some  farmers,  conceiving  themselves  overrated  to  the  poor- 

(s)  Manser  v.   Heaver,  3  B.  &     Dowl.281. 
Ad.  295.  («)  Aubert  v.  Maze,  2  B.  &  P. 

(0  Taylor  v.    Shuttlcworth,    8     371. 
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rate  in  proportion  to  other  parishioners,  entered  into  a  sub-   ^^R*  ^^• 
mission  with  the  churchwardens  and  overseers,  by  which  the     '   '      ' 


validity  of  the  rate,  the  costs  of  preparing  for  an  appeal  to 
the  sessions  respecting  it,  and  the  costs  of  the  reference, 
were  left  to  the  arbitrators,  who  awarded  on  each  matter ; 
the  majority  of  the  Court  of  Exchequer  held,  that  as  the 
chief  subject-matter,  namely,  the  rate,  was  one  which  could 
not  lawfully  be  referred  to  arbitration,  the  award  respecting  it 
was  void,  and  being  void  as  to  the  principal  matter,  it  was 
void  as  to  the  costs  also  (x). 

Although  the  doing  an  act  such  as  the  executing  mutual  Excess  a 
releases  be  made  conditional  upon  payment  of  certain  sums  *'^^*^'\ 
and  certain  costs,  it  has  been  held,  that  although  the  direc- 
tion as  to  costs  be  void,  it  can  be  so  far  separated  in  some 
cases  as  to  permit  of  the  award  being  sustained  for  the  re- 
sidue (y). 

Where  the  costs  were  in  effect  to  abide  the  event,  and  the 
arbitrator,  after  directing  the  defendant  to  pay  the  plaintiff  a 
certain  sum  for  the  debt  due,  and  another  sum  stated  in  the 
award  to  be  the  amount  of  the  plaintiff's  costs,  had  ordered  that 
after  payment  of  the  several  sums  each  party  should  execute 
a  release  to  the  other  if  required ;  it  was  objected  that  as  the 
arbitrator  had  exceeded  his  authority  in  ascertaining  the 
amount  of  the  costs,  the  direction  as  to  that  payment  was  in- 
valid, and  that  as  the  defendant's  obtaining  a  release  was  made 
conditional  on  payment  of  that  sum  among  others,  so  that  the 
defendant  could  not  obtain  the  release  without  paying  a 
sum  the  arbitrator  had  no  right  to  impose,  the  whole  award 
was  void.  But  Coleridge,  J.,  agreeing  that  the  arbitrator 
had  no  authority  to  tax  the  amount  of  the  costs,  yet  feeling 
himself  bound  by  the  decision  of  Aitcheson  v.  Cargey  {z)j 
sustained  the  award,  holding  the  bad  part  separable,  and 
that  the  defendant  would  probably  entitle  himself  to  the 
release  on  payment  of  the  costs  regularly  taxed,  and  the 
amount  of  the  debt  (a). 

(«)    Thorp    V.    Cole,    4   Dowl.         {z)  2  Ring.  199. 
457.  (a)  Kendrick  y.  Davies,  5  Dowl. 

(y)  Aitcheson  v.  Cargey,  2  Bing.  693. 
199. 
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Pi^i  IL  ,     Though  the  awaxd  be  deficient  as  to  a  matter  within  the 

CH    "V*  B   u 

U.  submission,  if  it  be  separable  the  rest  of  the  award  may  often 

Bad  part  be  Supported.  Thus,  if  the  arbitrator  haying  power 
thongh  no  ^^®'  *^®  oosts,  Order  the  defendant  to  pay  the  plaintifi*  a 
excess.  gum  of  money  for  debt  or  damages,  and  also  the  costs  of  the 
^^^-      action,  but  the  direction  as  to  the  costs  be  bad  for  uncer- 

nncertain  as      . 

to  part.  tainty,  as,  for  instance,  if  the  amount  of  costs  be  not 
specified,  and  the  action  be  in  an  inferior  court,  so  that  they 
cannot  be  taxed,  and  therefore  the  arbitrator  ought  to  haye 
fixed  the  sum,  or  if  the  arbitrator  be  specially  directed 
to  ascertain  the  amount  himself,  the  court  will  hold  the 
plaintiff  may  enforce  the  award  as  to  the  specified  sum  for 
the  debt  or  damages  {b). 
Alternative  We  have  previously  seen  that  in  the  case  of  an  alternative 
award.  award,  if  the  award  be  bad  as  to  one  alternative,  or  if  it  be 
impossible  or  uncertain,  the  award  is  good  and  absolute  as 
to  the  other  (<?). 


Bad  part         II.   When  the  bad  part  of  the  award  is  inseparable.] — 
Bward"^^*'  If  the  objectionable  provisions  in  the  award  be  inseparable 
whoUyyoid.  from  the  rest,  or  not  so  clearly  separable  that  it  can  be  seen 
that  the  part  of  the  award  attempted  to  be  supported  is  not 
at  all  affected  by  the  faulty  portion,  the  award  will  be  alto- 
gether avoided  (d). 

The  following  cases  are  examples  of  the  rule,  and  show 

in  what  instances  a  direction  which  the  arbitrator  has  no 

power  to  make  will  vitiate  the  award. 

Excess  in-        Where  an  arbitrator,  who  had  no  power  to  order  a  verdict 

awaS  *' .  to  be  entered,  made  an  award  in  these  terms :  "  1  award  and 

▼Old.  direct  that  a  verdict  in  this  cause  be  finally  entered  for  the 

plaintiff,  with  j£284  12«."  damages,  the  court,  agreeing  that 

if  the  faulty  part  had  been  contained  in  a  distinct  paragraph 

it  might  have  been  rejected,  and  the  rest  sustained,  held  the 

(b)  Morgan  v.  Smith,  1   Dowl.  (e)    Simmon  da    v.    Swaine>     1 

N.  S.  617  ;  £ngland  v.  Davison,  9  Taunt.  54S ;  Wharton  v.  King,  2 

Dowl.  1052  ;  Addison   v.  Gray,  2  B.  &  Ad.  528  ;  ante,  p.  270. 

Wils.  293 ;  Barjfrave  v.  Atkins,  3  (d)  Candler  v.  FuUer,  Willes,  62 ; 

Lev.    413;    Pinkny    v.    Bullock,  Storke  v.  De  Smeth,  Willes,  66; 

cited  3  Lev.  413.  Bowes  v.  Fernie,  4  M.  &  C  150. 
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award  bad  in  toto,  since  the  whole  being  comprised  in  one  ^^^^  l^* 
sentence,  the   clause  containing  the   excess  could  not  be     ' 
diyided  from  the  rest  (e). 

If  the  arbitrator  award  collectively  on  matters  within  and  Single  sum 
matters  not  within  the  submission,  so  that  the  court  cannot  matten  not 
see  how  much  of  ihe  adjudication  applies  to  each,  the  award  i^^i^^- 
will  be  bad  in  toto.     For  example,  if  the  arbitrator  have  no 
power  to  give  interest  beyond  die  submission,  and  he  award 
one  entire  sum  for  principal  and  interest  to  a  day  subsequent 
to  the  submission,  unless  the  court  can  separate  die  amount 
given  for  interest  beyond  the  submission,  the  whole  award 
must  be  set  aside  (/). 

By  the  terms  of  an  agreement,  a  lease  of  a  colliery  was  to  Lease  for 
be  granted  for  sixty*three  years,  from  the  1st  May,  1801,  ihe  |^t'*^ 
lessees  to  be  allowed  three  years  for  winning  the  colliery  rent 
free.  An  arbitrator,  to  whom  it  wa^  referred  *^  to  give  such 
directions  as  to^a  lease,  according  to  the  agreement,  as  he 
should  think  fit,"  having  directed  a  lease  for  sixty-three  years 
from  the  1st  May,  1804,  was  held  to  have  exceeded  his  autho- 
rity, as  the  sixty-three  years  were,  by  the  agreement,  to  be 
counted  from  die  1st  May,  1801,  and  he  had  no  power 
to  go  beyond  the  agreement ;  and  the  award  was  held  void 
altogether  (^). 

Where  an  arbitrator,  appointed  to  determine  the  purchase  Price  to  be 
price  of  an  estate,  exceeds  his  authority  after  fixing  a  price,  ^j^uj^day. 
by  directing  payment  at  a  friture  day,  it  seems  the  direction 
as  to  the  future  day  of  payment  is  not  separable,  so  as  to 
leave  the  award  as  to  the  price  valid,  for  the  court  will  not 
take  upon  itself  to  say  that  the  time  of  payment  has  not 
some  connexion  with  the  amount  awarded  (A). 

Where  the  arbitrators  awarded,  among  other  things,  that  CoBts  as  be- 
the  action  should  cease,  that  the  defendant  should  pay  the  ney  and 
plaintiff  jC50  towards  the  costs  incurred  in  the  cause  and^^®"^* 
reference,  that  the  plaintiff  should  pay  his  own  costs  of  the 
cause  and  reference,  and  should  also  pay  to  the  defendant 

{e)  Jackson  v.  Clarke,  M'Lel  &  (ff)  Bonner  v.  Liddell,  1  B.  &  B. 

Y.  200.  80. 

(/)  Watkins  v.  PhiUpotta,  M'Lel,  (A)  Emery  v.  Waee,  8  Ve«.  604,  a. 
&  Y.  393. 
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Part  XL  the  costs  of  the  defendant  in  the  cause  and  reference,  the 

OH  T*  8  0 

'  '  *  '  said  costs  to  be  taxed  as  between  attorney  and  client,  the 
court,  holding  that  the  arbitrators  had  exceeded  their  autho- 
rity in  awarding  costs  as  between  attorney  and  client,  set 
aside  the  whole  award,  since  the  direction  to  tax  the  costs 
as  between  attorney  and  client  was  so  connected  with  the 
benefit  intended  to  be  granted  to  the  defendant,  that  they 
could  not  reject  it  and  sustain  the  rest  (t). 
^Md*^  On  a  reference,  among  other  things  respecting  the  de- 
tions.  fendant's  bill  of  costs  as  an  attorney,  the  arbitrator  was  to 
ascertain  the  balance  between  the  parties,  but  no  question  of 
liability  was  to  be  raised ;  the  court  held  that  the  arbitrator 
ought  not  to  have  made  any  deductions  from  the  defendant's 
bUl  on  account  of  his  not  having  been  admitted  an  attorney 
of  one  of  the  superior  courts  of  Westminster;  and  on  it 
being  shown  by  affidavits  that  he  had  made  such  deductions? 
they  set  aside  the  whole  award  {k). 

In  a  case  in  equity,  where  the  arbitrator,  (who  by  the  sub- 
mission had  no  authority  to  disallow  a  particular  sum  ad- 
mitted by  the  defendants,)  after  finding  the  general  balance 
due  from  them,  stated  in  his  award  that  in  the  accoimts  he 
had  not  charged  them  with  the  sum  in  question,  although 
the  defendants,  when  the  award  was  pronounced  bad  for  the 
disallowance,  offered  to  allow  that  sum  in  account  against 
themselves,  the  Master  of  the  Rolls  held  that  the  error  could 
not  be  so  cured,  and  set  aside  the  whole  award  (/) . 
Direction  An  award  provided,  that  if  the  defendant,  before  a  cer- 
on  ezceM.  tain  day,  could  show  that  he  had  delivered  certain  currants  to 
the  plaintiff,  then  the  arbitrators  or  an  umpire  would  make  a 
frirther  award,  but  if  he  could  not  show  it,  that  the  plaintiff 
should  be  free  from  any  claim.  The  award  then  added,  that 
the  defendant  should  pay  a  certain  sum  to  the  plaintiff, 
unless  the  arbitrators  or  the  umpire  made  a  further  award  re- 
specting the  currants  within  a  certain  time.  The  court  held 
the  award  void,  though  there  was  no  further  award  made,  as 

(0  Seckham  v.  Babb,  8  Dowl.     W.  32. 
167;  S.  C.  6  M.  &  W.  129.  W  Skipworth   v.   Skipworth,  9 

(it)  Harries  v.  Thomas,  2  M.  &     Beav  135. 
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they  considered  the  last  clause,  ordering  the  defendant  to  ^^"'^  ^^• 
pay,  had  dependence  on  the  first  part,  which  was  void  as      ' 
contemplating  the   making  of  a  further  award,  which  was 
beyond  the  arbitrators'  power  (m). 

Where  an  arbitrator,  who  had  to  settle  the  terms  of  aDifficultjin 
lease,  among  other  things  ordered  the  premises  to  be  put  in  J^^fr^m* 
repair,  to  the  satisfaction  of  a  third  party  named,  this  pro-  B<^  v^^ 
vision  being  void,  as  a  delegation  of  authority,  was  held  to 
render  the  whole  award  void,  as  being  inseparable  from  the 
rest.     In  giving  judgment,  Lord  Denman,  C.  J.,  made  the 
following  remark :  "  I  always  find  a  difficulty  in  separating 
the  good  part  of  an  award  from  the  bad.     The  arbiti*ator 
probably  frames  one  part  with  a  view  to  the  other,  and  each 
may  be  varied  by  the  view  which  he  takes  of  the  whole"  (w). 

This  observation  is  worthy  of  attention,  since  it  seems 
to  embody  the  principle  on  which  the  courts  will  act 
at  the  present  day,  when  they  are  called  upon  to  decide 
whether  an  award  clearly  bad  in  part  can  be  separated  as  to 
the  remainder,  for  it  must  often  happen  that  a  direction  per- 
^ctly  separable  as  far  as  the  grammatical  construction  of 
the  award  is  concerned,  is  the  ground  on  which  the  arbitrator 
has  proceeded  in  making  some  equivalent  provision  affecting 
the  other  party. 

In  many  of  the  old  cases,  the  courts  held  that  awards  were  Old  rale, 
to  be  sustained,  whatever  portions  were  struck  out  as  im-  ^™*  "** 
properly  awarded,  provided  in  the  end  there  remained  some-  awarded  to 
thing  awarded  on  each  side,  so  as  in  a  technical  manner  to 
satisfy  the  rule  respecting  mutuality,  although  the  award  so 
modified  amounted  to  a  very  different  measure  of  reciprocity 
from  that  which  the  arbitrator  intended  (o). 

Thus  where    the    arbitrator   ordered    the    defendant  to  ^^^,  with 
execute  a  bond  for  the  payment  of  money  to  the  plaintiff, 
with  two  sureties,  and  that  thereupon  the  plaintiff  should 

(m)  Brown  v.  Dalton,  Rolle  Ab.  grave  v.  Atkins^  3  Lev.  413  ;  Lind- 

Arb.  H.  10,  p.  250.  sey  v.  Aston,  2  Bulet.  38 ;  Lee  v. 

(n)  Tomlin  v.  Mayor  of  Ford-  Elkins,  12  Mod.  585;     Osbom's 

wich,  5  A.  &  £.  147.  case,    10   Rep.    129  b. ;   Bedell  v. 

(o)  Joyce  V.  Haines,  Hard'  399;  Moor,  cited  10  Rep.  131  b. 
Harris  v.  Knipe,  1  Lev.  58 ;  Bar- 
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PabtII.  execute  a  release,  the  court  held  the  direction  as  to  the 

OH.  Y  S«  9« 

'  sureties  Toid,  but  good  as  to  the  defendant,  and  that  the 


plaintiff  would  be  bound  to  execute  a  release  as  soon  as  the 
defendant  should  deliver  a  bond  signed  by  himself  alone  (p). 
The  effect  of  the  above  decision,  it  will  be  seen,  was  to  com- 
pel the  plaintiff  to  accept  a  slighter  security  than  the  arbi- 
trator designed,  as  an  equiyalent  for  his  executing  the  re- 
lease. 
Modem  A  rule,  however,  more  consonant  to  the  principles  of 

bad 'if  re-    justicc  has  long  been  adopted;  for  if  by  the  nullity  of  the 
Si^L       &^^<1  ^  ^°y  P^  o^®  o^  ^6  parties  cannot  have  the  benefit 
intended  him  as  a  recompense  or  consideration  of  that  which 
he  is  to  do  to  the  other,  the  award  will  usually  be  treated  as 
void  in  the  whole  (q). 

Thus  an  award  that  one  should  pay  the  money  due  for 
task-work,  (without  saying  what  sum,)  and  that  the  other 
should  pay  <£25,  and  that  both  should  give  general  releases, 
being  uncertain  and  void  as  to  the  task-work,  is  void  as  to 
the  whole,  although  mutual  releases  were  awarded,  for  the 
payment  for  the  task-work,  as  well  as  the  general  release, 
was  intended  as  a  recompense  for  the  £25  on  the  other 
side  (r).  So  also  an  award  that  the  defendant  should  have 
certain  trees,  and  that  he  should  give  security  to  the  plaintiff 
for  the  payment  of  a  specified  sum  is  void ;  the  latter  direc- 
tion is  bad,  for  not  stating  with  certainty  what  security,  and 
one  part  being  void,  the  other  part  must  be  void  too,  or  else 
there  would  be  an  advantage  to  one  party  only  (s).  So 
where  the  payment  of  a  sum  of  money  was  directed  to  be 
made  to  A.,  on  A.  his  wife  and  son  conveying  an  estate,  as 
the  wife  and  son  were  not  parties  to  the  submission,  the 
direction   as  to  them   was  void,  and  therefore  the  whole 


(p)  Thiirsby  v.  Helbert,  Garth.  £.14;  Winchv.Saondera^Cro.Jac. 

159;  S.  C.  1  Show.  82,  3  Mod.  584;  See  notes  to  Pope  v.  Brett,  2 

272 ;  See  Norwich  v.  Norwich,  3  Saund.  293,  b. 

Leon.  62 ;    Furlong  v.  Thomigold,  (r)  Pope  v.  Brett,  2  Saund.  293* 

12  Mod.  533 ;  Cooke  v.  Whorwood^  b. ;  Com.  Diff.  Arb.  E.  14. 

2  Saund.  337.  (s)  Bac.  Ab.  Arb.  E.  3;  Thinne 

(q)  Bac.  Ab.  Arb.  E.  3 ;  RoUe  Ab.  v.  Rigby,  Cro.  Jac.  314. 
Arb.  K.  8,  p.  253 ;  Com.  Dig.  Arb. 
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award  was  void,  since  the  party  could  not  enforce  the  in-   P^**  ^^- 

OH.  y.  8«  V* 


tended  equivalent  for  which  his  money  was  to  be  paid  (t). 

So  where  after  issue  joined  a  cause  was  referred,  but  no  Costa 
power  was  given  to  award  a  verdict,  and  the  arbitrator  ^J||^^*^^ 
awarded  a  verdict  for  the  defendant,  and  directed  mutual 
releases  to  be  executed  of  all  manner  of  actions,  &c.,  the 
court  held  the  award  to  be  wholly  void  for  the  excess  of 
authority  in  awarding  a  verdict,  since  the  costs  of  the  cause 
being  to  abide. the  event,  if  the  direction  respecting  the 
verdict  were  struck  out,  there  would  be  no  determination  of 
the  cause  for  the  defendant,  and  so  he  would  lose  his  costs 
of  the  cause,  and  thus  the  sense  of  the  rest  of  the  award 
would  be  altered  (u). 

So  on  a  reference  between  assignees  of  a  bankrupt  and  a  Ezceu  af- 
banking  company,  respecting  some  bills  of  exchange,  where  ^*"^  ^^' 
the  arbitrator  awarded  that  the  bills  were  the  property  of  the  rest, 
assignees,  and  that  the  bills,  monies,  and  proceeds  should  be 
paid  to  them,  and  that  in  case  the  bank  should  have  received 
any  portion  of  the  money  secured  by  the  bills  they  should 
pay  the  same   to  the  assignees,  the  court  assuming  that  the 
arbitrator's  direction  respecting  the  proceeds  was  an  excess 
of  authority,  held  the  award  bad  in  toto,  because  they  could 
not  say  but  that  his  view  as  to  the  proceeds  affected  his  de- 
termination as  to  the  rest  (x). 

(t)  Barney  v.    Fairchild,    RoUe     L.  936. 
Ab.  Arb.  N.  9,  p.  259.  («)  Marshall  v.  Dresser^  In  re,  3 

(«)  Hawkyard  v.  Stocks,  2  D.  &     Q.  B.  878. 
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SECTION  X. 

THE  AWARD   UNDER  THE   LANDS   CLAUSES   CONSOLIDATION 

ACT. 

OH.  V.  B.  10.      ^^   references  within   the    provisions    of  "  The  Lands 


■    Clauses  Consolidation  Act,  1845''  (a),  to  settle  the  amount 
^^    °^  compensation  to  be  paid  to  parties  for  lands  taken  under 
Lands        the  authority  of  paxliament  for  the  purposes  of  a  public  un- 
CoMohda-    dertaking,   or   injuriously  affected  by   the   erection   of  the 
tion  Act.     works,  an  important  question  arises,  whether  the  arbitrators 
are  to  assume  the  statement  in  the  claim  made  by  a  party 
interested  or  entitled  to  sell,  as  to  the  nature  of  his  interest, 
to  be  correct,  and  to  estimate  the  compensation  according  to 
the  interest  claimed ;  or  whether  they  are  to  try  the  correct- 
ness of  the  claim,  and  if  they  find  that  the  party  has  not 
the  interest  claimed,  to  award  him  nothing ;  or  whether  they 
should   award  him   a   compensation  according  to  such  in- 
terest   (different  from  that    claimed)    as  he   is   proved  to 
possess. 
SttggettioDs      As  the  arbitrators  appointed  under  this  act  ore  often  per- 

aa  to  duty  ^ 

of  the  arbi-  SOUS  not  conversant  with  legal  pursuits,  the  following  sugges- 
*'**®""       tions,  arising  from  a  consideration  of  the  several  provisions 
of  the  statute,  are  made,  as  it  is  hoped  that  in  the  absence  as 
yet  of  any  judicial  interpretation,  they  may  be  of  use  in 
guiding  the  arbitrators  to  a  correct  judgment  as  to  the  course 
they  ought  to  pursue. 
Claim  mnit     When  a  party  interested  or  entitled  to  sell  desires  to  have 
of  interest  ^^  amount  of  compensation  to  be  paid  him  settled  by  arbi- 
tration, he  is  expressly  required  in  his  notice  to  the  pro- 
moters, signifying  such   desire,  to  state  the  nature  of  the 
interest  in  respect  of  which  he  claims  compensation,  and  the 
amount  of  compensation  so  claimed  [ss.  23,  68]. 

From    this    it    would    seem    that    the    question    which 

(a)  8  &  9  Vic.  c.  18.     See  Appendix  of  Statutes. 
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the     arbitrators    are  appointed    to    decide    [s.  25],  is  not  q^^'JJq 
the  amount   of  compensation  generally,  but   the    amount  , 
of  compensation  in  respect  of  the  interest  stated  in  the  Whether 
claim.     It  may  therefore   be   contended  with  much  force,  ^g^  y^ 
that  to  give  compensation  in  respect  of  a  different  interest  yond  daim. 
firom  that  claimed,  would  be  an  awarding  in  respect  of  a 
matter  not  submitted,  and  consequently  an  excess  of  autho- 
rity.    The  express  language  of  the  act,  and  the  reason  of 
the  thing,  forbid  us  to  suppose  that  the  statement  of  the 
nature  of  the  claimant's  interest  can  be  deemed  other  than 
an  essential  preliminary,  as  such  statement  is  the  g^de  to 
the  promoters  in  treating  with  the  party  for  the  purchase  of 
the  lands,  and  in  making  an   offer  of  a  specific   sum  in 
respect  of  his  interest ;  which  latter  is  an  important  step,  as 
the  costs  of  the  arbitration  depend  on  the  question  whether 
the   arbitrators  award  a  greater   amount  than  that  offered 
[s.  34]. 

Supposing,  from  the  above  considerations,  that  the  arbitra-  Whether 
tors  are  inclined  to  think  that  they  ought  not  to  go  beyond  the  to  try  jua- 
claim,  the  question  still  remains,  whether  they  ought  to  try  ^^^ 
the  correctness  of  the  claim,  if  disputed,  or  whether  they 
should  assume  it  to  be  correct,  and  only  inquire  as  to  the 
amount  of  compensation. 

It  may  be  observed  that  it  does  not  seem  to  be  contem-  Arbitraton 
plated  by  the  Act  that  the  arbitrators  are  to  decide  any  title. 
question  of  title.  The  statute  intends  the  award  to  be  final 
and  conclusive  on  the  matters  on  which  the  arbitrators  have  to 
decide,  namely,  the  amount  of  compensation :  yet  it  is  clear  that 
the  promoters  are  not  bound  by  the  arbitrators'  awarding  in 
respect  of  a  claim,  to  make  any  compensation  to  the  party  if 
he  have  no  real  title.  For  if,  on  tender  of  the  purchase- 
money  or  compensation  awarded,  the  party  "  neglect  or  fsdl 
to  make  out  a  title  to  such  lands,  or  to  the  interest  therein 

irJLi-l  II    fail 

claimed  by  him,  to  the  satisfaction  of  the  promoters  of  the  iim  to  make 
undertaking,"  the  latter  may  "  deposit  the  purchase-money  of  wm^'* 
or  compensation  payable  in  respect  of  such  lands,  or  any  in-  »*ion  in 
terest  therein  in  the  Bank  in  the  name  of  the  Accountant- 
general,'*  &c.,  "  to  be  placed  there  to  the  credit  of  the  par- 
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OH.  v.  S.  10. 


On  dqK>8it 
estates  to 
vest  in  pro- 
moters. 
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claiming 
greater  title 
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Apportion* 
ment  b  j 
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tion depo- 
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ties  interested  in  saoh  lands^  (describing  tbem  as  far  as  the 
promoters  of  the  undertaking  can  do,)  subject  to  the  control 
and  disposition"  of  the  Court  of  Equity  (&). 

This  course  relieves  the  promoters  from  deciding  any 
question  of  titie,  for  after  such  deposit,  on  executing  a  cer- 
tain deed  poll,  ^*  all  the  estate  and  interest  in  such  lands  of 
the  parties  for  whose  use  and  in  respect  whereof  such  pur- 
chase-money or  compensation  shall  have  been  deposited, 
shall  vest  absolutdy  in  the  promoters  of  the  undertaJdng, 
and  as  against  such  parties  Ibey  shall  be  entitied  to  imme- 
diate possession  of  such  lands."  [s.  77]. 

Under  somewhat  similar  provisions  in  a  Railway  Act,  a 
leasehold  property,  professed  to  be  sold  by  the  lessee,  was 
held  in  equity  to  vest  in  the  railway  company,  although  a 
party  claimed  as  under-tenant  to  be  entitied  to  an  appor- 
tioned part  of  the  price,  and  the  court  directed  an  issue  as 
to  his  interest  and  the  proportionate  value  of  it  {c). 

Under  the  Lands  Clauses  Act  the  parties  interested  may  try 
the  question  of  title  in  equity,  for  on  petition  of  any  party 
maJ^ing  claim  to  the  money  deposited,  or  to  the  lands  in  respect 
of  which  it  is  deposited,  or  any  interest  in  the  same,  the  court 
may  order  the  money  to  be  invested  in  the  funds,  or  may 
order  distribution  thereof  or  payment  of  the  dividends  thereof, 


(ft)  S.  7^.  "  If  the  owner  of  any 
such  lands  purchased  or  taken  by 
the  promoters  of  the  undertaking, 
or  of  any  interest  therein,  on  tender 
of  the  purchase-money  or  compen- 
sation, either  agreed  or  awarded  to 
be  paid  in  respect  thereof,  refuse  to 
accept  the  same,  or  neglect  or  fail 
to  make  out  a  title  to  such  lands 
or  to  the  interest  therein  claimed 
by  him,  to  the  satisfaction  of  the 
promoters  of  the  undertaking,  or  if 
he  refuse  to  convey  or  release  such 
lands  as  directed  by  the  promoters 
of  the  undertaking,  or  if  any  such 
owner  be  absent  from  the  kingdom, 
or  cannot  after  diligent  inqui|:ybe 
found,  or  fail  to  appear  on  tbe  in- 
quiry before  a  jury,  as  herein  pro- 
video  for,  it  shall  be  lawful  for  the 


promoters  of  the  undertaking  to  de- 
posit the  purchase-money  or  com- 
pensation payable  in  respect  of  such 
lands  or  anv  interest  therein,  in  the 
Bank,  in  tne  name  and  with  the 
privity  of  the  Accountant-general 
of  the  Court  of  Chancery  in  Eng- 
land, or  the  Court  of  Exchequer  in 
Ireland,  to  be  placed,  except  in  the 
cases  herein  otberwise  provided  for, 
to  his  account  there,  to  the  credit 
of  the  parties  interested  in  such 
lands,  (describing  them,  so  far  as 
the  promoters  of  the  undertakin^i^ 
can  do,)  subject  to  the  control  and 
disposition  of  the  said  court." 

(c)  Issauchaud,  Ex  parte,  3  Y.  & 
C.  721.  See  as  to  tenant  for  a  term 
of  years  selling  the  fee  by  mistake. 
Jones,  Ex  parte,  4  Y.  &  C.  466. 
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aocording  to  the  respeotiye  estates,  titles,  or  interests  of  the  ^^'^  ^^' 
parties  making  claim  to  such  money  or  lands  (rf).  ' 


The  result  of  these  observations  seems  to  lead  to  the  in-  Advisable 
ference,  that  it  is  not  the  arbitrators'  province  to  decide  whe-  ton*^**™ 
ther  a  party  interested  in  the  lands  be  entitled  to  compen-  award  ac- 
sation  in  respect  of  the  right  claimed,  but  only  to  assess  the  the  clum. 
amount  of  purchase  money  and  compensation  due  in  respect 
of  the  right  claimed ;  and  that,  at  all  events,  the  fitter  course 
for  the  arbitrators  to  pursue  is  to  make  such  assessment  (e). 

In  estimating  the  amount  of  damages  arising  from  sever-  ^^^^  T 
anoe,  and  otider  injuries  from  tide  execution  of  the  vrorks,  it  mage  from 
is  presumed  that  the  arbitrators  should  not,  in  the  case  of  a  "^^^^^^ 
railway,  treat  it  as  one  of  total  severance,  bnt  should  remem- 
ber that  by  "  The  Bailways  Clauses  Consolidation  Act,  1845," 
dtie  company  are  bound  to  make  such  means  of  communica- 
tion between  the  severed  lands,  and  to  provide  such  drains 
and  watering  places  for  cattle,  to  remedy  the  inconveniences 
caused  by  the  railway,  as,  in  case  of  dispute,  two  justices 
shall  appoint  (/). 


It  is  advisable  that  the  award  should  recite  all  those  facts  Wbat  re- 
which  are  necessary  to  give  the  arbitrators  jurisdiction.     It^j^^i^'^ 
should,  therefore,  shortly  allege  the  right  of  the  promoters  of  the  award. 
the  undertaking  under  their  Act  to  take  the  lands  in  ques- 
tion, their  notice  to  the  party  offering  to  treat  for  the  pur- 
chase of  his  interest,  the  claim  by  the  party  for  compensa- 
tion, the  statement  of  the  nature  of  his  interest,  the  disagree- 


(d)  S.  78. "  Upon  the  application, 
by  petition,  of  any  party  makiDg 
claim  to  the  money  so  deposited  as 
last  aforesaid,  or  any  part  thereof, 
or  to  the  lands  in  respect  whereof 
the  same  shaU  have  been  so  de- 
posited, or  any  part  of  such 
lands,  or  any  interest  in  the  same, 
the  said  Court  of  Chancery  in  Eng- 
land, or  the  Court  of  Exchequer  in 
Ireland,  may,  in  a  summary  way,  as 
to  such  court  shall  seem  fit,  order 
Buch  monev  to  be  laid  out  or  in- 
vested in  the  public  funds,  or  may 
order  distribution  thereof  or  pay- 


ment of  the  dividends  thereof,  ac- 
cording to  the  respective  estates, 
titles,  or  interests  of  tne  parties  mak- 
ing claim  to  such  money  or  lands, 
or  any  part  thereof,  and  may  make 
such  other  order  in  the  premises  as 
to  such  court  shall  seem  fit." 

(e)  See  Walker  v.  London  and 
Blackwall  Railway  Company,  3  Q. 
B.  744.  See  also  Bradshaw,  Ex 
parte,  Q.  B.,  June  2,  1848,  stated 
fully,  p.  332. 

(/Irs  &  9  Vict.  c.  20,  8.  68—75. 
Manning  v.  Eastern  Counties  Rail- 
way Comp.,  12  M.  &  W.  «37. 
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Tart  II.  ment  respecting  the  amount  of  compensation,  the  demand  hy 
— 1-i '-  the  party  to  have  the  matter  settled  by  arbitration,  the  ap- 
pointment of  the   arbitrators  and  umpire,  the  deliyery  to 
them  of  such  appointments,  and  the  making  and  subscribing 
by  them  of  the  declaration  required  by  the  Act,  before  en- 
tering on  the  matters  referred.      The  arbitrators   are  also 
recommended  to  state  that  in  calculating  the  compensation 
they  have  had  regard  to  the  principles  prescribed  by  the 
statute  for  assessing  the  amount. 
Misdeicrip-      A  mis-description  or  variance  in  the  statement  of  the  sub- 
ject matter,  jcct  matter  on  which  they  profess  to  award  is  a  serious  error. 
Thus,  if  they  be  appointed  to  ascertain  the  amount  of  com- 
pensation to  be  paid  to  a  party  for  his  interest  in  the  land  re- 
quired by  the  promoters,  and  they  award  in  terms  respecting 
the  value  of  the  land,  grave  questions  may  be  raised  re- 
specting the  validity  of  their  decision  (g). 
Delivery  of      The  award  must  be  in  writing,  and  is  to  be  delivered  to 
promoters.   ^^  promoters ;  and  the  latter,  on  demand,  at  their  own  ex- 
pense, are  to  furnish  the  other  party  with  a  copy  (k), 
DeclarBtion      fj^g  declarations  made  and  subscribed  by  the  arbitrators 

to  be  an-  ^  "^ 

iiezed  to  or  umpire  before  entering  upon  the  matters  referred,  must 
^  *  be  annexed  to  the  award  when  made  (»). 
A^jrd  not  u  j^^  award  made  with  respect  to  any  question  referred  to 
through  arbitration,  imder  the  provisions  of  this  or  the  special  Act, 
fom."^  shall  be  set  aside  for  irregularity  or  error  in  matter  of 
form''  (A). 

^^**  As  the  following  case  throws  considerable  light  upon  the 

award        duty  of  arbitrators  under  the  Act,  it  is  given  at  some  length. 
5^J'    *        A  railway  company  sent  a  notice,  in  writing,  to  a  person 
Notice  to     named  Bradshaw,  stating  that  they  required  for  the  pur- 
^'^^         poses  of  their  railway,  and  were  willing  to  treat  for  the  pur- 
chase of  certain  lands  and  premises  specified  in  the  schedule 
to  the  notice,  and  they  required  him  to  state  the  nature  of 
his  estate  and  interest  in  them,  as  well  as  the  amount  of  his 

■ 

(g)  See  Barker  v.  North'^taf-         (h)  8  &  9  Vict.  c.  18,  8.  35. 
fordshire    Railway    Company,     12  (t)  8  &  9  Vict.  c.  18,  s.  33. 

Jur.  324.  (*)  8  &  9  Vict.  c.  18,  s.  37. 
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claim   for  compensation.     In  the   schedule  they  described  ^^^^  ^' 
Bradshaw  as  the  owner  or  reputed  owner  of  the  premises  to     '      — - 
be  taken,  and  one  Low  as  occupier  of  pait,  and  one  Baum 
as  lessee  and  occupier  of  the  remainder. 

Bradshaw  accordingly  filling  up  a  printed  form  given  him  plAim  stat- 
by  the  company,  sent  in  his  claim  for  a  large  amount,  and  ^liltentt. 
tmder  the  head,  ^*  nature  of  interest,*^  he  wrote  the  words 
^'  fee  simple  in  possession.'*  He  did  not  in  any  part  of  the 
document  allude  to  the  fact  that  any  part  of  the  land  was 
under  lease,  except  so  far  that  he  claimed  "  as  the  value  of 
the  manor-house,''  &c.,  "  described  by  the  No.  9  in  such 
notice,  and  in  the  occupation  of  John  Baum,  £1,500." 

In  the  appointment  of  an  arbitrator  on  his  part,  he  speci-  Appoint- 
fied  diat  the  matter  on  which  tiie  arbitrator  had  to  award  bitntor  hj 
was  as  follows :    "  To  settle  the  compensation  to  be  paid  to  claimant. 
me  by  the  said  company  for  the  fee  simple  in  possession  of 
and  in  the  lands,"  &c.,  ^^  in  the  occupation  of  John  Low  de- 
scribed in  the  said  notice,  the  manor-house,"  &c.,  ^^  in  tiie 
occupation  of  John  Baum,  which  said  manor-house,"  &c., 
^  are  subject  to  a  lease  thereof  granted  to  Baum  for  a  term 
of  years  that  will  expire  in  Michaelmas,  1850,  at  the  yearly 
rent  of  £34,  all  which  premises  are  described  or  referred  to 
in  my  aforesaid  claim ;  and  for  injury  and  damage  by  reason 
of  the  severance  of  my  said  land ;  and  for  all  other  injury, 
damage,  costs,  charges,  and  expenses,  mentioned  and  de- 
tailed in  my  claim  hereinbefore  recited." 

The  company  appointed  their  arbitrator  to   assess  the  Appoint- 
compensation  to  be  paid  to  Bradshaw,  "  for  his  interest  in  Srcom^ 
the   lands  and  hereditaments  specified  in   the   schedule,"  v^Y- 
(which  a^eed  witii  tiie  original  notice,)  "  hereunder  written, 
and  for  the  damage  to  be  sustained  by  the  said  W.  Brad- 
shaw by  reason  of  tiie  execution  of  the  works  of  tiie  said 
railway." 

The    arbitrators    not    making    any    award,    the   umpire  Award, 
awarded  in  the  following  terms : — "  I  do  award,  decide,  and 
determine,  that  the  amoimt  or  sum  of  money  to  be  paid  by 
the  said  company  to  the  said  William  Bradshaw,  his  heirs, 
executors,  administrators,  and  assigns,  as  and  for  and  by 
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Part  II.  way  of  compensation  and  consideration  money  for  the  abso- 
— '  '.  lute  purchase  of  the  fee  simple  in  possession,  free  from  in- 
cumbrances, (save  and  except  the  tithe  commutation  rent 
charge,)  of  all  those  pieces  or  parcels  of  land,  hereditaments, 
and  premises  so  agreed  to  be  purchased  as  aforesaid,  and 
particularly  mentioned  and  described  in  the  said  sche- 
dule (/)  hereunder  written,  and  numbered  respectiyely  1,  3, 
4,  8,  9,  and  10,  on  the  said  plan  hereunto  annexed  and 
colored  red,  and  also  for  the  purchase  of  all  and  eyery 
estate,  right,  share,  and  interest  of  him  the  said  W.  Brad- 
shaw,  and  his  heirs,  executors,  administrators,  or  assigns,  in, 
upon,  or  affecting  the  said  lands,  hereditaments,  and  pre- 
mises, or  any  part  thereof,  and  also  for  the  immediate  pas- 
session  thereof  and  also  as  and  for  compensation  for  all 
damage  sustained  by  the  said  W.  Bradshaw  by  reason  of 
the  severing  of  the  said  lands,  hereditaments,  and  premises 
hereinbefore  described  from  the  other  lands,  hereditaments, 
and  premises  of  the  said  W.  Bradshaw,  or  otherwise  inju- 
riously affecting  such  other  lands,  hereditaments,  and  pre- 
mises, shall  be  the  sum  of  £2,560  of  lawful  money  of  Great 
Britain,  the  same  being  in  my  judgment  the  fair,  just,  and 
reasonable  value  of  the  said  lands,  hereditaments,  and 
premises." 
Grounds  of  Bradshaw  being  dissatisfied  with  the  award,  applied  to 
motion  to    ^^   CouTt  of  Queeu's   Bench  to   set  it  aside   on  various 

Bet  aside 

award.  gfounds :  Firstly,  that  the  umpire  had  awarded  the  price  to 
be  paid  for  the  lands  and  the  damage  by  severance,  &c.,  in 
one  sum.  Secondly.  That  he  had  awarded  a  sum  for  the  value 
of  the  land,  and  for  the  immediate  possession  thereof; 
whereas  it  appeared  by  the  claim,  that  the  claimant  had  not 
possession,  and  could  not  give  immediate  possession.  Thirdly. 
That  the  umpire  had  exceeded  his  authority  in  awarding  a 
sum  to  be  paid  for  the  immediate  possession  of  the  land. 

Judgment  The  court,  however,  held  the  award  to  be  good,  giving  judg- 
ment as  to  these  objections  in  the  following  terms : — "In 
this  case  several  objections  were  made  against  the  award  of 

(/)  The  schedule  merely  described     the  occupation  or  tenancy, 
the  property,  but  said  nothing  about 
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the  umpire.     First,  that  one  sum  was  awarded  for  damages  Part  II. 
and  price  instead  of  a  separate  sum  on  each  account.     The     '  '  '    ' 
answer  is,  that  in  respect  of  arbitrations  there  is  no  require-  ^^^^ 
ment  in  the  statute  for  separate  assessments,  and  that  in  for  price 
respect  to  verdicts  upon  mqmsitions,  such  reqmrements  as  eufficient/ 
are  in  section  49  of  the  present  statute  are  directory,  and 
not  conditional.      In  re  London  and  Greenwich  Railway 
Company  (m),  Corrigal  v.  London  and  Blackwall  Railway 
Company  (n).     Secondly  and  thirdly,  that  the   award  as- 
sumes the  claimant  to  be  in  possession.     The  answer  is, 
such  assumption,  if  actually  made,  is  in  his  fiayor  and  to  his 
advantage,  and  therefore  no  matter  of  complaint  for  him. 
But  it  does  not  appear  clearly  that  such  assumption  was 
made.     The  expression,  ^^  fee  simple  in  possession,'*  in  the 
claim,  is  used  in  contradistinction  to  fee  simple  in  the  rever- 
sion or  remainder.     The  compensation  given  can  only  be  Award 
taken  to  be  in  respect  of  what  was  claimed,  and  if  the  tenants  ^IS^ 
have  any  claim  in  respect  of  the  actual  possession  of  the  cording  to 
land,  their  remedy  is  against  the  company,  and  not  against 
the  owner  of  the  fee  "  (o), 

(m)  2  A  &  £.  678.  India  Docks  Sc  Binningham  June- 

au) 5  M.  &  6.  219.  tion  Railway  Comp.^  Q.  B.,  June  2, 

(o)   Bradshaw  v.  £a8t&  West     1848. 
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CHAPTER  VL 


THE  DUTY  OF  THE  ARBITRATOR  IN  AWARDING 
ON  THE  CAUSE  OR  SUIT  REFERRED. 


Past  II.      A  yerj  important  branch  of  the  arbitrator's  duty  consists 
^'^''     in  his  determining  by  his  award  actions  at  law  and  suits  in 


Object  and  ^^^^ty-     ^.s  these  are  referred  at  different  stages,  and  sub- 
contMJts  of  ject  to  varying  conditions,  what  is  a  sufficient  determination 
chapter.       under  one   submission  will    often    be    inadequate    under 
another. 

In  this  chapter,  therefore,  it  is  attempted  to  collect  how 
the  arbitrator  may  best  award  on  an  action  or  suit  according 
to  the  particular  case  referred.  The  first  section  points  out 
shortly  the  modes  of  disposing  of  an  action  without  deciding 
it,  when  the  submission  (which  is  rarely  the  case)  permits 
such  a  course.  The  second  section  shows  the  duty  of  de- 
ciding the  action  in  favor  of  the  party  entitled  to  succeed, 
and  of  awarding  on  eyery  issue  joined  in  the  cause,  when 
the  costs  of  the  cause  abide  the  event  of  the  award.  In  the 
third  section  an  investigation  is  made  of  the  power  of  the 
arbitrator  to  direct  a  verdict  to  be  entered  in  the  action,  of 
the  manner  in  which,  when  empowered,  he  should  perform 
his  duty  in  this  respect,  and  of  the  consequences  of  directing 
such  an  entry  without  authority.  The  duty  of  the  arbitrator 
in  awarding  damages  is  laid  down  in  section  four :  while 
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section  five  examines  under  what  circumstances  the  arbi-   ^^^'  I^- 

CH   VI   S.  1 

trator  may  direct  judgment  to  be  entered  or  arrested,  or  de-     * 
cide  on  the  plaintifiTs  right  to  judgment  non  obstante  vere- 
<licto.     The  sixth  and  last  section  treats  of  the  determination 
of  a  suit  in  equity. 


SECTION  I. 

OF  DISPOSING   OF  THE   CAUSE   WITHOUT   DECIDING   IT. 

When  the  terms  of  the  submisssion  are  such  that    the  When  du- 
award  will  be  final  and  certain,  without  showing  in  whose  ^2^^hh- 
favor  the  cause  referred  is  decided,  (though  that  is  rarely  »«*  deciding 
the  case,  and  never  when  costs  abide  the  event  of  the  cause,) 
it  is  sufficient  if    the  arbitrator  somehow  dispose  of  the 
cause  absolutely. 

It  has  been  decided  by  the  courts  of  common  law  that  an  Awarding 
award  that  all  suits  now  pending  between  the  parties  shall  "^^ 
cease  is  a  final  determination  of  the  suits,  for  the  meaning 
of  such  an  award  is,  not  that  the  party  shall  be  nonsuited  or 
give  over  and  begin  again,  but  that  the  suit  should  cease 
absolutely  for  ever,  so  that  the  right  itself  is  gone  because 
the  remedy  is  quite  taken  away,  for  if  the  suit  fail  the  party 
has  no  remedy  to  come  at  his  right  (a).  In  one  instance, 
however,  in  an  old  case,  a  direction  that  all  manner  of  pro- 
ceedings, if  any,  depending  at  law  should  be  no  further  pro- 
secuted, was  held  not  to  be  final,  or  to  prevent  the  plaintiff 
from  bringing  a  suit,  if  he  had  not  brought  one,  or  if  he  had, 
from  discontinuing  that  which  he  had  brought  and  bringing  a 
new  one  (6). 

(a)  Simon  v.  Gavll,  1  Salk.  74 ;         (6)  Tipping  v.   Smith,   2   Stra. 
Knight  V.  Burton,  I  Salk.  75.  1024. 
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Part  II.       ^n  award  of  a  nonsuit  is  not  a  good  determination  of  the 

cause,  for  in  its  nature  it  is  not  final  (c). 

Awarding  Where  a  cause  and  all  matters  in  difference  were  referred, 
JJ^^*"°*  and  the  arbitrator  was  empowered  to  direct  a  verdict  or  « 
nonsuit  to  be  entered,  and  the  award  did  not  decide  the 
matters  in  the  cause  otherwise  than  by  directing  that  the 
yerdict  entered  for  the  plaintiff  should  be  vacated  and  a 
nonsuit  entered,  this  award  was  held  bad,  (Parke,  B.^dissen- 
tiente,)  as  not  finally  determining  the  matters  in  difference  in 
the  cause ;  for  it  was  considered  by  the  rest  of  the  court  that 
the  arbitrator  ought  to  have  expressly  decided  on  the  mat- 
ters in  difference  in  the  cause,  and  that  the  power  to  enter  a 
nonsuit  was  given  merely  to  enable  him  to  dispose  of  the 
record,  that  though  a  verdict  decides  the  matters  in  differ- 
ence in  the  cause,  a  nonsuit  does  not,  or  prevent  a  fresh  ac- 
tion for  the  same  matter :  Parke,  B.,  however,  held  that  the 
directing  a  nonsuit  was  sufficiently  final,  as  it  was  a  deter- 
mination of  the  cause  in  the  manner  the  parties  themselves 
had  stipulated  (d). 
Directing  a  An  award  that  each  party  should  pay  his  costs  of  certain 
ceMiuT^  actions,  and  that  the  actions  be  discontinued,  has  been 
held  final  and  good,  and  in  effect  an  award  of  a  stet 
processus  (e). 

(c)  Knight  V.  Burton,  1  Salk.     I6l. 

76.  (e)  Blanchard  v.  LUly,  9  East, 

(d)  Wild  v.  Holt,  9  M.  &  W.     497 ;  Gray  v.  Gray,  Cra.  Jac.  525. 
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SECTION  IL 

OF  AWARDING   ON   THE   CAUSE   WHEN   COSTS  ABIdE   THE 

EVENT. 

I.  The  arbitrator  must  decide  the  cause  when  costs  abide  Pabt  il. 
the  evenUl — The  common  provision  that  the  costs  of  the^"*^*"*^- 
cause  are  to  abide  the  event  imposes  on  the  arbitrator  the  Cotta  abid 
necessity  of  peculiar  strictness  in  properly  deciding  the  eyent. 
cause  in  his  award. 

If  by  the  submission  the  costs  of  the  cause  are  to  abide  Awaid  of  a 
the  event  as  to  the  cause,  the  arbitrator  must  determine  the  J^JjSfiJad. 
cause  m  favor  of  one  party  or  the  other,  and  not  merely  dis- 
pose of  it;  so  that  he  will  not  be  justified  in  awarding  a  stet 
processus,  because  by  so  doing  he  would  be  exercising  a 
discretion  as  to  the  costs,  over  which  he  has  no  control :  for 
the  awarding  a  stet  processus  prevents  either  party  having 
the  costs,  as  they  are  to  abide  the  legal  event,  and  there  is 
no  legal  event  of  the  cause  on  which  they  can  be  taxed 
when  there  is  no  decision  in  favor  of  either  party  (a). 

If,  however,  the  arbitrator  decide  all  the  issues,  and  then  ifot  when 
direct  that  no  further  proceedings  shall  be  taken  in  tbe?^'^^** 
action,  though  this  award  of  a  stet  processus  be  void  as  an 
excess  of  authority,  yet  it  will  not  vitiate  the  award,  as  there 
being  a  decision  on  the  issues  there  is  a  legal  event  on 
which  the  officer  of  the  court  can  tax  the  costs  (ft).  So  on 
the  reference  of  an  action  of  trover  to  which  the  defendant 
had  pleaded  not  guilty  and  not  possessed,  where  the  costs 
were  to  abide  the  event,  and  the  arbitrator  awarded  that  the 
cause  should  cease  and  be  no  further  prosecuted,  and  that 
the  defendant  should  pay  a  certain  sum  to  the  plaintiff, 
Erie,  J.,  held  that  the  event  was  sufficiently  determined  (c). 

(a)  Hunt  V.  Hunt,  6  Dowl,  442 ;  {li)  Ward  v.  Hall,  9  Dowl.  610. 

Norris  V.  Daniel,  10  Bing.  507 ;  {e)  Hobaon  v.  Stewart,  16  L.  J., 

Leemiiig&  Fearnley,  In  re,  6  B.  &  O.  B.  145;  S.  C.  4  D.  &  L.  589. 
Ad.  403. 

Z  2 
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Part  TI.       Merely  directing  the  action  to  cease,  either  wholly  or  par- 
'  tially,  is  insufficient  Thus  where  the  arbitrator  found  that  the 

Awfuding    plaintiff  had  good  cause  of  action  on  five  out  of  eight  counts, 
mie  b^     and  ordered  that  the  defendant  should  pay  certain  damages, 
and  that  no  further  proceedings  should  be  had  in  the  action, 
it  was  held  that  as  there  was  no  award  as  to  three  counts, 
and  no  event  to  authorize  the  taxation  of  costs  on  those 
counts,   that   consequently    no  part  of    the    award    could 
Award  of    gtand  (d).     But  where  the  declaration  contained  eleven  spe- 
dict.  cial   counts  for  negligence,  and   also  common  counts  for 

money  paid,  and  there  was  a  plea  of  the  general  issue,  and 
the  arbitrator  found  that  the  plaintiff  had  good  cause  of 
action  for  a  specified  sum,  and  directed  a  verdict  to  be  en- 
tered for  that  sum,  the  award  was  considered  sufficient,  as  a 
finding  on  all  the  counts  (e), 
finS^g  M  Directing  that  an  action  of  replevin  should  cease  and  be 
to  rent  j^q  fiirther  prosecuted,  that  the  rent  agreed  on  was  iE14, 
and  that  £6  was  due  for  such  rent  at  the  time  of  the  distress 
complained  of,  was  not  considered  a  sufficient  determination 
of  the  action  in  the  defendant's  favor ;  since  the  rent  for  which 
the  defendant  avowed  might  have  been  a  different  rent  from 
that  awarded  due,  and  so  the  award  as  to  the  rent  was  not 
necessarily  a  decision  of  the  avowry  in  the  defendant's 
favor  (/). 


Award  on  jj.  What  a  sufficient  decision  before  the  new  rules  for 
ahowing  tdxing  c(?«^«.]— It  was  sufficient,  before  the  late  regulations 
^^  ^®"  in  the  courts  of  law  about  taxing  the  costs  of  particular 
issues  for  the  party  who  succeeds  on  them,  if  looking  to  the 
whole  award,  though  there  was  no  express  termination  of 
the  cause,  the  coiut  could  see  that  the  cause  was  deter- 
mined in  favor  of  either  party,  so  as  to  make  an  event  on 
which  costs  could  be  taxed. 

Thus,  on  a  reference  of  all  matters  in  difference,  including 

(J)  Noma  v.  Daniel,   10  Bing.     Gisborne  v.  Hart,  6  M.  &  W.  50. 
507.  (/)  Leeming  v.  Feamley,  In  re» 

(e)  Dicas  v.  Jay,    5   Bing.  281 ;     6  B.  &  Ad.  403. 
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an  action  by  a  landlord  against  his  tenant  for  breach  of  Pa*tII. 
covenants  in  a  lease,  the  award  awarding  that  the  plaintiff  ' 
had  no  claim  or  demand  on  the  defendant  on  account  of  any 
alleged  breaches  of  covenant  or  otherwise,  and  that  the  de- 
fendant had  no  claim  on  the  plaintiff,  was  held  to  be  a  final 
decision  and  good  (g).  On  a  reference  of  a  cause  and  all 
matters  in  difference,  an  award  that  ^^  nothing  is  due  to  the 
plaintiff"  has  been  held  a  sufficient  finding  that  the  plaintiff 
has  no  right  to  recover  in  the  action  referred  {h). 

An  action  for  a  nuisance,  to  which  a  plea  of  the  general  Action  for 
issue  was  pleaded,  (before  the  new  rules  for  pleading,)  was 
referred,  the  costs  to  abide  the  event :  the  arbitrator  awarded 
that  the  plaintiff  had  not  proved  that  the  defendant  was  the 
cause  of  the  injury,  and  that  the  verdict  taken  for  the  plain- 
tiff should  be  set  aside  and  a  nonsuit  entered  ;  but  he  also 
ordered  that  the  defendant  should  remove  the  nuisance 
within  a  month.  This  was  held  to  be  substantially  a  finding 
in  favor  of  the  defendant,  and  to  entitle  him  to  the  costs  of  all 
witnesses  that  could  be  material  to  him  for  any  defence 
under  the  general  issue  (i). 

An  award  in  an  action  (in  which  £10  had  been  paid  into 
court)  that  the  plaintiff  had  no  cause  of  action  except  for 
£10  lent  by  him  to  the  defendant's  wife  when  sole,  and  which 
had  been  brought  into  court,  is  an  award  in  favor  of  the  de- 
fendant, and  determines  the  event  as  to  costs  (k) . 

On  the  reference  of  an  action  of  ejectment  before  trial  the 
submission  provided  that  if  the  arbitrator  should  award  that 
the  plaintiff  had  any  cause  of  action,  he  should  have  costs  as 
in  a  court  of  law :  the  award  directed  the  defendant  to  give 
up  the  premises  to  the  plaintiff,  to  pay  the  costs  of  the  ac- 
tion, and  to  pay  a  specified  sum  for  the  loss  of  rent  during 
the  time  he  held  over :  the  court  considered  this  direction  a 
sufficient  decision,  and  enforced  payment  of  the  siim  and 
costs  by  attachment,  although  the   arbitrator  had   not  in 

[g)  Jackson  ▼.  Yabsley,  6  B.  &  (t)  Radcliffe    v.    HaU,  3   Dowl. 

A.  848.  802. 

(A)  Dickine  v.  Jarvis.  5  B.  &  C.  (*)  Dawson  v.  Garrett,  2  Dowl. 

528.  624. 
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PAaTlL  terms    awarded    that    the    plaintiff    had    any    cause    of 
action  (/). 


AwBzdof 

caiueto 

caaseand 


Gkiuere-        III.  Deciding  cause  referred  before  plea  since  the  new 

forTpieT    *^^*  ^^  *^  costsJ] — -When  a  cause  is  referred  before  plea, 

arbitrator    notwithstanding  the  declaration  contains  seyeral  counts,  the 

decide'each  arbitrator  is  not  bound  by  the  recent  rules  for  taxing  the 

count.        costs  of  the  separate  issues  in  fEiyor  of  the  party  successful 

on  each  respectiyely  (m)  to  find  specifically  on  each  count, 

though  the  costs  of  the  cause  abide  the  event,  for  before 

plea  pleaded  it  is  impossible  to  say  what  the  issues  will 

be  (n).      It  is  sufficient  if  he   decide  in  whose  fietvor  the 

cause  is  determined. 

Thus,  an  action  of  trespass,  in  which  the  declaration  had 
been  delivered,  and  an  action  of  assumpsit,  in  which  a  writ 
only  had  been  issued  by  the  same  plaintiff  against  the 
same  defendant,  having  been  referred  with  aU  matters  in 
difference ;  although  it  was  objected  that  the  award,  which 
ordered  that  all  proceedings  in  the  causes  should  cease  and 
be  no  further  prosecuted,  and  that  the  defendant  should  pay 
the  plaintiff  a  sum  of  money  ^^  in  full  of  all  demands  in  the 
said  causes,^^  was  not  final,  as  it  did  not  determine  the 
causes,  but  only  decided  that  on  the  whole  the  plaintiff  was 
entitled  to  a  balance,  and  did  not  show  any  event  on  which 
the  costs  of  the  causes  could  be  ascertained ;  the  court  held 
the  award  good  as  amounting  to  a  determination  of  both 
causes  in  favor  of  the  plaintiff;  as  they  would  reasonably  im- 
port that  the  plaintiff  was  entitled  to  recover  something  in 
each  of  the  actions,  and  that  it  was  not  necessary  to  specify 
how  much  the  plaintiff  was  entitled  to  in  each  (o). 
Cause  to  go  where  an  action  to  recover  a  sum  alleged  to  be  due  on 
payment  of  tt  balance  of  accounts  was  referred  with  all  matters  in  dif- 
^™'^<^      ference  after  appearance,  (the  defendant  claiming  a  set-off 


(/)  Doe  d.  Williams  v.  Richard- 
son, 8  Taunt.  697. 

(m)  1  Reg.  Gen.,  H.  T.  2  W.  IV. 
r.  74  ;  3  B.  &  Ad.  385. 


(n)  Beanip  v.  Peacock,  2  D.  & 
L.  850. 

(o)  Wynne  v.  Edwards^  12  M.  & 
W.  708. 
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exceeding  the  plaintiflTs  claim,)  and  the  arbitrators  awarded  ^^^"^  '^• 
that  the  action  should  cease  and  be  no  farther  prosecuted,  '  '  ' 
that  on  the-balance  of  accounts  a  certain  sum  was  due  from 
the  plaintiff  to  the  defendant  which  they  directed  the  plain- 
tiff to  pay,  the  Court,  though  deeming  it  incumbent  on  the 
arbitrators  to  show  in  whose  favor  the  suit  was  determined, 
as  well  as  to  pronounce  who  was  entitled  on  the  balance  of 
the  accounts,  held  that  the  award  was  final,  since  the  arbi* 
trators  had  in  £etct  determined  the  action  in  favor  of  the  de- 
fendant by  directing  the  action  to  cease,  and  awarding  that 
on  the  balance  of  the  accounts  there  was  a  sum  due  to  the 
defendant  (p). 

When  a  cause  is  referred  before  plea,  and  the  arbitrator  How  to 
has  no  power  to  order  a  verdict  to  be  entered,  the  legal  and  ^^  ^ 
proper  form  of  deciding  the  action,  if  in  favor  of  the  plaintiff,  J*"^^ 
is,  to  award  that  the  plaintiff  has  a  good  cause  of  action 
against  the  defendant,  and  then  to  assess  and  direct  pay- 
ment of  the  amount  to   which  the  plaintiff  is  entitled  in 
respect  of  the.  same;  if  in  fiEiyour  of  the  defendant,  to  award 
that  the  plaintiff  has  no  oause  of  action  against  the  de- 
fendant (q). 


IV.    Awarding  on  the  issues  since  the  new  rules  as  to  Omm  «- 
costs."] — When  a  cause  is  referred  after  issue  joined,  and  the  Mgae  joined, 
costs  of  the  cause  are  to  abide  the  event  of  the  award,  it  is  "Wtiator 

mast  find 

incumbent  on  the  arbitrator,  whether  he  has  to  make  an  on  each, 
award  or  only  a  certificate,  either  to  dispose  specifically  of 
each  issue,  or  so  to  adjudicate  that  it  can  be  clearly  inferred 
from  the  award  or  certificate  in  which  way  each  of  the  issues 
has  been  determined,  so  as  to  enable  the  officer  of  the 
court  to  tax  the  costs  for  the  party  in  whose  favor  each  issue 
respectively  has  been  found  (r). 

(p)  Eardley    v.  Steer,  4  Dowl.         (r)  Brooks  ▼.  Parsons,  1  D.  & 

423;  S.  C.  2  C.  M.  &  R.  327 ;  L.  691 ;  Kilburn  v.  Kilburn,  13  M. 

Harding  v.  Forshaw,  1   M.  &  W.  &  W.  671 ;  Bourke  v.  Lloyd,  2 

415.  Dowl.  N.  S.  452 ;  Hunt  T.  Hunt,  5 

iq)  Eardley  v.  Steer,  2  C.  M.  &  Dowl.  442  ;  Stonehewer  v.  Farrar, 

R.  327 ;  S.  C.  4  Dowl.  423 ;  Hard-  6  Q.  B.  730. 
ing  V.  Forshaw,  1  M.  &  W.  415. 
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CH 


Pabt  II.  This  necessity  of  detennining  each  issue,  although  the 
—^ — '. — .'  substantial  merits  have  been  previously  fully  disposed  of, 
for  taxing  arises  from  a  rule  of  court,  which  provides  that  "  no  costs 
<^^-  shall  be  allowed  on  taxation  to  a  plaintiff,  on  any  counts  or 

issues  upon  which  he  has  not  succeeded ;  and  the  costs  of 
all  issues  found  for  the  defendant  shall  be  deducted  from 
the  plaintiff's  costs  **  (s).  It  will  here  be  seen  that  unless 
the  arbitrator  find  distmctly  on  each  issue,  there  is  no  legal 
event  to  authorize  the  taxation  of  costs,  in  accordance  vdth 
the  above  rule  (/). 
^.?!!2»y  ^^  ^°®  instance,  the  Court  of  Exchequer  decided  that 
where  a  finding  on  specific  issues  was  material  only  with 
respect  to  costs,  an  award  was  not  to  be  set  aside  for  the 
omission  to  determine  each  issue,  unless  the  arbitrator  had 
been  requested  distinctly  to  find  on  each  (w).  The  propriety 
of  that  decision  has,  however,  been  gravely  doubted  in  one 
instance  (or),  and  in  another  entirely  denied,  on  the  ground 
that  when  the  submission  places  the  very  point  under  the 
arbitrator's  view,  neither  notice  or  request  is  necessary  to 
make  it  his  duty  to  decide  uporrit  (y).  It  certainly  has  not 
been  followed  as  law  in  more  recent  cases,  and  may  now  be 
considered  as  completely  overruled.  The  case  of  Duckworth 
V.  Harrison  (^r),  which  had  been  mistakenly  supposed  to 
support  the  doctrine  of  Dibben  v.  Marquis  of  Anglesey  (a), 
was  explained  by  Lord  Abinger,  C.B.,  to  mean  merely  this,  that 
when  the  costs  of  the  cause  do  not  abide  the  event,  in  order 
to  make  it  incumbent  on  the  arbitrator  to  find  on  each  issue, 
words  should  be  introduced  into  the  order  of  reference,  call- 
ing upon  him  to  decide  on  each  (ft) 
Arbitrator  As  the  issues  must  be  specifically  or  substantially  decided, 
on  each  u  the  issue  on  any  coimt  of  the  declaration  be  left  undeter- 
count         mined,  the  award  is  bad. 

(«)  1  Reg.  Gen.  H.  T.  2  W.  IV.  67. 

r.  74 ;  3  B.  &  Ad.  385.  (y)  England  v.  Davison,  9  Dowl. 

(t)  See  Rennie  v.  Mills,  5  Bing.  1052. 

N.  C.  249.  {z)  4  M.  &  W.  432. 

(tt)  Dibben  v.   Marq.  Anglesey,  {n)  10  Bing.  568. 

10  Binf?.  568.  {b)  Bourke  v.   Uoyd,  2   Dowl. 

(x)  Gieborne  v.  Hart,  5  M.  &  W.  N.  S.  452;  S.  C.  lo  M.  &  W.  560/ 
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If  a  declaratioii  contain  two  counts,  one  on  a  promissory  ^^**  ^fi 

-._  ,  '^...''OH.  VL  8.2. 

note,  and  the  other  on  an  account  stated,  an  award  that  the 

plaintiff  has  good  cause  of  action  for  a  certain  sum,  being  ^^^^^ 
the  amount  of  the  promissory  note,  is  bad,  since  it  does  not 
dispose  of  the  issue  on  the  account  stated  in  favor  of  either 
party  (c). 

So  if  there  be  a  plea  of  non  assumpsit  to  a  declaration  con-  Defendant 
taining  several  counts,  and  the  arbitrator  find  that  the  de-  "^  ^ 
fendant  is  justly  indebted  to  the  plaintiff  in  a  certain  sum, 
this  award  is  defective ;  since,  although  it  determines  that  on 
some  one  or  more  of  the  counts  the  defendant  is  liable,  it 
does  not  necessarily  determine  the  issues  raised  by  that  plea 
on  each  of  the  counts  {d). 

But  if  to  a  declaration  containing  several  of  the  ordinary  issue  on  non 
indebitatus  counts,  die  defendant  plead,  first,  non  assump-  ^^^^^ 
sit,  and  also  three  other  pleas,   and  the    arbitrator,  find, 
"  as    to    the   issues  firstly,    thirdly,   and   lastly,    joined,'* 
that    the   verdict   should   stand  for  the    plaintiff,   and   on 
second  issue  for  the   defendant,  this  is  sufficient;    since 
it  amounts  not  merely  to  an  award  on  the   issue   raised 
by  the  plea  of  non  assumpsit  on  the  first  count  in  the  decla- 
ration, but  to  a  finding  in  the  plaintiff's  favor  of  all  the  sub- 
issues  raised  by  the  issue  on  the  plea  of  non  assumpsit  on  the 
whole  declaration ;  and  it  is  imnecessary  for  the  award  to 
show  how  much  is  due  in  respect  of  each  count,   as  the 
object  of  the  separate  finding  is  only  to  dispose  of  the  ques- 
tion of  costs,  which  is  determined  sufficiently  by  the  arbi- 
trator's finding  that  the  defendant  owes  something  on  each 
count  (e). 

Where  after  issue  joined  in  an  action  of  covenant,  but  Costs,  issue 
before  the  issue  was  made  up,  all  the  matters  in  the  suit,  i^^made* 
specified  in  the  particulars  of  the  breaches  of  covenant,  were  ^P* 
referred  by  articles  of  agreement,  the  costs  of  the  suit  to 
abide  the  event  of  the  award,  and  the  arbitrator  found  that 
the  plaintiff  had  sustained  certain  damages  on  one  of  the 

(c)  GiBbome  v.  Hart,  5  M.  &  W.  Jur.  92. 

50.  (e)  Adam  v.  Rowe,  3  D.  &  L. 

{d)  Kilbum  v.  Kilbum,  13  M.  &  331 ;  S.  C.  10  Jur.  840. 
W.  671;   Morgan  v.  Thomas,  9 
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Part  II.    breaches  specified  in  the  declaration,  but  that  in  respect  of 

OH  VI  s.  2. 

- — '. the  other  matters  specified  in  the  particulars,  the  plaintiff 

had  sustained  no  injury,  and  had  no  cause  of  action,  the 
court  held,  that  though  the  cause  were  not  strictly  at  issue, 
yet  that  the  defendant,  under  the  order  of  reference,  was, 
according  to  the  Reg.  Gen.  H.  T.  2  W.  IV.  r.  74,  entitled  to 
the  costs  of  the  issues  substantially  found  for  him  {f). 
Arbitrator  For  the  like  reason  respecting  costs,  in  ejectment,  if  there 
OTi"«u:h  de-  ^®  Several  demises,  the  arbitrator  should  find  on  which  de- 
mise in  mise  the  plaintiff  is  entitled  to  recover,  and  award  for  the 
defendant  on  the  other  demises ;  since  the  defendant  is  en- 
titled to  the  costs  of  the  issues  on  the  demises  found  in  his 
favor.  Merely  directing  the  general  verdict  taken  for  the 
plaintiff  to  stand  is  insufficient,  and  the  award  will  be  bad 
for  leaving  it  uncertain  on  which  demise  the  plaintiff  is 
entitled.  The  court  will  not  jfresume  one  part  of  the  land 
recoverable  on  one  demise,  and  another  part  on  another.  If 
such  be  the  fact,  the  arbitrator  should  state  how  the  right 

Should  spe-      Though  formerly  if  the  plaintiff  proved  his  title  to  any 
^  ^  portion  of  the  lands  claimed,  the  practice  was  to  enter  the 

verdict  for  him  for  the  whole,  (possession,  however,  only 
being  taken  for  the  part  on  which  he  succeeded,)  yet  now, 
since  it  has  been  decided  that  the  verdict  in  ejectment  is 
distributable,  the  arbitrator,  if  he  be  of  opinion  that  the 
plaintiff  has  made  out  his  claim  to  a  part  of  the  lands  only> 
should,  with  a  view  of  entitling  the  defendant  to  costs  on  the 
issue  raised  by  the  plea  of  not  guilty  as  to  the  residue  of 
the  lands,  award  for  the  defendant  as  to  that  portion,  even 
where  other  provisions  of  the  award  may  render  such  find- 
ing for  the  defendant  immaterial  for  any  other  purposes  than 
those  of  costs  (A). 
Arbitrator       The  award  will  be  bad  if  the  arbitrator  omit  to  decide 

mast  find  on 
each  plea. 

(/)  Daubuz  V.  Rickman,  4  Dowl.  Dowl.  N.  S.  694. 

129*  (A)  Doe  d.  Bowman  v.  Lewis,  13 

(g)  Doe  d.  Madkins  v.  Homer,  M.  &  W.  241 ;  S.  C.  2  D.  &  L. 

8  A.  &  E.  235 ;  S.  C.  3  N.  &  P.  667. 
344;  Doe  d.  Starling  v.  Hillen,  2 
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all  the  issues  raised  on  the  pleas.  Thus  where  the  arbi-  J^^^  ^^^ 
tiator  merely  awarded  that  the  plaintiff  had  no  cause  nf 
action,  and  directed  ayerdict  to  be  entered  for  the  defendant, 
and  neglected  to  decide  the  issues  on  the  pleas,  the  court 
held  that  the  award  was  bad,  but  that  it  was  not  to  be  set 
aside,  provided  the  defendant  would  permit  the  costs  of  the 
issues  on  those  pleas  to  be  taxed  for  the  plaintiff  («). 

Where  on  the  reference  of  an  action  of  debt  for  money  ^«*^«  , 

SQuBtential 

lent,  money  paid,  interest,  and  for  money  due  on  an  account  finding  snf- 
stated,  to  which  the  pleas  were,  nunquam  indebitatus,  and  ^^^^^ 
payment,  the  arbitrator  awarded  that  the  plaintiff  had  good 
cause  of  action  against  the  defendant,  and  directed  the  de- 
fendant to  pay  the  plaintiff  a  specified  sum,  the  court  set 
the  award  aside  for  not  deciding  on  each  issue  (k).  It  is  to 
be  observed  the  award  does  not  show  on  which  count  in  the 
declaration  the  money  is  recovered,  though  it  substantially 
decides  the  issue  on  the  plea  of  payment.  Belying  on  the 
above  case  of  Bourke  v.  IZoyd  (/),  Patteson,  J.,  held  bad 
for  not  specifically  deciding  each  issue  the  certificate  of  an 
arbitrator,  who  in  an  action  of  debt  for  work  and  labour, 
where  the  defendant  had  pleaded  nunquam  indebitatus,  pay- 
ment, and  a  set-off,  had  certified  that  a  verdict  should  be 
entered  for  the  plaintiff;  though  it  was  urged  that  by 
finding  a  verdict  for  the  plaintiff  for  a  sum  certain,  the  arbi- 
trator must  have  found  the  issues  on  the  pleas  of  payment 
and  set-off  against  the  defendant,  and  so  substantially  de- 
cided each  issue  {m). 

This  view  of  the  law,  that  such  a  substantial  decision  was 
quite  sufficient,  was  adopted  by  the  Court  of  Exchequer,  in 
a  case  where  both  the  above  cases  were  brought  before  their 
notice  (n).  That  it  was  enough,  had  indeed  been  previously 
laid  down  by  the   same  judge,  who  decided  the   case   of 


(t)  England  v.  Dayison,  9  Dowl.  (m)  Brooks  v.  Parsons,  1  D.  & 

1052 ;  See  Williamson  v.  Locke,  2  L.  691 ;  See  Stonehewer  v.  Farrarj 

D.  &  L.  782.  6  Q.  B.  730 ;  per  Patteson,  J.  742. 

(k)  Bourke  v.  Lloyd,  2   Dowl.  (i»)  Kilbum  v.  Kilbum,  13  M.  & 

N.  S.  452  J  S.  C.  10  M.  &  W.  550.  W.  671. 

(I)  2  DowL  N.  S.  452. 
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Part  II.  Brooks  Y,  Parsons  (o)  just  cited  (/?).  The  Court  of  Com- 
~^ — '■ — '-  mon  Pleas  also  have  decided  that  a  finding  of  the  arbitrator, 
leading  by  necessary  inference  to  the  decision  of  the  issuer 
is  sufficient  (q).  More  recently  still,  it  has  been  decided 
that  when  an  arbitrator  finds  that  the  plaintifif  has  good 
cause  of  action  in  respect  of  a  count  to  which  several  pleas 
are  pleaded,  each  of  which,  if  true,  is  a  sufficient  answer  to 
the  count,  as,  for  example,  in  trover,  where  the  defendant 
pleads  not  guilty  and  not  possessed,  such  a  finding  amounts 
in  fact  to  a  distinct  finding  in  plaintifTs  favor  on  each 
issue  (r). 
Whether  a       ^  question  of  importance  arises  here,  whether  directing  a 

Seneral  ver-  ^  ^..-i  !••/«.  li.^ 

ictafind-  general  verdict  for  either  plamtin   or  defendant    can  be 

iwuel"  *^^  treated  as  a  finding  on  each  issue.  In  one  case  («),  where 
there  were  several  special  inconsistent  pleas,  the  court 
treated  the  awarding  a  general  verdict  for  the  defendant  as 
a  finding  on  all  the  issues  in  his  favor ;  and  in  a  very  recent 
case,  Parke,  B.,  said  that  awarding  a  general  verdict  for  the 
plaintiff,  means  a  verdict  on  all  the  issues  (t).  Such,  how- 
ever, was  not  the  course  pursued  by  the  court  in  other  cases, 
for  in  England  v.  Davison  {u)^  it  was  held  two  issues  were 
left  undecided,  though  there  was  a  direction  to  enter  a 
general  verdict  for  the  defendant :  and  in  Doe  d.  Starling  v. 
Hillen  (:r),  there  was  a  general  verdict  for  the  plaintiff,  yet 
it  was  not  considered  as  a  finding  in  his  favor  on  each  of 
the  three  demises. 
Proper  All  these  nice  questions  may  however  be  avoided,  if  the 

awaking  on  arbitrator   adopt  the  course  recommended  by  the  Court  of 
theuroes.    Queen's  Bench,  who  have  laid  it  down  that  the  best  and 
most  proper  mode  for  an  arbitrator  to  decide  the  issues  is,  to 
give  his  award  in  the  very  terms  of  the  issues  themselves. 
It  is  not  necessary  for  him  to  set  out  the  pleadings  in  his 

(o)  I  D.  &  L.  691  S.  C.  2  D.  &  L.  782. 

(p)  Hunt  V.  Hunt,  5  DowL  442.  {s)  Cooper  v.  Langdon,  9  M.  & 

(o)  Avelett  V.  Goddard,  11  L.  J.,  W.  60 ;  S.  C  1  Dowl.  N.  S.  392. 

C.  P.  123.  (0  Dresser  V.  Stansfield,  14  W.  & 

(r)  Hobson  v.  Stewart,  16  L.  J.,  W.  822. 


(r)I 
Q.  B.  1 


45  ;  S.  C.  4  D.  &  L.   589 ;  (tf)  9  Dowl.  1052. 

Williamson  v.  Locke,  9  Jur.  349 ;         {x)  2  Dowl.  N.  S.  694. 
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award,  or  to  add  any  general  statement  that  he  decides  in  P^*^  l^- 
&vor  of  the  plaintiff  or  the  defendant  (y).  '-^ 

The  arbitrator  should  also  recollect,  that  as  pleas  of  set-  Awarding 
off  or  payment  (unless,  when  taken  together  with  other  pleas,  g^t-^ffwid 
they  answer  the  whole  of  the  plaintiff's  demand  intended  to  payment. 
be  covered  by  them)  are  not  divisible  in  law,  it  is  his  duty, 
although  the  defendant  be  entitled  to  some  set-off,  or  has 
made  some  payments,  to  find  the  issues  joined  on  such  pleas 
for  the  plaintiff.     He  may,  however,  give  the  defendant  the 
benefit  of  any   smaller  counter-claim,  or  part  payment,  in 
reduction  of  the  plaintiff's  damages  (z),     A  finding  of  part 
of  such  pleas  for  the  defendant,  and  the  other  part  for  the 
plaintiff,  has  been   construed  to  be  an  informal  award  of 
damages  for  the  portion  or  amount  found  in  favor  of  the 
latter  (a). 

Sometimes  by  agreement  of  parties  the  arbitrator  is  re-  When  arbi- 
lieved  from  the  necessity  of  finding  on  each  issue,  although  ^^t  find  on 
the  costs  are  to  abide  the  event.     Thus  where  the  arbitrator  ^^  maea. 
was  to  settle  the  cause  and  all  matters  in  difference,  and  the 
submission   contained  a  stipulation  that  if  the  arbitrator 
should  find  the  plaintiff  not  entitled  to  recover  any  debt  or 
damages,  then  a  verdict  was  to  be  entered  for  the  defendants 
and  the  arbitrator  awarded  that  the  plaintiff  was  not  entitled  to 
recover  in  the  action;  the  court  put  the  construction  that 
the  arbitrator  was  not  called  upon  by  the  submission  to  find 
on  each  issue,  but  that  on  such  a  finding  the  parties  had 
agreed  that  a  verdict  was  to  be  entered  for  the  defendant  on 
all  the  issues  (6). 

Instances  are   so  frequently  occurring  of  awards  being  Clause  in 
held  bad  for  the  neglect  of  the  arbitrator  to  decide  on  each  ^y^^^"^ 
issue,  that  it  has  been  suggested  by  the  Goiut  of  Exchequer  him. 
as  advisable  to  introduce  into  the  order  of  reference  a  con- 


(y)  Stonehewer  v.  Farrar,  9  Jur.  6   Dowl.  689 ;    Tuck  v.  Tuck,  7 

203 ;  S.  C.  6  Q.  B,  730 ;  Allen  v.  Dowl.  373 ;  S.  C.  5  M.  &  W.  109. 

J^we,  4  Q.  B.  66 ;  Clarke  y,  Owen,  (a)  Kini<  v.  Earl  of  Dundonald, 

2  U.  &  W.  324.  5  Dowl.  589. 

(z)  Moore  y.  Butlin,  7  A.  &  E.  {b)  Waddle  ▼.  Downman,  1  D. 

595 ;  King  y.  Earl  of  Dundonald,  &  L.  560. 
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Part  II.  dition  that  it  shall  be  suffioient  for  the  arbitrator  to  award  in 

OB.    VI    fL  A 

—^ — - — '-  favor  of  the  plaintiff  or  defendant  generally,  unless  either 
party  shall  request  him  to  find  some  particular  issue  or 
issues  (c).  Pursuant  to  this  recommendation,  a  clause  to 
the  above  effect  is  occasionally  inserted  in  orders  of  refer- 
ence from  that  court. 

Duty  of  ar-      Where  on  the  reference  of  a  cause  the  costs  of  the  cause 

bitntor 

when  costs  do  not  abide  the  event  of  the  award,  but  only  the  costs  of 
notlbkLe  ^  ^®  reference  and  award  abide  that  event,  it  is  not  necessary 
event.  for  the  arbitrator  to  find  on  each  specific  issue,  unless 
specially  called  upon  to  do  so  by  the  order  of  reference,  for  the 
costs  of  the  reference  and  award  are  determined  by  the 
general  event  of  the  action.  Thus  where  to  an  action  of 
debt  referred,  subject  to  the  above-mentioned  provision  as  to 
costs,  the  general  issue  and  set-off  were  pleaded,  and  the 
arbitrator  found  that  the  plaintiff  was  not  entitled  to  recover 
in  the  action,  ihe  award  was  held  final,  though  he  determined 
nothing  respecting  the  set-off  (c^). 


SECTION  III. 


OF  AWARDING   AN   ENTRY  OP  A   VERDICT. 


No  im  lied  ^'  ^^^^^^  arbitrator  empowered  to  award  a  verdict.] — 
power  to  When  a  cause  is  referred  before  trial,  the  arbitrator  has  no 
Yerdict*to  power  to  direct  a  verdict  to  be  entered,  unless  it  be  conferred 
be  entered,  on  him  by  the  submission  in  express  terms  (a.)  A  submis- 
sion of  a  cause,  the  subject-matter  thereof,  the  issue  therein, 

(e)  Morgan  v.  Thomas,  9  Jur.  Dowl.  N.  S.  452. 

92.  (a)  Angus  v.  Redford,  II  M.  & 

(d)  Duckworth   v.  Harrison,  4  W.  69 :  S.  C.  2  Dowl.  N.  S.  735. 
M.  &  W.  432 ;  fiourke  v.  Uoyd,  2 
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and  the  costs,  does  not  enable  the  arbitrator  to  order  such  on  P^^*  ^\ 

i»  •  J        11  •      OH.  TI«B.  8. 

entry  (6).     A  reference  of  an  action  and  all  matters  in 

difference,  is  equally  insufficient  (c). 

Where  the  reference  takes  place  at  Nisi  Prius,  if  no  ver-  Reference  at 
diet  be  taken  subject  to  the  award,  the  arbitrator  has  noi^^^^o     ' 
power  to  order  a  verdict  to  be  entered  up,  unless  the  sub-  T?^^ 
mission  give  it  him,  not  even  where    it  directs  that  final 
judgment  shall  be  entered  for  the  plaintiff  or  defendan 
according  to  the  award  («?).    Even  a  clause  enabling  the 
arbitrator  to  amend  the  record,  and  to  direct  what  he  shall 
think  fit  to  be  done  by  and  between  the  parties,  will  not,  i 
seems,  give  him  the  power  in  qnestion  (e). 

On  a  reference  at  Nisi  Prius,  however,  it  generally  happens  Utaiilclaiue 
that  a  verdict  is  taken  for  the  plaintiff  at  a  specified  amount  ^^^^ 
of  damages,  subject  to  the  award,  and  that  the  axbitrator  is 
expressly  empowered  to  direct  that  a  verdict  shall  be  entered 
for  tfaii  plaintiff  or  the  defendant,  as  he  shall  think  proper. 
Though  no  verdict  be  taken,  but  the  cause  be  referred  before 
trial,  the  judge's  order  or  agreement  under  the  statute  re* 
ferring  it  often  contains  a  similar  provision,  and  confers 
equal  authority  on  the  arbitrator  {/). 

If  a  verdict  be  taken  at  Nisi  Prius  for  a  specified  amount  Verdict 
of  damages,  subject  to  a  reference,  and  the  arbitrator  has  p^^  ^ 
power  to  settle  the  cause,  but  no  express  authority  be  given  '^^^^  *^« 
him  to  alter  the  verdict^  he  is  nevertheless  at  liberty  to  direct 
the  verdict  to  be  entered  for  the  plaintiff  at  any  amount  of 
damages  less  than  the  specified  amount  (^). 

So  an  arbitrator  empowered  by  order  of  Nisi  Prius  to  Power  oyer 
certify  for  whom  and  for  what  amount,  if  auy,  a  verdict  ** 

should  be  entered  in  the  cause  referred,  has  the  same 
authority  as  a  jury  of  directing  a  verdict  to  be  entered  on 
the  several  issues,  and  ought  to  do  so,  and  is  not  bound  to 


(b)  Hutchinson  v.  Blackwell,  8  E.  119. 

Binff.  331.  (/)  Hawkins  v.  Benton,  2  D.  & 

(c)  Eardley  y.  Steer,  4  Dowl  L.465;  Anffus  ▼.  Bedford,  11  M. 
423.  &  W.  69 ;  S.  C.  2  Dowl.  N.  S.  735. 

id)  Harding V. Forsbaw,  1  M. &  (p)   Taylor  v.  Shuttlewortb,  6 

W.  416.  Bing.  N.  C.  277. 
(#)  Hayward  v.  Phillips,  6  A.  & 
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Verdict 
taken  on 
one  issue 
only. 


Pam  II.  order  a  general  verdict  (A).     Though  no  order  of  Nisi  Ptius 

l—Ll  be  drawn  up,  or  rule  of  court  obtained  on  the  verdict  taken 

subject  to  the  reference,  the  parol  consent  of  the  parties  is  a 
sufficient  authority  for  the  arbitrator  to  certify  that  a  verdict 
should  be  entered,  and  a  verdict  entered  pursuant  to  his  cer- 
tificate is  good  (i). 

If  there  be  a  verdict  taken  on  one  issue,  vrith  specified 
damages,  subject  to  the  reference,  and  the  cause  and  all 
matters  in  difference  be  referred,  it  is  an  excess  of  authority 
for  the  arbitrator  to  direct  a  verdict  to  be  entered  for  the 
plaintiff  for  a  sum  composed  of  the  amount  of  the  specified 
damages,  and  the  damages  which  he  assesses  to  be  due  to 
the  plaintiff  on  the  other  issues  in  the  cause.  Nor  can  such 
a  direction  be  construed  as  an  order  to  pay  the  money,  but 
the  award  is  bad  in  toto  (k). 

Although  at  Nisi  Prius  a  verdict  be  taken  subject  to  a  re- 
ference, and  the  arbitrator  be  empowered  to  direct  a  \erdict 
to  be  entered  for  the  plaintiff  or  the  defendant,  as  he  may  think 
proper,  and  the  cause,  and  also  another  cause  between  the 
same  parties,  and  all  matters  of  difference  are  referred,  the 
arbitrator  is  not  authorized  to  direct  the  entry  of  a  verdict  in 
the  second  cause  (/). 


Power  in 
one  cause 

g'ves  no 
iplied 
power  in 
another. 


rection* 


Substantial  II.  Dutif  of  the  arbitrator  in  atvarding  a  verdicLl — A 
fi^t*di-  Strictly  formal  exercise  of  the  power  to  direct  the  entry  of  a 
verdict  will  not  be  necessary  to  authorize  the  entry ;  though 
of  course  the  clearer  the  language  used  the  better.  A  sub- 
stantial decision  in  favor  of  either  party  will  be  sufficient 

For  instance,  if  the  arbitrator  by  his  certificate  direct  that 
a  verdict  be  entered  for  the  plaintiff  on  the  first  issue,  and 
on  the  other,  which  goes  -to  the  whole  cause  of  action,  for 
the  defendant,  it  is  not  necessary  that  the  arbitrator  should 


(A)  Woof  V.  Hooper,  4  Bing. 
N.  C.  449 :  Williams  v.  Mousdalei 
7  M.  &  W.  134. 

(t)  Tomes  v.  Hawkes,  10  A.  & 
£.  32. 


{h)  Hayward  v.  Phillips,  6  A.  & 
E.  119. 

(I)  Howett  V.  Clements,  1  C.  B. 
128. 
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expressly  direct  that  the  verdict  for  the  agreed  amout    of  Part  II. 

damages  should  be  vacated,  as  the  direction  to  enter  a  ver-  l-l-~ 

diet  for  the  defendant  on  the  second  issue  is  inconsistent 
with,  and  consequently  supersedes,  the  verdict  taken  at  the 
trial  (m).  Where  in  an  action  of  assumpsit,  to  which  the 
defendant  pleaded  non  assumpsit  and  set-off,  and  the  arbi- 
trator awarded  that  the  plaintiff  was  entitled  to  iE90  in 
respect  of  the  causes  of  action  in  the  declaration,  and  that 
the  defendant  was  entitled  to  a  set-off  of  £35,  this  was  held 
sufficient  to  justify  the  plaintiff  entering  a  verdict  for  the 
£55y  the  balance,  although  the  arbitrator  had  not  in  terms 
vacated  the  verdict,  or  reduced  the  damages,  or  ascertained 
any  balance  as  being  due  from  the  defendant  to  the  plaintiff(n) . 
So  also  the  certificate  of  a  referee  respecting  an  action  for 
work  done,  "  I  hereby  certify  that  £74.  7s.  is  a  fair  and 
proper  sum  to  be  paid  by  the  defendant  to  the  plaintiff,^*  (the 
defendant  having  pleaded  payment  before  action  of  £30,  and 
payment  into  court  of  the  further  sum  of  £45,  and  the  plaintiff 
having  replied  damages  ultra,)  was  held  by  the  court  to 
amount  to  a  verdict  for  the  defendant ;  as  they  construed  the 
certificate  to  mean  that  the  £74.  7s.  comprehended  all  that 
was  due  firom  the  defendant  to  the  plaintiff  (o). 

On  the  reference  of  an  action  of  ejectment,  if  the  arbi-  Awarding 
trator  be  of  opinion  that  the  lessor  of  the  plaintiff  is  entitled  Ifectment. 
to  recover  only  a  portion  of  the  land  which  he  claims,  he 
should  take  care  to  confine  his  award  in  the  plaintiff's  favor 
to  that  portion,  for  if  under  a  power  to  direct  a  verdict  to  be 
entered  in  an  ejectment  brought  to  recover  closes  A.  and  B., 
be  award  generally  that  a  verdict  be  entered  for  the  plaintiff, 
the  postea  cannot  be  amended  by  the  coiut  so  as  to  confine 
the  verdict  to  close  A. ;  although  it  appear  on  the  face  of  the 
award  that  the  arbitrator  has  decided  in  the  defendant's  favor 
a  plea  setting  up  the  defendant's  title  to  close  B.,  in  an  action 
of  trespass  brought  for  that  close  between  the  same  parties, 
and  referred  with  the  action  of  ejectment,  and  the  arbitrator 

(m)  Nalder  V.  Batts,  I  D.  &  L.     391. 
7eo.  (o)  Salter  v.  Yeates,  2  M.  &  W. 

(n)  Piatt  V.  Hall,  2  M.   &  W.     67;  S.  C.  5  Dowl.  291. 

A    A 
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Part  II.   in  a  written  paper  delivered  with  the   award,  states  his 
-J — 1—1  opiiiion   that  the  lessor  of  the  plaintiff  had  no    title  to 

close  B.{p). 

Specifying       If  the  arbitrator  decide  that  the  lessor  of  the  plaintiff  is 

met^  ^d    entitled  to  part  of  the  lands,  which  he  sets  out  by  metes  and 

bounds.       bounds,  he  should  take  care   to  award  the  residue  to  the 

defendant,  or  at  least  to  award  that  the  plaintiff  has  no  title 

to  it,  or  the  award  will  not  be  final.     Omitting  all  mention 

of  the  remainder  is  not  tantamount  to  finding  that  the 

plaintiff  has  no  title  to  it     It  is  better,  though  perhaps  not 

absolutely  necessary,  to  set  out  the  defendant's  residue  by 

metes  or  bounds,  or  other  particular  description  (q), 

Awuding        Xo  what  extent  an  arbitrator  is  bound  to  award  on  pointa 

ject  to        raised  in  the  cause,  and  how  fax  in  general  a  hypothetical  or 

S™*°urtf    ^Jtemative  finding  of  a  verdict  subject  to  the  opinion  of  the 

court  is  good,  when  he  is  empowered  to  raise  points  of  law 

for  their  consideration,  has  been  treated  of  in  a  previous 

portion  of  this  work  (r). 


Unautho-  III.  Effect  of  an  unauthorized  award  of  a  verdict]-^ 
of  a  ve^t  I'hough  it  was  in  one  case  laid  down  that  an  unauthorized 
^»^  direction  that  a  verdict  should  be  entered  for  the  plaintiff  at  a 

specified  sum,  amounted  to  a  direction  that  the  defendant 
should  pay  that  sum  to  the  plaintiff,  and  as  such  might  be 
Not  equira-  enforced  by  attachment  (s)  ;   yet  on  a  subsequent  occasion 

ncti^  to  '  ^^  ^^^  ^^^^  ^^^  ^  ^^  equivalent  to  an  order  to  pay,  and  an 
P^y*  attachment  was  refused,  and  the  preceding  case  was  ex* 

pressly  overruled,  with  the  concurrence  of  the  judge  who 
decided  it  (^).  No  action,  it  seems,  will  lie  on  an  award 
containing  only  such  an  unauthorized  direction  to  enter  a 
verdict  for  a  certain  sum  (u).  The  Court  of  Exchequer,  in 
a  recent  instance,  refused  to  enforce  by  attachment,  or  to  set 

( p)  Doe  d.  Oxenden  v.  Cropper,  («)  Cartwright  v.  Blackworth,  1 

10  A.  &E.  197.  Dowl.  489. 

(a)  Doe  d.  Madkins  v.  Homer,  8  (t)  Donlan  v.  Brett,  2  A.  &  E. 

A.  &  E.  235.  344. 

.  (r)   See  P.  2,  ch.  5,  8.  8,  d.  5,  p.  («)  Jackson  v.  Clarke,  M'Ld.  & 

310.  Y.  200 ;  S.  C,  13  Priee,  208. 
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aside  a  similar  award,  iDclining,  however,  to  think  an  action   P^*  l^- 

might  be  supported,  saymg  that  at  any  rate  it  was  not  quite 

a  clear  point  that  the  award  was  void  {x) ;  but  the  Court  of 
Queen's  Bench  have  considered  the  question  settled  by  the 
decision  in  Donlan  v.  Brett  (y),  and  have  set  the  award 
aside  in  more  instances  than  one  (z). 

Yet  if  the  award  contain  a  sufficient  determination  of  the  Wben  re- 
matters  submitted,  without  looking  to  the  clause  directing  ia,piu;^, 
the  entry  of  a  verdict,  and  that  clause  can  be  rejected  with^ 
out  altering  the  sense  of  the  remaining  parts  of  the  award, 
the  excess  of  authority  wiU  not  vitiate  the  award,  but  the 
£Biulty  direction  will  be  rejected  as  surplusage^  Hence,  if 
the  award  as  to  the  cause  be,  that  the  defendant  is  not  guilty 
of  the  grievances  laid  to  his  charge,  and  that  a  verdict  be 
entered  for  the  defendant,  the  first  part  is  a  sufficient  deter- 
mination of  the  issue,  and  the  unauthorized  direction  as  to 
the  verdict  is  simply  useless  (a). 


SECTION  IV. 


OF   THE   DUTY  OF  THE   ARBITRATOR  IN    AWARDING    DAMAGES. 


If  the  arbitrator  find  for  the  plaintifi*  on  any  portion  of  the  ArWtmtor 
declaration  not  covered  by  any  plea,  on  which  the  issue  is  ^^f/*' 
found  for  the  defendant,    the    arbitrator   must  in  general  should 
proceed  to  assess  damages  for  the  plaintifi*,  or  the  award  will  damage*. 
not  be  final.     But  if  the  pleas  found  for  the  defendant  com- 

(»)  Cock  V.  Gent,  13  M.  &  W.  &  L.  936. 

364 ;  3  D.  &  L.  271.  (a)  Howett  v.  Clements,  1  C.  B. 

iy)  2  A.  &  £.  344.  128 ;  Hawkyard  v.  Stocks,  2  D.  & 

{e)  Havward  v.  Phillips,  6  A.  &  L.  936. 
£.  119 ;  Hawkyard  v.  Stocks,  2  D. 

A  A  2 
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^^"  ^\  pletely  answer  the  plaintiff's  claim,  it  is  more  proper  not  to 
-^ — - — '  assess  any  damages  on  the  issues  found  for  the  plaintiff  (a) ; 
and  if  there  be  an  assessment  of  damages,  in  such  a  case  the 
assessment  is  merely  surplusage,  and  will  not  affect  the 
right  to  costs  (6). 
When  plea       But  if  the  plea,  though  pleaded  to  the  whole  declaration, 
irnma       .  ^^ise  an  immaterial  defence,  so  that  the  plaintiff  would  be 
entitled  to  judgment  non  obstante  veredicto,  it  is  the  duty  of 
the  arbitrator,  according  to  the  Court  of  Queen^s  Bench,  to 
fussess  damages  notwithstanding  the   plea,  and  the  award 
will  be  bad  if  he  fail  to  do  so  (c).     The  Court  of  Common 
Pleas,  however,  having  recently  decided  that  when  a  cause 
in  which  the  issues  of  fact  only  are  joined  is  referred  at  Nisi 
Prius  on  the  usual  terms,  neither  the  court  nor  the  arbitrator 
can  direct  judgment  to  be  entered  non  obstante  veredicto, 
practically  hold  that  such  an  assessment  of  damages  is  un- 
necessary, and  cannot  benefit  the  plaintiff  (c^). 
namftgeson      When  an  action  of  trespass  is  taken  down  to  the  assizes 
ment?"*^"  ^^  the  trial  of  the  issues,  and  also  for  the  assessment  of 
damages  on  a  new  assignment,  on  which  the  plaintiff  has 
signed  judgment  for  want  of  a  plea,  the  arbitrator  must  be 
careful  to  assess  damages  for  the  plaintiff  on  the  new  as- 
signment, however  he  may   determine   the  issues.     If  he 
omit  to  do  so  the  error  will  be  incurable,  and  the  award  may 
be  set  aside  («). 
Contingent       So  where  there  are  several  pleas,  on  some  of  which  the 
demamr.^°  plaintiff  has  taken  issue,  but  demurred  to  others,  and  the 
cause,  so  fiai*  as  relates  to  the  issues  in  fact,  is  referred  at 
the  trial,  the  arbitrator,  if  he  find  for  the  plaintiff,  must  not 
omit  to  assess  contingent  damages  on  the  demurrer,  though 


(a)  Warwick  v.  Cox,  1  D.  &  L.  (c)  Grenfell  v.  Edgcome,  7  Q.  B. 

986;  Wood  V.  Duncan,  7  Dowl.  661. 

91.  {d)  Toby  v.  Loribond,  12  Jur. 

(ft)    Ross  V.    Clifton,   2  Dowl.  436;  S.C.17L.J.,C.P.20].  Sees. 

N.  S.  983 ;  Benett  v.  Coster,  1  B.  5  of  this  chanter  as  to  directing  an 

&  6.  465;  S.  C.  4  Moore,  110;  entry  of  judguient  non    obstante 

Savage  v.  Ashwin,  4  M.  &  W.  530 ;  veredicto,  p.  363. 

Frankum  v.  Earl  of  Falmouth,  2  {e)  Wykes  v.  Shipton,  8  A.  &  £. 

A.  &  E.  452.  246. 
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such  cotkrse  does  not  seem  absolutely  necessary,  when  he  P^**  ^^* 

determines    in  the  defendant's  favor  the  issue  on   a  plea  -^ : 

going  to  the  whole  cause  of  action.  In  one  instance,  where 
neither  party  requested  him  to  assess  contingent  damages, 
but  acted  as  if  the  matter  had  not  been  submitted,  the  court 
construed  the  conduct  of  the  parties  to  amount  to  a  new 
parol  submission  that  the  arbitrator  need  not  determine  the 
question  of  contingent  damages  {/). 

It  is  a  little  inaccurate  to  assess  general  damages  on  all  ^n«nl  ^' 
the  issues  for  the  plaintiff,  where  one  of  the  issues  found  all  iuaes. 
for  him  is  an  issue  on  a  plea  of  set-off,  but  it  is  perfectly  in- 
telligible and  valid,  for  an  award  of  damages  on  all  the 
issues  means  on  all  on  which  damages  can  be  assessed  (ff). 

In  an  action  of  covenant,  where  there  is  only  one  breach,  One  breach 
directing  a  verdict  to  be  entered  for  the  plaintiff  on  each  ot^^^^^^^ 
the  two  issues  raised  by  ihe  pleas,  with  separate  damages  on  sum. 
each,  is  sufficiently  certain  as  to  the  damages,  as  the  verdict 
may  be  entered  for  the  sum  of  the  two  separate  amounts ; 
but  finding  an  entire  amount  of  damages  on  the  single 
breach  is  the  more  correct  method  (A). 

The  arbitrator  cannot  direct  a  verdict  to  be  entered  for  a  Damages 
sum  exceeding  the  damages  taken  subject  to  the  reference.  ^^*^t 
His  discretion  is  limited  by  the  amount  of  damages  nomi-  taken  on  the 
nally  found  by  ihe  jury,  as  the  verdict  of  a  jury  is  limited  by  ^     ^^ 
those  laid  in  the  declaration.      And  if  he  direct  the  entry  of 
a  verdict  for  a  larger  sum,  the  award  seems  to  be  bad  in  toto ; 
and  the  courts-  have,  in  one  instance,   decided  that  they 
will  not  permit  a  verdict  to  be  entered  for  an  amount  re- 
duced to  the  amount  of  the  specified  damages,  on  the  ground 
that  they  have  nothing  to  guide  their  discretion  in  cutting 
down  the  sum  awarded  (t). 

Where  the  cause  and  all  matters  in  difference  were  re- 
ferred, and  the  Nisi  Prius  order  directed  that  the  verdict 
should  be  entered  for  such  sum  only  (if  any)  as  the  arbitra* 

(/)  Cooper  V.  Langdon,  9  M.  CJompany,  4  Bing.  N.  C.  23. 

&  W.  60.  (»)  Bonner  v.  Charlton,  5  East, 

ig)    Hobdell  v.  MiUer,  6  Bing.  139;   Prentice  v.   Reed,   1  Taunt. 

N.  C.  292.  161  ;    Taylor   v.    Sbuttleworth,    6 

(h)  Smith  V.  Festiniog  Railway  Bing.  N.  C.  277. 
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Part  II.  tor  should  find  to  be  due  (not  sajing  in  the  cause)  from  the 
-J. — Ll-1  defendant  to  the  plaintiff^  the  court  held  that  the  arbitrator 
could  not  award  that  there  was  due  from  the  defendant  to  the 
plaintiff  a  larger  sum  than  the  amount  of  the  damages  taken 
on  the  verdict  (k).     From  the  terms  of  the  above  submission, 
it  would  seem  probable  that  the  verdict  was  intended  to 
stand  as  a  security  for  the  amount  found  to  be  due,  whether 
in  respect  of  matters  in  the  cause  or  out  of  it. 
No  limit  of      Generally,  however,  when  a  cause  and  all  matters  in  dif- 
t^'^^^n    fcrence  are  referred  at  Nisi  Prius,  the  verdict  stands  as  a 
oat  of  caiue.  gecurity  Only  for  the  damages  found  due  in  the  cause,  and 
the  damages  taken  on  the  reference  only  limit  the  amount 
the  arbitrator  can  give  in  the  cause ;  but  there  is  no  limit  to 
the  amount  the  arbitrator  may  award  in  respect  of  the  other 
matters  in  difference  (/).     The  arbitrator,  therefore,  should 
assess  the  damages  in  the  cause  separately  from  those  out 
of  it,  and  take  care  not  to  exceed  the  assigned  limit  in  re- 
spect of  the  former  (m). 
Limiting         It  seems,  also,  that  the  amount  of  damages  the  arbitrator 
^J2J^*^^  Baay  award  is  still  further  limited  by  the  sum  claimed  in  the 
particolan.  plaintiff's  particulars  of  demand,  if  the  defendant  bring  the 
particulars  before  the  arbitrator's  notice  (n). 

Where  it  was  agreed  by  the  order  of  reference,  that  in 
case  the  arbitrator  should  give  damages  to  the  plaintiff,  the 
party  against  whom  the  action  was  really  brought,  though 
he  was  not  the  defendant  on  the  record,  should  be  allowed 
to  retain  a  certain  sum,  and  the  plaintiffs  should  be  paid 
only  the  balance ;  and  the  award  directed  that  the  verdict 
should  be  altered  to  a  sum,  exceeding  the  amount  of  the 
damages  taken  by  consent,  but  less  than  that  amount  when 
a  deduction  for  the  sum  to  be  retained  was  made ;  the  court 
gave  their  opinion  that  the  judgment  which  had  been  en- 
tered for  the  sum  awarded,  pursuant  to  the  verdict,  should 
be  reduced  to  the  sum  originally  taken  by  consent,  and  that 

(k)  Bonner  v.  Charlton,  5  East,  Bing.  N.  C.  277 ;   Tayler  v.  Marl- 

139.  ing,2  M.  &G.  55. 

(0  Pearse  v.  Cameron,  1  M.  &  (n)  Kenrick  v.  Phillips,  7  M.  & 

S.  675.  W.  415. 

(to)    Taylor  v.   Shuttlcworth,   6 
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the  plaintiff  should  be  entitled  to  sue  out  execution  for  the   ^^^  l^* 
real  balance  awarded  due  to  him  (o).    In  the  above  case,  as  — ^ — H-1 

Iff     ^  4 

the  submission  empowered  the  arbitrator  to  settle  all  matters  jn^^eaM 
in  difference  between  the  parties,  and  to  determine  what  he  damagei. 
should  think  fit  to  be  done  by  either  of  them  respecting  the 
matters  in  dispute,  Mansfield,  G.  J.,  threw  out  a  suggestion 
that  the  arbitrator  might  have  directed  that  an  application 
should  be  made  to  the  court  to  enlarge  the  verdict  to  a 
greater  amount  of  damages,  and  that  the  defendant  should 
consent  to  the  enlargement  (p). 

If  an  action  for  damages  generally  be  brought  on  an  agree-  stipulated 
ment,  which  provides  that  in  case  of  breach  the  sum  of  JCIOO  ^^j,^!|^. 
shall  be  recovered  as  a  stipulated  debt  binding  on  each 
party  as  to  the  amount,  and  not  as  a  penalty,  or  in  the  na- 
ture of  a  penalty,  and  the  arbitrator  award  a  less  amount  to 
the  plaintiff,  the  award  will  not  be  set  aside,  at  least  unless 
the  clause  was  pointed  out  to  the  arbitrators  attention,  and 
he  was  required  to  act  upon  it  (q). 

In  an  action  of  debt,  if  the  submission  provide  that  a  Amount  to 
verdict  be  entered  for  the  plaintiff  with  £5  damages,  the  ^^  ^^ 
arbitrator  is  not  limited  to  awarding  «£5,  but  may  award  the 
plaintiff  the  amount  in  the  declaration,  for  the  action  being 
debt  not  assumpsit,  a  verdict  for  the.  plaintiff  means  a  ver- 
dict for  the  debt  mentioned  in  the  declaration,  (no  amount 
of  debt  being  specified^)  and  the  damages  are  in  addition, 
not  in  exclusion  of  the  debt  (r). 

In  an  action  of  debt  on  a  money  bond,  to  which  the  defendant  Amount  not 
pleaded  payment  by  a  co-obligor,  the  arbitrator  directed  a  2Jbt  oi?  *"* 
verdict  to  be  entered  for  the  plaintiff  generally,  not  mention-  ^^^ 
ing  any  amount.    It  was  objected  to  the  award  that  the 
arbitrator  ought  to  have  directed  for  what  sum  the  verdict 
should  have  been  entered  and  execution  taken  out,  but  the 
court  held  the  award  sufficient,  as  it  did  not  appear  that 
there  was  any  question  how  much  was  due  on  the  bond,  and 


(o)  Prentice  v.  Reed,  1  Taunt.         (q)  Pinkerton  v.  Caslon^  2  B.  & 
151.  A.  704. 

(p)  Prentice  v.  Reed,  1  Taunt.         (r)  Annan  v.  Job,  10  Jur.  1083. 
156. 
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Pakt  II.  drew  a  distinction  between  actions  of  assumpsit  and  actions 
— — —^  of  debt  on  bonds  («).     The  principle  of  this  decision  seems 

capable  of  a  very  general  application. 
Fixing  day  It  seems  very  questionable,  from  the  report  of  a  late  case, 
whether  the  arbitrator  may  appoint  any  particular  day  or 
place  for  the  payment  of  the  damages  for.  which  the  verdict 
is  to  be  entered,  though  if  the  submission  clothe  him  with 
the  powers  of  a  judge  of  Nisi  Prius  he  may  award  speedy 
execution ;  but  merely  fixing  a  day  for  the  payment  earlier 
than  that  on  which  the  plaintiff  would  have  been  enabled  to 
recover  the  same  in  due  course  of  law,  does  not  amount  to 
an  award  of  speedy  execution  (t). 
Awarding  Where  a  cause  was  referred  by  a  judge's  order  with  con- 
nuuesto  sent  of  the  parties  and  of  one  Cole,  and  the  arbitrator  was 
^untiffand  empowered  to  direct  for  whom  and  for  what  sum  the  verdict 
added.  should  be  finally  entered,  and  to  settle  all  matters  in  differ- 
ence between  the  parties  to  the  action  and  between  the  de* 
fendants  and  Cole,  and  to  determine  what  he  should  think 
fit  to  be  done  by  either  party,  and  the  arbitrator  awarded 
that  all  further  proceedings  in  the  action  should  cease,  that 
the  plaintiff  had  good  cause  of  action  against  the  defendants 
in  the  cause,  and  was  entitled  to  a  verdict  therein ;  and 
then  awarded  certain  damages  ^'to  be  paid  by  the  defendants 
to  the  plaintiff  and  Cole,  who  consented  to  become  a  party 
in  the  cause  ;'*  on  an  objection  being  made  that  under  this 
submission  the  arbitrator  was  not  entitled  to  treat  Cole  as  a 
plaintiff  emd  award  damages  to  him  and  the  original  plaintiff 
jointly,  the  court  refiised  to  grant  a  rule  to  order  the  amount 
to  be  paid,  considering  the  sufficiency  of  the  award  doubt- 
ful (i^) ;  but  an  action  of  debt  being  afterwards  brought  on 
the  award  by  Cole  and  the  plaintiff  jointly,  the  court  on  de- 
murrer sustained  the  award  as  valid,  Patteson,  J.,  saying^ 
^'  It  cannot  be  said  the  arbitrator  has  not  determined  the 
action,  as  he  gives  a  verdict  for  the  plaintiff  with  40<.  da** 

(*)  Cayme  v.  Watts,  3  D.  &  R.     263 ;  S.  C.  4  D.  &  L.  667. 
224.  (tt)  Hawkins  v.  Benton,  2  D.  & 

(0  Rpcs  V.  Waters,  16  M.  &  W.     L.  466. 
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mages.     He  might  afterwards  say  that  Cole  should  have  a  ^^^^  I^* 
joint  interest  in  those  damages^  (:r).  LU 

Where  all  matters  in  difference  in  an  action  of  ejectment  Special  dar 
were,  after  issue  joined,  referred  by  a  judge's  order,  which  ^^^^^ 
provided  ^  that  the  costs  of  the  suit,  the  reference,  and 
award  were  to  abide  the  event  of  the  award,  that  if  the  award 
should  be  in  favor  of  the  plaintiff  he  should  be  at  liberty  to 
sign  judgment  against  the  defendants  in  the  same  manner  as 
if  the  cause  had  been  tried  at  Nisi  Prius,  and  to  issue  a  writ 
or  writs  of  possession  thereon,  and  also  to  proceed  in  the 
usual  way  for  costs  on  such  judgment;  and  that  if  the  award 
should  be  in  favor  of  the  defendants  they  should  be  at  liberty 
to  sign  judgment  as  if  the  cause  had  been  tried  at  Nisi  Prius,^ 
Coleridge,  J.,  intimated  a  doubt  whether  the  drbitrator  could 
expressly  award  damages,  though  he  thought  that  the  plain- 
tiff, in  signing  judgment,  might  enter  it  for  a  shilling 
damages  (y). 

All  matters  in  difference  in  a  cause  and  nothing  beyond  OaoMonly 
being  referred,  the  arbitrator  has  no  authority  to  order  the  award  of 
plaintiff  to  pay  the  defendant  any  sum  of  money  (z) ;  though  5^?^* 
when  the  submission  is  of  the  cause  and  all  matters  in  dif- 
ference, the  arbitrator  ought  to  ascertain  the  amount  of  the 
defendant's  claim,  and  if  it  exceed  the  plaintiff's  demand, 
to  direct  the  plaintiff  to  pay  the  balance  (a). 

(«)  Hawkins  v.  Benton,  15  L.  J.^  (a)  Maloney  v.  Stockley,  2  Dowl. 

Q,  B.  139.  N.  S.  122 }  S.  C.  4  M.  &  G.  647 ; 

(y)  Doe  d.  Madkins  v.  Horner^  Williams  v.  Motdsdale,  7  M.  &  W. 

8  A.  &  E.  235.  134.    See  Macarthur  v.  Campbell, 

(z)  Poyner  v.  Hatton,  7  M.  &  W.  2  A.  &  E.  52. 
211. 
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SECTION  V. 


OF  AWARDING   AN   ENTRY   OR   ARREST   OF  JUDGMENT. 


Part  II. 
OH.  vi.  8. 5. 

No  implied 
power  to 
direct  entiy 
of  judg- 
ment. 


Unaatlio- 
rized  award 
of  jadgment 
surplusage. 


Award  of 
judgment 
on  a  de- 
murrer* 


I.  Power  to  direct  entry  of  judgment.^ — On  a  reference 
of  a  cause,  in  which  there  are  only  issues  of  fa^ct  to  be  de- 
termined, the  arbitrator  has  no  implied  power  to  direct 
judgment  to  be  entered  up  for  either  party,  even  though  the 
submission  empower  him  to  direct  the  entry  of  a  verdict,  and 
to  determine  what  he  shall  think  fit  to  be  done  by  either  of 
the  parties  (a). 

In  an  action  of  ejectment  the  arbitrator  awarded  as  fol- 
lows : — ^*^  I  award,  order,  and  determine,  that  judgment  for 
the  plaintiff  be  entered  in  the  said  action  with  one  shilling 
damages,  and  that  the  plaintiff  do  recover  under  the  said 
judgment  a  plot  or  parcel  of  land," — describing  it.  The  court 
entertaining  no  doubt  that  in  directing  judgment  to  be 
signed  the  arbitrator  had  exceeded  his  authority,  set  aside 
that  portion  of  the  award,  but  refused  to  set  it  aside  wholly, 
being  of  opinion  that  if  all  mention  of  the  judgment  were 
struck  out  there  was  a  sufficient  finding  of  the  cause  in 
the  plaintiffs  favor  {b). 

But  when  the  determination  of  the  cause  requires  that  the 
arbitrator  should  find  upon  issues  of  law  as  well  as  of  fact,  it 
would  seem  he  may  order  judgment  to  be  entered  on  the 
issues  in  law  (c).  Thus  where,  pending  a  deniurrer  to  one 
of  the  pleas,  the  cause  and  all  matters  in  difference  were  re- 
ferred, and  the  arbitrator  decided  the  demurrer  by  directing 
judgment  to  be  entered  thereon  for  the  defendant;  on  a  motion 
to  set  aside  the  award  on  account  of  this  direction,  the  court 
refused  the  rule,  and  seemed  to  think  that  the  parties  had, 


{a)  Angus  v.  Redford,  1 1  M.  & 
W.  69 ;  S.  C.  2  DowL  N.  S.  736 ; 
Allen  V.  Lowe,  4  Q.  B.  66 ;  Toby 
V.  Lovibond,  12  Jur.  436.;  S.  U. 
17  L.  J.,  C.  P.  201. 


(h)  Doe  d.  Body  v.  Cos,  4  D.  & 
L.  75. 

(c)  Angus  V.  Redford,  11  M.  & 
W.  69,  per  Ld.  Abinger,  p.  74. 
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by  referring  the  question  of  law,  authorized  him  to  decide  as  Part  II. 

he  had  done  (a).  

Where  the  submission  respecting  several  actions  autho-  Clause  cm- 
lized  the  arbitrators  ^  to  discontinue  or  order  the  determina-  arbitmtor 
tion  of  the  actions,  or  to  make  or  g^ve  any  orders,  or  regu-  ^j^^^^ 
lations,  or  directions,  which  they  shall  think  proper  as  to  the 
time  and  terms  of  such  discontinuance,  or  any  other  matter 
or  thing  in  anywise  relating  to  the  said  several    actions,** 
Coleridge,  J.,  seemed  to  be  of  opinion  that  these  powers 
were  large  enough  to  justify  the  arbitrators  in  ordermg  judg- 
ment to  be  entered  {e). 


II.  Power  to  decide  on  judgment  non  obstante  veredicto,]  Whether 
— Previous  to  a  very  recent  decision  in  the  Common  Pleas,  can  award 
an  arbitrator,  acting  under  an  order  of  Nisi  Prius  on  the  J»»^g™«n* 

'  "  ^        ^  nonob- 

usual  terms  referring  a  cause  and  all  matters  in  difference,  stante  vere- 
might    have    felt    himself     warranted    in    supposing    that  '    ' 
after  deciding  in  favor  of  the  defendant  tlie  issue  raised  on  a 
plea,  he  was  at  liberty  to  entertain  a  question  as  to  the  suffi- 
ciency of  such  a  plea,  as  a  defence  to  the  action. 

For  though  there  is  no  actual  decision  in  the  Queen's  Awarding 
Bench  on  the  point,  the  opinion  of  that  court,  as  gathered  „JJ[*^.* 
from  the  cases  seems  to  be, — that  the  arbitrator  has  autho-  atante  ▼eie- 
rity  to  decide  in  effect  whether  the  plaintiff  be  entitled  to 
judgment  non  obstante  veredicto,  and  if  the  question  be 
raised  by  the  pleadings,  and  brought  before  the  arbitrator  by 
the  parties,  that  the  latter  ought  to  decide  it  in  his  award, 
and  to  assess  damages  to  the  plaintiff  in  case  he  determines 
the  plea  to  be  insufficient  in  law  to  bar  the  action  (/). 

Thus  where  the  plaintiff  declared  in  case,  alleging  that  he 
was  entitled  to  the  reversion  in  a  close,  that  a  person  named 
Heam  had  wrongfully  erected  incumbrances  thereon,  and 
that  the  defendant  wrongfully  kept  and  continued  them; 
and  the  defendant  pleaded  not  guilty,  and  secondly,  that 

(cO  Mathew  v.  Davis,  I   Dowl.     483. 
N.  S.  679.  (/)  Allen  v.  Lowe,  4  Q.  B.  66. 

(e)    Jones  v.  Powell,   6  Dowl. 
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PARf  II.  Heam  did  not  erect  the  inoumbrances ;  and  the  arbitrator 
ffllL—*  awarded  that  the.  verdict  should  stand  for  the  plaintiff  on 
the  first  issue,  but  without  damages,  and  that  the  verdict 
should  be  entered  for  the  defendant  on  the  second  issue ; 
the  court  expressed  an  opinion  that  the  award  was  defective 
for  not  giving  damietges  on  the  first  issue  for  the  plaintiff, 
which  the  arbitrator,  they  said,  ought  to  have  done,  as  the 
issue  on  the  second  plea  was  immaterial,  and  ought  to  have 
been  disregarded  by  him  (^). 

A  statement  of  Patteson,  J.,  in  one  of  the  cases  just  cited, 
that  the  Court  of  Queen^s  Bench  would  not  set  aside  an 
award  for  not  determining  a  question  as  to  the  validity  of 
the  pleadings,  unless  the  point  as  to  the  plaintiff's  right  to 
judgment  non  obstante  veredicto  were  raised  before  the  ar- 
bitrator, assumes  that  it  was  the  duty  of  the  arbitrator  to 
have  decided  the  question  (h), 
Ck>uTt  not        On  motions  by  plaintiffs  for  leave  to  enter  judgment  non 
motion  *^r    obstante  veredicto,   after  the   award   made,  the  courts  on 
judgment     several   occasions  have  refused  the  applications,  on    the 

non  0  b-  ,  , 

Btante  vere-  ground  that  the  arbitrator  had  the  same  power  which  the 
court  would  have  had  in  the  matter,  and  that  his  award  put 
an  end  to  the  proceeding  (t). 

Where  three  pleas  were  pleaded  in  bar  to  a  declaration 

in  trespass   containing  only   one    count,  and  issues  were 

joined  on  them,  the  arbitrator,  having  directed  a  verdict  for 

the  plaintiff  on  the  two  first  issues,  and  for  the  defendant  on 

the  third,  added,  that  if  there  had  not  been  the  third  issue 

he  should  have  awarded  a  shilling  damages  to  the  plaintiff 

on  the  other  issues,  the  court  held  it  not  competent  for  the 

plaintiff  to  move  for  judgment  non  obstante  veredicto  on  the 

third  issue  (A:). 

Held  in  0.       The  Court  of  Common  Pleas,  however,  have  recently  held, 

tor^o^TOwer  ^^^^  *^  arbitrator  cannot,  without  special  power,  decide  on  a 

to  decide     question  as  to  the  plaintiff^s  right  to  judgment  non  obstante 

(g)  Grenfell  v.  Edgcome,  7  Q.  ferred  on  the  reference  of  a  cause. 
B.  661.  (k)  Steeple  v.  Bonsall,  4  A.  &  E. 

(A)  Allen  v.  Lowe,  4  Q.  B.  66.  950 ;  Britt  ▼.  Pashley,  16  L.  J.,  Ex. 

(t)  See  P.  2,  ch.  2,  %    I,  p.  120,  240 ;  S.  C.  1  Ex.  R.  64. 
as  to  whether  issues  in  law  are  re- 
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veredicto,  on  the  ground  that  the  question  is  not  a  matter  in   ^^"  ^^' 
difference  at  the  time  of  the  reference.  ; — : 

A  cause  and  all  matters  in  difference  were  referred  attojud^ent 
Nisi  Prius  on  the  usual  terms,  containing  among  others,  a  non  »*>- 
power  to  the  arbitrator  to  direct  the  entry  of  a  verdict,  and  dicto. 
prohibiting  any  writ  of  error  being  brought  The  only 
issues  joined  in  the  cause  were  issues  of  fieu^t.  On  the  re- 
ference, the  plaintiff^s  counsel  contended  before  the  arbi- 
trator that  some  of  the  pleas  were  bad  in  law,  and  would  be 
bad  non  obstante  veredicto.  This  the  defendants  counsel 
admitted,  but  argued  that  the  arbitrator  had  no  power  under 
the  order  of  reference  to  consider  whether  the  pleas  were 
bad,  or  to  give  judgment  non  obstante  veredicto.  The  arbi- 
trator, intimating  that  he  thought  that  he  had  no  such 
power,  but  expressing  no  positive  opinion,  said  he  would 
endeavour  to  make  his  award  in  such  a  way  as  to  enable  the 
party  against  whom  he  decided  to  raise  the  point  for  the 
opinion  of  the  court. 

In  his  award,  B&ei  awarding  two  issues  for  the  plaintiff 
imd  the  remaining  issues  for  the  defendant,  he  proceeded, 
^  And  I  do  hereby  assess  the  damages  of  the  plaintiff  upon 
the  said  two  several  issues  which  I  have  ordered  to  be  en- 
tered for  him  at  the  sum  of  one  shilling,  which  said  sum,  ex- 
cept for  my  finding  on  the  other  issues,  the  plaintiff  would 
be  entitled  to  recover  in  the  said  cause.^ 

On  a  motion  to  set  aside  the  award,  on  the  grounds,  among 
others,  that  the  arbitrator  had  not  decided  on  a  matter 
under  the  order  of  reference  brought  before  him,  viz.  whe- 
ther the  plaintiff  was  entitled  to  judgment  non  obstante 
veredicto;  and  that  the  award  left  it  doubtful  whether  such 
matter  had  been  awarded  on ;  the  Court  of  Common  Pleas  held 
the  award  to  be  good,  Wilde,  C.  J.,  saying,  **  Was  the  ques- 
tion about  entering  judgment  non  obstante  veredicto  a 
matter  of  difference  at  the  time  of  the  order  of  reference  ? 
I  am  of  opinion  that  it  certainly  was  not,  and  that  no  such 
question  could  have  arisen  until  the  award  had  been  made, 
and  the  issues  in  fact  disposed  of.  That  which  was  presented 
before  the  arbitrator,  and  what  he  was  required  to  do,  was. 
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Part  II.  what  the  case  of  Angus  v.  Bedford  (/)  shows  he  had  no 

OH*  ▼!•  8*  0* 


power  to  do ;  for  it  seems  to  me  that  the  case  of  Angus  v. 
Bedford  (m)  is  a  distinct  authority  on  the  point,  that  the 
arbitrator  could  not  direct  the  entry  of  a  judgment  non  ob- 
stante veredicto.  The  cases  concur  in  this,  that  neither  the 
court  nor  the  arbitrator  has  power  to  enter  judgment  non 
obstante  veredicto  after  an  order  of  reference  in  terms  simi- 
lar to  these ;  and  the  result,  therefore,  is,  that  parties  must, 
in  the  order  of  reference,  be  more  distinct  as  to  what  they 
mean  to  refer.  Here  the  parties  have  not  only  empowered 
the  arbitrator  to  direct  mutual  releases  to  be  g^ven,  but  they 
have  also  agreed  not  to  bring  any  writ  of  error.  That  is  a 
strong  argument  to  show  that  the  parties  never  intended 
that  the  arbitrator  or  the  court  should  have  the  power  of 
controlling  the  judgment  entered  up  on  the  award,  as  such 
judgment  could  not  afterwards  be  reviewed  by  a  court  in 
error.**  The  learned  judge  added  the  follovnng  observa- 
Objection  tions :  ^  BesidcB,  what  is  there  on  the  fEice  of  the  award 
Sie award!"  ^^^^  gives  rise  to  the  present  objection?  Suppose  the 
arbitrator  had  thought  the  pleas  were  good,  the  frame  of  the 
award  would  have  been  the  same  as  it  is  now ;  and  if  the 
arbitrator  thought  that  the  judgment  non  obstante  veredicto 
ought  not  to  be  given,  must  he  state  so  in  his  award,  or  is  it 
not  enough  that  he  does  not  direct  such  judgment  to  be 
g^ven  ?  Therefore,  although  the  arbitrator  might,  during  the 
course  of  the  argument  before  him,  have  expressed  an  opi- 
nion against  the  validity  of  the  pleas,  he  might  afterwards, 
consistent  with  this  award,  have  thought  that  the  pleas  were 
good ;  and  there  is  consequently  nothing  to  show  that  he 
did  not  exercise  his  judgment  thereon  ^  (n). 

It  is  to  be  noticed  that  neither  Allen  v.  Lowe  (o),  nor 

Grenfell  v.  Edgcome{p)j   were  cited  before  the  court  in 

this  case. 

BaLnnf^  An  arbitrator  who  was  bound  to  state  points  of  law  at  the 

iheri^ton  request  of  either  party,  was  requested  to  raise  on  the  fcu^e  of 

fiice  of 

award.  (q  ^  m.  &  W.  69.  436;  S.  C.  17  L.  J.,  C,  P.  201. 

(m)  1 1  M.  &  W.  69.  (o)  4  Q.  B.  66. 

(«)  Toby  V.  Lovibond,  12  Jur,         \p)  7  Q.  B.  661. 
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his  award  the  question  as  to  the  validity  of  a  custom  set  ^^"*  ^^: 

^  ''  OH.  VI.  B.  6. 

forth  in  a  plea,  and  if  the  custom  were  bad,  whether  the 

plaintiff  was  not  entitled  to  judgment  non  obstante  veredicto; 
the  award  was  held  sufficiently  final,  which  raised  the  points 
for  the  opinion  of  the  court,  though  the  arbitrator  did  noi 
express  any  positive  determination  of  his  own  respecting 
them  (;). 


III.  Power  to  direct  arrest  qf  judgment,^ — As  an  arbi- No  power 
trator  cannot  direct  judgment  to  be  entered,  so  is  it  equally  ^stof 
beyond  his  authoriiy  to  direct  the  judgment  to  be  arrested>  judgment, 
even  thongh  on  the  reference  an  objection  is  taken  to  the 
validity  of  the  declaration,  and  he  is  requested  to  direct  an 
atrest  of  the  judgment  in  the  cause  (r). 


SECTION  VI. 


OF  AWARDING   ON  A   SUIT   IN  EQUITY. 


An  award  that  a  suit  in  Chancery  shall  be  dismissed  is  a  Diamitting 
sufficiently  final  determination  of  the  suit,  for  it  intends  a  "^^ 
substantial  dismissal  and  a  perpetual  cessation  of  the  suit, 
and  is  a  conclusive  decision  on  the  rights  of  the  parties  with 
respect  to  all  matters  which  are  the  subject  of  the  suit  (a). 
Where  a  Chancery  suit,  in  which  the  plaintiffs  prayed  to  be 
decreed  entitled  to  a  sum  of  money  which  the  defendant 
claimed  as  a  gift,  was  referred  with  all  matters  in  difference, 
the  award  ordering  the  bill  to  be  dismissed,  and  each  party 

(})  Bradbee  v.  Christ's  Hospital,     W.  69 ;  S.  C.  2  Dowl.  N.  S.  735. 
4  M.  &  G.  714.  (a)  Knight  v.  Burton,  1   Salk. 

(r)  Angus  v.  Bedford,  11  M.  &     75, 
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Part  II.  ^  pg^y  jjjg  q^,^  costs,  was  held  to  be  a  sufficient  decision  of 

OH.  VI.  8.  O.  *     "^  ^  ' 

the  suit,  and  also  of  the  title  of  the  defendant  to  the  sum  of 

money,  the  subject  of  it  (i), 

Deternun-       jf  qq  ^q  reference  of  a  suit  in  equity  to  rescind  an  agree- 
ing snbject  t.      ^  o 

of  miiu  ment,  it  be  referred  to  the  arbitrator  to  determine  whether 
the  agreement  should  be  rescinded  and  the  suit  put  an  end 
to,  and  the  arbitrator  award  that  the  agreement  shall  be  re- 
scinded, and  that  each  party  shall  pay  his  own  costs,  this,  it 
seems,  is  a  sufficient  determination  of  the  suit(c). 
Duty  of  When  an  arbitrator  is  appointed  by  an  order  of  Chancery 

when  only  made  in  a  suit  to  take  the  accounts  as  the  master,  he  being 
"^^^  merely  substituted  for  the  master,  should  inake  an  award  like 
a  master's  report,  and  it  will  be  open  to  similar  exceptions.  It 
will  not,  therefore,  it  is  apprehended,  be  sufficient  for  him  to 
state  a  general  balance  only,  but  he  ought,  it  seems,  like  the 
master,  to  set  forth  a  schedule  of  the  items  of  the  separate 
accounts,  showing  which  he  allows  and  which  he  disallows^ 
and  to  state  a  balance  of  each  account  {d). 

(b)  Pearse  v.  Pearse,  9  B.  &  C.     A.  &  E.  295. 

484.  (d)  Dick  v.  Milligan,  2  Ves.  Jr. 

(c)  Tribe  &  Upperton,  In  re,  3     23 ;  4  Bro.  C.  C.  117,  636. 
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CHAPTER  VIL 


THE  DUTY  OF  THE  ARBITRATOR  IN  AWARDING 

AS  TO  COSTS. 


As  the  question  of  costs  necessarily  arises  on  every  re-  p^rt  il. 
ference,  it  has  been  thought  fit  to  devote  a  separate  chapter  ^^'  ^^^* 
to  the  consideration  of  the  duty  of  the  arbitrator  in  respect  Scope  and 
of  costs  under  the  various  forms  of  submissions.  Se^venth 

The  first  section  points  out  what  power  he  has  over  costs,  chapter, 
and  how  ho  may  exercise  it,  and  the  effect  of  awarding  pay- 
ment of  the  costs  of  the  cause. 

The  second  section  considers  what  are  the  arbitrator's 
powers  and  duty,  when  costs  abide  the  event  of  the  award ; 
and  examines  what  event  of  the  award  is  meant  in  re- 
spective instances,  whether  the  separate  event  of  the  award 
as  to  a  particular  matter,  or  the  general  event  of  the  whole 
award. 

Section  three  shows  the  convenience  of  giving  the  arbi- 
trator power  to  certify  for  costs,  and  specifies  the  proper 
mode  of  executing  such  a  power. 


B  B 
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SECTION  I. 

OP  THE  arbitrator's  POWER  AND   DUTY  IN  AWARDING  COSTS. 

Part  II. 
oH.vii.fci.      I.   fVhat  are  costs  of  the  caiise^  reference^  and  award,'] — 

^yjj^^^j^^  It  may  be  of  use  to  note  the  distinction  between  costs  of 
arecosuin  the  cause,  costs  of  the  reference,  and  costs  of  the  award. 

When  an  award,  and  not  merely  a  certificate,  is  to  be 
madcj  the  costs  of  the  cause  comprise  the  costs  incurred  in 
the  cause  up  to  the  time  of  the  submission,  the  costs  of  the 
order  of  reference,  and  of  making  it  a  rule  of  court,  and  the 
costs  of  ulterior  proceedings  in  the  cause,  if  any,  after  the 
award  (a) ;  but  they  do  not  include  the  expense  of  witnesses 
to  proTc  the  issues  on  the  reference. 
W^t  costs  The  expense  incurred  by  the  parties  of  the  whole  inquiry 
ference.  before  the  arbitrator,  whether  with  respect  tO'the  matters  in 
the  cause  or  the  matters  out  of  it,  are  costs  of  the  reference, 
as,  for  instance,  the  costs  of  a  brief  in  the  cause  referred  pre- 
pared after  the  reference  for  the  purposes  of  the  arbitration. 
This  is  the  case  eyen  if  the  arbitrator  expressly  find  tiiat 
there  are  no  matters  in  difierence  except  in  the  cause  (b). 
But  if  tiie  arbitrator  be  to  make  a  certificate^  as  he  is  merely 
substituted  for  the  jury  out  of  court,  and  there  is  no  award, 
and  notiiing  but  tiie  verdict,  all  the  costs  of  arriving  at  that 
verdict,  which  therefore  necessarily  include  the  costs  of  the 
proceedings  before  the  arbitrator,  are  costs  in  the  cause  (c), 
Wliat  costs  The  costs  of  tiie  award  are  the  amount  of  tiie  arbitrator's 
*  charges,  which  are  usually  paid  to  him  when  the  award  is 

taken  up.  As  between  the  parties,  if  tiie  arbitrator's  demand 
be  excessive,  tiie  costs  of  the  award  are  such  amount  only  as 
on  taxation  the  Master  deems  tiie  arbitrator  entitied  to  have 
claimed  (d).  In  general  the  Master  passes  tiie  arbitra- 
tor's charges  without  question,  especially  if  he  be  a  banris- 

(a)   Ex   relatione  of  a  Master.  (o)  Brown  v.  Nelson^  13  M.  & 

See  Goodall  v.  Ray,  4  Dowl.  I.  W.  397;  Mackintosh  v.  Blytb,  1 

{b)  Brown  v.  Nelson,  13  M.  &  Bins.  369. 

W.  397 ;  Utting  v.  Evans,  M'Lel.  (a)  Brazier  v.  Bryant,  2  Dowl. 

12.  600. 
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ter.     Even  in  the  case  of  a  lay  arbitrator,  the  practice  in  the   ^^^*  '^• 
Court  of  Queen^s  Bench  is  not  to  review  the  charges  without    ' 
a  judge's  order  giving  the  Master  liberty  to  do  so  {d). 

Under  some  circumstances  the  costs  of  the  reference  have  When  corti 
been  considered  costs  in  the  cause,  eVen  when  there  has  been  ^u^"^ 
an  award  made.     A  plaintiff  who  had  recovered  a  verdict  in  <»uae. 
trover,  with  large  damages,  consented  to  take  back  the  goods 
in  reduction  of  the  damages,  upon  its  being  referred  to  an 
arbitrator,  by  order  of  Nisi  Prius,  to  ascertain  the  amount  of 
deterioration,  if  any,  which  amount,  with  the  costs  of  the 
cause,  were  to  be  paid  to  the  plaintiff.     The  order  of  Nisi 
Prius  was  silent  as  to  the  costs  of  the  reference.     The  arbi- 
trator made  a  formal  award,  finding  the  amount  of  the  de* 
terioration,  and  awarded  a  sum  accordingly,  but  said  nothing 
about  costs.     The  court  held,  that  under  the  peculiar  cir- 
cumstances of  the  case,  the  whole  proceedings  being  for  the 
ease  of  the  defendant,  the  costs  of  the  reference  were  costs 
in  the  cause  to  which  the  plaintiff  was  entitled  (e). 

The  costs  of  showing  cause  against  a  rule  for  setting  aside  Costs  of 
an  award  in  a  cause,  are  costs  in  the  cause,  and  the  party  ^^^^ 
who  ultimately  has  the  verdict  in  his  &vour  is  entitled  to  have  against  rule 
them  taxed  for  him :  even  where  the  award  states  a  case  and  awaid. 
the  court  reduce  the  damages  (/).  But  where,  after  a  rule  for 
setting  aside  an  inquisition  before  the  sheriff  for  excessive 
damages,  the  question  of  amount  was  referred,  nothing  being 
said  about  the  costs  of  the  application,  the  arbitrator  having 
by  his  award  reduced  the  damages,  it  was  held  that  the 
plaintiff  was  not  entitled  to  the  costs  of  showing  cause  (y). 


II.  The  power  of  the  arbitrator  over  costs.'] — When   a  Arbitrator 
cause  alone,  or  a  cause  and  all  matters  in  difference  are  re-  ^^^Jj^ 
ferred,  and  nothing  is   said  in  the   submission  respecting  costs  of 
costs,  the  arbitrator  has  an  implied  authority  to  adjudicate 


cause. 


{dy  Ex  relatione  of  a  Master  of        (/)    Goodall  v.  Ray,  4  DowL 
the  Court  of  Queen's  Bench.  1 ;  Clarke  v.  Owen,  2  H.  &   W. 

(e)  Tref(oninff  v.  Attenborougb,     3S4. 
7  Bing.  733 ;  Taylor  v.  Lady  Gor-         {g)  Lewis  v.  Harris,  2  B.  &  C. 
don,  9  Bin^.  570.  620. 
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Pabt  II.  respecting  the  costs  of  the  cause,  but  not  of  the  reference,  or 

OH.yil.  8.1.  r  o  7 

award  (h) :  and  each  party  must  bear  his  own  expenses  of 

the  refei^    ^®  reference,  and  is  liable  to  half  the  costs  of  the  award  (t). 
enceor  Qq  a  reference  of  a  cause  and  all  matters  in  difference,  if 

Power  oyer  *^®^®  ^®  ^^  express  clause  giving  the  arbitrator  power  over 
costs  in-      costs,  and  there  appear  nothing  in  the  context  to  limit  the 
of  cause  and  generality  of  the  power,  the  costs  of  the  reference  and  award, 
leference.    ^s  well  as  of  the  cause,  seem  to  be  submitted  to  his  award(^). 
Costs  of  in-      A  reference,  among  other  things,   concerning  all  costs, 
charges,  and  expenses,  incident  to  an  indictment  for  assault, 
and  the  subsequent  proceedings  thereon,  gives  the  arbitrator 
power  to  award  costs  in  respect  of  the  previous  as  well  as 
subsequent  proceedings  in  the  indictment,  for  the  expres- 
sion, incident  to  the  indictment,  includes  the  cost  of  previous 
as  weU  as  subsequent  proceedings,  as,  for  instanC'C,  the  costs 
of  going  before  the  grand  jury  (/). 

the  L^ds'  -^^  references  under  the  Lands  Clauses  Consolidation  Act^ 
Qanses  1845,  of  disputes  respecting  the  compensation  to  be  paid  for 
lands  taken  for  the  purposes  of  an  undertaking  authorized  by 
statute,  by  s.  84,  ^^  all  the  costs  of  any  such  arbitration  and 
incident  thereto,  to  be  setded  by  the  arbitrators,  shall  be 
borne  by  the  promoters  of  the  undertaking,  unless  die  arbi- 
trators shall  award  the  same  or  a  less  sum  than  shall  have 
been  offered  by  the  promoters  of  the  undertaking,  in  which 
case  each  party  shall  bear  his  own  costs  incident  to  the 
arbitration,  and  the  costs  of  the  arbitrators  shall  be  borne  by 
the  parties  in  equal  proportions'*  (m). 
^wts  under      ju  references  under  the  Railways  Clauses  Consolidation 

Bail  ways 

ClausesAct.      ^^j  pj^^^  ^  Robinson,  1  B.  &  C.  166 ;  Bell  v.  Benson,  2  Chitt.  157  ; 

277 ;   Taylor  v.  Lady  Gordon,  9  2  lldd.  6th  Ed.  874,  9th  Ed.  831. 

BinflT.  570  ;Struttv.  Rogers,  7  Taunt,         (*)  Strutt  v.   Rogers,  7  Taunt. 

214;  Stratton  ▼.   Green,   8  Bing.  214;    Wood  v.  O'Kelly,  9    East, 

437 ;  Candler  v.  Fuller,  Willes,  62 ;  436 ;  See  R.  v.  Moate,  3  B.  &  Ad. 

Roe  d.  Wood  v.  Doe,  2  T.  R.  644  ;  237 ;  Bradley  v.  Tunstow,  1  B  &  P. 

Bracher  v.   Cotton,   Barnes,  123 ;  34. 

Hartnell  v.  Hill,  Forrest,  73;  Massey         (Q  Baker  v.  Townsend,  7  Taunt. 

V.  Hall,  Rolle,  Ab.  Arb.  K.14 ;  Car-  422. 

penter  v.  Joynes,  Pract.  Reg.  45,         (m)  See  R.  v.  J.  J.  York,  1  A.  & 

contr&.  E.  828,  as  to  what  costs  are  costs 

(t)  Taylor  ▼.  Lady  Grordon,    9  of  inquiry.     See  also  ss.  51,  52,  of 

Bing.  570 ;  Grove  v.  Cos,  1  Taunt,  the  Lands  Clauses  Act. 
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Act,  1845  (m),  by  s.  135,  **  Except  where  by  this  or  the   P^*  H- 
special  Act,  or  any  Act  incorporated  therewith,  it  shall  be  -J — 1-^ 
otherwise  provided,  the  costs  of  and  attending  every  such 
arbitration  to  be  determined  by  the  arbitrators,  shall  be  in 
the  discretion  of  the  arbitrators/' 

The  Companies  Glauses  Consolidation  Act,  1845  (n),  has  ^V"^" 
in  s.  133  a  similar  enactment,  verbatim,  adding,  however,  the  ponies 
words,  "  or  their  umpires,  as  the  case  may  be."  CiaaaeiAct 


in.  Duty  of  the  arbitrator  in  atcarding  costs.] — In  gene-  Award 
ral,  when  the  costs  of  the  cause  or  of  the  reference  are  in  eotts. 
the  arbitrator's  discretion,  he  need  not,  unless  he  please, 
give   any  directions  respecting  them.     The  result,  if  the 
award  be  silent  on  the  question  of  costs,  is,  that  the  costs  of  ^^^^f 

\  .  .        ,         cause  follow 

the  cause  follow  the  verdict ;  and  the  plaintiff  is  entitled  to  Tcrdict. 
them,  if  the  verdict  awarded  be  in  his  favor,  even  although 
the  award  as  to  the  other  matters  in  difference  directs  the 
plaintiff  to  pay  the  defendant  a  large  sum  (o). 

The  costs  of  the  reference  and  award,  it  is  apprehended,  ^^  ^  'J 
stand  on  the  same  footing  when  an  arbitrator  does  not  choose  awaid,  how 
to  exercise  his  power  over  them,  as  when  he  has  no  such    ™^ 
power,  so  that  each  party,  as  we  have  seen,  will  have  to  bear 
his  own  costs  of  the  reference,  and  pay  half  those  of  the 
award  (p). 

When  the  costs  are  in  the  discretion  of  the  arbitrator, 
'^  who  shall  ascertain  the  same,*'  it  would  seem,  from  some 
observations  on  the  effect  of  that  provision,  that  the  arbi- 
trator is  bound  to  give  some  costs,  and  to  fix  their 
amount  {q). 

When  the  arbitrator  thinks  fit  to  exercise  his  power  over  Fixing 
the  costs,  his  discretion  is  subject  to  few  limitations.     He  ^JJJ!^*  ^ 


costs  in 
award* 


(m)  8  &  9  Vict.  c.  20.     See  the  ( /v)  See  ante,  p.  372. 

Appendix  of  Statutes.  (a)  Morgan  v.  Smith.  1   Dowl. 

(n)  8  &  9  Vict.  c.  16.    See  the  N.  S.  617 ;  S.  C.  9  M.  &  W.  427 ; 

Appendix  of  Statutes.  Angus  v.  Retford,  2  Dowl.  N.  S. 

(o)  Young  V.  Gye,   10  Moore,  735  S.   C.   11  M.  &  W.  69,  per 

198;  Mackintosh  V.  Blyth,  1  Bing.  Parke,  B.;    Grenfell  v.  Edgcome, 

269.  7  a  B.  661,  per  WiUiams,  J. 
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PiRT  11.   may  (if  the  submission  make  no  provision  for  the   costs 
-1 — '. — !  being  taxed)  award  a  gross  sum  to  be  paid  for  costs,  and 
the  court  will  not  review  his  discretion  as  to  the  amount, 
unless  the  sum  be  so  excessive  as  to  afford  evidence   of 
partiality  (r).     Instead  of  ascertaining  the  amount  himself, 
(if  the  reference  be  of  a  cause  in  one  of  the  superior  courts, 
or  under  a  submission  which  can  be  made  a  rule  of  court,) 
he  may  award  that  one  of  the  parties  shall  pay  to  the  other 
costs  to  be  taxed  by  the  Master  («),  or  costs  generally,  with- 
out saying  who  is  to  ascertain  the  amount,  in  which  case  the 
Bpedal       officer  of  the  court  will  tax  them  (t).     But  if  the  submission 
tiator  to  fix  provide  that  the  costs  of  the  reference  and  award  are  to  be 
uDoant.       '^  ^Q  discretion  of  the  arbitrator,  ^^  who  shall  ascertain  the 
9ame^  and  he  order  a  party  to  pay  the  costs,  the  award  is 
bad,  unless  he  ascertains  their  amount  himself  in  the  award, 
and  the  Master's  taxation  will  not  supply  the  omission  (tf). 
Cause  in  in-      If  the  cause  referred  be  in  an  inferior  court,  as  there  is  no 
^^^    '  authorized  officer  to  tax  the  costs  of  such  a  court  recognized 
by  the  superior  courts,  the  arbitrator  must  take  care  to  assess 
them   himself,  or  the  award  will  be  deficient  {x).     So  also 
^orcoMt.  ^  ^^  reference  be  by  agreement,  which  contains  no  provi- 
sion for  making  it  a  rule  of  court,  so  that  the  court  has  no 
jurisdiction  over  the  matter,  the  Master  cannot  tax  the  costs 
of  the  reference ;  and  therefore  the  arbitrator,  if  he   g^ve 
them,  must  fix  the  sum  in  the  award  (y). 

When  he  has  power  over  the  costs,  he  may  apportion 

may  appor-  *  . 

tion  coats,  them  as  he  pleases ;  he  may  order  either  the  plaintiff  or  the 
defendant  to  pay  the  whole  amount  of  them,  or  that  each 
shall  pay   in   certain  proportions  (ar).     He  may  direct  an 


Arbitrator 


(r)  Shephard  v.  Brand,  Cas. 
temp.  Hardw.  63;  S.  C.  2  Bar- 
nard. 463;  Anon.  1  Chitt.  38 ;  Tur- 
ner V.  Rose,  1  Ld.  Kenyon,  393. 

(«)  Winter  v.  Garlick,  6  Mod. 
195;  S.  C.  1  Salk.  75;  Pedlev  v. 
Goddard,  7  T.  R.  73 ;  Pratt  v.  Salt, 
Cas.  temp.  Hardw.  I6l ;  Udd's 
Pract.  832,  9th  Ed. 

(0  Browne  v.  Marsden,  1  H.  Bl. 
223;  Stokes  v.  Lewis,  2  Smith  12 ; 


Dudley  v.  Nettlefold,  2  Stra.  737 ; 
Thorp  V.  Cole,  4  DowU  457 ;  Ste* 
phenson  v.  Browning,  Barnes,  56. 

(tt)  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617. 

(«)  Addison  v.  ^r^t  2  Wila. 
293 ;  Fox  V.  Smith,  2  Wils.  267. 

iy)  Thorp  v.  Cole,  4  Dowl.  457. 

(t)  Cargey  v.  Aitcheson,  2  B.  & 
C.  170. 
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infiuit  party  to  the  reference,  or  a  person  who  though  not  a  ^^^*  I^« 
party  to  any  cause  referred,  has  made  himself  a  party  to  — '- — HI 
the  reference,  to  pay  the  whole  costs  (a). 

But  he  cannot,  unless  specially  authorized,  award  any  other  J'*'^  "^ 
than   common  costs,  as  between  party  and  party ;  he  has  no  ney  and 
implied  power  to  order  the  costs  either  of  the  cause  or  re-       *" 
ference  to  be  taxed  as  between  attorney  and  client  (b).    In 
one  instance,  howeTer,  where  the  reference  was  by  agree- 
ment out  of  court,  and  the  arbitrator  awarded  a  certain  sum 
for  costs  in  the  cause,  stated  to  be  the  amount  of  costs  as 
between  attorney  and  client;  the  court  thought  such  costs 
might  reasonably  be  given,  and  refused  to  mterfere  with  that 
provision  in  the  award  (c). 

It  was  held,  on  an  order  of  reference,  by  which  the  costs  Costi  of 
of  the  cause  were  to  abide  the  event,  and  the  costs  of  the  "P«c»i  jw7« 
reference  and  of  the  special  jury,  which  had  been  obtained 
on  the  motion  of  the  defendant,  were  left  in  the  arbitrator's 
discretion,  that  the  arbitrator  had  only  power  of  allowing 
the  costs  of  the  special  jury,  as  costs  in  the  cause,  if  the 
party  who  moved  for  the  same  had  succeeded,  and  that  the 
arbitrator  had  exceeded  his  authority,  after  directing  a  ver- 
dict for  the  plaintiff,  in  ordering  him  to  pay  the  costs  of  the 
special  jury  {d). 

When  two  actions  are  included  in  one  submission,  the  arbi-  getting  off 
trator  cannot  order  the  costs  of  one  to  be  set  off  against  the  ^'^'^  ^ 

CPOM 

costs  and  damages  in  the  other,  so  as  to  affect  the  lien  of  actions. 
the  attomies.     The  set-off  must  be  subject  to  the  lien  (e). 

If  the  arbitrator  direct  the  defendant,  on  a  specified  day.  Who  to  get 
to  pay  the  plaintiff  his  costs  to  be  taxed  by  the  Master,  it  |a^^^ 


(a)  Proudfbot  ▼.  Poile»  3  D.  & 
L.624. 

(b)  Pratt  V.  Salt,  Gas.  Temp. 
Hardw.  161 ;  BarUe  y,  Muagrave, 
1  Dowl.  N.  S.  325 :  Broadhont  v. 
Darlington,  2  Dowl.  38  ;  Tomer  v. 
Roee,  1  Ld.  Kenyon,  393 ;  Harder 
▼.  Coz»  Cowp.  127;  Seckham  v. 
Babb,  8  Dowl.  167 ;  Whitehead  y. 
Firth,  12  East,   166;    Browne  y. 


Marsden,  1  H.  BL  223. 
(c)  Hartnell  y.  Hill,  Forrest.  73, 
{d )  Finlayson  y.  M'Leod,  1  B. 

&  A.  663. 
(«)  Cowell  y.  Bettdy,  10  Bing. 

432;   Figes  y.  Adams.  4  Taunt. 

632;    Caddel  y.   Smart,  4   Dowl. 

760;  Reg.  Gen.  H.  T.  2  W.  IV. 

93,  3  B.  &  Ad.  388. 
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Pabt  II.  is  no  excuse  for  non-payment  by  the  day,  that  the  plaintiff 
— — '      has  not  had  them  taxed,  for  it  is  incumbent  on  the  defendant 
to  procure  them  to  be  taxed  in  time,  so  that  he  may  ascertain 
the  amount,  and  have  the  money  ready  for  the  plaintiff  ac- 
cording to  the  award  {/). 
Arbitrator       Though  the  co^ts  of  the  reference  and  award  are  left  in 
fee  to  him-  *^®  arbitrator's  discretion,  and  we  have  seen  that  he  may,  if 
Klf.  he  please,  ascertain  in  his  award  the  amount  of  the  costs  of 

the  reference,  yet  he  is  not  in  general  permitted  to  award  to 
himself  any  definite  sum,  by  way  of  fee  or  compensation  for 
his  trouble,  though  such  a  course  is  sometimes  incorrectly 
pursued  (^).  Still  less  is  he  autiiorized  to  award  a  definite 
sum  to  be  paid  into  his  hands,  including  in  it  an  indefinite 
allowance  to  himself  (A).  If  he  fix  in  the  award  the 
amoimt  of  the  costs  of  the  award,  that  portion  of  the  award, 
if  objected  to,  will,  when  the  court  has  jurisdiction,  be  set 
aside ;  for  it  is  contrary  to  reason  to  allow  an  arbitrator  to 
be  judge  in  his  own  cause,  and  without  control  to  determine 
the  amount  of  what  is  to  be  paid  to  himself.  He  should 
simply  direct  which  party  is  to  pay  the  costs  of  the  award, 
without  naming  any  sum  in  his  award,  and  th^  officer  of  the 
court  who  taxes  the  costs,  will  determine  as  between  the 
parties  the  proper  amount  to  be  allowed  for  the  arbitrator's 
fees  and  charges  (i).  But  if  the  arbitrator  be  by  the  sub- 
mission specially  directed  to  ascertain  the  amount  of  the 
costs  of  the  award,  he  should  do  so  in  the  award  (k) ;  and  if 
the  reference  be  one  over  which  the  courts  have  no  juris- 
diction, so  that  the  costs  cannot  be  taxed  by  the  taxing 
officer,  it  would  seem,  if  he  has  power  to  give  costs  of  the 
award,  he  must,  in  order  properly  to  exercise  it,  6x  the 


(/)  Candler  v.  Fuller,  Willes, 
62;  Bigland  v.  Skelton^  12  East, 
436. 

(g)  Seccombe  v.  Babb,  6  M.  & 
W.  129;  Daubuz  v.  Rickman,  4 
Dowl.  129 ;  Kendrick  v.  Davies,  5 
DowL  693. 

(h)  Robinson  v.  Henderson,  6 
M.  &  S.  276. 

(t)  George  v.  Louseley,  8  East, 


12 ;  Miller  v.  Robe,  3  Taunt.  461 
Fitzgerald  v.  Graves,  5  Tauut.  341 
Barrett  v.  Parry,  4  Taunt.  657 
Brazier  v.  Bryant,  2  Dowl.  600 
Moore  v.  Darley,  1  C.  B.  445.  See 
ante,  p.  371. 

{k)  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617;  Gillon  y.  Mersey  and 
Clyde  Navigation  Company,  3  B. 
&  Ad.  493. 
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amount  himself,  lest  the  award  be  defective  for  want  of  cer-   Part  II. 

^    .     . OH.yiI.8.1. 

tamty.  


IV.  Effect  of  awarding  payment  of  the  costs  of  the  cause.]  Coeu  of 

— When  an  arbitrator,  having  authority,  directs  one  party  to  ^JJJ^^ 

pay  the  other  the  costs  of  the  cause,  ^  this  direction,  unless  nme  as 

the  context  prevent  it,  will  generally  be  understood  to  give  ^ct.  ^ 

a  right  to  such  costs,  and  such  only,  as  the  party  would  in 

the  ordinaiy  course  of  law  have  been  entitled  to,  had  the 

event  of  the  cause  been  determined  as  it  was,  by  the  court 

or  a  jury  instead  of  by  the  arbitrator.   Thus  after  a  verdict  for 

the  defendant,  and  a  rule  for  a  new  trial  obtained,  the  cause 

being  referred,  an  award  that  the  plaintiffs  were  entitled  to 

recover,  and  that  the  defendants  should  pay  the  costs  of  the 

cause,  was  held  not  to  entitle  the  plaintiffs  to  the  costs  of 

the  first  trial,  for  they  would  not  have  had  a  right  to  them 

had  the  cause  been  tried  a  second  time,  and  a  verdict  found 

in  their  favor  (/).     So  where  the  arbitrator  was  to  hear  and 

decide  on  the  costs  of  the  cause,  as  if  a  plea  which  had  been 

withdrawn  by  consent  had  remamed,  and  the  arbitrator,  after 

finding  two  issues  for  the  plaintiff,  and  one  which  went  to  the 

whole  merits  for  the  defendants,  directed  the  plaintiff  to  pay 

the  defendants  their  costs  in  the  cause,  the  court  held  that 

the  plaintiff  was  entitled  to  the  costs  of  the  two  issues  found 

for  him,  and  the  defendants  to  the  costs  of  the  third;  and  that 

as  nothing  was  said  in  the  award  respecting  the  costs  of  the 

issue  on  the  plea  which  had  been  withdrawn,  the  arbitrator 

was  not  to  be  considered  as  having  included  them  in  the 

costs  of  the  cause,  or  meant  to  give  them  to  either  party, 

consequently  that  each  party  would  have  to  bear  his  own 

costs  of  that  issue  (m). 

An  award  to  the  plaintiff  of  ^^  the  costs  sustained  in  the  Award  of 
action,*'  does  not  give  him  the  costs  of  the  reference  (n).        ScSiT 


(/)  Rigby  V.  Okell,  7  B.  &  C.  57.         (n)  Browne  v.  Marsden,  1  H.  Bl. 
(m)  Allenby  v.  Proudlock,  4  A.     223. 
&  £.  326. 
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Pait  II.       As  cases  decided  on  the  €onstraotion  of  a  direction  in  the 

OIL  VO  fl.  1 

'■ — '"  submission  to  pay  costs,  illustrate  what  would  be  the  effect 

of  similar  words  in  an  award,  the  two  following  cases  are 
cited  here. 
Not  indnde  By  a  judge^s  order  referring  a  cause,  the  plaintiff  was 
fellow  ""  ^  ^®  **  liberty  to  enter  up  judgment  and  sue  out  execution 
for  the  sum  awarded  due,  together  with  his  costs;  it  was 
decided  by  the  Court  of  Common  Pleas,  in  accordance  with 
what  was  reported  to  be  the  practice  of  the  Bang's  Bench, 
that  this  submission  did  not  entitle  the  plaintiff  to  the  costs 
of  the  reference  (o) . 
Gogts  of  Where  an  indictment,  remoTed  into  the  King^s  Bench  by 
^P**'""^^"^'  the  defendant,  and  made  a  special  jury  cause  by  the  pro- 
secutor, was  referred  by  an  order  of  reference,  which  stated 
that  if  the  arbitrator  should  be  of  opinion  that  the  defendant 
was  guilty,  and  the  prosecutor  entitled  to  costs,  the  defend- 
ant agreed  to  pay  the  costs,  and  the  arbitrator  did  so  find ;  it 
was  held  that  the  prosecutor  could  not  recover  the  costs  of 
the  special  jury,  since  the  judge  had  not  certified  pursuant 
to  6  G.  IV.  c.  50,  s.  34,  and  the  order  of  reference  did  not 
expressly  give  a  power  of  doing  so  to  the  arbitrator,  and  that 
the  general  term  ^^  costs,"  in  this  order,  did  not  include  those 
of  the  reference  and  award  {p). 


(o)  Bradley  v.  Tunstow,  1  B.  &        (jp)  R»  v.  Moate,  3  B.  &  Ad. 
P.  34.  237. 
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SECTION  II. 

OF  THE   POWBB  AND  DUTY  OF  THE  ABBITBATOB  WHEN 

COSTS  ABIDE  THE   EVENT. 

I.  Power  of  the  arbitrator  when  costs  abide  the  event.] —  Part  II. 
Instead  of  leaving  the  costs  in  the  discretion  of  the  arbi-  ^'^"'''^ 
trator,  the  submission  often  provides  that  they  shall  abide  Coeu  alnda 
the  event. 

If  the  submission  provide  that  ^'  the  cost/*  are  to  abide  the  "  The 
event  of  the  award,  that  includes  the  costs  both  of  the  re-  ofcauieand 
ference  and  of  the  cause  (a).  refiMcenoe. 

When  costs  are  to  abide  the  event,  the  arbitrator  has  no  Ariiitntor 
control  over  them,  and  the  award  should  be  silent  respecting  ^^^{^ 
them.     It  is  an  excess  of  authority  on  his  part  to  ascertain  "^  ®^^^ 
their  amount  in  the  award  (&),  or  to  order  the  costs  of  the 
cause  to  be  set  off  against  the  other  party's  damages  and 
costs  in  another  action  (e),  or  to  direct  that  they  shall  be 
paid  at  any  particular  time  or  place  (d). 

Sometimes,  however,  he  has  an  indirect  power  of  affecting  AwBidinir 
them.  For  it  would  seem  from  the  observations  of  Parke,  "P^f^y  «•- 
B.,  in  a  recent  case,  that  when  the  arbitrator  has  all  the 
powers  of  a  judge  of  Nisi  Prius,  he  may  award  speedy  execu- 
tion of  the  costs  and  damages  in  the  cause,  and  thus  compel 
an  earlier  payment  than  the  ordinary  course  of  law  would 
impose  (e). 

In  another  instance,  a  cause  and  all  matters  in  difference,  Awardimr 
including  a  suit  in  equity  by  the  defendants  in  law  against  ^^^^   ^"^ 
the  plaintiffs  in  law,  praying  for  an  injimction  to  restrain 
the  plaintiffs  in  law  from  proceeding  in  the  action,  were  re- 

(a)  Wood  (VKelly,  9  East,  436.  (d)  Cockbum  v.  Newton,  9  Dowl. 

lb)  Keadrick  v.  Davies,  5  Dowl.  676 ;  Clarke  y,  Owen,  3  H.  &  W. 

693 ;  Hemeworth  v.  Brian,  1  C.  B.  324. 

131.  (e)  Reee  v.  Waters,  16^U,  &  W. 

(e)  Unated  ▼.  Kidd,  1  Chitt.  506.  363 ;  S.  C.  4  D.  &  L.  567. 
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Part  II.  ferred.  and  the  costs  of  the  action,  and  of  the  suit  in  equity, 
• were  directed  to  abide  the  event  of  the  award. 

On  some  of  the  issues  in  the  action,  the  arbitrator  found 
for  the  plaintiffs  with  damages,  but  as  to  so  much  of  the  suit 
in  equity  as  regarded  them,  he  awarded  that  the  plaintiffs 
should  be  restrained,  and  should  not  proceed  to  recover  the 
damages  found  for  them,  nor  costs. 

This  clause  was  complained  of  as  an  unauthorized  inter- 
ference with  the  costs  of  the  cause,  which  it  was  contended 
were  to  follow  the  event  of  the  cause.  But  the  court  were 
of  opinion  that  the  arbitrator  had  not  exceeded  his  autho- 
rity, as  the  event  of  the  award,  which  the  costs  were  to 
abide,  meant  the  ultimate  and  general  event,  and  not  that  of 
each  particular  part,  and  that  as  the  suit  in  equity  prayed 
an  injunction,  the  arbitrator  clearly  had  power  to  restrain  on 
equitable  grounds  the  plaintiffs  from  recovering  that  to 
which  on  legal  grounds  they  were  entitled,  although  it  was 
true  that  he  thus  exercised  an  indirect  jurisdiction  over  the 
costs  at  law  (/). 


eJrato?*        ^^"   ^^^^^  ^^  eventy  when  the  costs  of  the  cause  only  abide 
the  award,   the  event.] — From  the  somewhat  ambiguous  provision  ordina- 
rily inserted  in  a  submission,  referring  a  cause  and  all  matters 
in  difference,  ^^  that  the  costs  of  the  cause  shall  abide  the 
event  of  the  award,*^  it  is  not  always  easy  to  say  on  what 
event  the  costs  of  the  cause  are  to  depend,  whether  on  the 
event  of  the  award  as  to  the  cause,  or  on  the  general  event 
of  the  whole  award. 
OoBts  of         If  the  costs  of  the  cause  are  to  abide  the  event  of  the 
^g^vent  of  award,  and  the  submission  is  silent  as  to  the  costs  of  the 
cause.         reference,  or  leaves  them  in  the  arbitrator's  discretion,  the 
event  coiistrued  to  be  meant,  will  be  the  event  of  the  award 
as  to  the  cause,  and  not  the  general  event  of  the  award,  even 
although  the  event  of  the  whole  award  be  in  favor  of  the 
party  who  fails  in  the  action  (ff). 

(/)  Reeves  v.  Macgregor,  9  A.         {y)  Lund  y.  Hudson,  1  D.  &  L* 
&  E.  576.  236 ;  Crosbie  v.  Holmes,  3  D.  &  L- 
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The  arbitrator,  therefore,  in  such  case,  is  not  justified  in  ^^^'  l^* 

.  0H.VII.S.2. 

making  a  general  award,  but  he  must  decide   the  cause .._ 
separately  from  the  other  matters  in  difference,  in  order  that  Arbitrntor 
there  may  be  an  event  of  the  cause  on  which  the  costs  of  ^^^* 
the  cause  can  be  taxed.     And  for  this  end  it  is  necessary  nteiy. 
that  the  cause  should  not  merely  be  disposed  of,  but  deter- 
mined in  &vor  of  one  of  the  parties  {h).     The  proper  man- 
ner of  deciding  the  cause,  the  duty  of  finding  on  every  issue 
joined,  the  powers  and  duties  of  the  arbitrator  as  to  the 
verdict,  damages,  and  judgment,  have  been  fully  discussed 
in  the  previous  chapter  (i). 

An  award  of  a  gross  sum  in  favor  of  either  party  is  insuf*  Separate 
ficient.  because  it  leaves  quite  uncertain  in  whose  favor  the  <iAmage8m 
cause  has  been  decided,  since  it  is  impossible  to  collect  from 
it  whether  the  sum  is  to  be  paid  in  respect  of  the  action,  or 
of  any  other  matters  in  difference,  so  that  there  is  no  deter- 
mination of  the   event  on  which  the   costs  of  the   cause 
depend  {k) ;  and  even  if  when  a  verdict  has  been  taken,  the  To  aUo^ 
issues  are  specifically  decided,  the  finding  is  still  defective,  on  ^  yer- 
because  as  there  are  no  specific  damages  in  the  cause,  the  ^^^' 
costs  of  the  cause  cannot  be  taxed  on  the  verdict  (/). 

And  the  arbitrator  should  assess  the  true  amount  of  debt  To  deter- 
or  damages  in  the  cause  separately,  for  in  trespass  ^nd™^^^^ 
case  the  right  to  costs  may  often  depend  upon  the  damages 
•unountiiig  to  forty  shillings  M.     And  in  assumpsit  debt 
and  covenant,  for  a  demand  in  the  nature  of  a  debt,  the 
scale  at  which  the  costs  are  taxed  depends  upon  whether  And  scale  of 
the  plaintiff  recovers  a  sum  exceeding  £20  (w).  *^^^'*- 

Possibly,  however,  the  award,  if  defective  in  this  respect,  Waiying 
may  in  many  cases  be  sustained,  if  the  plaintiff  desire  it,  ^^  ^ 

666 ;  Highgate  Archway  Company  (Q  Taylor    v.    Shuttlewortli,  8 

y.  Naah^  2  B.  &  A.  697 ;  Pearson  Dowl.  281 ;  Tayler  c.  Marling,  2 

V.  Archbold,  11  M.  &  W.  477.  M.  &  G.  55. 

{h)  Learning  y.  Feamley,  In  re,  (m)  Spain  v.  Cadell,  8  M.  &  W. 

6  B.  &  Ad.  403.  129. 

(t)  P.  2,  cb.  6,  p.  336  (n)  Elleman  v.  Williams,  2  D.  & 

{k)  Pearson  v.  Archbold,  11  M.  L.  46 ;  See  P.  3,  cb.  8.  s.  2,  as  to 

&  W.  477  ;  Crosbie  v.  Holmes,  3  taxing  the  costs  of  the  cause;  See 

D.  &  L.  566;  S.  C.  16  L.  J.  Q.  B.  also  Rule  v.  Bryde,  1  £z.  R.  161. 

126. 
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Pa>*  ^  o  "^7  ^^  consenting  to  waive  his  right  to  costs  on  the  higher 

-J — LLl  scale,  or  at  all  events  by  his  waiving  it  as  to  all  costs,  so 

that  the  defendant  cannot  be  injured  by  the  omission  of  the 

arbitrator  to  distinguish  between  the  dami^^es  in  and  out  of 

the  action  (o). 


Costs  of  III.  What  the  event j  when  the  casts  of  cause  and  reference 

^^     ahide  the  ^t^efi^.]— When  on  a  reference  of  a  cause  and  all 

Abiding       matters  in  difference,  the  submission  provides  that  the  costs 

of  the  cause  and  of  the  reference  are  to  abide  the  event  of 

the  award,  that,  as  a  general  rule,  it  is  said,  (though  some 

casps  hold  differently,)  will  be  construed  to  mean  the  general 

event  of  the  award,  and  that  each  party  will  have  to  pay  his 

own  costs,  unless  everything  be  decided  in  favor  of  one 

party  {p). 

No  cotti,        Hence,  where  the  costs  of  the  action,  submission,  refer- 

Award 

finding  part  ^Ace,  and  award,  and  all  other  matters  in  anywise  relating 
for  each,  thereto,  were  directed  to  abide  the  event  of  the  award,  and  to 
be  paid  at  such  time  or  times  as  the  arbitrator  should  direct, 
and  the  award  found  some  matters  in  favor  of  each  party,  the 
arbitrator  was  held  to  have  exceeded  his  authority  in  giving 
any  directions  respecting  the  payment  of  the  costs  {q). 
Costs  ibl-  Supposing  there  are  several  accounts  between  two  mer* 
^^^^  chants,  and  they  agree  that  the  whole  accounts  shall  be  re- 
ferred to  an  arbitrator,  the  costs  to  abide  the  result  of  the 
award,  and  the  arbitrator  finds  the  balance  upon  some  of 
the  accounts  m  favor  of  one  party,  and  upon  others  in  &vor 
of  the  other,  but  the  final  balance  of  the  whole  amount  in 
favor  of  one  of  the  two,  the  result  on  which  the  right  to 
costs  depends  means  the  final  determination  of  the  whole 
matters  in  dispute,  and  the  costs  follow  the  balance :  and 
this  it  seems  is  the  case,  although  an  action  has  been  com- 


(o)  Morgan  v.  Smith,  1  Dowl.         {p)  Boodle  v.  Davies,  3  A.  &  E. 
N.  S.  617 ;  England  v.  Davison,  9     900 ;  Jones  v.  Powell,  6  Dowl.  4S3. 


DowL  1052 ;   Taylor  v.  Shuttle*         (9)  Boodle  v.  Daviea,  3  A.  &  E. 
worth,  8   Dowl.  261;    Tayler    v.     200. 
Marling,  2  M.  &  6.  55. 
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menced  in  respect  of  some  of  the  matters  in  account,  and   ^^'  i^* 

OH  Til  8   m 

the  cause  and  all  matters  in  difference  have  been  referred,  — — Ll~' 
the  costs  of  the  cause,  reference,  and  award,  to  abide  the 
result  of  the  award,  and  the  arbitrator  has  determined  that 
in  the  action  the  plaintiff  is  entitled  to  recover  a  certain 
amount^  but  that  on  the  balance  of  all  the  accounts,  taking 
into  consideration  the  sum  found  due  in  the  action,  the 
plaintiff  is  indebted  to  the  defendant  (r). 

Where  an  action  of  trover  for  com  was  referred,  the  costs  vij^en 
to  abide  the  event  of  the  award,  and  the  arbitrator  awarded  ^^'^^^^^ 
to  the  plaintiff  a  right  of  entering  into  the  defendant's  bam,  eTent,  whe- 
but  did  not  decide  the  action,  it  was  held  that  as  the  event  ^^^^^^ 
was  substantially  in  the  plaintiff's  £Kvor,  the  plaintiff  was  dedd» 
entitled  to  his  costs,  and  the  court  noticed  the  distinction  ^*'^* 
that  the  costs  were  to  abide  the  event  ^^  of  the  award^  and 
not  ^  of  the  action^  (*). 

When  the  costs  of  ihe  suit,  reference,  and  award,  are  to  AiMuding 
abide  the  event  of  the  award,  and,  independently  of  the  ^'^^  ^ 
cause,  the  award  is  partly  in  favor  of  the  plaintiff,  and  partly 
of  the  defendant,  as  the  event  of  the  award  as  to  costs  has 
been  already  determined  by  this  finding  to  be,  that  each 
party  shall  pay  his  own,  it  is  not  incumbent  on  the  arbitrator 
to  make  a  legal  termination  of  the  cause  in  &vor  of  either 
party.  On  this  ground,  where  an  action  for  the  price  of  some 
flints  sold  and  delivered,  and  also  for  the  use  and  occupation 
of  a  gravel-pit,  was  referred,  with  all  matters  in  difference, 
the  costs  of  the  sui^  reference,  and  award,  being  to  abide 
the  event  of  the  award,  the  court  supported  the  award,  which 
directed  the  defendant  to  deliver  a  cdrtaLu  quantity  of  flints  to 
the  plaintiff,  and  the  plaintiff  to  pay  the  defendant  a  specified 
sum,  upon  payment  of  which  the  award  ordered  that  aU 
proceedings  in  the  action  should  cease,  and  that  each  party 
should  give  the  other  a  general  release,  the  arbitrator  ex- 
pressing no  opinion  respecting  the  merits  of  the  action  {t). 

But  although  it  may  not  be  absolutely  necessary,  it  is  Coito  of 

(r)  HemBworthv.  Brian,  1  C.B.         (0   Yatet  ▼.    Knight,  2  Bing. 
131.  N.  C.  277. 

(#)  Anon.  1  Smith,  426. 
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fkvt  II.  advisable  in  alJ  cases,  if  possible,  to  decide  on  the  merits  of 
-  the  cause  separately,  for  in  some  cases  where  the  costs  of 


^^T8Qt  rfthe  cause,  and  of  the  reference  and  award,  were  to  abide  the 
*"*•■  event  of  the  award,  the  court  have  construed  the  submission 
to  mean  that  the  cost»  of  the  cause  were  to  depend  on  the 
event  of  the  award  as  to  the  cause  (u) ;  and  in  one  instance, 
when  the  cause  was  decided  for  the  defendant,  and  the 
general  event  of  the  reference  was  for  the  plaintiff,  directed 
the  Master  to  tax  the  defendant  his  costs  of  suit,  and  gave 
the  plaintiff  the  costs  of  the  reference  (:r). 
Coiti  of  From  tlie  peculiar  terms  of  the  submission,  and  the  nature 

"'"^'^jof  the  subject-matter,  the  direction  that  costs  are  to  abide 
each.  the  event  of  the  award,  has  been  in  particular  oases  con- 

strued to  mean  that  the  costs  of  each  matter  are  to  abide  the 
decision  on  that  matter.  An  action  of  replevin,  and  two 
actions  of  ejectment  were  referred,  together  with  the  subject- 
matters  thereof  in  one  submission,  and  it  was  also  agreed 
"  that  the  costs  of  the  said  several  actions,  and  of  all  matters 
and  things  relating  thereto,  shall  abide  the  event  of  the 
award,  and  be  borne  and  paid  by  the  parties  at  such  time 
and  in  such  manner  as  the  same  shall  be  thereby  ordered  to 
be  paid,  and  that  the  costs  and  charges  of  the  submission, 
reference,  and  award,  shall  be  in  the  discretion  of  the 
arbitrators."  The  arbitrators  found  two  actions  in  favor  of  one 
party,  and  one  in  &vor  of  the  other,  and  then  directed  the 
costs  of  each  action  severally  to  be  paid  by  the  losing  party 
in  each  on  a  particular  day.  It  was  objected  that  the  arbi- 
trators had  no  power  over  the  costs,  as  the  event  of  the  award 
was  not  wholly  one  wa/;  but  the  court  held  the  arbitrators 
light  in  their  direction,  as  tn  substance  several  actions,  and 
nothing  more,  being  referred,  the  agreement  that  the  costs  of 
the  actions  should  abide  the  event  of  the  award,  meant  the 
event  of  the  award  as  to  each  action  distributively  (y). 
Coctaof  But  where  an  action  and  a  suit  to  restrain  the  plaintiff  at 

(a)  Eardley  v.  Steer,  3  C.  M.  &     &  E.  691. 
R.  337.  (y)    Jones   v.   Powell,   6   Dosrl. 

(*]  Chittenden  v.  WRlker,  3  A.     483. 
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law  from  proceeding  with  the  action  were  referred,  the  costs  ^^'^  ^^• 

T                    ,               ,                                                                  OH.  Tn.H.2. 
of  the  action  and  suit  to  abide  the  event  of  the  award,  the  

court  held  that  the  event  which  the  costs  were  to  abide^  abiding 

meant  the  ultimate  and  general  event,  and  not  that  of  each  gene^ 

particular  part  {z). 


tv.  Effect  of  the  award  when  costs  aiide  the  event,'] — Award  mme 
When  the  costs  of  the  cause  are  to  abide  the  event  of  the  yerdict. 
award,  the  costs  which  are  allowed  are  generally  those  costs 
only  which  would  have  followed  the  legal  event,  had  the 
conclusion  arrived  at  by  the  award  been  obtained  in  the 
ordinaiy  course  of  law. 

Thus,  on  a  reference  taking  place  after  a  verdict  for  the  (^^^^  ^f 
plaintiff  and  a  rule  for  a  new  trial,  the  costs  of  the  cause  to  fi"*  *"*^- 
abide  the  event,  the  arbitrator  found  for  the  defendant  on  all 
the  issues ;  it  was  held,  that  as,  if  there  had  been  a  second 
trial,  neither  party  would  have  been  entitled  to  the  costs  of 
the  first  trial,  the  finding  of  the  arbitrator  gave  the  defendant 
no  claim  to  those  costs  {a).     So  where  the  costs  of  a  cause  Costaof 
referred  were  to  abide  the  event,  and  the  arbitrator  awarded  ®f *^"^ 

puuntim. 

that  there  was  not  anythmg  due  to  the  plaintiffs,  it  was  held, 

that  as  the  plaintiffs  were  suing  as  executors,  they  were  not 

liable  to  pay  costs  to  the  defendant,  as  they  would  not  have 

been  liable  had  the  cause  been  so  decided  by  the  verdict  of 

a  jury  (6).     So  also  where  on  a  similar  reference  the  arbi-  Damages 

trator  awarded  that  the  plaintiff's  demand  was  thirty-seven  "J?.f,^^  ^^^"^^ 

*  "^  smlungs. 

shillings  only,  a  sum  under  forty  shillings,  the  court  made 
absolute  a  rule  referring  it  to  the  Master  to  tax  the  de- 
fendant his  costs  of  the  action,  since  if  a  jury  had  arrived 
at  a  like  result,  they  would  have  permitted  a  suggestion  to 
have  been  entered  to  entitle  the  defendant  to  costs  (e). 

Where,  however,  "  all  matters  in  difference  in  the  cause"  Costa  not 

following 
Iftoal  cvont. 

iz)  Reeves  v.  Macgregor^  9  A.  &  Swinglehurst  v.  Altham,  3  T.  R. 

E.  676.  138. 

(a)  Thomas  v.  Hawkes,  1  Dowl.  (c)  Butler   v.   Grubb,    cited  in 

N.  S.  346 ;  Summers  v.  Formby,  1  Swinglebu^t  v,  Altham,  3  T.  R. 

B.  k  C.  100.  138. 

(6)  Highnam  v.  Hassell,  cited  in 

c  C 
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Pabt  II.  in  an  action  on  the  case  to  try  a  right  to  a  watercourse  were, 
'  after  issue  joined,  referred  by  a  judge's  order,  the  costs  of 

the  cause  to  abide  the  event  of  the  award,  but  no  power  was 
given  to  the  arbitrator  to  certify  under  the  statute  3  &  4  Vic. 
c.  24,  s.  2,  and  the  arbitrator  found  for  the  plaintiff  on  all 
the  issues,  with  sixpence  damages,  Coleridge,  J.,  remarking 
that  the  above-mentioned  statute  did  not  apply  in  terms,  as 
the  plaintiff  did  not  recover  his  damages  by  the  verdict  of 
a  jury,  held  the  plaintiff  entitled  to  full  costs,  construing  the 
submission  to  mean  that  the  payment  of  costs  should  follow 
the  event  of  the  award,  namely,  that  he  in  whose  favor  the 
decision  was,  should  be  paid  by  the  other  party  the  costs  of 
the  suit  {d). 
When  de-        A  determination  of  a  cause  by  an  arbitrator,  where  a  ver- 
JjJ^j^  ,    diet  has  been  taken  subject  to  the  reference,  has  often  been 
too  large     held  equivalent  to  a  trial,  so  as  to  entitle  the  defendant  to 
'°™'  costs  under  the  43  G.  III.  c.  46,  s.  3,  where  the  plaintiff  does 

not  recover  the  sum  for  which  the  defendant  was  arrested,  and 
the  arrest  was  made  without  reasonable  and  probable 
cause  (e).  Nor  is  he  precluded  from  applying,  on  the 
ground  of  other  matters  in  difference  being  referred  by  the 
same  submission,  ifthe  arbitrator  have  made  a  separate  adju- 
dication as  to  the  cause  {/).  But  if  a  cause  be  referred  be- 
fore trial,  the  costs  to  abide  the  event,  and  there  is  no  award 
of  a  verdict,  the  defendant  is  not  entitled  to  costs  under 
the  43  G.  III.  c.  46,  s.  3,  the  sum  awarded  the  plaintiff  not 
being  money  recovered  in  the  action  within  the  meaning  of 
the  statute  (g)y  even  when,  by  the  submission,  the  costs  are 
to  abide  the  event  in  like  manner  as  on  a  verdict  (A). 

Where  a  cause  and  all  matters  in  difference  were  referred, 
the  costs  of  the  cause  to  abide  tlie  event  of  the  award,  and 


(d)  Griffiths  v.  Thomas,  15  L.  J.  B.  &  B.  278  ;  Watkins  v.  O'Gor- 
Q.  B.  336 ;  S.  C.  4  D.  &  L.  109.  man  Mahon,  5  Dowl.  178. 

(e)  Summers  v.  Grosvenor,  2  C.  (/)  Jones  v.  Jehu,  5  Dowl.  130. 
&  M.  341 ;  Summers  v.  Formby,  1  (g)  Keene  v.  Deeble,  3  B.  &  C. 
B.  &  C.  100;  Silversides  y.  Bow-  491. 

ley,  1  Moore,  92 ;  Rowe  v.  Rhodes,  (A)  Holder  v.  Raitt,  2  A.  &  E. 

2  C.  &  M.  379;  Reynolds  v.  Flower,  445. 

3  M.  &  Sc.  801 ;  Payne  v.  Acton,  1 
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the  arbitrator  found  that  at  the  commencement  of  the  suit  ^^^*  I^- 

OS   VTT    8    2 

there  was  due  from  the  defendant  to  the  plaintiff  jE45,  and  — ^ ' 

that  the  plaintiff  had  no  reasonable  or  probable  cause  for 
arresting  the  defendant  (as  he  had  done)  for  £179,  and  that 
the  defendant  by  means  thereof  was  entitled  to  compensa- 
tion to  the  amount  of  £20 ;  the  court,  in  the  exercise  of 
their  discretion,  refused  to  allow  the  defendant  costs  under 
the  43  G.  III.  c.  46,  inasmuch  as  by  the  terms  of  the  sub- 
mission the  costs  were  to  abide  the  event  of  the  award,  and 
that  was  in  £Avor  of  the  plaintiff  (t). 

In  a  recent  case,  the  question  was  raised,  but  not  decidedy  Affidavit  of 
whether  the  5  &  6  Vic.  c.  122,  s.  19,  which  provides  for  mach.  ' 
giving  costs  to  the  defendant  when  the  plaintiff  shall  not  re- 
cover the  amount  of  the  sum  for  which  he  has  filed  an  affi- 
davit of  debt,  and  it  appears  to  the  court  that  he  had  no 
reasonable  or  probable  cause  for  making  the  affidavit  for  the 
amount,  applied  to  causes  determined  by  awards  (k). 

Where  a  replevin  suit  not  at  issue  was  referred,  the  costs  poubiecosta 
to  abide  the  event,  and  the  arbitrator  awarded  in  favor  of 
the  defendant,  it  was  held  that  the  defendant  was  not  entitled 
to  double  costs  under  the  statute  11  Oeo.  II.  c.  19,  s.  22,  as 
that  act  gives  double  costs  against  a  plaintiff  in  replevin  only 
in  three  cases,  namely,  where  he  is  nonsuited,  discontinues  his 
action,  or  has  judgment  given  against  him ;  though  had  the 
arbitrator  awarded  a  discontinuance  it  would  perhaps  have 
been  different  (/).     An  action  to  recover  the  treble  value  of  9<^*«  ^  ««- 
tithes  not  set  out  under  2  &  3  Edw.  VI.  c.  13,  having  been  Betting  out 
referred  after  demurrer,  and  the  arbitrator  having  awarded  ***^®** 
the  single  value  to  be  less  than  £6,  ISs.  ^d.y  the  plaintiff  was 
held  not  entitled  to  costs  on  the  counts  for  the  penalty  under 
the  Stat.  8  &  9  W.  III.  c.  i  1,  s.  5,  the  value  not  having  been 
found  by  the  jury  (m) ;  but  full  costs  were  given  where  there 
was  a  verdict  taken  subject  to  the  reference,  and  the  arbi- 
trator directed  a  verdict  to  be  entered  for  the  treble  value, 

(t)  Thompson  v.  Atkinson,  6  B.  (l)  Gumey  v.  Buller,  1  B.  &.  A. 

&  C.    193;    See   also  Turner  v.  670. 

Prince,  2  M.  &  P.  305.  (m)  Barnard  v.  Moss,  1  H.  Bl. 

(k)  Higginson  v.  Broadhurst,  1  107. 
D.  &  L.  490. 
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Costs  of 
compensa- 
tion ia- 
quiry. 


Pabt  II.  £1;  io«.  (w).    An  award  of  less  than  £5,  on  the  reference  of  a 

^ '  cause  within  the  jurisdiction  of  the  London  Court  of  Re- 

Depriying    quests,  depriyes  the  plaintiff  of  his  right  to  costs  (o),  although 
"^  ««*»•      there  is  no  verdict  ( p) . 

Where  a  party  claiming  compensation  under  a  railway 
act,  agreed  to  refer  his  claim  to  arbitration,  instead  of  taking 
the  verdict  of  a  jury  under  the  provisions  of  the  Act,  and 
the  deed  of  reference  and  the  award  were  silent  about  costs, 
the  party  was  not  held  entitled,  on  account  of  an  award  in  his 
favor,  to  claim  the  costs  of  the  reference  from  the  company,  al- 
though had  a  jury  given  him  by  their  verdict  a  similar 
amount  of  compensation,  he  would,  according  to  the  statute, 
have  been  entitled  to  the  costs  of  summoning  the  jury,  the 
expenses  of  a  bond  which  the  party  was  bound  to  execute, 
and  the  expenses  of  witnesses  (g) . 


SECTION  III. 

OF  THE    DUTY     OF     THE     ARBITRATOR  WHEN    EMPOWERED   TO 

CERTIFY   FOR  COSTS. 


Power  to         By  special  provisions  inserted  in  orders  of  reference  the 
cwushould  arti^rator  is  frequently  authorized  as  a  judge  of  Nisi  Prius 
be  giyen.     to  grant  various  certificates  affecting  the  right  to  costs  or 
the  amount  of  costs. 

Care  should  be  taken  to  see  that  such  provisions  are  in- 
serted in  the  submission,  for  cases  of  hardship  often  arise, 
when  the   submission   does   not  give   the   arbitrator  such 


Hardship 
when  not 
given. 


(n)  Pedley  v.  Frampton,  2  Cbitt.  157.    See  Holden  v.  Newman,  13 

155.  East,  160. 

(o)  39  &  40  Geo.  III.  c.  104^  8.  (o)  Reynal,  Ex  parte,  16  L.  J.» 

12.     Local  Act.  Q.  B.  304. 

(p)    Day  V.    Mearns,    2   Chitt. 
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power.  In  an  action  of  trespass  referred^  the  costs  to  abide  ^^^'^  ^^• 
the  event,  the  arbitrator  awarded  five  shillings  damages  for  -^ — — 
an  assault  by  the  defendant  in  attempting  to  exercise  a  right 
of  way  negatived  by  the  arbitrator :  the  court  held  the  event 
meant  the  legal  event,  and  that  under  the  stat.  22  &  23, 
Charles  IT,  c.  9,  the  plaintiff  could  recover  no  more  costs 
than  damages,  as  the  arbitrator's  award  was  not  tantamount 
to  a  judge's  certificate  under  that  Act,  and  such  certificate  was 
necessary  to  entitle  the  plaintiff  to  full  costs  (a).  Even 
where  the  arbitrator  giving  ten  shillings  damages  for  a  tres- 
pass, awarded  in  terms  that  the  trespass  was  wilful,  the 
court  held  they  could  not  give  the  plaintiff  his  full  costs  of 
suit,  though  they  regretted  that  provision  for  supplying  the 
want  of  the  judge's  certificate  had  not  been  made  in  the. 
submission  (6).  So  where  an  indictment  removed  by  the 
defendant  into  the  Queen's  Bench,  and  made  a  special  jury 
cause  at  the  instance  of  the  prosecutors,  was  on  the  trial  re- 
ferred, and  the  order  of  reference  provided  that  if  the  arbi- 
trator were  of  opinion  that  the  defendant  was  guilty  and  the 
prosecutors  entitled  to  costs,  the  defendant  agreed  to  pay 
the  costs,  and  the  arbitrator  did  so  find ;  the  court  held  that 
the  prosecutor  could  not  recover  the  costs  of  the  special 
jury,  since  the  judge  had  not  certified  for  those  costs  pur- 
suant to  the  6  Geo.  IV.  c.  50,  s.  34,  and  the  order  of  reference 
gave  no  such  power  expressly  to  the  arbitrator  (c). 

In  many  cases  an  express  clause  is  very  properly  inserted  Certifying 
in  the  submission  empowering  the  arbitrator  to  certify  that  \^  tried  be- 
the  cause  was  a  fit  one  to  be  tried  before  a  judge  of  the  f°"  * 

,  judge. 

superior  courts,  so  that  if  the  plaintiff  recover  less  than 
£20  he  may  have  his  costs  taxed  for  him  on  the  higher 
6cale  if  the  arbitrator  think  fit  to  grant  a  certificate  (d). 

If  the  submission  omit  such  a  provision,  the  arbitrator's  Judge  may 
certificate  will  not  be  of  any  force  of  itself,  but  if  the  cause  any  time. 
were  referred  at  Nisi  Prius  it  may  form  the  ground  of  an 
application  to  the  judge  before  whom  the  cause  was  brought 

(a)  Swinglehurst  v.  Altham,  3  (c)  R.  v.  Moate,  3  B.  &  Ad.  237. 
T.  R.  138  ;  Willis  v.  Osborne,  1  See  Finlayson  v.  M'Leod,  1  B.  & 
Chin.  183.  A.  663. 

(b)  Ward  v.  MaDinder,  6  East,  (d)  HaUen  v.  Smith,  7  Dowl. 
489.  394. 
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Pabt  IL   on  for  trial,  who  in  the  exercise  of  his  discretion  would,  pra- 

bably,  under  the  curcumstances,  grant  a  certincate  to  the 

same  effect  (e) ;  for  this  certificate  may  be  granted  by  the 

judge  at  any  time  (/),  though  it  cannot  be  made  by  the 

court  after  the  judge's  death  (g). 

^^^^  If  the  arbitrator  have  a  power  to  certify,  and  omit  to  exer* 

from  judge  cise  it,  the  judge  before  whom  the  cause  came  on  for  trial 

to"  **^    cannot,  it  seems,  grant  a  certificate,  his  power  being  trajis* 

ferred  by  the  submission  to  the  arbitrator  (A). 

i^rt^rtffy      Although  the  statute  6  Geo.  IV.  c.  50,  s.  84,  provides  that 

in  award     the  judge  shall  immediately  after  the  verdict  certify  on  the 

gjj^        back  of  the  record  that  the  cause  was  proper  to  be  tried  by 

i"^«  a  special  jury,  the  arbitrator,  when  clothed  by  the  submis* 

sion  with  the  same  powers  as  the  judge  of  Nisi  Prius,  must 

embody  his  certificate  in  his  award,  for  as  soon  as  he  has 

once   awarded  his  power  is  at  an  end;   so  that  i^  after 

making  his  award,  he  indorse  on  the  back  of  the  record  a 

certificate  that  the  cause  was  proper  to  be  tried  by  a  special 

jury,  such  certificate  is  of  no  avail  to  entitle  the  successful 

party  to  the  costs  of  the  special  juiy  (i). 

Certifying        After  an  application  to  a  judge  to  strike  out  the  first  or 

no  distinct  _  .iii.  i^-ii  i. 

matter  of  second  counts  m  the  declaration,  as  founded  on  the  same 
OT^ewS"*  subject-matter,  had  been  dismissed,  (the  judge  being  satis^ 
count  fied  that  a  distinct  claim  was  intended  to  be  made  under  each,) 
the  cause  was  referred.  The  arbitrator  who  was  empowered 
to  certify  for  a  special  jury  and  to  certify  as  a  judge  of  Nisi 
Prius  might  have  done  ^^  that  no  distinct  subject  matter  of 
complaint  was  bona  fide  intended  to  be  established  in  respect 
of  each  count,''  awarded  for  the  plaintiff  on  the  second  count, 
and  for  the  defendant  on  the  first  and  third  counts,  and  cer- 
tified "  that  the  cause  was  fit  to  be  tried  by  a  special  jury  ;" 
and  also  ^^  that  no  distinct  subject  matter  of  complaint  was 
bona  fide  intended  to  be  established  in  respect  of  either  of 
the  counts  on  which  the  plaintiff  liad  failed.^^    The  court 

(e)  Nokes  v.  Frazer,    3    Dowl.         {h)  Richardson  v.  Kensitt,  6  M. 

339 ;  Broggref  V.  Hawke,  6  DowL  &  6.  712. 
67.  (t)  Geeve  v.  Gorton,  3  D.  &  L. 

(/)    Ivey  V.   Young,  5  Dowl.  481.    See  Spain  v.  Cadell^  S  M. 

450.  &  W.  129,  post. 

[g)  Astley  v.  Joy,  9  A.  &  E.  702. 
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held  this  latter  certificate  ineffectual  to  deprive  the  plaintiff  ^^^"^  ^^' 

of  his  costs  of  the  cause,  as  it  did  not  show  with  sufficient '- — -' 

clearness  that  the  subject  matter  of  the  second  count  was 
not  distinct  from  that  of  the  first,  which  was  the  question 
before  the  judge.  Had  the  latter  certificate  been  valid, 
the  plaintiff,  though  losing  the  costs  of  the  cause,  would  not, 
it  seems,  have  been  deprived  of  the  costs  of  the  special 
jury  (*). 

When  the  submission  gives  the  arbitrator  power  "  to  cer-  Certifying 
tify  for  the  purpose  of  costs  in  the  same  manner  as  a  judge  brought  to 
at  Nisi  Prius,"  he  has  authority,  if  he  award  a  verdict  for  ^  *  ^^^' 
the  plaintiff  for  nominal  damages,  to  certify,  under  the  8  & 
4  Vict.  c.  24,  s.  2,  that  the  action  was  brought  to  try  a  right 
other  than  the  mere  right  to  damages  (/).    He  has  the  same 
power  which  a  judge  has  under  the  statute,  and  the  exercise 
of  his  discretion  is  open  to  review  only  when  that  of  a  judge 
of  Nisi  Prius  could  be  questioned ;  his  discretion,  therefore, 
in  granting  or  refiising  the  certificate,  where  the  action  may 
have  been  brought  to  tiy  a  right,  is,  it  seems,  quite  unfet- 
tered (m).    Where  the  arbitrator  thinks  fit  to  certify,  it  is 
not  necessary  that  he  should  state  in  his  award  what  right 
the  action  is  brought  to  try  {n). 

In  giving  the  certificate,  the  arbitrator,  in  all  substantial  Arbitrator 
matters,  should  follow  the  rules  laid  down  in  the  statute  for  ^^^e      ^ 
the  guidance  of  the  judge.     Yet  although  the  statute  enacts  a^azd. 
that  "  if  the  plaintiff  in  any  action  of  trespass  or  trespass  on 
the  case  shall  recover  by  the  verdict  of  a  jury  less  damages 
than  40».,  such  plaintiff  shall  not  be  entitled  to  recover  or 
obtain  firom  the  defendant,  in  respect  of  such  verdict,  any 
costs  whatever,  unless  the  judge  or  presiding  officer  before 
whom  such  verdict  shall  be   obtained   shall   immediately 
afterwards  certify  on  the  back  of  the  record,  or  on  the  writ 
of  trial,  or  writ  of  inquiry,  that  the  action  was  really  brought 
to  try  a  right,''  &c ;  as  it   is  impossible  that  the  arbitrator 

(k)  Dewar  v.  Swabey,  11  A.  &  (m)  Bury  v.  Dunn,  1  D.  &  L. 

£.  913.  141. 

(/)  Spain  V.  Cadell,  8  M.  &  W.  (n)  Angus  v.  Redford,  2  Dowl. 

129 ;  S.  C.  9  Dowl.  745.  N.  S.  735 ;  S.  C.  11  M.  &  W.  69. 
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Part  II.    ^^^  follow  these  provisions  literally,  it  is  sufficient  if  he 
do  so  cy  pres  by  inserting  his  certificate  in  his  award ;  for 

he  may  not  make  his  award  at  one  time  and  certify  as  to  the 

costs  at  another  (o). 

(o)  SpaiQ  V.  CadeU,  8  M.  &  W.     Geeye  v.  Gorton,  3  D.  &  L.  481, 
129;   S.  C.  9  Dowl.  745.     See     ante.  p.  390. 


393 


CHAP'i'ER  VIII, 


WHAT  DIRECTIONS  MAY  BE  GIVEN  IN  THE 

AWARD. 


After  deciding  the  matters  in  difference,  and  framing  P^k*  U. 

I  CB.    VIII 

his  award  upon  them  according  to  the  principles  and  rules      * 

i 


laid  down  in  the  three  preceding  chapters,  the  arbitrator  ^**^  *"*- 
will  often  feel,  that  his  award  is  but  an  unsatisfactory  deci-  the  eighth 
sion  in  his  own  mind,  and  does  incomplete  justice,  unless  ^   ^^^' 
he  be  at  liberty  to  add  some  further  provisions  respecting 
the  conduct  of  the  parties,  or  the  disposal  of  the  property, 
concerning  which  the  inquiry  has  taken  place.     Yet  the  fear 
of  exceeding  his   authority,   and   of  thereby  vitiating  his 
award,  may  frequently  restrain  him  from  inserting  a  most 
beneficial  regulation.      On  the  other  hand,  numerous   in- 
stances have  been  already  cited  in  this  work,  of  arbitrators 
assuming  a  power  not  entrusted  to  them  with  fatal  effect 
on  their  whole  decision.     It  therefore  becomes  a  point  of 
great  importance  to  consider  what  directions  an  arbitrator  is 
justified  in  giving  in  his  award. 

An  attempt,  in  consequence,  is  made  in  this  chapter  to 
extract,  as  far  as  may  be,  from  recorded  cases  an  exposition 
of  the  powers  which  belong  to  the  arbitrator  under  circum- 
stances of  ordinary  occurrence,  and  of  the  best  method  of 
carrying  those  powers  into  execution.     It  is  true  that  the 
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^t^^?iV  directions  which  may  be  given  must  vary  infinitely  with  the 
special  nature  of  each  reference,  and  the  peculiar  terms  of 
respective  submissions;  but  the  principles  to  be  deduced 
from  the  cases  cited  in  the  succeeding  pages  vrill,  it  is  hoped, 
throw  a  useful  light  in  cases  of  difficulty. 

In  the  first  section  it  is  endeavoured  to  classify  under 
separate  divisions  the  principal  directions  which  the  arbitra- 
tor may  give  in  his  award  by  virtue  of  the  implied  powers 
vested  in  him  on  a  general  reference.  This  includes  a  con- 
sideration of  the  nature  of  the  satisfEtction  which  he  may 
appoint ;  the  extent  of  his  power  in  directing  payment  of 
money  or  interest ;  the  modes  in  which  he  may  deal  with 
the  joint  interests  of  contending  partners ;  his  right  to  order 
one  party  to  indemnify  the  other  against  particular  contin- 
gencies ;  and  how  he  should  prescribe  respecting  the  giving 
releases,  and  the  execution  of  conveyances. 

The  second  section  treats  of  the  provision  very  frequently 
inserted  in  submissions,  empowering  the  arbitrator  to  say 
what  shall  be  done  by  the  parties  respecting  the  matters  in 
dispute ;  and  illustrates  the  proper  mode  of  awarding  pur- 
suant to  it,  by  examples  both  of  valid  and  invalid  directions 
under  it. 

It  has  been  thought  useful  to  collect  in  the  next  section 
some  observations  on  the  duties  of  arbitrators  or  commis- 
sioners in  maJcing  allotment  or  partition  of  lands,  which 
usually  takes  place  under  the  powers  of  an  Act  of  Par- 
liament. 

The  fourth  section  examines  into  the  effect  of  directions 
in  the  award,  which  affect  other  than  the  parties  to  the  sub- 
mission; showing  when  a  direction  to  pay  money  to  a 
stranger,  or  an  order  on  a  stranger  to  do  an  act,  is  valid ; 
and  the  consequences  of  laying  down  regulations  in  the 
award,  which  impose  on  a  party  the  necessity  of  inter- 
meddling vdth  a  stranger's  property. 
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SECTION  I. 

OF  DIRECTIONS   UNDER  THE   GENERAL   POWERS   OP  THE 

ARBITRATOR. 

I.   What  kind  of  satUfctetian  may  be  directed.] — An  arbi-   Part  II. 
trator  cannot  bind  a  man^s  liberty  or  right  to  real  property  J?!?:I!!!l?d' 
when  only  personal  things  are  submitted  to  his  decision ;  Arbitmtor 
and  therefore,  if  he  award  that  one  party  shall  serve  the  implied 
other  for  a  certain  number  of  years  (a),  or  order  a  release  of  P®^®^  ®^** 
the  right  to  lands  (6),  in  satisfaction  for  a  trespass,  this  will  land. 
be  void,  for  nobody  can  be  supposed  to  submit  more  than  Orerper- 
his  personal  estate  to  answer  a  personal  injury,  for  that  only  J^  ****** 
might  be  taken  in  execution  for  it  at  common  law. 

On  this  principle,  it  seems  that  an  arbitrator  who  has  to  as-  No  power 
certain  what  sum  is  due  for  advances  by  a  trustee  to  his  fP  ^^^'^ 

•^  lien  on 

cestui  que  trust  has  no  iniplied  power  to  give  the  trustee  a  land. 
lien  on  the  lands  of  the  latter,  or  to  direct  them  to  be  sold 
to  pay  the  amount  awarded  (c). 

An  award  that  two  shall  intermarry  is  a  void  award,  for  No  power 
marriage  ought  to  depend  upon  the  parties'  choice;    ^^^^ ^i^riage. 
the  bodies  of  the  parties  are  not  submitted  to  the  power  of 
the  arbitrator  (d). 

It  is,  however,  necessarily  implied  in  the  submission  that  Whether 
satisfaction  is  to  be  given  out  of  the  parties'  personal  estate,  ^^  ^^^^ 
for  this  is  necessary  for  quieting  the  differences  between  the  "^Jf"^^^^ 
parties.     The  arbitrator,  therefore,  is  justified  in  awarding  money. 
as  a  satisfaction  a  sum  of  money,  and,  it  is  said  in  some 
cases,  other  chattels,  as  a  horse  or  a  quart  of  vrine  (e).    But  Awarding 
according  to  other  authorities,  he  cannot  award  a  chattel 

(a)  RoHe,  Ab.  Arb.  B.  12,  p.  (d)  Bac.  Ab.  Arb.  £.3;  Rolle, 
243.  Ab.  Arb.  I.  10,  p.  252. 

(b)  Rolle,  Ab.  Arb.   B.  13,  p.  («)  Bac.  Ab.  Arb.  E.    Parslow 
243.  V.  Baily,  2  Ld.  Raym.  1039 ;  S.  C. 

(c)  Coppard,  Ex  parte,  4  Deac.  1  Salk.  7^;  6  Mod.  221. 
&  Ch.  102. 
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Part  II.   other  than  money,  (which  is  the  measure  of  all  things,)  by 

way  of  damages,  miless  there  be  a  controversy  between  the 

parties  respecting  the  chattel  (/). 
Awarding        On  one  occasion,  however,  an  action  having  been  brought 
to  keep       ^^^^  the  non-delivery  of  some  goods  shipped  on  board  the  de- 
pkintiff  8    fendants'  vessel,  the  arbitrator,  who  was  empowered  finally 
to  settle  the  differences  between  the  parties,  after  awarding 
compensation  to  the  plaintiff  for  the  non-delivery,  was  held 
authorized  in  directing  that  the  defendants  might  keep  the 
goods  which  he  found  to  be  in  their  possession  (^).     It  is  to 
be  observed,  that  here  the  arbitrator  was  ^^  finally  to  settle 
the  differences."     Such  a  provision,  it  is  apprehended,  gave 
him   more   than  the   ordinary   powers   in   awarding   satis- 
faction. 
Bopd  to  be       In  an  old  authority  it  is  laid  down  that  on  a  reference  of 
Qp.  all  controversies  to  the  time  of  the  submission,  the  award 

may  direct  one  of  the  parties,  by  way  of  satisfaction,  to  de- 
liver up  an  obligation  made  since  the  submission  (k). 
Awarding        So  it  may  be  gathered  that  an  arbitrator  may  award  as  a 
^^Q^       satisfaction  that  one  party  shall  beg  the  other's  pardon,  but 
that  the  award  will  be  uncertain  if  he  leave  the  injured  party 
to  determine  on  the  time  and  place  where  he  is  to  receive 
this  satisfaction,  for  time  and  place  are  most  important  in- 
gredients in  such  sort  of  satisfaction  {i).    In  an  old  case,  two 
out  of  three  justices  were  of  opinion  that  an  award  was  good 
which  directed  the  defendant  to  make  submission  before  the 
Mayor  of  Taunton   for   slanderous   words   spoken    of  the 
plaintiff  (A;). 
When  ape-       Unless  there  be  some  clause  empowering  the  arbitrator  to 
tion&good.   say  what  shall  be  done,  or  unless  the  very  nature  of  the 
question  require  it,  the  arbitrator  is  rarely  allowed  to  give 
any  particular  directions  respecting  the  property  in  dispute. 

(/)  RoUe,  Ab.  Arb.  B.  10,  11,  Company,  3  C.  &  F.  639. 

p.  243 ;  HemBworth  v.  Brian,  1  C.  (h)  Bac.  Ab.  Arb.  E. ;  Rolle»  Ab. 

B.  131.  Arb.  B.  10,  p.  243. 

(y)  Gillon  V.  Mersey  Navigation  (t)  Glover  v.  Barrie,  1  Salk.  71. 

Company,  In  re,  3  B.  &  Ad.  493.  {k)    Spigumell  v.  Jene,    1  Sid. 

See  Hemsworth  v.  Brian,  1  C.  B.  12. 
131 ;  Baillie  v.  Edinburgh  Oil  Gas 
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Thus,  on  a  general  reference,  where  the*  question  was  ^^**  ^\' 

__'  _*^  i-ii/iiii-i  1  OH.vin.».l. 

whether  some  fixtures  which  the  landlord  had  removed  were 

part  of  the  premises  demised  to  the  tenant,  it  was  decided  ^^emient 

that  the  arbitrator  had  no  authority  to  order  the  fixtures  to  of  fixtures. 

be  replaced  by  the  tenant,  and  the  expense  of  replacing 

them  to  be  repaid  him  by  the  landlord  (/). 

Where  the  dispute  was  respecting  the  goodness   of  the  To  take  di»- 
title  of  an  estate  agreed  to  be  purchased,  the  arbitrator  was  with  all 
not  held  justified  in  ordering  in  effect  that  the  purchaser  ^^^ 
should  take  the  title  with  ajl  faults,  and  that  the  seller  should 
execute  a  bond  indemnifying  him  against  eviction  (m). 

In  like  manner,  on  a  reference  of  all  matters  in  difference  Awarding 
between  a  landlord  and  a  tenant,  where  there  were  differences  Si^b^ 
respecting  a  distress  which  had  been  put  in,  and  as  to  the 
amount  of  rent  which  ought  to  be  paid ;  the  court  decided 
that  the  arbitrator  had  no  implied  authority  to  give  the  landlord 
a  power  to  distrain  for  the  rent  newly  fixed  by  him,  which  . 
power  the  landlord  did  not  possess  as  to  the  rent  originally 
created  by  the  demise :  and  they  held  that  the  arbitrator's 
authority  to  give  such  a  power  ought  either  to  appear  by  the 
express  terms  of  the  reference,  or  that  it  ought  to  be  brought 
within  the  general  words  of  the  submission,  by  the  fact  that 
the  question  as  to  the  power  of  distress  was  one  of  the  mat- 
ters in  difference  between  the  parties ;  they  remarked,  also, 
that  there  was  scarcely  any  conceivable  addition  to  the 
landlord's  powers  which  an  arbitrator  might  not  give,  unless 
he  was  held  to  be  restrained  by  these  two  considerations, 
and  that  a  power  to  enter  for  non-payment  of  rent  or  non- 
performance of  covenants  might  be  given  by  the  same  au- 
thority as  a  power  to  distrain.  It  is  to  be  noticed  in  this 
case,  that  there  was  a  clause  in  the  submission  empowering 
the  arbitrator  to  order  what  he  should  think  fit  to  be  done 
by  the  parties  respecting  the  matters  referred,  but  it  was  not 
adverted  to  in  the  argument  or  judgment  (n). 

The  above  case,  which  lays  down  the  rule  tiiat  the  arbi-  Matter  in 

difierence 

(0  Price  V.  Popkin,  10  A.  &  E.     290. 
139.  (n)  Pascoe  v.   Pascoe,  3  Bing. 

(m)  Ro88  V.  Boards,  8  A.  &  £.     N.  C.  898. 
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Part  II.  trator  has  power  to  give  directions,  however  unusaal,  which 
'  '  '  are  necessary  to  decide  the  very  question  in  dispute,  may  be 
l^l^^^e-  illustrated  further.     A  party  who  supplied  the  British  army 
ciBion.        ]jy  ij^e  Peninsula  with  provisions  brought  an  action  against 
his  agent,  the  principal  object  of  which  was  to  procure  the 
agent  to  verify  certain  vouchers,  without  which  the  accounts 
Gompellixig  of  the  plaintiff  could  not  be  passed.     On  a  reference  being 
^^^^     proposed,  Gibbs,  C.  J.,  expressed  a  clear  opinion  that  it 
Toachen.     would  be  within  the  jurisdiction  of  the  arbitrator  to  direct 
that  the  agent  should  go  before  the  commissary  and  verify 
the  vouchers  in  question  (o). 
Regulating      Where  the  question  in  difference  is  respecting  the  mode  in 
ment  of      which  things  are  to  be  done  in  fixture,  the  arbitrator  will  in 
tithes.        some  cases  have  power  to  regulate  the  future  enjoyment  of 
property,  although  there  be  no  clause  authorizing  him  to  say 
what  shall  be  done.     Thus,  if  there  be  a  dispute  between 
.   the  parson  of  a  parish  and  the   parishioners  whether  the 
tithes  shall  be  paid  in  kind  or  not,  the  arbitrator  has  power 
to  award  that  a  parishioner  shall  in  future  pay  the  parson  a 
certain  yearly  sum  in  lieu  of  tithes,  for  the  right  to  the  tithes 
is  the  question  in  dispute  (j9). 
Ordering         On  a  reference  of  all  matters  in  difference  between  a 
^a^re^  master  and  apprentice,  the  arbitrator  may  order  the  inden- 
ticeship  to   turcs  of  apprenticeship  to  be  delivered  up  (q) ;  but  he  has  no 
celled.        power  to  order  them  to  be  cancelled  when  the  submission  is 
between  the  father  and  the  master  of  the  apprentice,  and  die 
latter  is  no  party  to  the  reference,  although  it  be  brought 
under  the  notice  of  the  arbitrator  as  a  matter  in  differ- 
ence (r). 
Directing         An  arbitrator  may  not  award  an  act  to  be  done  contrary 
tolbedone.  *^  ^^^ (*)*     ^  award  directing  a  party  to  commit  a  crime, 
as  to  kill,  or  steal,  or  forge  a  deed,  would  be  clearly  void(^)  • 

(o)  Atkyns  v.  Baldwin,  1  Stark.  See  P.  2,  ch.  8.  a.  1,  d.  4,  as  to  or- 

209.  dering  dissolution  of  partnership. 

(p)    Beckingham    v.     Hunter,         («)  Bac.  Ab.  Arb.  E.  4. 
Rolle,  Ab.  Arb.  D.  8,  p.  246.  (0  Co.  Litt.  206  j  Wood  v.  Grif- 

iq)  Bac.  Ab.  Arb.  E.  fith,  1  Swanst.  55.     Bac.  Ab.  Arb. 

(r)  Wicks  v.  Cox,  11  Jur.  542.  E.  4. 
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If  an  arbitrator  order  a  party  to  do  anything  which  will  P^m-  ^^^ 
make  him  a  trespasser  the  direction  is  invalid  (w).  — ^ — - — ' 


II.  Directions  as  to  payment  of  money,] — An  arbitrator  AAitrator 
should  direct  payment  of  the  amount  he  finds  to  be  due  from  i^et  pay- 
one  party,  to  the  other;  for  if  he  do  not,  the  party  liable  for  the™^^ 
amount  cannot  be  compelled  in  a  court  of  law  by  attachment 
to  pay  it,  as  his  not  doing  so  is  no  disobedience  of  the 
award,  and  consequently  no  contempt  of  court  (x). 

The  omission,  however,  will  not  render  the  award  invalid, 
and  it  seems,  when  the  suit  referred  is  in  Chancery,  that  that 
court  would  probably  make  an  order  to  enforce  payment  of 
the  balance  found  due ;  even  if  that  could  not  be  done,  the 
validity  of  the  award  will  not  be  affected  by  the  nature  of 
the  remedy  to  which  the  parties  are  left  in  order  to  enfcnrce 
obedience,  provided  there  be  some  sufficient  remedy  (y),  as  # 
there  generally,  if  not  always,  is  by  action  {z). 

An  arbitrator  may  in  general  fix  the  time  and  place  at^^y^^ 
which  payment  is  to  be  made,  though  he'  need  not  do  so  un-  piaoeof 
less  he  think  fit  {a).  paynwnt. 

It  seems  he  may  award  one  party  to  give  the  other  a  pro-  Awaiding 
missory  note  payable  at  a  fiitnre  day,  for  that  is  the  same  ^^1*"*^ 
thing  in  effect  as  awarding  the  payment  of  the  money  at  the 
future,  day  (6).     So  he  may  order  one  party  to  execute  a  ^^^ 
bond  for  the  payment  to  the  other  of  an  ascertained  sum  of 
money  at  a  specified  time  (c).     He  may  direct  payment  to  Payment  by 
be  made  by  instalments  (rf).     He  may  add,  that  if  the  sum  i»«<»l°*«^**- 


(fi)  Bac.  Ab.  Arb.  £.  4 ;  Turner 
V.  Swainson,  1  M.  &  W.  572.  See 
post,  8. 4,  of  this  chapter. 

(sf)  Edgell  V.  Dallimore,  11 
Moore,  641 ;  Hopkins  v.  Davies,  1 
C.M.&R.846;  S.  C.  3  Dowl.  508  ; 
Priddell  v.  Sutton,  6  Bing.  200. 

(y)  Wilkinson  v.  Page,  1  Hare, 
276. 

(g)  Hopkins  v.  Davies,  1  CM. 
&  R.  846 ;  EdgeU  v.  Dallimore,  11 
Moore,  541. 


(a)  Morphett,  In  re,  2  D.  &  L. 
967 ;  Freeman  v.  Bernard,  1  Salk. 
69;  Anon.  1  Keb.  92;  S.  C.  2 
Brownl.  309. 

{b)  Booth  V.  Gamett,  2  Str. 
1082. 

(c)  Coke  V.  Whorwood,  2  Samid. 
337;  S.  C.  2  Lev.  6;  Brown  v. 
Watson,  6  Bing.  N.  C.  118. 

(d)  Kockill  v:  WithereU,  2  Keb. 
838. 
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Part  II.  awarded  be  not  paid  by  the  appointed  day,  the  party  shall 

'  pay  a  larger  sum  by  way  of  penalty ;  or  when  the  payment 

Penalty  for  jg  ^  ^^  |jy  instalments,  that  if  one  be  overdue,  the  whole 

non-pay-  j  ^  i 

ment  at  the  amount  shall  be  payable  at  once  {e). 

^me  speci-       j^  ^^  ^^  objection  to  the  award  that  the  day  on  which  the 

Payment     arbitrator  directs  payment  to  be  made  happens  to  be   a 
on  Sunday.  Sunday  (/). 

In  some  cases,  however,  the  arbitrator  should  not  specify 

any  time  of  payment 
Pixmg  time  When  he  has  merely  to  fix  the  purchase  price  of  property, 
pu^aM  ^  he  has  no  right  to  <Urect  the  payment  of  the  amount  he 
price.  awards  as  the  price  to  be  made  at  a  future  day,  for  delay  in 
Or  damages  payment  may  affect  the  value  of  the  compensation  {g\  We 
m  action.     \^^y^  previously  seen  that  when  a  verdict  is  taken  subject  to 

a  reference,  it  is  very  questionable  whether  an  arbitrator 

may  appoint  a  day  or  place  of  payment  of  the  damages  for 

^    which  he  directs  a  verdict  to  be  entered  for  the  plaintiff  (/e). 

Ordering         An  award  made  on  the  23rd  of  June,  ordering  one  of  the 

payment  of  parties  to  pay  to  the  other  so  much  for  rent,  which  by  the  award 

due.  itself  appeared  notto  be  due  until  the  24th  of  June,  is  void, 

for  the  rent  may  become  extinct  by  eviction  or  surrender  be- 
_^   ,  -    fore  it  be  due  (i), 

Bztent  of  ^ 

power  to  The  following  is  an  instructive  case  respecting  the  extent 

m«nt!  ^^    °^  ^®  axbitrator's  power  in  directing  payment. 

Executors,  who  under  a  will  were  to  pay  the  interest  of  a 
sum  of  money  annually  to  the  testator's  son  for  his  life,  had, 
out  of  other  trust  funds,  advanced  him  considerable  sums  at 
different  times.  He  had  not  paid  them  interest  on  the  ad- 
vances, nor  had  they  paid  him  the  interest  on  the  legacy,  for 
many  years.  On  a  reference  of  all  matters  in  difference, 
and  of  anything  in  anywise  relating  thereto,  the  court  held 


(e)  Royston  v.  Rydall,  RoUe,  Ab.  504^  a. 

Arb.  H.  8,  p.  250;     Com.  Dig.  (A)  Rees  v.  Waters,  16  M.  &  W. 

Arb.  £.  15 ;  Kockm  v.  Witherel],  263 ;  S.  C.  4  D.  &  L.  567.     See  P. 

2  Keb.  838.     See  P.  2,  eh.  6,  8.  4,  2,  eh. 6,  8.  4,p.  360. 

d.  9^  p.  270,  B8  to  alternative  award.  (t)  Bamardiaton  v.  Fowler,    10 

(/)  Hobdell  v.  MiUer,  6  Ring.  Mod.  204.    See  Gray  v.  Wicker, 

N.  C.  292.  RoUe,  Ab.  Arb.  B.  3>  p.  242 ;  C.  8, 

{g)    fimery    v.    Wase,    8    Vea.  p.  245. 
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that  the  utmost  limit  of  the  arbitrator's  power  was  to  ascer-   ^^*'  l^- 

OH  VIII  8  1 

tain  the  respective  principal  sums  due  from  the  son,  and  — — — 
whether  thej  were  to  cany  any  and  what  interest,  and  from 
what  period ;  to  ascertain  the  principal  sum  to  the  interest 
of  which  he  was  entitled ;  for  how  many  years  his  claim  to 
that  interest  was  to  be  carried  back ;  and  at  what  rate  ;  and 
whether  he  was  entitled  to   consider  each  year's  interest 
withheld  as  a  principal  loan  bearing  interest  to  be  set  off 
against  that  which  he  was  to  pay ;  that  having  ascertained 
all  these  particulars  up  to  the  date  of  the  submission,  their 
duty  was  to  direct  the  payment  by  him  of  the  balance  forth- 
with, or  at  a  future  time  or  times.      The  court  decided,  also, 
that  the  arbitrators  had  no  right  to  deal  with  the  accounts 
beyond  the  date  of  the  submission,  or  to  regulate  the  future 
dealings  of  the  parties  with  regard  to  them,  as  there  was  no 
clause  in  the  submission  empowering  them  to  do  so ;  that 
consequently,  in  calculating  the  accounts  up  to  the  quarter-    . 
day  beyond  the  date  of  the  submission,  and  in  making  the 
payment  by  the  executors  of  the  future  interest  on  the  legacy 
due  to  the  son  indefinitely  during  his  whole  life  dependent 
on  his  paying  off  at  specified  times  the  principal  and  in- 
terest of  the  balance  found  due  from  him  to  them,  the  arbi- 
trators had  clearly  exceeded  their  powers  (k). 

If  the   submission   contain  the   usual   clause    providing  Party  dy- 
against  the  death  of  a  party  revoking  the  authority  of  the  jng  executor 
arbitrator,  and  a  party  die  pending  the  reference,  against  ^  P*y- 
whom  the   arbitrator  finds   a  balance,  it  seems  a  proper 
course  to  award  that  such  a  sum  is  due  from  the  deceased, 
and  to  direct  his  personal  representatives  to  pay  the  amoimt 
out  of  his  assets.    Simply  directing  the  executors  to  pay  the 
smn  out  of  the  assets  is  sufficient  (/). 

On  a  general  reference  by   an  executor  respecting  dif-  Directing 

jvi.  T   t.  payment  on 

ferences  between  the  testator  and  the  otner  party,  it  the  ar-  reference  by 
bitrator  come  to  a  conclusion  that  the  testator  is  liable  to  e^ecu'^'- 

(A)  Morphett,  In  re,  2  D.  &  L.     Lewin  v.  Holbrooke  2  Dowl.  N.  S. 

967.  991. 

(/)  Dowse  V.  Coxe,  3  Bing.  20 ; 

D   D 
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Part  II.  the  Other  m  a  certain  sum,  and  no  question  have  been  raised 

OH.yiii.s.l.         ,,  i.  -  .  i.      1       1 

on  the  reference  as  to  any  want  of  assets  to  satisfy  the  de- 
Directing     mand,  the   arbitrator  may  direct  the  executor  to  pay  the 
pay.  amount.     Such  a  direction,  it  is  true,  will  preclude  the  exe- 
cutor from  alleging  a  deficiency  of  assets  in  any  proceedings 
•  to  enforce  the  award,  but  as  on  such  a  reference  the  ques- 
tion of  assets  is  impliedly  referred,  and  the  executor  does 
not  then  allege  any  want  of  assets,  which  he  ought  to  do  if 
he  intended  to  rely  on  such  a  defence,  the  reasonable  pre- 
sumption is,  that  the  estate  is  sufficient  (m). 
Awarding        Merely  awarding  that  the  testator's  estate  is  indebted  in 

testfttor  in-  v  /vt    •  i 

debted.       &  certam  sum  seems  to  be  a  sufficient  award. 
Directing         Directing  the  executor  to  pay  the  amount  ^^  out  of  the 
^^Tlnt^  assets  which  may  be  in  his  hands,  or  which  may  come  to 
AM^ts         them,*'  does  not  prevent  the  executor  from  showing  that  he 
'      has  no  funds  of  the  testator  to  pay  the  sum  awarded,  as  such 
a  finding  leaves  the  question  of  assets  open.     This  form  of 
award  may  seem  to  be  the  fairer  mode  of  adjudicating,  and 
has  never  been  expressly  held  to  be  improper,  but  has  even 
been  enforced  by  attachment  on  proof  of  assets  (n).     It  can 
hardly,  however,  be  pronounced  quite  safe  under  an  ordi- 
nary submission  from  the  objection  that  the  award  is  not 
final,  for  leaving  undetermined  a  matter  held  to  be  referred^ 
namely,  the  question  of  the  sufficiency  of  the  assets  (o). 
To  pay  ont      Whether  ordering  the  executor  to  pay  "  out  of  the  cissets^ 
o  assets,     eoncludes  him  from  saying  he  has  none,  and  so  amounts,  in 
fact,  to  a  simple  order  to  pay,  or  whether,  as  Abbott,  C.  J., 
was  inclined  to  think,  it  leaves  the  point  untouched,  has 
never  formally  been  decided  {p) . 
Directing         If  &  party  by  mistake  pay  to  the  assignees  of  a  bank- 
payment  by  ^^p^  ^  larger  sum  than  he  owes  to  the  bankrupt's  estate,  the 
bankrupt,    arbitrator  is  empowered  to  award  that  the  assignees  shall 
repay  the  whole  excess,  and  is  not  bound  as  to  that  amount 
to   treat  the  party  pa}ring  as   a   creditor  of  the  bankrupt 

(m)  See  P.  1,  ch.  2, 8.  2,  d.  4,  p.         (o)  Love  v.  Uoneyboume^  4  D. 

36.  &  R.  814. 

(»)  Joseph  &  Webster,  In  re,  1         ( »)  Love  v.  Honeyboume,  4  D. 

Russ.  &  M.  496.  &  R.  814. 
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only   entitled   to    share    rateably    with    the    other    credi-  ^^*'  ^'; 

toTe{p).  

An  arbitrator  is  sometimes  justified  in  directing  payment  Directing 
to  be  made  to  one  of  several  joint  parties.     A  rent  charge  ^fe°S^.*  *° 
devised  to  a  married  woman,  (but  not  for  her  sole  and  sepa-  f**^®^ 
rate  use,)  being  in  arrear,  a  distress  was  put  in  by  her,  and  and  wife. 
an  action  of  replevin  was  brought  against  her  and  her  hus- 
band, the  husband,  though  unwillingly,  being  compelled  to 
allow  his  name  to  be  used  in  the  action.     On  the  tnal  at 
Nisi  Prius,  a  verdict  having  been  taken  for  the  plaintiff,  and 
the  cause  and  all  matters  in  relation  to  the  annuity  in  ques- 
tion in  the  cause  having  been  referred,  the  arbitrator,  among 
other  things,   awarded  a  verdict  for  the  defendants,  and 
directed  the  plaintiff  to  pay  the  arrears  of  the  annuity  to  the  ^ 
female  defendant.     On  a  motion  to  set  aside  the  award  on 
the  ground,  among  others,  that  the  arbitrator  ought  to  have 
directed  the  arrears  to  be  paid  to  the  two  defendants,  and 
not  to  the  female  defendant  only,  the  court  held  that  the 
arbitrator  was  justified  in  the  direction  he  gave,  (the  facts  of 
the  case  showing  that  the  husband  was  acting  in  collusion 
with  the  plaintiff  to  deprive  his  wife  of  the  annuity,)  and 
ultimately  granted  an  attachment  against  the  plaintiff  for 
not  paying  the  arrears  to  the  wife,  although  it  was  sworn 
that  he  had  already  paid  them  to  the  husband  {q). 


III.  Directions  as  to  payment  of  interest,'] — The  right  to  Right  to  in- 
interest  is  a  question  of  fact,  of  which  the  arbitrator  is  the  tj^  of  &ct.' 
sole  judge  ;  there  is  no  rule  of  law  on  the  subject ;  conse- 
quently an  award  is  not  to  be  impeached  for  aUowing 
compound  interest,  since  that  may  be  due  by  contract 
between  the  parties,  either  express  or  to  be  inferred  from 
the  nature  of  their  dealings  (r). 

Interest  may  be  allowed  by  an  arbitrator  in  cases  where  Allowing 

( p)  Malcolm  v.  Fullarton,  2  T.  (r)  Morgan  v.   Mather,  2  Ves. 

R.  645.  Jr.  15;  Morphett,  In  re,  2  D.  & 

(?)  Wynne  v.  Wynne,  4  M.  &  L.  967.    See  ante,  p.  401. 
G.  253;  S.  C.  9  Dowl.  396,  901. 
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Part  II.   the  court  will  not  rive  it,  as,  for  instance,  in  taking  the 
- — '■ — '-  accounts  in  a  suit  he  may  allow  interest  on  both  sides  of  the 
^J^**°"  account,  although  the  courts  will  not  do  so ;  for  allowing  it 
practice  of    is  a  breach  of  a  mere  regulation  of  practice,  and  not  a  viola- 
tion of  any  general  rule  of  law,  and  the  authority  to  adjust 
the  account  carries  with  it  an  implied  authority  to  allow 
interest  (<). 

When  substituted  for  the  jury,  an  arbitrator,  it  is  pre- 
sumed, is  at  liberty  to  award  interest,  as  they  might  under 
the  Stat.  3  &  4  W.  IV.  c.  42,  ss.  28,  29. 

An  arbitrator  may  award  to  a  purchaser  of  an  estate,  who 
has  brought  an  action  against  the  vendor  for  not  completing 
the  sale,  the  amoiint  of  interest  paid  by  the  former  upon 
money  borrowed  by  him  to  complete  the  purchase,  and 
necessarily  kept  idle  pending  an  endeavour  of  the  vendor 
to  clear  the  title,  and  the  court  will  presume  that  the  arbi- 
trator was  justified  by  the  circumstances  in  making  the 
allowance,  nothing  to  the  contrary  appearing  on  the  face  of 
the  award  {u). 


P  ower  to        IV.  Directions  in  cases  of  partnership,^ — On  a  reference 
solution  of   ^^  ^  matters  in  difference  between  partners,  the  arbitrator 
partnership,  may  award  a  dissolution  of  the  partnership,  if  the  question 
whether  the  partnership  shall  be  dissolved  be  a  matter  in 
difference  {x).     But  he  is  not  bound  to  direct  a  dissolution, 
although  he  be  appointed  ^^  to  arbitrate  and  determine  as 
well  a  dissolution  of  the  said  co-partnership  and  a  remu- 
neration to  either  party,  and  the  cancelling  of  the  indenture 
of  co-partnership,  as  of  and  concerning  all  matters  in  differ- 
ence between  the  parties  "  (y). 
Awarding        In  winding  up  the  affairs  of  a  partnership,  the  arbitrator, 
and  credits  if  there  be  any  dispute  as  to  amounts,  should  in  general  take 
ofafirm.     ^^  account  as  between   the   partners,   of  the   outstanding 
debts  due  from  the  firm,  and  also  of  the  debts  due  to  the 

(0  Badger  In  re,  2  fi.  &  A.  691.     474 ;  Bac.  Ab.  Arb.  E. 

(u)  Sherry  v.  Olte,  3  Dowl,  349.         (y)  Simmonds  v.  Swaine,  1  Taont. 

[x)  Green  v.  Waring,  1  W.  Bl.     548. 
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firm.     It  may  be  convenient  sometimes  to  set  forth  in  the   ^^^"^  ^^- 
award,  or  in  a  schedule  appended  to  it,  lists  of  the  creditors  — '. — — 
and  debtors  of  the  firm,  with  the  respective  amomits  of  the 
claims  or  liabilities  of  each  individual,  and  the  court  will 
presume  the  list  full  and  correct,  until  the  contrary  be  ex- 
pressly proved  {z). 

The  arbitrator  may  direct  that  the  partners  shall  pay  the  Awarding 
debts  of  the  firm,  and  be  entitled  to  receive  the  amounts  due  ^^^d  re- 
to  it  in  such  proportions  as  he   shall  think  just.     Where  <^^T® !" 

,  moietiea. 

there  are  two  partners  only,  it  is  not  uncommon  to  award 
that  each  shall  pay  and  receive  a  moiety,  and  to  provide  that 
if  one  advance  or  pay  any  sum  beyond  the  half  share  due 
from  him,  the  other  shall  reimburse  him  the  amount  over- 
paid. In  like  manner  he  may  direct  that  if  any  sum  due  to 
the  firm  be  paid  to  one  partner,  he  shall  pay  the  moiety  of 
it  to  the  other  partner.  There  is  no  necessity  for  any  more 
specific  directions  how  the  several  sums  are  to  be  received 
and  paid.  Directing  a  division  in  equal  shares  of  the 
amounts  due  to  the  firm  is  clearly  all  he  can  prescribe 
efiectually,  since  he  has  no  control  over  the  debtors,  who,  if 
they  please,  can  pay  the  whole  they  owe  to  one  of  the 
partners  (a) . 

If  there  be  no  dispute  respecting  the  amount  of  the  debts  ^ot  ipedfy- 
and  credits,  the  general  direction  to  pay  and  receive  them  in  ^^ 
moieties  is  sufficient,  without  ascertaining  the  amount  in  the 
award ;  and  when  the  specific  amounts  are  not  stated,  the 
court  vrill  presume  there  was  no  contention  on  this  head  (b). 

It  seems  an  unobjectionable  course,  instead  of  awarding  a  ^^ardinir 
division  as  above,  to  direct  that  one  of  the  parties  shall  pay  all  debts 
all  the  liabilities  of  the  firm,  and  collect  for  his  own  use  all  to  one 
the  money  owing  to  it,  and  to  aUow  in  the  ultimate  account  P<"^tD^* 
a  specified  sum  for  or  against  the  other  partner,  according  to 
the  balance  of  advantage  or  loss  calculated  to  accrue  to  the 
former  {c). 


{z)  lingood  V.  Bade,  2  Atk.  501.  {b)  Wood  v.  Wilson,  2  C.  M.  /(c 

(a)  Wood  V.  Wilson,  2  C.  M.  &  R.  241. 

R.  241;  Lingood  v.  Bade,  2  Atk.  (c)  Coppard,  Ex  parte,  4  Deac. 

501.                                             .  &  Ch.  103. 
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Pabt  II.       Appointing  a  third  party  as  a  receiver  to  collect  and  pay 
'      over  the  sums  according  to  the  arbitrator's  directions,  would 
Aftwintmg  no  doubt  in  many  cases  be  a  very  convenient  way  of  settling 
a  receiver,   ^jatters,  but  without  a  special  provision  in  the  submission 
the  arbitrator  cannot  make  such  an  appointment  (d).    Sup- 
posing the  arbitrator  empowered,  and  desiring  to  adopt  the 
above  course,  it  is  recommended,  in  order  to  effectuate  the 
object,  that  he  should  direct  the  partners  to  join  in  giving 
the  person   appointed  a  power  of  attorney  to   collect  the 
debts  (e).     Care  should  be  taken  in  the  submission  to  ex- 
onerate the  arbitrator  from  all  liability  respecting  the  appli- 
cation of  the  money,  because  otherwise,  if  the  person  deputed 
become  insolvent,  it  is  said  to  be  doubtful  whether  the  arbi- 
trator himself  may  not  in  some  instances  be  liable  {/), 
Awarding        Whatever  may  be  the  power  which  the  arbitrator,  firom 
nmhip       ^6  nature  of  the  differences,  or  the  terms  of  the  submission, 
stock.         Yf{[\  JQ  general  have  to  apportion  the  partnership  stock  and 
effects  between  the  members,  or  to  give  the  whole  to  one, 
making  him  pay  a  compensation  to  the  rest  for  their  shares, 
still  if  the  submission  recite  that  there  are  disputes  touching 
Dividing  it  the  division  of  the  partnership  lands  and  effects,  and  give  the 
partners,      arbitrator  power  to  direct  a  division  of  them,  and  contain  an 
agreement  that  each  of  the  two  parties  will  execute  to  the 
other  conveyances  according  to  such  division,  the  arbitrator 
ought  to  make  some  division,  and  is  not,  it  seems,  justified 
in  making  one  partner  purchase  the  share  of  the  other  in 
the  premises.     Yet  in  an  instance  where  the  arbitrator  had 
so  awarded,  the  court  held  the  award  good  on  its  face,  as 
they  said  they  would  presume,  till  the  negative  were  shown, 
that  there  had  been  some  arrangement  before  the  arbitrator, 
by  which  one  of  the  parties  was  ultimately  to  become  pos- 
sessor of  the  whole  property  (^). 
Making  no       An  award  as  between  partners,  providing  for  the  applica- 
fo^defi^^     tion  of  the  partnership  assets,  if  there  should  be  a  surplus, 

(d)  Mackay,  In  re,  2  A.  &  £.     501 ;  See,  however.  Anon.  12  Mod. 
356.  560. 

(e)  Lingood  v.  Eade,  2  Atk.  501.         (g)  Wood  v.  Wilson,  2  C.  M.  & 
(/)  Lingood  v.  Bade,  2  Atk.     R.  241. 
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but  not  providing  for  the  event  of  a  deficiency,  is  not  neces-    ?^*'  ^\ 

sarily  invalid ;  for  as  the  arbitrators  proceed  on  a  suppo* 

sition  that  the  partnership  effects  are  sufficient,  the  court,  in  ^^. 
support   of  the   award,  -will  presume  the  supposition  well 
founded,  unless  the  contrary  be  shown,  and  will  intend  that 
the  state  of  the  assets  is  such  as  to  render  any  provision  for 
the  case  of  a  deficiency  unnecessary  (h), 

A  wide  discretion  is  given  to  the  arbitrator  when  he  is  to  Settling 
settle  the  terms  on  which  a  partnership  is  to  be  dissolved.       diBwiotion 

An  arbitrator  who  was  to  decide  the  terms  upon  which  an  ^^^^^^^ 
agreement  of  partnership  between  two  attorneys  should  be 
cancelled,  and  also  which  of  the  parties  had  a  right  to  re* 
ceive  certain  bills  of  costs,  after  deciding  that  one  of  them 
was  entitled  to  receive  the  bills  of  costs,  and  collect  and 
keep  the  amount  for  his  own  use,  was  held  authorized  to 
award  further  that  that  one  should  be  at  liberty  to  use  the 
name  of  the  other,  either  alone,  or  jointly  with  his  own,  in  Awarding 
suing  for  the  same ;  Tindal,  C.  J.,  being  of  opinion  that  im-  j^^^rtncr's 
posing  on  the  arbitrator  the  duty  of  deciding  which  of  the  »»a™e« 
parties  had  a  right  to  receive  the  bills  of  costs,  gave  him 
impliedly  the  authority  to   order  suits  for  the  purpose  of 
recovering  those  costs;  and  also  that  the  power  to  settle 
the  terms  on  which  the  agreement  of  partnership  was  to  be 
cancelled,  included  the  power  of  directing  actions  to  be 
brought;  and  that  although  the  partner,  whose  name  was  to 
be  used,  might  possibly  be  made  liable  for  the  costs  of  such 
actions,  it  was  not  incumbent  on  the  arbitrator  to  award  him 
any  indemnity  (i). 

A  restraint  of  trade  may  sometimes  lawfully  be  imposed  Awarding 
by  an  award  Where  the  arbitrator  was  to  settle  the  terms  J^^°**^ 
and  conditions  on  which  the  co-partnership  between  two 
persons  carrying  on  business  as  surgeons  and  apothecaries 
in  a  certain  town  should  be  dissolved,  and  it  was  part  of  the 
terms  of  the  submission  that  one  of  them  should  still  carry 
on  the  business  for  his  sole  benefit,  the  arbitrator  was 
held  justified  in  awarding  that  it  should  not  be  lawful  for 

(A)  Wilkinson  v.  Page,  1  Hare,         (t)  Burton  v.  Wigley,   1  Bing. 
276 ;  Routh  v.  Peach,  3  Anst.  637.     N.  C.  665. 
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Pari  II,    the  other  to  caxry  on  the  practice  or  profession  of  a  surgeon 
— — '- — .'  and  apothecary  in.  the  particular  town,  or  within  thirteen 
miles  of  it  {k). 


When  arbi-      v.  Directions  as  to  giving  an  ifufewint/y.]— Under  what 

direct  an  in-  circumstances  an  arbitrator,  without  special  authority,  has 

demmt/.     power  to  order  one  party  to  the  reference  to  indemnify  the 

other  against  particular  contingencies,  is  not  quite  clear.     It 

would  seem  to  be  the  opinion  of  Lord  Denman,  C.  J.,  if  we 

may  consider  his  language  in  one  instance  as  applicable 

generally,  and  not  merely  to  the  particular  case  before  him, 

that  an  arbitrator,  on  a  reference  of  all  matters  in  difference^ 

has  no  general  power  to  direct  an  indemnity  (/). 

Only  when       There  must,  it  seems,  be  a  certain  degree  of  necessity 

provision,    ^^om  the  nature  of  the  case  to  warrant  such  a  step. 

An  award,  ordering  the  defendant  to  execute  a  covenant 
to  indemnify  the  plaintiff  against  all  costs,  damages,  and 
expenses,  which  should  happen  by  means  of  any  further 
proceedings  in  a  qui  tam  action  against  the  plaintiff,  begun 
at  the  instance  of  the  defendant,  was  held  good,  on  the 
ground  that  as  the  action  could  not  be  released,  the  poor 
being  interested  in  it,  the  direction  to  indemnify  was  valid 
from  the  necessity  of  the  case ;  and  that  it  was  no  objection 
that  the  amount  to  be  indemnified  against  was  uncertain,  as 
the  defendant,  by  causing  the  action  to  be  proceeded  with, 
might  ascertain  it :  but  it  was  added,  the  awarding  the  in- 
demnity would  have  been  an  excess  of  authority,  had  there 
been  any  means  of  releasing  or  discharging  the  action  (m). 

From  another  case  it  may  be  gathered  that  if  a  submission 
between  the  plaintiff  and  defendant  alone  comprise  matters 
in  difference  between  the  defendant  and  the  plaintiff,  together 
with  others,  and  the  arbitrator  find  that  the  defendant  has 
taken   some  goods  in  which  the  plaintiff  and  others  are 


{k)  Morley  v.  Newman,  5  D.  &  (m)   Philips  v.  Knightley,  2  Stra. 

R.  317.  903  ;  S.  C.  note  to  Fisher  v.  Pimb- 

(0  Ross  V.  Boards,  8  A.  &  E.  ley,  U  East,  190. 
290. 
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jointly  interested,  he  may  award  to  the  plaintiff  a  compensa-  **-***  ^^' 

tion  for  the  whole  value  of  the  property,  and   direct  the  — ^ 

latter  to  give  to  the  defendant  an  indemnity  against  the 
claims  of  the  other  interested  parties  (n). 

On  a  general  reference,  in  which  the  principal  question 
being  up  to  what  date  the  joint  liabilily  of  the  plaintiff  and 
defendant  for  debts  due  in  respect  of  a  vessel,  in  which  the 
plaintiff  had  recently  purchased  out  the  defendant's  interest, 
should  continue,  and  from  what  date  the  plaintiff  should  be 
chargeable  alone,  the  arbitrator  awarded  that  after  a  speci- 
fied day  the  defendant  should  not  bear  any  debts  in  respect 
of  the  vessel,  and  ordered  the  plaintiff  to  deliver  to  the 
defendant  abend  conditioned  for  the  payment  by  the  plaintiff 
of  all  debts  incurred  in  respect  of  the  vessel  after  that  date. 
The  majority  of  the  court  held  that  the  arbitrators  had  autho- 
rity to  direct  the  bond  to  be  given,  as  the  creditors  were  not 
bound  by  the  award,  and  might  sue  the  defendant,  and 
so  the  giving  it  was  only  a  necessary  step  to  secvure  the 
defendant  from  a  liability  which  the  arbitrator  had  decided 
ought  not  to  attach  upon  him:  Maule,  J.,  however,  ex- 
pressed a  doubt  whether  it  was  necessarily  within  the 
arbitratoi's  authority  to  direct  an  indemnity  bond  to  be 
given  (o). 

When  the  arbitrator  has  to  settle  the  terms  on  which  a  ^^^^^  ^^ 
partnership  is  to  be  dissolved,  and  he  empowers  one  partner,  tllng  terms 
to  whom  he  awards  the  debts  due  to  the  firm,  to  use  the  tion  of  part- 
other's  name  in  bringing  actions,  for  the  sole  benefit  of  the  ">«»*"?• 
former,  it  has  been  assumed  that  the  arbitrator  has  power  to 
order  him  to  indemnify  the  other  against  any  liability  to 
costs  for  the  use  of  his  name  in  the  actions,  and  it  was  even 
urged  that  he  was  bound  to  do  so,  but  to  this  latter  proposi- 
tion the  coiurt  did  not  assent  (p). 

So  where  the  arbitrator  had  to  settle  the  price  and  the  ^^en  set- 
terms  on  which  the  defendant  should  purchase  an  estate  of  ^^s  te™« 
the  plaintiff,  and  he  awarded  that  the  defendant  should  be  at 

(n)  Fisher  V.  Pimbley,  11  East,     N.C.  118. 
188.  (p)  Burton  v.  Wif^ley,  ]  Sing. 

(o)  Brown  v.  Watson,  6  Bing.     N.  C.  665.    See  ante,  p.  407. 
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Part  II.  liberty  to  use  the  plaintiff's  name  in  enforcing  his  rights, 
-^ — -^  Lord  Abinger,  C.  B.,  expressed  his  opinion  that  the  arbi- 
trator, if  he  had  pleased,  might  have  fixed  the  terms  on 
which  the  defendant  should  have  indemnified  the  plaintiff 
against  an  action  {q). 


Arbitrator       yj.  Directions  <m  to  executing  releases,^ — On  a  general 

to  direct  re-  reference   of   all    matters  in  difference,  the   arbitrator  has 

leases.        authority  to  order  the  parties  to  execute  mutual  releases 

respecting  them  (r),  and  where  ^^  all  debts,  sums  of  money, 

and   demands,"  are  submitted,  he   may  direct  a  release  of 

the  bonds,  specialties,  judgments,  executions,  and  verdicts, 

by  virtue  of  which  the  debts,  sums  of  money,  and  demands 

are  due  («).     Where   a  cause  only  is  referred,  he  has  no 

authority  to  direct  the  parties  to  execute  mutual  releases  of 

all  demands  (t). 

Construe-         The  generality  of  the  words  in  the  clause  of  the  award 

award  of     directing  releases,  will,  if  possible,  be  construed  to  be  limited 

to  releases  respecting  all  matters  comprehended  within  the 

submission  (t«),  and  although  the  release  ordered  would  in 

terms  release  the  arbitration  bond  itself,  that  shall  be  in« 

tended  to  be  excepted  (:r),  for  the  arbitrator  has  no  power  to 

direct  that  to  be  surrendered  {y). 

But  if  the  words  in  the  award  be  too  clear  to  admit  of 
the  limited  construction,  as  if  the  submission  be  of  all  dif- 
ferences arising  before  the  10th  of  May,  and  the  award 
direct  releases  respecting  aU  differences  up  to  the  20th  of 
May,  the  award  will  still  be  perfectly  good,  unless  some  new 
difference  arose  between  the  10th  and  20th  of  May,  and  that 
be  shown  to  the  court,  (for  the  court  will  not  intend  it  with- 


releases. 


{q)  Round  v.  JIatton,  10  M.  &  (u)  Doe  d.  Williams  v.  Richard- 

W.  660.  son,  8  Taunt.  697 ;  Barry  ▼.  Rush, 

(r)    Cable  v.  Rogers,  3  Bulst.  1  T.  R.  691. 

311.  {x)   Marks  v.  Marriot,   1  Lord 

(«)  Roberts  v.  Marriett9  2  Saund*  Ravm.  114. 

190.  (y)  Doyley  v.  Burton,   1   Lord 

{jt)  Doe  d.  Williams  v.  Richard-  Raym.  533. 
son,  8  Taunt.  697. 
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out  it  be  Hhowii,)  and  even  if  a  new  difference  be  shown,  P^»»  i^- 

OU  VIII  fl.l» 

the  award  will  in  general  be  void  only  as  to  the  time  beyond  .— ! — —  ' 
the  submission,  and  that  portion  may  be   treated   as  sur- 
plusage (z). 

,    An  award  to  pay  two  sums  at  different  times,  and  that  the  Awarding 
party  to  receive  them  should  give  one  release  immediately,  ^^^!- 
has  been  held  to  be  bad,  on  the  ground  that  by  the  release  ment  bad. 
under  the  provision,  the  arbitration  bond,  and  the  right  to 
the  second  sum  awarded  to  be  paid  subsequently,  would  be 
discharged  (a). 

It  is  not  necessary  for  the  award  to  point  out  the  form  of  Form  of 
the  releases,  or  to  show  when  they  are  to  be  executed  (i).      m^^i**^ 

releases. 

VII.  Directions  as  to  executing  conveyances,] — ^When  the  Awarding 
question  in  dispute  relates  to  real  property,  it  ofi;en  happens,  ^^f " 
from  the  nature  of  the  differences,  that  the  arbitrator  has  to 
order  one  party  to  execute  a  conveyance  to  the  other ;  for  as 
the  title  to  land  will  not  pass  by  the  award,  when  he  intends 
that  one  party  shall  have  the  land,  he  should  also  in  many 
oases  award  a  release  or  conveyance,  in  order  that  the  award 
may  be  final  (c). 

In  directing  a  conveyance  or  other  deed,  the  arbitrator  Specifying 
should  take  care  to  specify- the  nature  and  chajacter  of  the  "he'convey- 
instrument  (rf),  but  he  need  not  prepare  it  himself  (e).  "»ce8. 

Thus  where  an  award  directed  the  plaintiff  to  execute  a  Arbitrator 
deed  of  assignment  of  some  leasehold  premises,  and  a  deed  ^^^e 


(z)  Bac.  Ab.  Arb.  E.  1 ;  Hill  v. 
Thorn,  2  Mod.  309;  Squire  v. 
Grevett,  2  Ld.  Raym.  961 ;  Lee  v. 
Elklns,  12  Mod.  685;  Anon.  12 
Mod.  8 ;  Hooper  v.  Pierce,  12  Mod. 
116;  Abrahat  v,  Brandon,  10  Mod. 
201 ;  Pickering  v.  Watson,  2  W. 
Bl.  1118;  Stevens  v.  Matthews,  1 
Ld.  Raym.  116. 

(a)  Adams  v.  Adams,  2  Mod. 
169. 

{b)  Toby  V.  Lovibond,  17  L.  J. 
C.  P.  201 ;  S.  C.  12  Jur.  436.  See 
the  Appendix  of  Forms  for  thts  form 


of  an  award  to  execute  mutual  re- 
leases. 

(c)  Johnson  v.  Wilson,  Willes, 
248 

(d)  Tandy  v.  Tandy,  9  Dowl. 
1044;  Tippmg  V.  Smith,  2  Stra. 
1024 ;  Thinne  v.  Rigby,  Cro.  Jac. 
314. 

(e)  Tebbutt  v.  Ambler,  2  Dowl. 
N.  S.  677 ;  See  Tomlin  v.  Mayor 
of  Fordwich,  5  A.  &  E.  147 ;  Toby 
V.  Lovibond,  17  L.  J.  C.  P.  201 ; 
S.  C.  12  Jur.  436. 
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Part  11.  of  mortgage  of  some  freehold  property,  and  further,  at  the 
__^  request  and  cost  of  the  defendant,  to  execute  a  release  of  all 
conrey-      his  right,  title,  and  interest  in  some  other  premises ;  on  a 
*°^*         motion  for  an  attachment  against  the  plaintiff  for  not  execut- 
ing certain   deeds  of  assignment,   mortgage,   and  release, 
tendered  to  him  for  execution  in  pursuance  of  the  award, 
the  plaintiff,  who  alleged  that  the  deeds  were  not  properly 
drawn,  objected  that  the  arbitrator  ought  himself  to  have 
settled  in  what  terms   they   should  have  been  drawn  and 
executed ;  the  court  however  held,  that  it  was  not  necessary 
for  the  arbitrator  to  have  drawn  the  deeds  himself,  that  he 
had  sufficiently  prescribed  what  the  plaintiff  had  to  do,  and 
made  the  rule  for  an  attachment  absolute  {/). 
Adviaable        The  arbitrator  is  recommended  to  state  in  the  award  at 
which  party  whose  expense  the  conveyance  or  other  instrument  is  tobepre- 
to  prcpaw    pared,  and  which  of  the  parties  is  to  prepare  it,  and  tender 
it  to  the  other  for  execution,  as  the  parties  are  very  likely  to 
contest  the  point  vnth  each  other,  and  difficulties  may  arise 
in  enforcing  the  performance  of  the  award  (g). 
Directing         Where  an  arbitrator  has  to  deal  with  matters  affecting 
charity  es-   estates  dedicated  to  charitable  purposes,  he  should  be  cautious 
****^         to  see  that  his  directions  are  such  as  the  Court  of  Chancery 
vrill  sanction.      If  he  direct  the  trustees  of  the  property  to 
grant  a  lease  of  the  estates,  he  should,  it  is  apprehended, 
in  directing  the  terms  of  the  lease  award  such  terms  and 
such  only  as  the  Court  of  Chancery  would  permit  the  trustees 
of  their  own  accord  to  have  granted  (h). 

(/)  Tebbutt  V.  Ambler,  2  Dowl.  well,  8  A.  &  E.  645. 

N.  S.  677*  (A)  Attorney  General  v.  Clements, 

(g)  Standley  v.  Hemmington,  6  1  Turn.  &  R.  58. 
Taunt.  561 ;  Doe  d.  Clarke  v.  Still- 
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SECTION  II. 

OF  DIRECTIONS   TINDER   A   POWER    TO   AWARD   WHAT   SHALL 

BE    DONE. 

I,   Whether  clause  to  say  what  shall  be  done  compulsory.^   Part  II. 
— ^With  a  view  of  removing  causes  of  future  differenoes^  large  °°'^"^' 
discretionary  powers  to  affect  the  property  of  the  contending  ^^*}1*^^* 
parties  are,  in  many  instances,  given  to  the  arbitrator  by  the  done. 
submission.     This  course  is  one  which  meets  with  the  full 
approbation  of  the  courts  (a). 

The  clause  giving  the  authority  is  often  worded  thus: 
^  That  the  arbitrator  shall  have  power  to  determine  what  he 
shall  think  fit  to  be  done  by  the  parties  respecting  the  matters 
in  dispute.'^ 

Under  this  power  the  arbitrator  need  not,  unless  he  choose,  Whether 
give  any  directions  at  all ;  but  if  the  words  run,  "  the  arbitra-  to^award'^ 
tor  to  determine  what  he  shall  think  fit  to  be  done,"  it  is  not  wmething, 
quite  clear  that  they  would  not  at  times  be  construed  imperative, 
and  calling  upon  him  to  make  some  regulation  or  other  re- 
specting the  property  ;  Parke,  B.,  being  of  opinion  that  the 
clause  is  imperative,  in  the  same  manner  as  when  the  arbi- 
trator is  to  ascertain  what  costs  are  to  be  paid,  he  has  no 
discretion  on  the  subject,  but  must  ascertain  some  costs; 
while  Lord  Abinger,  C.  B.,  with  whom  the  rest  of  the  court 
concurred,  is  reported  to  have   intimated  that  the  words, 
**  what  he  shall  think  Jit^  import  a  discretionary  power  (i). 

The  following  case  throws  light  on  this  question.     On  the  ^ords 
reference  of  a  claim  respecting  a  will  and  the  granting  an  "  ^^  ^^ 
annuity,  a  clause  in  the  submission,  ^^  that  in  case  the  arbi-  stmed  im- 
trator    shall    award    any  such    annuity,    he  shall  or   may^^^^^' 

(a)    Taylor  v.    Shuttleworth,  8     N.  S.  735;  S,  C.  11  M.  &  W.  69; 
Dowl.  28l4per  Maule,  J.  Morgan  v.  Smith,  1  Dowl.  N.  S. 

(6)  Angna  v.  Redford,  2  Dowl.     617 ;  S.  C.  9  M.  &  W.  427. 
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Fabt  II.  •award  the  same,  with  a  proviso  that  in  case  of  a  deficiency 

OH.VIII.8.2.  . 

— '- — '-^'  of  assets  of  the  testator,  the  annuity,  or  the  fund  from  which 
the  same  shall  arise,  shall  abate  in  the  same  manner  as  if 
it  were  a  provision  contained  in  the  will,"  was  held  to  be 
imperative,  and  to  make  it  incumbent  on  the  arbitrator,  when 
awarding  the  annuity,  to  insert  the  proviso  in  his  award  (c). 
In  the  following  instance,  the  permissive  words  seem  to 
have  been  construed  to  be  compulsory  from  the  nature  of  the 
circumstances  of  the  case. 
Awarding        A  claim  having  been  made  on  a  reference  respecting  the 
;;S^  „  obstruction  of  a  flue,  the  diversion  of  a  water-spout,  and  the 
*>*^"*-        building  over  a  watercourse,  the  arbitrator,  who  had  "  power 
to  direct  how  the  property  should  be  enjoyed  for  the  future," 
awarded  damages  to  the  plaintiff  for  the  above  claims,  and 
directed  "  that  the  parties  should  enjoy  the  property  respec- 
tively as  heretofore."     This  the  court  held  was  not  a  final 
adjustment,  but  left  the  property  in  a  state  of  dispute,  preg- 
nant, to  a  certain  degree,  with  injury,  instead  of  preventing 
fruther  disputes,  which  was  the  peculiar  object  of  the  re- 
ference (d).  It  is  to  be  observed,  that  the  direction  "to  enjoy 
as  before"  is  vague  and  indefinite,  and  that  the  holding  the 
above  award  to  be  void  does  not  necessarily  determine  that 
the  award  would  have  been  set  aside  if  the  arbitrator  had 
simply  been  silent  respecting  the  future  enjoyment  of  the 
property. 
Awarding        Where   an  action  was  brought  by   a  reversioner  for  the 
that  nothing  continuance   of  an   incumbrance  on  his  land,  and  it  was 

be  done.  ' 

ordered  by  the  order  of  reference,  that  the  arbitrator  was  to 
say  what  should  be  done  between  the  parties  by  way  of  a 
sale  or  otherwise,  respecting  the  land  or  premises  in  dispute, 
the  court  held  the  arbitrator  justified  in  adjudging  in  terms 
that  nothing  should  be  done  between  the  parties  respecting 
the  said  land  or  premises,  and  Williams,  J.,  distinguished 
this  case  frx)m  the  above-mentioned  case  of  Morgan  v. 
Smith  (e)  where  it  was  left  to  the  arbitrator  to  ascertain  what 

(c)  Crump  V.  Adney,  I  C«  &  M.     See  Grenfell  v  Edgcome,  7  Q.  B< 
365 ;  S.  C.  3  Tyrw.  270.  661. 

(d)  Ross  v.  Clifton,  9  Dowl.  356 ;         (e)  9  M.  &  W.  427. 
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costs  were  to  be  given,  on  the  ground  that  those  words  im-  .Part  ii. 
ported  that  there  must  be  some  given,  and  that  there,  in  not  , 

finding  the  costs,  the  arbitrator  had  neglected  the  point  sub^ 
mitted  to  him ;  and  when  the  case  of  Boss  y.  Cli/ton  {/) 
was  cited  as  an  authority  to  show  that  the  arbitrator  was 
bound  to  say  something  was  to  be  done,  Coleridge,  J.,  re- 
marked that  in  that  case  it  appeared  that  damage  had  been 
occasioned  and  would  continue  (g). 


II.  Directions  as  to  what  shall  be  done  held  valid.] — ;What  Valid  direc- 
is  the  extent  of  tibe  authority  conferred  by  clauses  empower-  *^**°*' 
ing  an  arbitrator  to  say  what  shall  be  done  by  the  parties 
and  how  it  ought  to  be  exercised,  milst  depend  so  much  on 
the  special  wording  of  each  submission,  and  the  special  cir- 
cumstances of  each  particular  case,  that  it  is  difficult  to  lay 
down  any  rule  that  is  not  too  general  to  be  of  much  practical 
utility. 

A  consideration,  however,  of  the  succeeding  cases  will,  it 
is  hoped,  assist  an  arbitrator  when  he  is  in  doubt  as  to  what 
is  the  nature  and  limit  of  his  own  authority,  and  how  his 
duty  may  be  best  performed. 

It  may  be  proper  to  remark,  that  the  court  will  not  enter-  No  objec- 
tain  any  objection  to  the  directions  given  in  the  award  as  to  mwiu  opent 
the  mode  of  enjoyment  of  property,  which  resolve  themselves 
into  questions  on  the  merits,  or  are  founded  on  the  justice  or 
propriety  of  the  arbitrator's  determination  vrith  reference  to 
feu^ts  (A). 

A  cause  relating  to  the  breach  of  an  agreement  for  the  Awarding 
purchase  of  an  estate,  the  price  of  which  was  to  be  paid  by  ^^t/^ 
the  defendant  partly  by  instalments,  and  partly  by  an 
annuity,  to  be  secured  on  land,  was  referred,  and  the  arbi- 
trator was  empowered  to  settle  the  cause  and  all  matters  in 
difference,  and  to  determine  what  he  should  think  fit  to  be 
done  by  the  parties.     The  non-payment  of  the  annuity,  and 

(/)  9  DowL  356.  (A)    Winter   v.   Lcthbridge,    13 

(g)  GrenfeU  v.  Edgcome,  7  Q.  B.      Price,  633. 
661. 
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CH  vin  Vi  ^®  omitting  to  provide  such  security  for  the  payment,  were 

the  breaches  complained  of.     The  award  directed  that  the 

defendant  should  pay  the  plaintiff  a  gross  sum  by  way  of 
damages,  and  that  after  the  damages  were  paid,  the  plaintiff 
should  convey  the  premises  to  the  defendant,  and  execute  a 
release  of  the  annuity  so  agreed  to  be  secured.  It  was 
objected  that  the  arbitrator  had  no  authority  to  award  a  gross 
sum  to  be  paid  as  the  value  of  the  annuity.  The  court,  how- 
ever, held  that  the  direction  was  fiiUy  authorized  by  the 
submission,  and  Tindal,  C.  J.,  said,  '^  I  agree  if  the  party 
had  brought  an  action  for  the  arrears  of  an  annuity  which 
were  due,  and  that  action  had  been  referred,  the  arbitrator 
would  have  had  no  right  or  power  to  fix  the  value  of  the 
annuity,  and  to  throw  so  large  a  burden  upon  the  defendant ; 
but  that  is  not  the  case  here.  The  original  agreement  was, 
not  only  that  the  defendant  should  pay  the  annuity,  but  that 
he  should  give  security  for  its  paj'ment;  the  non-payment  of 
'  the  annuity,  and  the  omission  to  provide  such  security  as  was 
required,  are  the  two  breaches  alleged  in  the  declaration. 
That  subject,  therefore,  being  brought  before  the  arbitrator 
as  one  of  the  matters  in  difference,  and  it  being  expressly 
stipulated  by  the  order  of  reference  that  the  parties  shall 
do  whatever  the  arbitrator  directs  upon  that  subject,  it  ap- 
pears to  me  that  it  is  within  the  power  given  him  to  find,  as 
we  must  suppose  he  has  found,  that  there  was  no  sufiicient 
security  in  the  possession  or  power  of  the  defendant,  and 
that  he  should  fix  what  was  the  value  of  the  annuity,  and 
that  it  should  be  paid  as  matter  of  damage  to  the  plain- 
tiff (e). 
Awarding  An  arbitrator,  to  whom  it  was  referred  to  ascertain  among 
shares^  Other  things  what  lands  were  severally  titheable  to  the 
tithes.  rectors  of  two  neighbouring  parishes,  and  who  was  autho- 
rized ^'  to  devise  all  means  to  prevent  future  litigation,"  and 
generally  to  settle  all  matters  of  difference,  and  to  order 
and  determine  what  he  should  think  fit  to  be  done,  was  held 
to  have  acted  wisely,  and  perfectly  within  his  authority,  in 


(i)  Taylor  v.  Shuttleworth,  8  Dowl.  281. 
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making  an  award  which  reciting  that  it  was  impossible  to  PartIT. 

ascertain  the  particular  parcels  of  land  to  which  the  several  J. ! 1 

rectors  were  respectivelj  entitled,  awarded  that  the  tithes  of 
the  whole  lands  should  be  divided  between  them  in  certain 
proportions  (A;). 

A  submission  empowered  the  arbitrator  to  decide  how,  Awuding 
and  by  whom,  and  in  what  manner,  a  certain  pump,  yard,  and  repain. 
hedge,  and  ditch,  respecting  which  disputes  had  arisen, 
should  in  future  be  enjoyed  and  occupied,  and  who  should 
have  the  care  and  management  thereof.     The   arbitrator, 
after  finding  that  the  pump  was  the  exclusive  property  of 
one  of  the  parties,  subject  to  an  easement  in  it  by  the  other, 
was  held  not  to  be  authorized  to  dispose  of  the  property  in 
it  to  the  other,  so  as  to  make  the  two  disputants  tenants  in 
common ;  but  it  was  ruled  that  he  had  power  to  direct  that 
the  easement  in  the  pump  should  continue,  and  under  the 
provision  respecting  '^  care  and  management,^*  it  was  decided 
that  he  might  order  that  the  pump  should  in  future  be  re 
paired  at  the  joint  expense  of  the  parties,  and  that  the 
clause  empowering  him  to  award  ^'how**  the  property  should 
be  occupied,  gave  him  authority  to  say  under  what  condi- 
tions the  occupation  should  be,  and  to  impose  on  the  party, 
not  the  owner  of  the  hedge  and  ditch,  the  sole  obligation  of 
repairing  them  (/). 

Under  a  power  to  the  arbitrator  to  decide  the  right  to  a  Regulating 
certain  stream  of  water  claimed  in  the  action,  and  to  regu-  *  "''*^^« 
late  the  use  of  it  in  future,  and  to  order  and  determine  what 
he  should  think  fit  to  be  done,  it  was  considered  that  the 
authority  given  to  the  arbitrator  to  regulate  the  flow  of  the 
stream  in  dispute,  incidentally  and  necessarily  empowered 
him  to  affect  the  enjoyment  of  other  rights  of  the  parties, 
and  to  make  regulations  respecting  the  flowing  of  the  water 
in  the  stream  in  question,  notwithstanding  they  interfered 
with  the  former  enjoyment  of  other  streams  not  the  subject 
of  dispute  (m).     But  the  court  seemed  inclined  to  think  that 

{k)  PfOMer  T.  Goringe^  3  Taunt.     200. 
425.  (m)  Winter    v.  Lethbridgr,    13 

(/)  Boodle  V.  Davies,  3  A.  &  E.     Price,  533. 
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Part  II.  the  arbitrator  had  no  power  to  make  a  prospective  regular 

— '. — '-  tion  respecting  the  flowing  of  the  water,  proceeding  on  the 

^^*^^^  assumption   that  the  ponds,   through  which  the   stream  of 
for  future     water  was  stated  in  the  declaration  to  have  flowed,  might 
c  anges.      pQggibiy  he  hereafter  filled  up,  and  providing  for  that  con- 
tingency ;  and  that  he  had  authority  to  regulate  the  stream 
only  whilst  it  should  continue  to  flow  through  those  ponds. 
They  held,  however,  that  though  such  hypothetical  directing 
might  be  void  as   exceeding  the  submission,  such  excess 
could  not  vitiate  the  other  directions  in  the  award  inde- 
pendent of  it  («). 
Directing         Under  a  reference  to  settle  the  matters  in  difierence,  and 
wo^to  ™  to  award  such  alterations  in  the  defendant's  works  as  to  the 
iron  machi-  arbitrator  should  seem  necessary,  regard  being  had    to  thr 
state  at  a  particular  period,  an  award  directing  no  other 
alteration  than  that  certain  parts  of  the  machinery,  which 
were  of  wood,  should  be  made  of  cast  iron,  was  held  a  due 
execution  of  the  authority  (o). 
Directing  to     We  have  before  seen  that  an  arbitrator,  who  has  to  settle 
Sff 'Tmune!  ^^  what  price  and  on  what  terms  the  defendant  shall  pur- 
chase the  plaintiff's  estate,  may  award  that  the  defendant, 
afi;er  the  conveyance  of  the  property  to  him,  shall  be  entitled 
to  use  the  plaintiff's  name  in  enforcing  his  rights,  and  may, 
if  he  please,  fix  the  terms  on  which  the  defendant  shall  in- 
demnify the  plaintiff  against  an  action  (p). 


Invalid  di-       ^^^'  Directions  as  to  what  shnll  be  done  held  void."] — ^A 
rections.      consideration  of  the  following  instances  will,  it  is  hoped,  as- 
sist the   arbitrator   in   guarding  against  making  a   faulty 
direction. 
Awarding        rp^^  power  to  order  and  direct  what  he  shall  think  fit  to 

yerdict.  * 

be  done  by  and  between  the  parties  respecting  the  matters 
in  dispute,  does  not  authorize  the  arbitrator  to  direct  a  ver- 

(n)   Winter  v.    Lethbridge,    13         (/))  Round  v.  Hatton,  10  M.  & 

Price,  533.  W.  660 ;  see  the  previous  section, 

(o)  Walker  v.  Frobisher,  6  Ves.  d.  5,  p.  409. 
70. 
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diet  to  be  entered  in  the  eause  refeiied  (q).    A  suggestion,  ^^^'^  ^■^' 
however,  was  in  one  case  thrown  out  by  the  bench,  that  -  - — 11_ 
when  the  verdict  was  taken  on  the  reference  for  too  small  a  ?"i^'l"^^r 

increase  oi 

sum,  the  arbitrator,  under  this  clause,  might  possibly  have  damages. 
authority  to  direct  an  application  to  be  made  to  the  court  to 
enlarge  the   amomit   of  damages,   and  that  the  defendant 
should  consent  to  the  enlargement  (r). 

An  action,  in  which  the  plaintiff  claimed  a  right  of  way,  Awarding  a 
(not  a  carriage  way,)  was  referred  to  an  arbitrator,  who  was  way. 
to  settle  all  matters  in  difference  between  the  parties,  and  to 
direct  in  what  mann^  the  road  in  question  (if  he  should 
find  for  the  plaintiff)  should  be  enjoyed.  The  arbitrator 
awarded  a  verdict  for  the  plaintiff,  and  that  the  plaintiff  was 
entitled  to  a  right  of  way  including  a  carriage  way.  Though 
there  w^ne  contradictory  affidavits  as  to  whether  the  plain- 
tiff's claim  to  a  carriage  way  was  a  matter  in  dispute  before 
the  arbitrator,  the  court  held  that  the  arbitrator,  in  awarding 
a  carriage  way,  had  clearly  exceeded  his  authority,  and  set 
aside  that  part  of  the  award  («). 

When  the  arbitrator  exceeds  the  power  delegated  to  him  Uncertain 
in  directing  something  to  be  done  which  he  has  no  power  to  i^^d •"' 
order,  we  have  before  seen  that  though  that  direction  be 
void,  the  rest  of  the  award  independent  of  it  may  often 
stand  (t).  Yet  when  the  arbitratMr  has  power  to  direct,  and 
has  directed  accordingly,  and  that  direction  is  bad  for  un- 
certainty, the  award  in  general  cannot  be  supported  in  any 
part  (u). 

A  landlord  having  removed  some  grates,  locks,  bolts,  and  Notspecifj- 
fSststenings,  from  the  demised  premises,  a  direction  by  the  ^^  ^^^^* 
arbitrator  ordering  the  tenant  to  put  up  other  grates,  locks, 
bolts,  and  fastenings,  in  the  place  and  stead  of  such  as  had 
been  removed,  was  held  bad  for  uncertainty,  the  award  not 
showing  what  fixtores  had  been  removed,  or  specifying  the 


(q)  Hayward  v.  PhiUips,  6  A.  &  Y.  509. 

E.  119.  (0  See  P.  2,  ch.  6,  8,  9,  d.  1.  p. 

(r)  Prentice  v.  Reed,   1  Taunt.  316. 

151.  (u)  Stonehewer  v.  Farrar,  9  Jur. 

(«)  Hooper  v.  Hooper,  M'Lel.  &  203. 
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Part  II.  nature,  quality,  or  price  of  those  which  were  to  be  subsd- 

tuted  (:r) . 

Not  specify-  The  plaintiff,  a  bleacher,  complained  of  the  de- 
tio^D^T"'  fondant's  polluting  a  stream  of  water  by  his  works ;  and  the 
procejMof  arbitrator,  who  was  empowered  to  regulate  the  mode  in 
""^'  which  the  water  should  be  enjoyed,  awarded  that  the  de- 
fendant should  take  all  ^proper  and  reasonable  precautions 
and  measures  for  preventing  the  water  of  the  stream  from 
being  rendered  unfit  for  the  use  of  the  plaintiff,  and  that  all 
refiise  waters  from  the  defendant's  works  should,  at  the  de* 
fendant's  expense,  be  passed  through  filters,  so  as  to  be 
thereby  effectually  purified  and  cleansed,  so  far  as  the  same 
could  be  purified  and  cleansed  by  the  ordinary  and  most 
approved  process  of  filtering.  The  court  held  the  award 
bad,  as  uncertain,  ambiguous,  and  not  final,  because,  it  did 
not  prescribe  or  ascertain  in  any  way  how  the  water  was  to 
be  prevented  from  becoming  unfit  for  the  purposes  of 
bleaching,  or  if  rendered  unfit,  how  it  was  to  be  purified  and 
cleansed  by  the  defendant;  that  the  direction  to  use  all 
proper  and  reasonable  precautions  did  not  at  all  point  out 
to  the  defendant  what  he  was  to  do ;  and  that  ordering  him 
to  purify  the  water  by  the  use  of  the  ordinary  and  most  ap» 
proved  process  of  filtering  was  also  insufficient,  as  it  was 
not  certain  what  the  ordinary  and  most  approved  process  of 
filtering  was ;  and  Lord  Denman,  C.  J.,  added  the  following  im- 
Duty  of  ar-  portant  observations : — ^'  It  is  said  that  the  arbitrator  would 
to^mattera  ^^"^  great  risk  by  setting  out  in  his  award  what  acts  were  to 
of  soienoe.  be  done,  because  he  might  fEiil  in  directing  them  scienti- 
fically. But  I  think  he  runs  a  much  greater  risk  of  making 
an  imperfect  award,  if  he  do  not  make  himself  scientifically 
master  of  the  subject  before  him,  so  as  to  discover  how  jus- 
tice may  be  dealt  to  the  litigating  parties.  He  is  bound  to 
understand  the  matters  in  dispute  so  accurately  and  fully, 
that  the  acts  being  done  which  he  has  prescribed,  it  may  be 
clear  that  the  award  has  been  obeyed.  The  words  in  which 
the  arbitrator  describes  what  shall  be  done  should  be  certain, 

(»)  Price  v.  Popkin^  10  A.  &  B.  139. 
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and  accompanied  in  his  own  mind  with  an  understanding  of  ^^^"^  ^'' 
what  he  prescribes    (y).  .«__ 

Vague  and  imperfect  directions  in  an  award  often  lead  Not  tpeci- 
to  renewed  litigation.  Some  commissioners,  under  an  In-  ^^^^ 
closure  Act,  being  empowered  to  set  out  public  ditches,  d»u^* 
ordered  the  owners  of  lands  over  which  a  certain  drain  set 
out  by  them  passed  to  cleanse  and  keep  it  '^  of  sufficient 
width  and  depth  to  carry  off  the  water  intended  to  run  down 
the  same.**  Some  years  afterwards  the  plaintiff  cut  a  sough 
or  under-drain  across  his  close,  opening  into  the  drain  in 
question,  which  in  the  part  of  it  immediately  below  (where 
it  ran  across  the  defendant's  lands)  was  not  of  sufficient 
capacity  to  carry  off  the  additional  water  brought  in  by  the 
sough.  The  plaintiff  contended  that  it  was  the  defendant's 
duty  to  make  it  sufficient  for  that  purpose.  The  court,  how- 
ever, remaridng  that  the  award  was  lamentably  vague  in  its 
terms  in  not  explaining  what  water  was  intended  to  run 
down  the  drain,  ultimately  held  that  this  method  of  draining 
by  a  sough  or  under-drain  not  being  contemplated  by  the 
award,  the  defendant  was  not  required  to  make  and  keep  the 
drain  of  the  increased  size  and  depth  demanded  {z). 


SECTION  111. 


OP  DIRECTIONS  AS  TO  ALLOTTING  LANDS. 


1.  Directions  under  Inclosure  Acts.^ — As  persons  ap-  Award  uii 
{)ointed  under  private  Acts  of  Parliament  for  inclosing  waste  ^^  ^**" 
lands  and  commuting  tithes  have  to  decide  on  the  various  ^<^^* 

(y)  Stooehewer  v.  Farrar,  0  Jur.         {z)  Sharpe  v.  Hancock,  7  M.  & 
203  i  S.  C.  6  Q.  B.  730.  G.  354. 
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Part  II.    rights  of  parties  interested,  and  to  perform  duties  in  many 
- — '-^  respects  analogous  to  those   of  arbitrators,  and  are  even 
sometimes  so  styled,  some  points  respecting  awards  in  such 
cases  may  here,  it  is  apprehended,  be  noticed  with  ad- 
vantage. 
Allotment        Commissioners  under  an  Inolosure  Act  have  no  power  to* 
for  right      xnake  allotments  in  respect  of  other  rights  than  those  which 

Dotextin-  ...  » 

guished  by  are  to  be  extinguished  under  the  powers  of  the  Act,  and  for 
which  allotments  in  compensation  are  provided  to  be  given. 
Hence  they  are   not  justified  in  allotting  to  a  Lord  of  a 
Manor  a  portion  of  the  waste  in  lieu  of  his  right  to  warren, 
such  right  not  being  mentioned  in  the  Act  (a)« 
Rpccifying       Where,  besides  allotting  tiie  common  lands,  they  are  em* 
l^da!'^   powered  to  assign  lands  in  exchange  for  other  lands,  so  that 
the  exchange  shall  be  ascertained  by  the  award,  the  award 
will  convey  no  title  to  a  close  assigned  in  exchange,  unless 
it  state  in  respect  of  what  particular  land  the  land  assigned 
is  given  in  exchange ;  for  with  a  view  to  the  charges  affect- 
ing the  original  property  it  is  of  extreme  importance  that  the 
exchanges  should  be  ascertained  (b). 
Reciting  If  the  Act  require  the  previous  consent,  in  writing,  of  the 

M*wMcnt.  respective  proprietors  to  sanction  the  exchanges,  it  would 
seem  advisable  at  least  that  the  award  should  recite  that 
such  consent  had  been  given  (c). 
Awarding        When  an  Inclosure  Act  directed  that  the  grass  and  herbage 
oflScen^in     of  the  parcels  set  out  for  getting  materials  for  the  repair  of  the 
succession,   highway  should  remain  for  ever  for  the  benefit  of  such  per- 
sons as  the  commissioners  should  appoint,  it  was  held  that 
they  were  authorized  to  award  the  herbage  to  the  surveyors 
of  the  highways  of  a  certain  parish,  '^  and  their  successors 
for  the  time  being  f  for  although  the  award  was  bad  as  a 
common  law  conveyance,  the  surveyors  not  being  a  corpora- 
tion, it  was  good  as  a  parliamentary  declaration  of  the  per- 
sons entitied  to  take  the  herbage,  and  had  the  same  effect  as 
if  the  direction  had  been  inserted  in  the  Act  {d), 

(a)   Caeamajor  v.  Strode,  2  M.  (c)  Cox  v.  King,  3  Bing,  N.  C. 

&  K.  706.  795. 

(6)  Cox  V.  King,  3  Bing.  N.  C.  (d)  Johnson  v.  Hodgson,  8  East, 

795.  38. 
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If  by  private  Act  of  Parliament  the  estate  of  one  proprietor  ^^^'"^  ^'• 

.    -  .  ,  r        .  CH.VIII.8.3. 

m  a  parish  be  alone  to  be  charged  with  a  rent  charge  m  lieu  . 

of  tithes,  an  arbitrator  who  has  to  ascertain  the  amount  of  Specifying 
the  rent  charge,  and  who  is  at  liberty  to  apportion  it  in  to  tithe  rent 
parts  on  distinct  parts  of  the  estate,  need  not,  unless  he  cbus«- 
tiUnk  fit  to  make  an  apportionment,  specify  what  lands  the 
proprietor  has  in  the  parish,  but  it  is  sufficient  if  his  award 
charge  the  rent  charge  in  one  entire  sum  ^^  on  all*  and  ever}' 
the  lands  and    grounds"    of   the    proprietor    within    the 
parish  (e). 

Under  a  private  Act  of  Parliament  a  commissioner  was  to  What  a 
allot  waste  land,  and  a  specified  arbitrator  was  empowered  to  ma^^ui 
to  declare  by  an  award,  within  six  months  after  the  passing  award, 
of  the  Act,  the  amount  of  rent  charge  to  be  paid  in  lieu  of 
tithes,  and  the   statute  further  provided,  that  in  case   he 
should  neglect  or  refuse  to  act,  another  arbitrator  should  be 
nominated  with  like  powers  by  a  certain  party ;  although  it 
was  assumed,  on  the  construction  of  the  Act,  that  the  arbitra- 
tor could  not  make  an  award  before  the  indosure  commis- 
sioner had  made  his,  and  the  latter  had  not  awarded  before 
the  six  months  had  expired,  it  was  held  that  the  arbitrator, 
by  not  making  an   award  within    the    six    months,    had 
*^  neglected  "  to  do  so  within  the  meaning  of  the  Act,  though 
he  afterwards  made  an  award  {/). 


II.  Directions  in  making  partition  of  lands  A — Commis- ^®''®"  °^ 

f  ^  *^  "■  commis- 

sioners of  partition  appointed  by  the  Court  of  Chancery  sionen  of 

being  judges  of  the  parties'  own  choosing,  are  looked  upon  ^^'^^  °"' 
by  the  Court  of  Chancery  in  a  light  very  similar  to  arbitra- 
tors ;  their  proceedings  are  clothed  with  somewhat  the  cha- 
racter of  a  reference  ;  and  the  same  principles  which  guide 
the  courts  in  respect  of  arbitrators  are,  in  a  great  measure. 


(e)  WiUoughby  v.  WiUoughby,  4         (/)  Willoughby  v.  Willoughby, 
Q.  B.  687.  16  L.  J.,  Q.  B.  251. 
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Pakt  U.  applicable  to  the  consideration  of  the  award  of  the  commisk 
sioners  (ff). 

As  arbitrators  are  sometimes  called  upon  to  make  parti- 
tion of  lands,  it  may  not  be  inexpedient  to  consider  th« 
powers  which  the  commissioners  have  for  that  purpose. 
Awarding       It  seems  the  latter  are  jastified  in  awarding  a  right  of  way 
JS[y.         for  one  party  to  his  own  portion  of  the  lands  over  Ihe  portion 
of  the  lands  allotted  to  another  party ;  or  that  one  may  enter 
the  lands  of  the  other  for  the  purpose  of  repairing  and 
Srection  of  cleansing  watercourses :  they  may  direct  such  new  fences  to 
be  made  as  are  reasonably  necessary  for  dividing  off  the 
Separated    lands  which  axc  the  subject  of  partition;    and  they  may 
ote  to  one   ^^j^^  ^  ^^^  party  as  his  lot  the  mansion-house  and  grounds, 

and  also  other  lands  at  a  distance  from  the  house  and 
grounds,  and  separated  from  it  by  lands  allotted  to  an- 
other (A). 
Aibitiator       When  an  arbitrator  is  appointed  to  make  partition  of 
titionmusT  ^^^^^  amoug  tenants  in  common,  he  must  not  only  set  out 
award  con-  the  separate  portions  for  the  respective  parties,  but  must 
direct  deeds  of  conveyance  to  vest  the  allotments  in  the 
several  owners,  or  the  award  will  not  be  final,  and  his  duty 
vrill  have  been  incompletely  performed  (i). 

(g)  Jones  v.  Totty,  1  Sim.  136 ;  540. 

Manners  v.  Charlesworth,  I  M.  &  (t)  Johnson  ▼.  Wilson,  Willes, 

K.  330 ;    Story  ▼.  Johnson,  1  Y.  248 ;   Knight  v.  Bnrton,  6  Mod« 

&  C.  538.  231,  see  ante,  p.  411. 

(h)  Lister  v.  Lister,  3  Y.  &  C. 
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SECTION  IV. 


t)P  DIRECTIONS   AFFECTING   STRANGERS   TO    THE     SUBMISSION. 


I.  Directing  a  payment  to  be  made  to  a  stranger^ — If  an  P^m  H. 

arbitrator  direct  a  party  to  do  a  thing  to  a  mere  stranger  to  — ^ ^' 

the  submission,  as  to  pay  a  stranger  a  sum  of  money,  the  J^^^^ 
direction  is  void ;  and  the  award  will  often  be  void  also  as  ^  &  •tnn- 
not  being  mutual,  if  the  payment  or  thing  to  be  done  be  in        "  ' 
satisfiEiction  of  the  claims  of  the  other  party,  for  then  the 
latter,  if  the  award  were  held  good,  would  lose  his  right 
without  receiving  any  compensation  (a). 

The  direction  as  to  the  stranger  has  often  been  held  void,  ^^^ 
and  the  rest  of  the  award  sustained,  where  the  courts  have  good, 
considered  that  the  parties  to  the  submission  ¥rere  not  pre- 
judiced if  the  award  as  to  the  stranger  were  not  complied 
with.  Thus,  where  the  award  directed  that  the  defendant 
should  make  a  lease  of  certain  land  to  the  plaintiff  for  life, 
with  remainder  to  a  stranger  in  fee,  the  court  held,  that 
though  the  award  was  void  as  to  the  remainder  to  the 
stranger,  it  ought  to  be  performed  as  to  the  lease  for  life  (&). 
So  where  there  were  disputes  between  the  plaintiff  and  de- 
fendant respecting  certain  lands,  an  award  that  the  plaintiff 
and  his  wife  should  enjoy  the  land,  was  held  void  as  to  the 
wife,  she  not  being  a  party  to  the  submission  (c).  So,  also, 
a  direction  to  pay  ten  shillings  to  the  vnriter  of  the  award 
was  held  bad  and  void  {d). 

The  award,  however,  is  held  to  be  mutual  if  the  thing  to  Direction 
be  done  to  the  stranger  to  the  submission  be  beneficial  to  for^Kurty's 
the  party  entitled  to  receive  satisfaction ;  and  on  this  princi-  benefit. 

(a)  Dale  v.  Mottram,  2  Barnard.  Anon.  1  Leon.  316. 

291  •  (e)  Samon's  Caae,  6  Rep.  77»  b. ; 

(6)  Bretton  v.  Prat,  Cro.  Eliz.  Samon  v.  Pit,  RoUe,  Ab.  Arb.  B.  7, 

758 ;  Pope  v.  Brett,  2  Saund.  292.  p.  243. 

See  also  Roue  v.  Lun,  1  Keb.  569 ;  {d)    Busfield  v.  Buafield,'  Cro. 

Aleop  v.  Senior,  2  Keb.  707,  718 ;  Jac.  577* 
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Pa&t  II.  pie  it  ig  said,  if  the  arbitrator  direct  that  one  party  shall  pay 

'  money  to  the  servant  of  the  other  (e),  or  that  the  defendant 

shall  pay  a  sum  to  a  stranger  to  discharge  money  owing  to 

the  latter  by  the  plaintiff,  the  award  may  be  sustained  (/). 

To  pay  An  award  to  pay  a  sum  of  money  to  two  part-owners  of  a 

^f  ^'  sUp  for  the  use  of  themselves  and  the  rest  of  the  part-owners 

party.        and  mariners  parties  to  the  submission,  is  good  (^).     So  an 

To  pay  a     award  that  the  parties  shall  in  certain  proportions  discharge 

j«»">*»-   a  debt  by  bond  in  which  they  are  jointly  bound,  is  valid, 

although  the   obligee  be  no  party  to  the  submission  (h). 

And  so  it  seems  is  a  direction  that  one  of  two  joint-owners 

of  a  vessel  shall  discharge  a  debt  due  to  a  stranger  for 

things  supplied  to  the  vessel,  though  a  stranger  cannot  have 

Stranger     8^  attachment  to  enforce  payment  (t).     But  the   party  is 

m&Hu  ^"^^  *^  P»y  ^^  «*™°««'  according  to  the  award,  and  if  the 
executors,  latter  die,  payment  must  be  made  to  his  personal  representa- 
tive, whether  the  award  order  payment  to  the  stranger  only, 
or  use  the  words  to  the  stranger  or  his  assigns  (k). 
Whether  In  One  case,  Holt,  C.  J.,  said,  that  an  award  to  pay  a 
^Xv^  stranger,  without  showing  that  the  payment  was  any  benefit 
on  &ce  of   to  the  party,  was  good,  as  it  should  be  presumed  that  the 

aw8n1  ^_ 

payment  was  for  the  party's  benefit  Powell,  J.,  on  the  con- 
trary, was  of  opinion  that  it  was  void,  unless  the  advantage 
to  the  party  appeared  on  the  face  of  the  instrument :  he, 
however,  agreed  that  the  benefit  sufficiently  appeared  in  an 
award  on  a  submission  between  two  brothers,  which  directed 
each  of  them  to  pay  a  certain  sum  to  a  stranger  for  the  use 
of  their  mother  (/). 
Stranger  It  has  been  held,  that  directing  payment  to  a  third  person 
?y  aut?o^  for  the  use  of  a  party  is  good,  even  though  the  person  to  re- 
nted to  re-  ceive  the  money  do  not  appear  to  be  invested  with  any 
express  authority  by  the  party  for  whom  the  money  is  to  be 

(e)  Dudley  v.  Mallery,  3  Leon.  Ab.  Arb.  F.  11,  p.  249- 
62 ;  Norwich  v.  Norwich,  3  Leon.  62.         (h)  Gray  v.  Gray,  RoUe,  Ab.  Arb. 

(/)  Bedam  v.  Clerkson,  1  Ld.  E,  6,  p.  247. 
Raym.  123 ;  Rolle,  Ab.  Arb.  E.  p.         ft)  Skeete,  In  re,  7  Dowl.  618. 
247.  W  Anon.  1  Leon.  316. 

iff)  Wood  V.  Thompson,  RoUe,         (/)  Bird  v.  Bird,  1  Salk.  74. 
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paid  (m).     And  on  a  dispute  between  two  partners,  prin-  ^^jj^g^i^ 

cipaliy  as  to  whether  one  of  them  had  brought  in  his  proper 

share  into  the  stock,  the  arbitrator  was  considered  justified  ^^^  ®^ 
in  awarding  that  the  one  who  was  deficient  should  pay  a 
sum  of  money  into  the  hands  of  a  person  who  was  agent  for 
the  partners,  in  trust  for  both  partners,  and  for  the  benefit  of 
the  partnership  (n). 

But  when  on  a  reference  of  partnership  disputes  the  award  Payment  to 
directed  that  some  of  the  parties  to  the  reference  should  pay  for  party** 
certain  amounts  found  due  from  them  into  the  hands  of  one  ^'^<^^- 
of  the  arbitrators,  to  be  by  him  applied  in  the  payment  of 
certain  specified  debts  due  from  the  firm,  the  court  held  the 
direction  bad  and  the  whole  award  void,  although  it  ap- 
peared by  the  award  that  the  payments  would  have  been  for 
the  benefit  of  the  parties  ;  since  the  arbitrators  who  directed 
the  payments  had  no  control  oyer  the  single  arbitrator,  to 
compel  him  to  a  due  application  of  the  money  (o). 


IT.  Directing  a  stranqer  to  do  an  act  A — A  direction  in  an  5"**^"** 

if  ^  J^  stranger  to 

award  that  a  stranger  shall  do  an  act  is  m  general  void,  be-  do  an  act 
cause  another  in  his  natural  freedom  is  not  supposed  to  be  ^^^  * 
within  the  party^s  power  {p\     On  this  principle  an  award 
that  the  defendant  shall  enter  into  a  bond  to  the  plftiiiti£r^^^^^^ 
with  sureties  conditioned  for  the  payment  of  money  at  a 
future  day  is  void  as  to  the  sureties  {q) ;    so  an  award  that  to  be 
the  defendant  and  one  of  the  arbitrators  shall  enter  into  a  ■^^^' 
bond  to  the  plaintiff  is  Toid  as  to  the  arbitrator  (r) ;  so  like-  wife  to 
wise  directions  that  a  party  to  the  reference  and  his  wife  ^^^^i- 
and  son  (the  two  latter  not  being  parties)  shall  convey  an  ^^  deliver 
estate  {s) ;  or  that  a  party  shall  deliver  up  a  deed  or  a  house  deed  not  in 


posseanon. 


(m)  Snook  v.    Hellyer,  2  Chitt.  337 ;  RoUe,  Ab.  Arb.  F.  2,  p.  248 

43.  Norwich  v.  Norwich,  3  Leon.  62 

(ft)  Dale  v.  Mottram,  2  Barnard.  Thursby  v.  Helbtsrt,  Carth.  159 

291.  S.  C.  1  Show.  82 ;  Moore  ▼.  Bedel, 

(o)  Mackay,   In  re,  2  A.  &  E.  Rolle,  Ab.  Arb.  B.  5,  p.  247. 

356.  (r)  Rta  v.  Wardal,  Godb.  164. 

{p)  Bac.  Ab.  Arb.  E.  4 ;    Mudy  (*)   Barney  v.  Fairchild,   Rolle, 

V.  Osam,  Litt.  30.  Ab.  Arb.  E.  10,  p.  248,  N.  9,  p.  269. 

(9)  Cooke  v.  Whorwood,  2  Saund. 
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Pakt  II.  stated  to  be  in  the  possession  of  another  (t) ;  or  that  a 
— ! — '. — !  stranger  shall  pay  the  costs  of  the  reference  («),  are  all  void. 
Stranger  to  go  we  have  just  seen,  that  directing  one  of  the  arbitrators 

to  apply  the  money  awarded  to  be  paid  into  his  hands  by 
Arbitrator  the  parties  as  the  award  ordered  it  should  be  applied,  is 
funJL        void,  as  the  other  arbitrators  have  no  means  of  enforcing  the 

proper  application  of  the  fund  (x). 
Direction        But  if  it  appear  that  the  party  has  any  means  either  at 

Talid  where  ,  .  .    .  i*  i 

gtiuiger      common  law  or  eqmty  to  compel  the  stranger  to  perform  the 

bound  to     a^t  which  he  is  directed  to  do,  the  award  is  good  (y). 

To  give  re-      Therefore  an  award  that  one  of  the  parties  shall  discharge 

****•         the  other  of  a  bond  in  which  both  are  bound  to  a  stranger, 

is  a  good  award,  for  it  shall  be  intended  that  the  money  was 

to  be  paid  at  a  day  to  come,  and  therefore  the  party  directed 

might  then  tender  it  and  acquit  the  other ;  and  if  the  day  of 

payment  be  past  he  may  pay  the  penalty  and  compel  the 

creditor  to  give  a  release  in  a  court  of  equity  (z).     So  an 

arbitrator  may  order  one  of  the  parties  to  discharge  the  other 

from  his  undertaking  to  pay  a  debt  to  a  third  person  not  a 

party  to  the   submission ;  for  when   the   debt  is  paid  the 

stranger  can  be  compelled  in  equity  to  give  a  release  to  him 

that  had  undertaken  to  pay  it  (a). 

It  is  said  an  award  that  one  shall  surrender  his  copyhold 
into  the  hands  of  the  tenants  of  a  manor  who  shall  present 
it,  or  that  one  party  shall  cause  a  feofiment  to  be  made  with 
a  letter  of  attorney  to  J.  S.  to  make  livery  is  good,  on  the 
ground  that  the  tenants  in  the  former  and  J.  S.  in  the  latter  case, 
though  strangers  to  the  reference,  are  to  be  used  only  as  in- 
struments (b) ;  but  where  the  submission  is  respecting  the 
right,  title,  and  possession  of  certain  land,  the  arbitrator  has 


When 
stranger 
merely  mi- 
mstenal. 


(0  Lee  v.  Elkins,  12  Mod.  585; 
Lane  v.  Tanner^  cited  in  Dale  v. 
Mottram,  2  Barnard  291- 

(«)  Proudfootv.  Poile»  3  O.  &  L. 
524. 

(«)  Mackay,  In  re^  2  A.  &  E. 
356.  See  the  prenous  division^  p. 
427. 

(y)  Com.  Dig.  Arb.  E.  13 ;  Phil- 
lips v  Knightley,  Fitzg.  272  ;  Dud- 


ley v.  Mallery,  3  Leon.  62 ;  Lynch 
V.  Clemence,  Lutw.  571;  nolle, 
Ab.  Arb.  F.  1,  p.  248. 

(sf)  Bradsey  V.  Clyston,  Cro.  Car. 
541;  S.  C.  Bac.  Ab.  Arb.  E.  4, 
Anon.  March.  18. 

(a)  Beckett  v.  Taylor,  1  Mod.  9  ; 
S.  C.  2  Keb.  546,  554. 

{b)  Coote  V.  Pooly,  RoDe,  Ab. 
Arb.  E.  7,  p.  247. 
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no  authority  to  awaxd  that  one  of  the  parties  shall  procure  Part  II. 

(SB.  VITI^  4 

the  Lord  of  the  Manor  to  grant  a  copyhold,  or  a  stranger  to     * 
make  a  release  or  a  confirmation  (c). 

An  award  to  levy  a  fine  is  yalid,  for  though  it  is  an  act  of  Directmff 
the  court,  yet  by  the  law  and  public  justice  of  the  kingdom  J^^  *^* 
it  is  not  to  be  refused  to  any  man,  but  if  the  award  be  to 
command  the  justice  to  do  it,  this,  it  is  said,  is  no  good  To  leyy 
award,  for  the  parties  in  effect  pray  leave  to  agree  from  the 
king  himself,  which  is  quite  different  from  a  command  (d). 
An  award  to  make  a  discontinuance  of  an  action  is  good,  for  l>i«con- 
though  the  discontinuance  be  the  act  of  the  court,  yet  the 
default  on  which  it  necessarily  proceeds  is  the  act  of  the 
party.     The  same  principle  applies  in  the  case  of  a  direc-  Nonsuit 
tion  to  submit  to  a  nonsuit  or  to  enter  a  retraxit  (e).  retraxit 

If  a  person  submit  to  an  award  on  the  part  and  behalf  of  Party  sub- 
a  stranger,  the  arbitrator  has  fiill  authority  to  direct  an  act  ^h^^o?a 
to  or  by  the  stranger,  not  that  he  can  bind  the  stranger  him-  Btraoger. 
self  by  the  award,  but  the  party,  when  submitting  on  behalf 
of  another,  incurs  the  penalty  of  disobeying  the  award,  if 
that  other  fail  to  do  what  the  award  requires  him  (/). 


III.  Directions  affecting  a  stranger^ s  property!] — As  the  Award  on 
submission  only  refers  to  the  arbitrator   questions  between  •*»"8«»^'« 
the  parties,  the  moment  he  touches  the  interests  of  strangers,  Toid. 
he  exceeds  his  authority  (g). 

A  direction,  however,  to  pay  money  at  the  house  of  a  Award  to 
stranger  is  good ;  for  the  party  ordered  to  pay  can  come  to  JSn^g 
the  house  without  entering  it,  and  a  payment  as  near  to  the  ^°*^* 
house  as  can  be  is,  it  seems,  sufficient,  and  so  the  party  can 
obey  the  award  without  being  guilty  of  a  trespass  {h) .     But 

(e)  Anon.  F.  Moore,  3  pi.  11.  2  Lev.  235 ;  firowne  v.  Meverell, 

(i)  Bac.  Ab.  Arb.  E.  4;  RoUe,  Dyer,  216,  b. 

Ab.  Arb.  F.  3,  4,  pp.  248,  249.  {g)  Turner  v.  Swainson,  1  M.  & 

(0  Com.  Dig.  Arb.  E.  13 ;  RoUe,  W.  672. 

Ab.  Arb.  F.  7,  p.  249.  (A)  Lynsey  v.  Aston,  RoUe,  Ab. 

(/)  Shelf  V.  Daily,  I  Com.  Rep.  Arb.  E.  2,  p.  247  ;  S.  C.  2  Bulst.  38 ; 

183;    Bacon  v.    Dubany,  1   Ld.  Anon.  I  Keb.  92 :  Bac.  Ab.  Arb.  E. 

Raym.  246 ;  Cayhill  v.  ritzgerald,  4. 
1  Wils.  28,  58 ;  Adams  v*  Statham, 
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Part  II.  if  ^he  payment  is  to  be  on  the  land  of  a  stranger,  or  at  the 
'  house,  and  the  owner  of  the  house  has  the  adjacent  land,  so 

that  the  party  cannot  go  there  without  committing  a  tres- 
pass, the  direction  is  void  (i).    In  an  old  case,  where  money 
was  awarded  to  be  paid  in  the  bishop's  palace,  it  was  held  a 
good  award,  for  it  was  said  a  license  would  be  intended, 
especially  as  in  the  particular  case  the  bishop  himself  made 
the  award  (k). 
Directing         Where  the  arbitrator  ordered  some  bankers,  parties  to  the 
out  of         reference,  to  pay  to  the  other  party,  the  defendant,  out  of 
f^^^  *    funds  in  their  hands  belonging  to  a  firm  of  which  the  defendant 
was  a  member,  a  certain  sum,  stated  to  be  the  amount  of  a 
debt  due  to  tihe  defendant  from  his  partners,  these  latter  not 
being  partners  to  the  submission,  the  direction  was  held  in- 
valid (/). 

Under  the  power  to  say  what  should  be  done,  an  arbi- 
trator must  be  cautious  in  directing  a  party  to  do  anything 
to  property  in  which  strangers  are  interested. 
Directing         Where  the  award,  under  a  clause  empowering  the  arbi- 

Bomethmg  i 

to  be  done   trator  to  direct  what  should  be  done,  ordered  a  party  to  put 

onsteangers^p  a  stilc  and  footbridgc  on  land  which  appeared  by  the 

affidavits  to  belong  to  a  stranger,  the  court  set  the  award 

aside  so  far  as  regarded  that  provision;   although  it  was 

sworn  that  no  doubt  the  owner  of  the   land  would  have 

granted  permission  to  enter  it  for  that  purpose ;  Parke,  B., 

Good  if  con-  adding,  however,  that  in  his  opinion  the  award  would  have 

couBenthad.  been  sufficient  if  the  terms  had  been  conditional,  namely,  to 

do  the  acts  required,  provided  the  owners  and  occupiers  of  the 

land  should  consent  (m). 

When  a  reversioner  complains  of  an  injury  to  his 
house,  though  the  arbitrator  under  the  clause  in  question 
cannot  order  the  parties  to  do  anything  to  the  house,  with- 
out, it  seems,  being  liable  himself  to  an  action  of  trespass  if 
his  orders  be  obeyed,  when  the  tenant  of  the  injured  pre- 

(»)  Taverner  v.  Skingley,  Rolle,  (/)   Ingrain  v.   Milnes,  8   East, 

Ab.  Arb.  £.  3,  p.  247.  444. 

(k)    Horton   v.   Benson^  Freem.  (wi)  Turner  v.    Swainson,  1  M. 

204.  &  W.  572. 
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mises  is  no  paxty  to  the  reference,  yet  he  may  (and  if  the  ^^***  ^^• 
submission  be  compulsory  it  seems  he  should)  direct  the  — ^ — '-^ 
defendant  to  do  some  act  to  remove  the  grievance,  condition- 
ally, if  the  consent  of  the  tenant  can  be  obtained,  or  at  all 
events  at  the  end  of  the  term,  or  he  may  order  some  com- 
pensation to  the  plaintiff  in  respect  of  the  continuance  of 
the  injury  (n). 

Under  a  like  power,  where  the  arbitrator  ordered  the  de-  I>irectmg 
fendants,  who  were  lessees  of  a  water-mill,  to  make  a  tum-  commit 
bhng  bay  on  the  land  in  their  tenancy  for  the  discharge  of  ^***^- 
the  water  injuring  the  plaintifi'^s  land ;  the  court  held,  that  if 
the  defendants  had  been  seised  in  fee  of  the  land  the  direc- 
tion in  the  award  would  have  been  perfectly  good,  but  that 
the  power  given  to  the   arbitrator  to  determine  what  he 
should  think  fit  to  be  done  must  be  confined  to  reasonable 
acts,  and  that  as  the  making  a  tumbling  bay  on  the  land 
held  by  them  as  tenants  would  render  them  liable  to  be  sued 
by  their  landlord  for  waste,  the  award  was  void  as  to  that 
direction,  but  good  as  to  the  rest  (o). 

Though  to  direct  a  party  to  meddle  with  property,  with  Party  and 
which  he  has  no  right  to  interfere,  is  an  excess  of  authority ,  f Jj^?fin- 
yet  where  an  award  ordered  the  defendant  to  remove  firom  terested  in 
a  river  certain  hatches,  two  of  which  were  the  defendant's 
own  property,  while  in  the  third  he  had  only  a  share,  and 
also  further  provided  that  the  directions  in  the  award  should 
refer  only  to  such  interest  as  the  defendant  should  have  in 
the  hatches,  the  court  enforced  the   award  by  attachment, 
saying,  that  though  the  direction  as  to  the  hatch  in  which 
the  defendant  had  only  a  share  might  be  nugator}*^,  the  award 
as  to  the  hatches  of  which  the  defendant  was  sole  owner  was 
to  be  obeyed  (p). 

Whenever  an  arbitrator  embodies  in  his  award  a  direc-  Showing  in 
tion  as  to  anything  to  be  done  by  a  stranger  to  the  submis-  ai^Son  as 
sion,  or  affecting  the  property  of  a  stranger,  which  prima  ^o  stranger 
facie  would    appear  to  be  exceeding  his  authority,  he  is 

(n)  Angus  v.  Redford,  2  Dowl.         {p)  Doddinji^n  v.  Bailward,  7 
N.  S.  736 ;   S.  C.  11  M.  &  W.  69.       Dowl.  640. 
(o)  Alder  v.  Savill,  5  Taont.  453. 
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Pabt  IL  recommended  to  state  on  the  fa^oe  of  the  award  sufficient  fieu^ 
x)H.viiLB.  .  ^  enable  the  court  to  see  that  he  is  justified  in  giving  such 
directions.  Where  an  arbitrator  awarded  that  the  defendants 
had  no  title  to  a  certain  roadway,  but  that  they  should  have 
and  enjoy  another  road  which  ran  in  a  different  direction, 
(not  saying  over  whose  land,)  the  court  held  the  award  bad, 
as  it  did  not  appear  by  the  award  that  the  defendants  had 
any  legal  title  to  the  road  granted  them,  the  award  not 
stating  that  the  ground  of  the  road  belonged  to  either  of  the 
parties  (q). 

{q)  Harris  v.  Curnow,  2  Chitt.     M.  &  W.  572.    Semble  contr&. 
594.    See  Turner  v.  Swainson,   1 
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CHAPTER  IX. 


THE  PERSONAL  INTERESTS  OF  THE  ARBI- 
TRATOR. 


The  preceding  chapters  of  this  part  having  been  devoted  ^^*'  ^^' 
to  a  full  exposition  of  the  arbitrator's  power  and  duty  in  de- 


ciding as  judge  between  the  parties,  this,  the  concluding  Scope  and 
chapter,  is  dedicated  to  a  consideration  of  his  personal  ^^^° 
interests.  chapter. 

Section  one  treats  of  the  remuneration  to  which  he  is 
entitled  for  his  services,  and  the  means  at  his  disposal  for 
insuring  payment. 

The  second  section  points  out  his  liability  at  law  for  ex- 
tortionate demands,  for  corruption,  or  improper  directions  in 
his  award,  and  his  duty  in  respect  of  money  or  chattels  de- 
posited in  his  hands  to  abide  the  event  of  his  decision. 

His  liability  in  equity  to  costs  for  misconduct  forms  the 
subject  of  the  third  section. 

The  fourth  remarks  on  his  position,  when  called  as  a 
witness ;  and  after  discussing  the  propriety  of  his  making 
out  of  court  voluntary  statements  or  affidavits  respecting  his 
award  at  the  request  of  a  party,  winds  up  the  whole  with 
noting  the  distinction  in  this  respect,  which  the  etiquette  of 
the  bar  often  makes  between  a  lay  and  a  legal  arbitrator. 


F    F 
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SECTION  I. 


OF  THE   arbitrator's   RIGHT   TO  REMUNERATION. 

Pabt  II.       Though  the  cases  axe  not  quite  agreed  on  the  subject,  it 
^'  "•  ^  '  seems  the  better  opinion  that  the  appointment  of  an  arbi- 
Whether     trator  is  not  of  such  a  nature  as  to  raise  an  implied  promise 
arbitrator    ^q  pa,y  Jiim  a  reasonable  compensation  for  his  services  (a), 
fees.  His  remuneration,  it  is  said,  like  that  of  a  physician  or 

barrister,  is  to  be  left  to  the  option  of  his  employers,  and 
cannot  be  enforced  by  action. 
Where  ex-       Where,   however,   there  is  an  express  promise  to  pay, 
mise  to  pay  ^^  ^^^J  maintain  an. action ;  for  the  taking  upon  himself  the 
charges.      burthen   of  the  reference   is   quite  a   sufficient  considera- 
tion (i). 
Whether         According  to  Eyre,  0.  J.,  the  court  will  give  the  arbitrator 
ftwlJy  at^  ^  remedy  for  his  fees  by  attachment  against  the  party  or 
fachment    parties  whom  the  award  directs  to  pay  them,  on  the  ground 
that  the  party  who  is  bound  by  the  rule  of  court  to  obey  the 
award,  is  consequently  bound  to  pay  the  costs  of  the  award 
pursuant  to  its  directions  {c). 

In  a  more  recent  instance,  however,  where  an  award  was  taken 
up  by  one  party,  and  all  the  costs  paid  to  two  out  of  the  three 
arbitrators,  the  court  refused  to  grant  the  third  arbitrator  a 
rule,  calling  on  the  parties  to  pay  him  such  sum  as  should 
be  found  on  taxation  due  as  a  compensation  for  bis  services. 
It  was  urged  that  the  arbitrator  became  a  party  to  the  rule 
of  court,  which,  taken  with  the  award,  amounted  to  an 
express  promise  by  the  party  to  pay  the  costs  of  the  award. 
But  it  was  answered  that  the  whole  costs  had  been  paid 
pursuant  to  the  award,  and  that  the  remedy,  if  any,  of  the 


(a)  Virany  v.  Wame,    4    Esp.  (b)  Hogffins  v.  Gordoii«  3  d.  B* 

46.  See  Swinford  v.  Bum,  Gow.  N.  466 ;  Hardress  v.  Prowd,  Sty.  465. 

P.  5,  contr&;  Burroughes  v.  Clarke,  (c)  Hicks  v.  Richardson,  1  B.  & 

I  Dowl.  48.  P.  93. 
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third  arbitrator,  was  against  the  other  two,  who  had  received   ^^^^  ll. 
the  amount.     In  refusing  the  rule,  Taunton,  J.,  expressed     * 
his   disapprobation   of  the   opinion   above   cited   of  Eyre, 
C.  J.  {d).      ' 

There  does  not  seem  to  be  any  recorded  instance  of  an 
attachment  being  granted  to  enforce  the  arbitrator's  claim. 

It  is  usual,  therefore,  for  an  arbitrator  to  settle  for  himself  Practice  not 
what  he  considers  a  proper  remuneration  for  his  trouble.  awi^"mita 
He  ought  not  in  general,  as  we  have  before  observed,  to  ^^^  P*"*^' 
state  the  sum  in  the  award  (e) ;  but  on  giving  notice  to  the 
parties  that  the  award  is  ready  for  delivery,  it  is  advisable 
to  notify  also  to  them  the  amount  of  his  charges,  in  order 
that  the  party  who  comes  to  take  up  the  award  may  be  pre- 
pared to  pay  them.  As  the  retention  of  the  award  is  the 
only  security  on  which  the  arbitrator  can  rely  for  the  satis- 
faction of  his  claim,  the  practice  commonly  prevails  not  to 
deliver  the  award  up  to  the  party  demanding  it  until  he  has 
paid  the  arbitrator's  charges.  This  mode  of  securing  pay- 
ment has  been  sanctioned  by  judicial  approbation,  even 
where  the  party  who  takes  up  the  award  is  not  by  the  terms 
of  its  provisions  to  be  the  party  uhimately  liable  to  them ; 
since  the  party  paying  in  the  first  instance  may  redress  him- 
self by  attachment,  and  recover  from  his  opponent  all  the 
costs  of  the  award  that  its  directions  impose  upon  the 
latter  (/). 

{d)   Bmrroughes   v.    Qarke,    1  (/)  Hicks  v.  Richardson,  1  B. 

Dowl.  4S.  &  P.  93 ;  Stokes  v.  Lewis,  2  Smith, 

{e)  See  P.  2,  ch.  7,  s.  1,  d.  3,  p.  12. 
373,  as  to  awarding  costs  of  award. 
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SECTION  11. 

OF  THE   LIABILITY  OF  THE   ARBITRATOR  AT  LAW. 

Pabt  II.       I.  Liability  in  respect  of  fees.'] — -The  courts,  till  very  re- 

'  cendy,  seem  to  have  assumed  that  the  amount  charged  for 

Arbitrator    ^^^^  ^7  the  arbitrator,  might  be  reviewed  by  them  as  against 

attempting  ^^  arbitrator.    As  between  party  and  party  it  is  clear  the 

toextortex-  r       j  - 

cettiTefee.  arbitrator's  charges  will  be  taxed,  and,  if  excessive,  re- 
duced (a) ;  but  it  seems  to  have  been  taken  for  granted  that 
the  arbitrator  could  be  compelled  to  deliver  up  the  award  on 
payment  of  the  reduced  amount.  For  example,  it  was  held 
in  one  case,  with  reference  to  the  question  when  the  time 
for  setting  aside  the  award  commenced,  where  the  arbitrator's 
claim  was  alleged  to  be  exorbitant,  that  the  award  was  not 
to  be  considered  published  until  the  arbitrator's  charges  had 
been  taxed  by  the  officer  of  the  court,  on  the  ground  that  it 
could  not  be  considered  to  be  ready  when  it  was  only  to  be 
had  on  submitting  to  a  wrongful  demand  (6).  This  ruling 
assumes  that  after  taxation  the  arbitrator  could  be  forced  to 
deliver  the  award  up  on  tender  of  the  sum  found  reasonable 
by  the  Master.  It  is  true  the  decision  as  to  the  time  of  pub- 
lication has  been  overruled,  but  not  on  the  ground  of  any 
mistake  in  the  power  of  the  court  over  an  arbitrator  {c). 

Whether         How  far  the  arbitrator  is  liable  to  an  action  for  wronir- 

liaole  in  , 

action  for  fuHy  withholding  the  award,  if  he  refuse  to  deliver  it  up 
^lAholding  except  on  payment  of  an  extortionate  fee,  does  not  seem  to 
Not  liable  ^^^^  been  decided  in  any  case ;  but  it  is  now  clear  that  the 
to  attach-  courts  have  no  power  to  issue  an  attachment  against  him  on 
the  ground  of  such  refusal  (d) . 

(a)  Brazier  v.  Bryant,  2  Dowl.  &  Ad.  518;  Brooke  v.  Mitchell,  6 

600.    See  ante,  P.  2,  ck  7,  s.  1,  M.  &  W.  473  ;  Moore  v.  Darley,  1 

dd.  1,  3,  pp.  370,  373.  C.  B.  445  ;  Brazier  v.   Bryant,  2 

{h)  Musselbrook   v.   Dunkin,  9  Dowl.  600. 

Binff.  605.  {d )  Dossett  v.  Gin^ell,  2  M.  & 

(c)  Macarthur  v.  Campbell,  5  B.  G.  870 ;  note,  872. 
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On  one  occasion,  indeed,  the  court  granted  a  rale  nisi,  ^^**  ^\ 
calling  on  an  arbitrator  to  refund  the  difference  between  the  — ^ — '-^' 
sum  he  obtained  from  the  party  before  he  delivered  up  the  ^gn***"^' 
award,  and  the   amount  of  fees  allowed  to  be  proper  on  against  ai^ 
taxation ;  and  though  they  refused  to  make  the  rule  absolute,  f^j^g  ^o  n- 
it  was  not  on  any  ground  of  want  of  jurisdiction,  but  on  the  *^^  excea*. 
ground  of  the  lapse  of  tame,  and  the  death  of  the  attorney 
who  could  have  explained  the  circumstances  (e). 

But  it  has  been  recently  determined  that  there  is  no  sum-  Court  no 
mary  jurisdiction  in   the   court  over  an  arbitrator.      Andiverarbi- 
where  an  arbitrator  refused  to  deliver  the  award  up,  except  *"***'^" 
on  the  pa}rment  of  an  exorbitant  fee,  and  thus  compelled 
the  party  to  pay  it,  as  he  did  under  protest,  the  court,  on 
the  ground  of  want  of  jurisdiction  over  the  arbitrator,  re- 
fused an  application  for  an  attachment  to  force  him  to 
refund  the  amount  found  on  taxation  to  be  an  excess  (/), 

The  remedy,  if  any,  to  recover  the  sum  overpaid,  seems  Whether 
to  be  by  action  for  money  had  and  received  (^).  verable^by^ 

In  a  case  where  the  award  was  set  aside  for  a  gross  mis-  action. 
take  of  the  arbitrator,  a  suggestion  was  thrown  out  by  Tindal, 
G.  J.,  whether,  as  the  consideration  seemed  to  have  fEuled 
for  which  the  money  expended  in  taking  up  the  award  was 
paid,  the  amount  could  be  recovered  from  the  arbitrator. 
He,  however,  expressly  guarded  himself  against  being  sup- 
posed to  give  an  opinion  on  the  point  (h). 

Under  a  statute  of  the  time  of  James  I.,  (t)  on  a  reference  Penalty  for 
of  a  cause  by  any  court,  a  penalty  of  a  forfeiture  of  d£lOO,  ^  certain* 
and  loss  of  his  place  in  the  court,  is  imposed  on  the  referee  <^^"^ 
who  should  take  any  money  for  making  his  report  or  certi- 
ficate. 

This  seems  to  apply  only  to  officers  of  iiie  court  acting  in 
discharge  of  their  official  duties. 


(e)  Brazier  v.  Bryant,  2  Dowl.  G,  870 ;  note,  872. 

767 ;  S.  C.  3  M.  &  Sc.  844.  (A)  Hall  &  Hinds,  In  re,  2  M.  & 

(/)  Dossett  V.  Gingell,  2  M.  &  G.  847. 

G.  870.  (»)  1  James  1.  c.  10.    See  the 

(ff)  Dossett  V.  Gingell,  2  M  &  Appendix  of  Statutes. 
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Part  II.       n.  Liohility  in  respect  of  the  award,^ — An  action,  it  is 
'        said,  may  be  maintained  against  an  arbitrator  for  making  a 

^tra^    ^o^^^P^  ^  partial  award  (k). 

liable  in  ac-     On  a  motion  to  set  aside  an  award  in  the  time  of  Holt, 
ropt  award!  C.  J.,  the  CouTt  of  Queeii's  Bench,  though  in  opposition  to 
that  learned  judge's  opinion,  who  stated  it  to  be  contrary  to 
all  practice,  ordered  some  arbitrators,  who  were  accused  of 
mismanagement  and  refusing  to  hear  the  defendant's  case, 
to  attend  and  be  examined,  saying  that  they  deserved  to  be 
punished.     The  examination  was  made  in  court  by  affidavit 
as  to  all  their  proceedings,  and  it  is  stated  great  mismanage- 
ment appeared.     It  is  not,  however,  reported  whether  any- 
thing was  done  to  them  in  consequence  (/). 
Misconduct      If  an  arbitrator  or  umpire,  after  making  and  subscribing 
ra^nonr     ^^  declaration  required  by  ^'  The  Lands  Glauses  Consolida- 
u^dslnd  ^^^  ^^^  \^^''  (wi),  and  "  The  Railways  Clauses  Consoli- 
Railways     tion   Act,  1845''  (i»),   that  he  will  fEiithfully  and  honestly, 

AcuT*  ^^^  ^  ^^  ^^^^  ^^  ^^^  ^^  ^^^  ability,  hear  and  determine 
the  matters  referred  to  him,  '^  shall  wilfully  act  contrary 
thereto,  he  shall  be  guilty  of  a  misdemeanor." 
Arbitrator  Although  there  be  no  misconduct,  en  arbitrator  may,  it 
t^!^^^  seems,  sometimes  render  himself  liable  by  the  directions  of 
liable  to  ac-  jjjg  award.     Thus,  on  the  reference  of  an  action  by  a  land- 

tion.  '  ^ 

lord  against  a  stranger  for  an  injury  to  his  reversion,  the 
arbitrator,  it  is  said,  will  be  guilty  of  a  trespass,  i^  when  the 
tenant  is  no  party  to  the  submission,  he,  without  the  latter's 
consent,  order  anything  to  be  done  to  the  demised  premises, 
and  the  party  ordered  carry  out  the  directions  of  the 
award  (o). 
Liability  If  the  arbitrator  appoint  a  person  as  receiver  to  receive 
ingare-  ^he  debts  duc  to  a  firm  respecting  whose  interests  he  is 
empowered  to  award,  it  is  possible  the  arbitrator  may  incur 


{k)  Wills  y.  Maccarmick^  2  Wils.  the  Appendix  of  Statutes. 
1*8.  (n)  8  &  9  Vic.  c.  20,  s.  134.     See 

(/)  Morris  V.  Reynolds,  2  Ld.  the  Appendix  of  Statutes. 
Ravm.  867.  (o)  Angus  v.  Redford,  11   M.  & 

(m)  8  &  9  Vic.  c.  18,  s.  33.     See  W.  69 ;  S.  C.  2  Dowl.  N.  S.  735. 
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a  liabilitj  in    case  the  receiver  sa  appointed  becomes  in-  ^^^'  ^^ 
scuvent  (p).  


in.  LiabiKtp  of  the  arbitrator  when  a  stakeholder.] — ^It  Liability  of 
is  not  nncominon  for  a  sum  of  money  or  a  chattel  in  dispute  hoidjoff^ 
to  be  deposited  in  the  arbitrator's  hands  to  abide  the  event  chattel  ta 
of  the  award!     After  depositing  it^  a  party  oannot  divest  it  award. 
out  of  the  arbitrator's  custody,  since  the  latter  being  a  stake- 
holder has  an  authority  coupled  with  an  interest  which  can- 
not be  revoked,  and  he  is  perfectly  justified  in  detaining  it 
imtil  he  has  decided  the   question   of  title.    Each  party 
making  daims  before  him  has  an  interest  in  the  fund  or 
chattel  dependent  on  the  contingency  of  the  award  being 
wholly  or  partially  made  in  his  favor,  and  if  the  party  depo-  Bankmptcr 
siting  it  afterwards  become  bankrupt,  such  contingent  in-  po^^.  ^ 
terest  is  all  that  passes  to  hia  assignees  {q). 

On  a  fiat  issuing  afker  a  deposit  of  money  nice  questions  Interplead- 
often  arise  respecting  the  conflicting  rights  of  the  assignees  ^em 
and  of  the  party  to  whom  the  a-ward  decrees  it ;  therefore  if  «^*™*- 
the  arbitrator  have  not  paid  the  sum  over,  when  adverse 
claims  are  made  upon  him,  he  should  in  prudence,  for  secu- 
rity's sake,  apply  to  the  court  under  the  Interpleader  Act  (r). 
In  a  recent  instance,  the  court  ordered  that  the  arbitrator, 
who  had  made  his  award,  should,  afiier  deducting  the  costs 
to  which  he  had  been  put,  to  be  taxed  by  the  Master,  pay  the 
residue  into  court,  and  thereon  be  discharged,  the  costs  to 
be  ultimately  paid  by  the  claimant  who  should  be  unsuc- 
cessful in  the  issue  directed  to  be  tried  («). 

In  a  case  decided  on  the  old  bankrupt  law  before  the  2  &  Liability 

,  for  money 

3  Vict.  c.  29,  when   the  title  of  the  assignees  had  relation  had  and 
back  to  the  act  of  bankruptcy,  it  was  held  that  they  had  no  ^^®^^^<^* 
right  to  recover  from  an  arbitrator  a  sum  of  money  deposited 
in  his  hands  by  the  bankrupt,   (after  a  secret  act  of  bank- 


(p)    Lingood   v.  Eade,  2  Atk.  259. 

501.  (r)  1  &  2  W.  IV.  c.  68. 

iq)  Tayler  v.  Marling,  2  M.  &  G.  {$)  Tayler  v.  Marling,  2  M.  &  G. 

55;  Gunton  v.  Nurse,  5  Moore,  55. 
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PaetII.  ruptcy,)  with  the  coDseot  of  a  creditor  who  had  made  a 

OH.  IX.  8. 2.       \    •"'    .  .  . 

claim  on  it,  the  arbitrator  being  appomted  to  ascertam  the 

amount  of  the  claim  and  to  pay  that  amount  to  the  creditor ; 
it  being  proved  that  the  arbitrator  had  kept  the  sum  distinct 
£rom  his  own  money,  and  afiter  ascertaining  the  amount  of 
the  claim,  had  paid  it  over  to  the  creditor  without  any  no- 
tice of  the  act  of  bankruptcy.  The  assignees  were  held  en- 
titled to  the  balance  remaining  in  the  arbitrator's  hands 
afiter  paying  the  debt,  but  as  to  the  portion  paid  oyer  the 
arbitrator  was  looked  upon  as  a  mere  channel  of  conyeyance, 
and  therefore  not  liable  (t). 
To  whom  If  on  the  trial  of  an  action  of  trespass  or  troyer  respecting 
should  de-  &  personal  chattel,  in  which  the  defendant  justifies,  by 
^er  chat-  alleging  title  to  the  property,  a  yerdict  be  taken  for  the  plain- 
tiff with  damages  the  full  yalue  of  the  article,  subject  to  a 
reference  to  an  arbitrator,  who  is  to  decide  the  question  of 
ownership,  and  in  whose  hands  the  chattel  is  deposited  until 
the  award  is  made ;  and  it  is  agreed  that  if  he  award  for  the 
plaintiff  the  yerdict  shall  stand  as  it  is,  but  if  for  the  de- 
fendant that  then  a  yerdict  shall  be  entered  for  the  latter; 
and  the  award  find  that  the  property  was  the  plaintiff's, 
the  arbitrator,  if  the  submission  do  not  point  out  what  is  to 
be  done  with  the  deposit,  should  not  deliyer  it  to  the  plain- 
tiff, (for  he  cannot  be  entitled  both  to  the  thing  itself  and  to 
the  fiill  compensation  in  damages  which  the  yerdict  giyes 
him,)  nor  should  he  part  with  it  to  the  defendant  until  the 
yerdict  for  the  plaintiff  has  been  satisfied.  But  afiter  pay- 
ment of  the  damages  he  should  hand  it  oyer  to  the  defen- 
dant;  for  the  effect  of  the  yerdict  in  law  is,  that  by  the  pay- 
ment the  plaintifi^'s  right  of  property  is  barred,  and  the 
property  is  yested  in  the  defendant  {u). 

If  the  defendant  haye  relied  on  the  title  of  another,  a 
stranger  to  the  action,  who,  though  not  a  party  to  the  sub- 
mission, in  fact  assented  to  the  reference  and  the  deposit  of 
the  article,  the  stranger  has  no  right  whateyer  to  demand  it 

(0  Tope  V.  Hockin,  7  B.  &  C.  269 ;  Cooper  v.  Shepherd,  3  C.  B. 
101.  266 ;  Adams  y.  Broughton,  2  Stra. 

(tt)  Gunton  v.  Nurse,  5  Moore,     1078;  S.C.  Andr.  18. 
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from  the  axbitrator,  for  the  award  concludes  him  from  saying  P^*'  ^^• 
that  the  original  property  was  not  the  plaintiff's,  and  the  de-  — '. — LL* 
fendant)  the  party  who  is  liable  to  the  damages,  is  alone  jus- 
tified in  claiming  the  goods  {x). 

In  the  case  of  a  verdict  of  a  jury,  it  is  to  be  observed  that 
this  principle  of  law  applies  only  where  the  damages  are 
estimated  on  the  footing  of  the  frdl  value  of  the  thing  de- 
posited (y) ;  it  is  presumed,  therefore,  that  a  like  distinction 
should  be  made  on  a  reference. 

I£  after  the  decision  is  made,  the  unsuccessfrd  party,  not-  Liability  of 
withstanding  the  award,  demand  the  property,  and  the  arbi-  ^^^  ^^^^^ 
trator  refuse  to  deliver  it  to  him ;  such  refusal  is  perfectly  tie  chattel. 
justifiable,  as  it  is  in  effect  saying,  ^^  I  cannot  deliver  it  to 
you  because  I  have  awarded  that  it  does  not  belong  to  you ;" 
and  it  does  not  amount  to  an  unlawfrd  conversion  for  which 
an  action  of  trover  can  be  sustained  (z). 


SECTION  III. 


OP  THE  LIABILITY  OF  THE  ARBITRATOR  IN   EQUITY. 


We  now  proceed  to  consider  how  far  the  arbitrator  may  Aibitmtor 
be  made  liable  in  equity  as  a  defendant  on  a  bill  brought  to  fendantto 
set  aside  the  award:  ^^  ^  ™* 

peacbawaztl 

As  the  plaintiff  must  by  his  bill  show  some  claim  of  in-  may  gene- 
terest  in  the  defendants  in  the  subject  of  the  suit  which  can  J^^  • 
make  them  liable  to  tlie  plaintiff's  demands,  the  arbitrator, 

{x)  Gunton  v.  Nurae,  6  Moore,  511,  note. 

269.  (g)  Gunton  v.  Nurse,  5  Moore, 

(y)  Lacon  v.  Barnard,  Cro.  Car.  259* 
35 ;  Holmes  v.  Wilson,  10  A.  &  £. 
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Part  Ih 

OB.  IZ.  8.  3* 


BiU  to  im- 
peach award 
for  mistake. 


Striking 
out  arbitra* 
tor*8  mmie 
as  dtfiand* 
ant. 


No  demur- 
rer when 
gross  mis- 
conduct 
charged. 


Costs  may 
be  prayed 
against  cor- 
rupt arbi« 
trator. 


if  be  be  made  a  party  to  a  bill  filed  to  impeacb  the  award, 
may  in  general  demur  to  the  whole  bill,  as  well  to  diseoTery 
as  to  relief  (a). 

If  the  award  be  impeachable  for  mistake  or  mis-oalciila* 
tion,  however  palpable,  the  bill,  to  have  it  rectified,  shotdd 
be  brought  only  against  the  party  in  whose  favor  the  award 
is  made,  and  not  against  the  arbitrator  (i). 

It  is  reported  that  in  one  instanoe  where  an  arbitrator  ac- 
cepted the  office  on  the  proviso  that  the  parties  would  enter 
into  a  rule  not  to  bring  a  bill  in  equity,  and  the  -paxty  against 
whom  the  award  was  made  nevertheless  made  the  aibilarator 
a  defendant  to  a  bill  charging  corruption  and  partiality. 
Lord  Chancellor  King,  on  moti(m  by  the  arbitrator,  directed 
that  his  name  should  be  struck  out  from  being  a  party  to 
the  cause  (c). 

In  some  cases,  however,  where  the  award  has  been 
assailed  on  the  ground  of  misconduct  in  the  arbitrators,  and 
they  have  been  made  parties  to  the  suit,  the  court  has  gone 
so  far  as  to  order  them  to  pay  the  costs  (d).  And  in  such 
instances  Lord  Bedesdale  considers  that  a  demurrer  to  the 
bill  would  not  have  been  allowed  (e). 

In  Lord  Lonsdale  v.  Littledale  (/),  a  demurrer  by  an 
arbitrator  to  a  bill  of  this  nature  was  in  fact  overruled,  though 
not  expressly  upon  the  ground  of  the  propriety  of  making 
an  arbitrator  a  party,  but  because  the  bill  charged  certain, 
specific  acts  which  showed  combination  or  collusion  between 
him  and  one  of  the  parties,  and  made  him  the  agent  for 
such  party,  and  which  the  court  therefore  thought  required 
an  answer  (^). 

From  the  preceding  cases  it  may  be  collected  that  arbi* 
trators  can  only  be  made  parties  to  a  suit  when  it  is  intended 


(a)  Steward  v.  E.  I.  Company,  2 
Vera.  380. 

(h)  Anon.  3  Atk.  644. 

(c)  Lingood  v.  Croucher,  2  Atk. 
395,  per  Lord  Hardwicke,  C. 

(d)  Ward  Vr  Periam,  cited  in  Chi- 
cot V.  Lequesne,  2  Ves.  Sr.  315; 
Chicot  V.  Lequesne,  2  Ves.  Sr.  315 ; 


Ld.  Lonsdale  v.  littledale,  2  Ves. 
Jr.  451. 

{e)  Mitford's  Plead,  in  Chanc. 
187,  5th  Ed. 

(/)  2  Ves.  Jr.  461. 

(g)  1  DanieU's  Chanc.  Pract.  by 
Headlam,  287* 
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to  fix  them  with  the  payment  of  costs  in  consequence  of  ^^**  'I* 


their  corrupt  or  fraudulent  behaviour;  and  in  such  cases 
it  is  apprehended  that  the  bill  ought  specifically  to  pray 
that  relief  against  them  (h).  No  decree  can  be  made  against 
them  for  anything  else  than  costs  (i). 

When  made  parties,  they  are  not  bound  to  answer  as  to  Arbitrator 
their  motives  in  making  the  award ;  and  they  may  plead  to  ^^^as 
that  part  of  the  bill  in  bar  of  such  discovery,  and  they  may  togronndi 
plead  the  award  in  bar,  though  it  be  defective  in  point  of  batmiut'to 
law  for  not  being  final  {k) ;  but  it  is  incumbent  upon  them  ^***^^^^ 
as  upon  other  defendants,  if  they  be  charged  with  corruption 
and  partiality,  to  support  their  plea  by  an  answer  showing 
themselves  incorrupt  and  impartial  (/) ;   for  it  would  be  very 
inequitable  to  leave  them  at  liberty  to  plead  their  own  award 
in  order  to  cover  their  own  misbehaviour  (m). 

The  answer  of  the  arbitrator  may  entitle  him  to  have  the  Arbitiator, 

WnOD  fin* 

bill  dismissed  as  against  him  and  to  have  his  costs  (n) ;   but  titled  to 
if  it  appear  on  evidence  that  he  has  been  guilty  of  the  cor-  *^^*^' 
ruption  or  collusion  charged,  we  have  previously  seen  that  pioTod, 
the  penalty  attaching  to  him  in  equity  is,  that  he  may  be  fo"^j™a«* 
condemned  to  pay  them  (o) . 

(A)  1  Darnell's  Chanc.  Pract.  by  C.  C.131. 

Headlam^  287.  (n)  Ld.  Lonsdale  v.  littledaley  2 

(t)  Steward  v.  East  India  Com-  Ves.  Jr.  451. 

pany,  2  Vem.  380.  (o)  Lingood  v.  Croucher,  2  Atk. 

(k)  Anon.  3  Atk.  644 ;  Lingood  395 ;  Chicot  v.  Lequesne>  2  Ves. 

V.  Croucher,  2  Atk.  395.  Sr.  315 ;  Ward  v.  reriam,  cited  in 

(0  I  Daniell's  Chanc.  Pract.  by  Chicot  v.  Lequesne,  2  Ves.  Sr.  315; 

Headlam,  287 ;  Lingood  v.  Crouch-  Ld.  Lonsdale  v.  Littkdale.  2  Ves. 

er,  2  Atk.  395.  Jr.  451. 

(vn)  Rybott  v.  BarreU>  2  Eden. 
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SECTION  IV. 


OF  TESTIMONY  BY  THE    ARBITRATOR. 


Pabt  II.       I.  The  arbitrator  called  asawitnessJ] — Though  the  axbi- 
0H.IX.8.  .  ^a^^Qj.>g  ^hole  power  over  the  parties  ends  with  the  award, 
Arbitotor   y^^  ^^  j^jg  testimony  respecting  matters  connected  with  the 
reference  is  often  requisite,  it  is  advisable  for  him  carefully 
to  preserve  the  notes  which  he  has  made  of  the  evidence 
taken  before  him.     Though  the  notes  are  his  own,  and  the 
court  has  no  power  to  compel  them  to  be  produced,  or  make 
any  order  respecting  them  any  more  than  with  respect  to  a 
judge's  minutes  (a),  yet  he  may  require  them  to  assist  his 
memory  in  giving  an  account    of   what  took  place  before 
him. 
Whether         An  arbitrator  may  ofben  be  called  as  a  witness  to  give  evi- 
^d'stoto    ^®^c®  ^  ^^  courts  both  of  law  and  equity  respecting  pro- 
grounda  of   ceedings  in  the  arbitration.     There  does  not  seem  any  pri- 
vilege attaching  to  him  in  his  judicial  character,  whether  he 
be  a  legal  or  lay  person,  entitling  him  to  refuse  his  testi- 
mony, though  it  has  been  held  that  he  may  decline  to  state 
the  grounds  on  which  he  made  his  award. 

For  where  in  an  action  on  an  award  the  defendant  called 
the  arbitrator  to  prove  the  ground  on  which  he  made  his 
award,  in  order  to  show  that  he  had  exceeded  the  limits  of 
the  submission,  Mansfield,  C.  J.,  told  the  witness  that  he 
need  not  be  examined  unless  he  chose,  thinking  that  ao 
arbitrator  was  not,  after  making  his  award,  to  be  worried  as 
a  witness.  The  arbitrator  in  consequence  declined  to  be 
examined.  On  a  motion  for  a  new  trial,  and  cause  shown, 
no  objection  was  made  to  this  decision  (b). 

{a)  Scougull  V.  Campbell^  1  Chitt.     note ;  Johnson  v.  Durant,  4  C.  & 
283.  P.  337.    See  Anon.  3  Atk.  644. 

(b)  Ellis  V.  Saltan,  4  C.  &  P.  327> 
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In  a  more  recent  case,  where  the  award  made  no  allow-  P^^'  n. 
ance  to  the  plaintiff  in  respect  of  a  certain  guarantee,  and  -J — 1^- 
ihe  plaintiff  filed  a  bill  in  the  Court  of  Chancery  in  Ireland,  ][^^^^^ 
complaining  that  in  taking  the  account  the  guarantee  had  been  whether 
excluded;  the  court  said  that  the  plaintiff  might  have  examined  ™derai.^^'^ 
each  of  the  arbitrators,  and  asked  them  whether  they  had 
abstained  from  weighing  the  effect  of  the  guarantee,  think- 
ing it  beyond  their  jurisdiction,  or  for  any  other  cause,  or 
whether  they  had  taken  it  into  their  consideration  together 
with  the  other  matters  in  difference  in  coming  to  their  con- 
clusion on  the  whole   case.     And  Lord   Chancellor  Hart 
added,  had  the  case  originally  come  before  him  he  should 
have  directed  a  short  inquiry  to  examine  the  arbitrators  on 
that  single  point  (c). 

The  arbitrator  may  be  a  witness  to  prove  a  submission  by  Arbitiator 
parol,  to  state  facts  relating  to  the  conduct  of  a  party  which  ^eediogs  in 
show  his  assent  to  be  bound  by  the  award  (rf),  to  prove  »fe»™»« 
what  matters  were  matters  in  difference  in  the  reference  («), 
and  whether  a  party  claimed  compensation  for  a  particular 
injury  (/). 

In  an  old  case,  where  the  award  was  general  and  pur- 
ported to  decide  all  matters  in  difference,  the  court  refused 
to  receive  evidence  to  contradict  the  award,  or  to  allow  the 
arbitrator  to  be  called  to  prove  that  in  respect  of  a  claim 
made  before  him  and  within  the  submission,  he  had  refused 
to  award  a  compensation  (ff). 

He  may  be  called  upon  to  prove  admissions  made  by  the  proying  ad- 
parties  in  the  course  of  the  proceedings,  other  than  mere  1^^  ^ 
admissions  made  for  the  purpose  of  bringing  peace,  for 
there  is  no  ground  why  the  statement  of  the  parties  before 
an  arbitrator  should  be  excluded,  as  they  are  not  made  in 
confidence  or  vnth  a  view  to  a  compromise,  and  the  matter 

(c)  Brophy  v.  Holmes,  2  Molloy,  4  T.  R.  146 ;  Trimingham  v.  Trim- 
ly Ingham,  4  N.  &  M.  786. 

(d)  Adams  v.  Bankhart,  1  C.  M.  (/)  Martin  v.  Thornton,  4  Esp. 
&  11.681.  180. 

(e)  Ravee  v.  Fanner,4T.  R.  146;  (g)  Shelling  v.  Fanner,  1  Stra. 
Golightly  V.  JelUcoe,  cited  in  note,  646. 
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^^^l  oowes  as  adrerselj  b^ore  him  as  before  any  other  tri- 

bmial  (h). 

What  ad-  Lord  Kenyon,  at  one  time,  made  it  a  rule  never  to  receive 
madrbefbre  ^^dence  of  any  admissions  of  the  parties  whatever,  which 
arbitrator  ^ere  made  on  a  reference  that  was  not  effective ;  but  he  sub- 
sequently stated  that  he  felt  he  had  carried  the  rule  too  fiur, 
and  that  he  should  receive  evidence  of  all  admissions  bef(»e  an 
arbitrator  which  the  defendant  would  be  obliged  to  make  in 
equity,  and  reject  none  but  such  as  were  mere  concessions 
with  a  view  to  a  compromise  («). 

In  a  subsequent  case,  the  same  learned  judge  rejected  the 
evidence  of  an  arbitrator  under  the  follovring  circumstances. 
An  action,  brought  by  a  master  Stgainst  his  servant  for  money 
had  and  received,  coming  on  to  be  tried,  the  servant  offered 
to  suffer  a  verdict  against  himself  provided  his  master  would 
produce  his  books  before  an  arbitrator,  and  it  did  not 
appear  by  the  master's  cheques  and  entries  that  the  servant 
had  fully  accounted.  A  verdict  was  accordingly  taken  by 
consent,  and  the  cause  referred,  with  power  to  the  arbitrator 
to  examine  the  parties  upon  oath,  and  to  compel  a  produc- 
tion of  the  books.  The  arbitrator  having  examined  the 
books,  and  the  parties  on  oath,  awarded  in  favor  of  the  ser- 
vant, who  subsequently  brought  an  action  against  his  master 
for  maliciously  holding  him  to  bail  in  the  former  cause. 
On  the  trial,  the  plaintiff^s  counsel  called  for  the  books,  and 
proposed  to  examine  the  arbitrator  to  prove  his  case,  but 
Lord  Kenyon  rejected  the  evidence,  saying,  ^  It  seems  to 
me  the  arbitrator  ought  not  to  be  permitted  to  d^ose  here 
as  to  what  transpired  before  him,  either  upon  the  examina- 
tion of  the  parties  themselves,  or  on  an  inspection  of  the 
books,  upon  the  principle  that  the  parties  themselves  could 
not  have  been  examined  in  the  former  cause,  nor  could  the 
plaintiff  have  been  compelled  by  a  judge  at  Nisi  Prius  to 


(A)  Slack  V.  Buchannan,  1  Peake,  Ed. ;  Gregory  v.  Howard^  3  Esp. 

N.  P.  C.  7 ;  Doe  d.  Uoyd  v.  Evana,  1 13. 

3  C.  &  P.  SI  9 ;    WesUake  v.  Col.  (t)  Slack  v.  Buchannan,  1  Peake, 

lard.    Bull.    N.  P.  236,    b,    7th  N.  P.  C.  7. 
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produce  his  books,  and  it  would  be  a  dangerous  thing  if  Part  Tl. 
suoh  eyidence  were  admitted  to  prove  the  arrest  in  that^'^*'^'  ' 
cause  to  be  malicious,  as  the  arbitrator  might  have  pro- 
ceeded to  cut  the  knot  rather  than  to  unloose  it,  according 
to  the  strict  rules  of  law,  fiK)m  a  widi  to  do  complete  justice 
between  the  parties  (k). 

But  where  the  plainti£f  said  to  the  derk  of  the  defendant's 
attorney,  tibat  he  would  refer  the  question  in  dispute  to  him 
as  an  arlntrator,  and  on  the  clerk  declining  the  office,  added 
a  statement  admitting  the  defendant's  set-o£f;  the  court  held 
that  the  statement  of  the  plaintiff  was  admissible  against  him, 
and  mig^t  be  proved  by  the  clerk,  as  it  was  no  concession 
to  buy  peace,  although  the  clerk  added  that  the  plaintiff  de- 
sired him  to  eommunicate  to  the  defendant  what  he  had 
said,  with  a  view  of  inducing  Ihe  latter  to  agree  to  a  com- 
promise {I). 


II.  Voluntary  statements  by  the  arbitrator.'] — It  is  aques-  Whether 
tion  deservmg  the  deliberate  consideration  of  tlie  arbitrator  JJouid^uite 
in  each  particulax  case,  under  what  circumstances,  and  to  grounds  of 
what  extent,  he  should  give  an  explanation  of  the  grounds  party, 
of  his  award,  in  answer  to  inquiries. by  either  party,  made 
with  a  view  of  taking  proceedings  to  impeach  or  defend  it. 

We  have  before  seen  that  in  many  cases  the  courts  will 
reluse  to  receive  the  arbitratctf's  statements,  in  which  event 
the  explaination  would  be  merely  useless  (m). 

But  assuming  the  statements  available  as  evidence,  and 
the  arbitrator  willing  to  a;pswer  questions,  it  seems  advisable, 
as  far  as  may  be,  if  circumstances  permit,  to  adopt  the 
course  followed  by  some  arbitrators,  when  a  verbal  explana- 
tion is  sought,  of  declining  to  answer  inquiries,  unless  both 
parties  call  together  to  receive  the  explanation ;  for  it  may 
be  remarked  that  a  verbal  ex  parte  communication  is  open 
to  objection  in  some  respects ;  since  if  the  arbitrator  be  led 

(k)  Habershon  v.  Troby,  3  Bsp.     R.  358. 
38.  (ill)  P.  2,  ch.  5,  8.  8,  d.  2,  p.  300. 

(/)  ThomBon  v.  Austen,  2  D.  & 
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Pabt  II.  into  oonyersatioii  with  a  party,  or  with  the  attorney  of  one 
of  the  parties,  alone,  it  is  possible  he  may  do  the  absent 
party  a  serious  injuiy  by  an  unguarded  expression,  which 
a  question  from  the  latter,  had  he  been  present,   might 
have  induced  him  to  qualify.     It  is  also  possible  that  the 
result  of  the  interview  may  not  be  exactly  and  impartially 
reported.    To  prevent  misconception,  the  arbitrator,  if  he 
can,  had  better  make  all  his  communications  in  writing. 
AffidaTit  of      When  the  courts  were  more  willing  than  they  now  are  to 
set  aside  an  award  for  mistake,  we  have  previously  seen  that 
the  affidavits  of  the  arbitrator,  admitting  that  the  mistake 
had  been  made  out  to  his  sati8£a,ction,  was  perpetuaUy  re- 
quired by  Lord  Thurlow,  0.,  before  he  annulled  the  award(n). 
AffidaTit  to     We  have  before  noticed  that  an  affidavit  will  not  be  re- 
^^^       ceived  from  an  arbitrator  to  explain  his  intention  in  award- 
ing in  a  particular  manner,  the  terms  of  the  award  being 
'  clear  (o). 
AffidETitf  of     A  narration  of  mere  facts  concernmg  the  proceedings  m 
F^^JI^  the  reference,  stands  on  a  very  different  footing  from  an  ex- 
ence.  planation  of  the  mode  in  which  the  arbitrator  has  performed 

his  judicial  functions,  and  when  no  ground  of  etiquette  in- 
terposes, there  seems  no  reason  why  an  arbitrator  should 
not  depose  to  them  as  well  as'  any  one  else. 

Accordingly  we  find  on  motions  for  setting  aside  awards, 
or  in  showing  cause  against  such  motions,  affidavits  of  arbi- 
trators are  constantly  used  in  the  courts  of  law  and  equity  to 
explain  alleged  irregularities,  to  answer  charges  of  miscon- 
duct, to  show  under  what  circumstances  particular  meetings 
were  held,  and  in  what  manner  the  awaxd  was  executed  ( j9). 


Barrister         III.  fVhen  thearbiirator  isa'barrister.'] — When  the  arbitra- 
^?niiUDB    torhappen8tobeabarrister,heis  not  usually  expected  to  make 

affidayit. 

(n)  P.  2,  ch.  5,  8. 8,  d.  1,  p.  299.  158  ;  S.  C.  8  Dowl.  71 ;  Kingwell 

(o)  Gordon  v.  Mitchell^  3  Moore^  v.  Elliott,  7  Dowl.  423 ;  Blundell  v. 

241.  Brettargh,  17  Ves.  232 ;  Cleesly  v. 

(p)  Price  V.  WilliamB,  1  Yes.  Jr.  Peese,  8  Moore,  524 ;  Stalworth  v. 

365 ;  Hare,  In  re,  6  Bing.  N.  C.  Inns,  13  M.  &  W.  466. 
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an  affidavit  for  the  purpose  either  of  supporting  or  setting  ^^"  ^\ 
aside  the  award.  

There  is  a  well-understood  rule  among  the  members  of 
the  bar  that  they  should  decline  to  make  affidavits  respect- 
ing matters  in  which  they  are  engaged  professionally  ;  in 
which  capacity  they  are  considered  to  be  acting  when  filling 
the  office  of  arbitrator  (q).  The  rule  has  continually  met 
with  the  sanction  of  the  courts,  and  when  some  members  of 
the  bar,  in  their  anxiety  to  give  a  fiill  explanation  of  their 
conduct  as  arbitrators,  have  made  affidavits,  the  courts,  on 
some  occasions,  have  expressed  their  regret  at  the  step  they 
have  taken  (r). 

Where  a  matter  had  been  referred  to  a  barrister,  and  on  Using  arbi- 
showing  cause  against  a  motion  to  set  aside  the  award,  the  notes  on  mo- 
counsel  proceeded  to  read  a  copy  of  the  arbitrator's  notes,  t^^^  to  set 
verified  by  his  clerk ;  the  opposing  counsel  objected  to  his 
doing  so  on  the  ground  that  it  would  be  in  substance  infring- 
ing on  the  rule  above  alluded  to.     It  was  stated  that  the  arbi- 
trator was  willing  to  furnish  the  court  with  the  priginal  notes. 
But  on  Coleridge,  J.,  saying  the  rule  laid  down  by  the  bar 
was  a  very  proper  one,  and  that  it  would  certainly  be  in* 
fringing  on  it  if  such  notes  were  to  be  received,  the  point 
was  not  further  pressed,  and  the  notes  were  not  used  in  the 
argument  («). 

The  same  ground  of  professional  etiquette  which  precludes  Barrister 
a  barrister  acting  as  arbitrator  from  making  an  affidavit,  will  e^ialn  to  ° 
sometimes  induce  him  to  decline  answering  inquiries  of  the  *^®  part»^«' 
parties. 

In  a  recent  case  in  the  Queen's  Bench,  where  a  motion 
was  made  to  set  aside  the  award  of  an  eminent  barrister,  on 
the  ground  of  irregularity  in  examining. a  witness  of  the 
defendant's,  no  one  being  present  on  behalf  of  the  plaintiff; 
the  arbitrator,  in  answer  to  a  letter  of  the  defendant's 
attorney,  requesting  him  to  explain  the  facts,  and  inquiring 
whe^er  he  would  be  willing  to  state  on  affidavit  the  circum- 

(9)  Dobson  v.  Groves,  6  Q.  B.     Exch.  Ap.  16,  1847. 
637.  (i)  Doe  d.  Haxby  v.  Preston,  3 

(r)  Keene  &  Atkinson,   In  re,     D.  &  L.  768. 
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Part  II.  stances  and  purpose  of  the  meeting,  wrote  as  follows :  "  I 
very  deeply  regret  that  I  cannot  comply  with  either  of  your 
requests.  I  feel  an  intense  anxiety  to  explain  under  what 
circumstances,  and  for  what  purpose,  I  saw  either  of  those 
gentlemen  on  the  day  you  name,  but  I  consider  it  would  be 
improper  in  me  to  give  any  such  explanation  to  any  of  the 
parties  concerned.  The  court  have  the  power,  if  they  think 
fit,  of  calling  upon  me  for  an  explanation,  and  I  shall  be  re- 
joiced if  they  will  afford  me  the  opportunity  of  giving  it,  and 
that  they  may  not  be  disappointed,  I  will  make  it  my  object 
to  be  in  court,  ready  to  give  any  information  which  may  be 
called  for,  if  you  will  let  me  know  the  day  on  which  it  is 
arranged  to  dispose  of  these  rules.'"  Thijs  letter  was  brought 
before  the  court  by  the  affidavit  of  the  defendant's  attorney. 
The  court,  however,  did  not  make  any  application  to  the 
arbitrator  to  explain,  but  on  the  evidence  contained  in  the 
affidavits  before  them  set  aside  the  award  for  the  irregularity. 
In  giving  judgment.  Lord  Denman,  C.  J.,  by  noticing  the 
fact  that  a  special  pleader  present  at  the  meeting,  though  not 
professionally,  who  had  declined  to  make  an  affidavit  on 
the  ground  of  professional  etiquette,  might  with  propriety 
have  given  evidence,  seems,  by  his  silence  respecting  the 
arbitrator's  refusal,  tacitly  to  have  assented  to  the  correct- 
ness of  the  course  adopted  by  that  latter  gentleman  (t) . 

In  one  instance  where  there  were  several  arbitrators,  all 
barristers,  one  of  whom  made  an  affidavit,  while  the  other 
two,  though  declining  to  make  affidavits,  %vrote  letters  explar 
natory  of  what  were  the  matters  in  difference  on  the  refer- 
ence. Pollock,  C.  B.,  expressing  his  regret  that  the  one 
should  have  made  an  affidavit,  seemed  to  think  he  might 
look  upon  the  letters  of  the  other  arbitrators  as  good  as  affi- 
davits, but  Parke,  B.,  doubted  whether  the  court  could  notice 
them  at  all  {u). 
Court  in-         We   have  before   seen  that  in   some   instances,  though 


Whether 
court  can 
notice  ex- 
planatory 
letter. 


(/)  Dobson  v.  Groves,  6  Q.  B.     Exch.  Ap.  16, 1847.    See  P.  2,  ch. 
637.  5,  8.  8,  d.  2,  p.  303. 

(tt)  Keene  Si  Atkineon,   In  re. 
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rarely,  the  court  will  direct  an  inquiry  to  be  made  of  the  arbi-  ^^**  ^^^ 
trator  as  to  particular  facts  {a:).     When  such  is  the  case,  the  — — '-^' 
arbitrator  should  confine  his  answer  to  the  points  on  which  ^™bitai- 
the  court  has  asked  information,  and  not  go  into  a  general  ^^  ^« 
history  of  the  case  (y).  theTwaid. 

(»)  See  P.  2,  ch.  S,  8.  8,  d.  3,  p.  304. 
(y)  Morgan  v.   Mather,  2  Ves.  Jr.  15. 


G  G  *2 
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of*thr^pe  ^^  ^^^  ^^  '*^*  P*^  taking  up  the  award  as  made,  our 
and  con-  employment  is  to  record  its  effect,  to  illustrate  the  proper 
thiid  part.  iHode  of  performing  its  requisitions,  to  exhibit  how  it  maj 
be  made  available  as  a  cause  of  action,  or  means  of  defence 
at  law,  and  as  a  ground  of  proceedings  in  equity,  or  plea  in 
bar  of  a  suit :  and  how,  after  making  the  submission  a  rule 
of  court,  the  award  may  be  enforced  by  attachment,  execu- 
tion under  the  statute  of  Victoria,  or  by  judgment  and 
execution  in  the  cause  referred. 

Having  provided  thus  for  a  valid  award,  our  attention  is 
directed  to  the  steps  that  may  be  taken  in  the  case  of  one 
that  is  defective ;  and  succeeding  chapters  make  manifest, 
how,  and  for  what  cause,  an  award  may  be  summarily  set 
aside  on  motion ;  the  judgment  entered  pursuant  to  it  in  the 
cause  referred  annulled ;  or  the  award  itself  impeached  in 
equity. 

The  consequences  which  follow  on  the  failure  of  the  re- 
ference, are  declared  in  the  chapter  that  concludes  the 
work. 
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CHAPTER  L 


EFFECT  OF  THE  AWARD. 

This  chapter  treats  of  the  effect  of  an  award  generally,  as  p^^,  m, 
a  final  judgment  in  law  and  equity ;  it  examines  how  far  an     ^'^' 
award  concludes  a  party  from  subsequently  proceeding  to  Contents  of 
enforce  a  claim  within  scope  of  the  reference,  accidentally  *5^p^* 
or  intentionally  kept  back  from  the  arbitrator's  notice;  it 
considers  the  effect  of  an  award  to  transfer  a  right  to  pro- 
perty ;  it  directs  attention  to  the  consequences  of  an  award 
on   particular  subjects   and  to  particular  parties,   and  to 
strangers,  and  under  the  various  kinds  of  submissions ;  and 
it  shows  the  consequences  of  the  bankruptcy  of  a  party,  and 
states  the  operation  of  a  defective  award. 


I.  TTie  award  a  final  judgment  in  law  and  equity^ — An  Award  final 
award  is  a  final  and  conclusive  judmient,  as  between  the  j«<^«»* 

•'      °  ^  on  all  mat- 

parties,  respecting  all  the  matters  referred  by  the  submis-  tew. 
sion.     It  binds  the   rights   of  the  parties  for  all  time  (a). 
Whether  the  arbitrator  be  appointed  to  make  a  certificate  or  Certificate 
an   award,  his   decision   in   each  case   is  equally  conclu- 
sive  (i). 

(a)  Day  v.  Bonnin,  3  BiDg,  N.  C.  (A)  Price  v.  Price,  9  Dowl.  334 ; 

219 ;  Bird  v.  Cooper,  4  Dowl.  148 ;  Williams  v.  Monlsdale,  7  M.  &  W. 

Bac.  Ab.  Arb.  £;  Stonebewer  v.  134. 
Farrar,  9  Jur.  203. 
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equity. 


Part  III.      In  equity,  on  a  submission  by   order  of  the  court,  the 
LI-  award  is  viewed  as  a  decree,  and  as  equally,  if  not  more  con- 

Awardwa    1     i       (^) 
decree  in  ^^  ^ 

Yet  in  some  cases  the  Court  of  Chancery  will  not  allow 
an  award  to  be  made  binding  its  officers.  For  where  ac-> 
counts  were  directed  to  be  taken  by  the  Master,  and  liberty 
was  by  consent  given  to  the  parties  to  submit  to  arbitration 
any  question  of  account,  the  court  gave  liberty  to  the 
Master  to  adopt  the  arbitrator's  conclusions,  but  would  not, 
even  by  consent,  make  it  compulsory  on  him  to  do  so  (d) . 

An  award  made  after  the  time  limited  for  making  it  has 
expired,  when  the  delay  has  been  occasioned  by  the  fault  of 
a  party  (^),  or  after  revocation  of  the  arbitrator's  authority 
without  sufficient  grounds  {/),  has,  we  have  seen,  in  certain 
cases  an  effect  in  equity. 

When    a  veij^al    award  is  valid  and  effectual  has  also 
been  previously  considered  (g).    How  it  is  to  be  enforced  by 
action  (A),  and  whether  an  attachment  (t)  will  issue  for  dis- 
obedience to  it,  will  be  discussed  hereafter. 
Award  un-       An  award  under  seal  is  not  a  deed,  unless  delivered  as  a 
der  aeal  no  deed,  but  is  merely  a  writing  under  hand  and  seal  (i). 


Award 
made  after 
authority 
gone. 


Parol 
award. 


II.  Effect  of  a  colorable  award.^ — It  seems  to  have  been 
decreet arbi-  ^q^  uncommon  in  Scotland  for  paities  who  had  had  matters 
land.  in  dispute  between  them,  and  had  come  to  an  agreement 

respecting  them,  to  put  that  agreement  into  the  form  of  a 


Colorable 
decreet  arl 
tral  in  Scot- 


(c)  Travera  v.  Lord  Stafford,  2 
Ves.  Sr.  19  J  Pitcher  v.  Rigby,  9 
Price,  79. 

{d )  Scale  v.  Fothergill,  8  Beav. 
361. 

(e)  Morse  v.  Merest,  6  Madd. 
26.  See  P.  2,  ch.  3,  s.  2,  d.  4,  p. 
146,  as  to  giving  further  time; 
P.  3,  ch.  12,  8.  2,  enforcing  con- 
tract in  equity. 

(/)  See  P.  2,  ch.  3,  s.  3,  d.  3, 
p.  156,  as  to  refusing  injunction 
against  enforcing  award. 


{g)  See  P.  2,  ch.  5,  s.  1,  d.  1,  p. 
236. 

(A)  Hanson  v.  liversedge,  2 
Vent.  242;  S.  C.  Garth.  156.  See 
P.  3,  ch.  3,  8.  2,  d.  1,  pleading 
parol  award. 

(f)  See  P.  3,  ch.  6,  s.  1,  d.  4. 

(*)  Brown  v.  Vawscr,  4  East, 
5S4.  See  P.  2,  ch.  5,  s.  1,  d.  4,  p. 
242,  no  deed  stamp  requisite;  r. 
3,  ch.  3,  6.  2,  d.  1,  profert  unneces- 
sary in  pleading  it. 
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submission  and  decreet  axbitral,  for  the  purpose  of  giving  it  P^**  l^^- 

effect ;  and  an  opinion  was  entertained  by  some  of  the  most '-^ — 

eminent  men  at  the  Scotch  bar  that  a  decreet  arbitral  might 
properly  be  used  to  carry  an  agreement  into  execution,  and 
might  be  valid  as  such,  though  so  used.  A  transaction  of 
this  nature,  however,  coming  before  the  House  of  Lords,  it 
was  there  decided  that  an  agreement  carried  out  under  color 
of  a  submission  and  decreet  arbitral,  could  not  be  looked 
upon  as  a  valid  submission  or  a  valid  decreet  arbitral  (/). 


HI.  Effect  of  an  award  on  matters  in  difference  «of  No  action 
brought  forward.^ — After  an  award  has  been   made,  no  ^thinscope 
action  can  be  maintained  for  any  matter  in  difference  within  <^8»bini»- 
the  scope  of  the  submission,  though  it  were  not  in  fact 
brought  before  the  arbitrator,  nor  can  advantage  be  taken  of 
it  in  answer  to  a  motion  for  an  attachment.     Parties,  there- 
fore, must  be  careful  to  bring  forward  at  the  time  of  the 
reference  every  claim  within  the  submission  on  which  they 
intend  to  insist  {m). 

As  an  award  directing  mutual  general  releases  closes  all  Arbitrator 
accounts  between  the  parties  up  to  the  time  of  the  submission,  ^^^ 
it  precludes  a  second  arbitrator  on  a  subsequent  reference  award. 
of  all  matters  in  difference,  from  awarding  in  respect  of  a 
claim  which  existed  at  the  time  of  the  former  submission, 
and  might  have  been   decided  by  the   former  arbitrator, 
although  in  fact  it  was  not  considered  or  awarded  on  by 
him  (w). 

On  one  occasion,  where  the  arbitrators  left  out  of  their  Demand 
consideration  a  demand  clearly  within  the  submission,  but  **™^*    ' 
which  being  admitted  by  the  opposite  party  was  wrongly 
held  by  the  arbitrators  not  to  be  a  matter  in  difference  on 
which  they  ought  to  adjudicate,  the  court  seemed  to  think. 


(/)  Maule  V.  Maule,  4  Dow.  363  ;  Smith  v.  Johnson,  15  East,  213; 

Routledge  v.    Carruthers,  4  Dow.  Collins  v.  Powell,  2  T.  R.  766. 

392.  (n)  Trimingham  v.  Trimingham, 

(m)  Dunn  v.  Murray,  9  B.  &  C.  4  N.  &  M.  786. 


780;  Dicas  v.  Jay,  6  Bing.  519; 
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Part  III.  that  supposing  the  award  were  allowed  to  stand,  there  would 
'-^ — be  a  great  difficulty  in  recovering  that  debt  by  any  subse- 
quent proceeding  (o). 
Whether         How  £Etr  a  suit  wiU  lie  in  equity  in  respect  of  a  matter 
in  equity     neglected  to  be  brought  forward,  is  not  quite  clear  (p). 

^^'^tted*'        '*  ^^  ^^^  ^^^  ^y^  "^  equity  judge   in   Ireland,   that 
Accidental   though  an  award  made  on  a  submission  of  all  matters  in 
omiarion.     difference,  is  a  bar  to  any  action  respecting  a  claim  inten- 
tionally kept  back  on  the  reference,  yet  it  is  not  so  if  there 
have  been  a  purely  accidental  omission,  or  a  positive  refusal 
by  the  arbitrators  to  consider  the  claim,  as  not  being  within 
the  submission ;  though  if  they  treat  it  as  within  the  submis- 
sion, and   decide,  though  wrongly,  against  its  validity,  no 
action  respecting   it  can  be  maintained,  and  no  relief  can 
be  had  in  equity  {q). 
Party  made      Qn  a  reference  of  all  matters  in  difference,  for  the  purpose 
for  item       of  winding  up  the  affairs  of  a  partnership,  and  dividing  the 
omitted.      capital,  an  item  in  the  account  of  good  debts  owing  to  the 
partnership  was  accidentally  omitted,  and  the  award  was 
.  made  on  the  basis  of  that   account,  directing  one  of  the 
partners  to  receive  the  good  debts ;  the  court  of  equity,  to 
prevent  the  omission  from  being  prejudicial  to  the  interests 
of  those  entitled  to  the  fimd,  directed  the  appointed  partner 
to  account  for  what  he  had  received  of  the  good  debts  be- 
yond the  amount  estimated  in  the  award  (r). 
Award  not       An  award  on  a  submission  of  all  matters  in  difference,  is 
matters  not  Qo  bar  to  the  recoveij  of  a  demand  which,  though  it  existed 
in  differ-     g^g  ^  claim  at  the  time  of  the  reference,  was  not  then  a  matter 
in  difference  (s). 

Therefore  where  the  defendant,  owing  the  plaintiff  a  sum 
of  money  for  arrears  of  an  annuity,  gave  him  a  cognovit  for 
them,  but  disputed  the  plaintiff's  claim  to  other  sums  due 

(o)  Robson  &  Railston,  In  re,  1  (q)  Brophy  v.  Holmes.  2  Mol- 

B.  &  Ad.  723.     See  P.  3,  ch.  9,  8.  loy,  1. 

3,  d.  4>  matter  omitted  ^^und  for  (r)  Spencer  v.  Spencer,  2  Y.  & 

setting  aside  award.  J.  249. 

(  d)    Jones  V.   Bennett,   1   Bro.  («)    Ravee  v.  Farmer,  4  T.  R. 

P.  C.  528.     See  P.  3,  ch.  9,  s.  3,  d.  146 ;  Golightly  v.  Jellicoe,  4  T.  R. 

7,  as  to  discovery  of  new  matters.  i47,  n. 


ence. 
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on  a  partnership  account  between  them ;  and  on  the  same  ^^*^^  ^^^- 

day  that  the  cognovit  was  given,  both  parties  executed  an '-^ — 

agreement  of  reference  touching  the  accounts  and  all  matters 
in  dispute;  but  no  question  respecting  the  arrears  was  raised 
before  the  arbitrators;  the  court  held  the  claim  on  the 
cognovit  was  not  a  matter  in  difference  at  the  time,  and  that 
the  plaintiff  was  not  precluded  by  the  award  in  his  favor,  or 
a  release  of  all  demands  in  general  terms  executed  by  him 
pursuant  to  it,  from  proceeding  to  enforce  the  cognovit  (t). 

Nothing  but  the  questions  actually  referred  are  concluded  Award  no 
by  an  award.    Thus  a  reference  of  the  quantum  of  a  demand  ^^^cob- 
does  not  waive  any  objection  to  the  illegality  of  it  in  an  jectio^. 
action  for  the  sum  awarded  due  (u).     Nor  where  a  verdict 
is  found  for  the  plaintiff,  subject  to   a  point  of  law,  and 
leave  is  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit, does  an  agreement  to  refer  to  arbitration  the  amount  of 
the  damages,  and  an   award  made,  waive  the  question  of 
legal  liability,  unless  the  defendant  expressly   consent  to 
abandon  it  (x) . 


IV.  Effect  of  an  award  on  some  special  matters.'] — The  Effect  of 
effect  of  the  award  on  the  cause  referred  having  already  the  cause  le- 
been  incidentally  discussed  (y),  and  the  proceedings  in  the  ^'^'^^' 
action  to  judgment  and  execution  by  virtue  of  the  award 
forming  the  subject  of  a.  subsequent  chapter  {z)y  it  is  need* 
less  here  to  do  more  than  to  direct  attention  to  the  chapters 
which  treat  on  these  heads. 

So  we  may  dispose  of  the  question  of  costs,  since   the  On  costo. 
effect  of  the  award  as  to  costs  generally  has  been  stated  at 
length  in  the  second  part  {a) ;  and  special  consideration  has 
been  directed  to  the  consequences  which  follow  when  the 


(/)    Upton  V.  Upton,   1    Dowl.  (y)    Sec   P.   2,   ch.    6,    p.  336, 

400.  awarding  on  a  cause. 

(tt)  Steers  v.  Lasliley^  I  Esp.  166.  (z)  See  P.  3,  ch.  8. 

{x)  Oxenham  v.  Lemon,  2  D.  &  (a)  See  P.  2,  ch.  7)  p.  369)  award- 

R.  461.  ing  as  to  costs. 
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Part  III.  awaxd  directs  payment  of  the  costs  of  the  cause  (i),  and 
when  the  submission  provides  that   costs   shall   abide  the 
event  (c). 
Oto^^^  On  a  reference  by  a  husband  respecting  a  claim  to  chat- 

married       tels  real  or  personal,  in  right  of  his  wife,  we  have  previously 
woman.       ^^^^  ^^^  ^^  award  operates  as  a  sort  of  judgment,  and  is  a 
reducing  of  them   into  possession  (d).     When  a  husband 
has  contracted  to  sell  his  wife's  real  estate,  at  a  price  to  be 
fixed  by  arbitration,  how  fas  equity  will  enforce  the  award, 
is  elsewhere  considered  (e). 
On  matters      When  the  question  referred  relates  to  transactions  clearly 
able.    ^     illegal,  or  is  such  as  cannot  properly  form  the  subject  of  a 
reference,   the  award  is  not  binding,   and   cannot  be   en- 
forced (/). 
On  matters       How  far  matters  and  proceedings  of  a  criminal  nature  fall 

cnminal.  ...  " 

within  this  prohibition,  has  been  fiilly  discussed  in  the  com- 
mencement of  this  work  (^). 


Award  can-  V.  Effect  of  an  award  to  transfer  property,^ — An  arbi- 
right  to  trator  cannot  by  his  award  transfer  the  right  to  an  interest 
^**  in  lands  from  one  to  another,  whether  the  submission  be  by 

deed  or  not  {h) ;  neither  can  he  make  partition  of  land  be- 
tween tenants  in  common  by  his  award,  for  the  land  will 
not  pass  by  it,  but  he  must  direct  the  parties  to  execute 
conveyances  to  each  other  of  the  allotted  portions  {i). 

Yet  it  is  said  in  an  old  case  that  if  a  dispute  be  between 
two  respecting  the  title  to  a  lease  for  years  of  land,  and 
they  submit  the   matter  to   arbitration,  and  the  arbitrator 


{b)  See  P.  2,  ch.  7,  8.  1,  d.  4,  p.  (/)  Steers  v.  Laahley,  6  T.  R.  61 ; 

377.  Thorp  v.  Cole,  4  Dowl.  457 ;  S.  C. 

(c)  See  P.  2,  ch.  7.  8.  2,  p.  379.  2  C.  M.  &  R.  367 ;  S.  C.  in  error, 

(d)  See  P.  1,  ch.  2,  8.  1,  d.  3,  1  M.  &  W.  531      See  P.   1,  ch.  1, 
p.  23.  8.  1,  dd.  1,  3^  pp  6,  12. 

(«)  See  P.  1,  ch.  2,  s.  1,  d.  3,  p.         (g)  See  P.  1,  ch.  1,  s.  2,  p.  14. 
23,    husband    forced    to    procure         (h)  Rolle,  Ab.  Arb.  A.;  Marks 

wife's  conveyance;  P.  3,  cti.  4,  s.  v.  Marriott,  1  Ld.  Raym.  114. 
1,  d.  2,  valuation  made  carelessly.  (t)  Johnson  v.  Wilson,  WiUes,  248. 
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award  that  one  party  shall  have  the  land,  or  shall  have  the  ^^^  III. 

term,  this  is  a  good  gift  of  the  interest  in  the  term ;  but  if 

the  award  be  that  one  shall  permit  the  other  to  enjoy  the 
term,  this  is  no  good  gift  of  the  interest  in  it  (A:).     This  ^^^   ^^^^ 
case,  however,  seems  in  effect  only  to  show  that  the  award  is  title  as  be- 
conclusive  as  between  the  parties  on  a  question  of  disputed  ^^  ^^" 
title,  not  that  it  has  power  to  transfer  the  right  from  one  to 
the  other. 

When  it  is  necessary  for  the  party  to  whom  the  arbitrator  Not  give 
has  awarded  property  to  make  out  a  title  to  it  as  against  a  ^^ 
stranger  to  the  submission,  then  it  is  clearly  seen  that  the  stranger. 
award  has  not  the  effect  of  a  conveyance. 

An  action  between  the  owner  of  land  and  a  party  holding 
by  his  permission,  but  claiming  to  hold  as  bailiff  and  not  as 
tenant,  was  referred  to  an  arbitrator,  who  was  to  say  what 
was  to  be  done  by  the  parties  respecting  the  land.  He 
awarded  that  the  holding  was  as  tenant,  that  the  tenancy 
should  cease  on  the  delivery  of  the  award,  and  that  posses- 
sion of  the  land  should  be  delivered  up  to  the  owner  one 
month  afier. 

On  an  issue  between  the  landlord  and  an  execution 
creditor  of  the  tenant,  whether  the  crops  growing  on  the 
land  (which  had  been  seized  by  the  creditor  afier  the  deli- 
very of  the  award,  but  before  the  month  had  expired  or  the 
landlord  taken  possession)  were  the  property  of  the  tenant 
or  not,  the  court  held  that  the  award  had  not  the  effect  of 
transferring  to  the  landlord  the  property  in  the  land,  or  in 
the  growing  crops  which  would  have  passed  with  the 
land  (/). 

Though  an  award  in  an  action  of  ejectment  determining 
the  right,  and  ordering  the  land  to  be  delivered  up  to  the 
lessor  of  the  plaintiff,  was  held  to  be  conclusive  in  favor  of 
the  plaintiff's  claim,  on  a  second  action  of  ejectment  be- 
tween the  same  parties ;  in  giving  that  judgment  the  court, 
in  explanation  of  the  effect  of  the  award,  said  that  the  award 
could  not  have  the  operation  of  conveying  the  land,  but  that 

(jfc)  Trueloe  v.  Ycwre,  Cro.  Eliz.         (/)  Thorpe  v.  Eyre,  1  A.  &  E. 
223 ;  2  Leon.  104.  926. 
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Past  III.  there  was  no  reason  why  the  defendant  might  not  conclude 

— —  himself  by  agreement  from  disputing  the  title  of  the  lessor  in 

ejectment,  and  that  as  the  parties  had  consented  that  the 
award  should  be  conclusive  as  to  the  right  to  the  land,  that 
was  sufficient  to  bind  them  in  the  action  of  ejectment  (m). 
Commenting  on  this  case  in  the  one  previously  quoted,  Pat- 
teson,  J.,  said  the  effect  of  the  award  here  was,  that  the  land 
hetd  always  been  the  property  of  the  claimant,  but  that  in  the 
case  before  him  the  award  found  that  the  property  in  the 
land,  so  far  as  the  possession  during  the  term  was  concerned, 
was  in  the  tenant,  and  then  he  added,  ^'  Is  there  any  in- 
stance in  which  an  award  has  been  held  to  transfer  pro- 
perty ?'*  («). 

The  following  case  shows  that  personal  property  cannot  be 
transferred  by  an  award. 
Award  can-      ^  award,  oidering  that  a  tenant  should  deliver  up  to  his 

not  transfer  .  . 

personal      landlord  on  a  certain  day  a  stack  of  hay  left  on  the  premises 
property,     j^y  ^j^^  tenant,  on  the  tenant  being  paid  or  allowed  a  certain 
sum  in  satisfaction ;  it  was  held  that  the  property  in  the  hay 
did  not  pass  to  the  landlord  on  his  tender  of  the  money  by 
mere  force  of  the  award,  against  the  consent  of  the  tenant, 
who  refused  to  accept  the  money  or  deliver  up  the  hay,  and 
therefore  that  the  landlord  could  not  maintain  trover  for  it, 
but  that  his  remedy  was  on  the  award:    though  had  the 
tenant  accepted  the  money  that  would  have  been  a  ratifica- 
tion of  the  award,  and  an  assent  to  the  transfer  of  the  pro- 
perty {o). 
Award  by       An  award  made  under  an  Act  of  P^Kament  differing  from 
o^te  aTa  ^^  award  under  a  private  submission,  often  has  the  effect  of 
conyeyance.  transferring  property  of  its  own  force  without  any  subse- 
quent act  of  the  parties. 
Award  im-       Thus,  under  the  old  general  Inclosnre  Act,  stat.  41,  Geo. 
sure  Act     HI*  ^'  ^^^y  the  legal  title  to  an  allotment  of  land  is  acquired 
by  the  award  of  the  commissioners,  when  dt»ly  executed  and 
proclaimed,,  without  any  conveyd^nce. 

(m)  Doe  d.  Morris  v.   Rosser,  3     926. 
East,  15.  (o)    Hunter  v.    Rice,    1!>    East» 

(n)  Thorpe  v.  Eyre,  1   A  &  E.      100. 
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It  is  to  be  observed  that  by  that  Act  the  title  does  not  P^^^  I^X. 

OS    I 

vest  by  the  mere  allotment  of  the  land  to  the  party.     It  is        ' 
the    subsequent  award  that  conveys  the  title  (^).     Even  ^J*«*^«' 
where  a  local  act  gave  the  parties  power  to  enclose  or  fence  by  allot- 
in  their  allotments,  and  to  sell  and  convey  their  interests  in  ^^^^^^ 
them  before  the  execution  of  the  award,  it  was  held  that  this 
power  to  enclose,  and  so  to  enjoy  in  severalty,  and  to  sell, 
might  well  be  exercised  without  the  legal  seisin  in  the  land, 
that  there  was  nothing  to  countervail  the  effect  of  the  gene- 
ral Act  above  alluded  to,  and  that  therefore  the  legal  free- 
hold did  not  pass  to  the  aUottee  before  the  execution  of  the 
award  (q). 

The  right  to  tithes  may  be  extinguished   by  an  award  Award  ex- 
under  a  statute  directing  commissioners  to  set  out,  allot,  and  ^^^  to"*^ 
award  portions  of  the  waste  in  lieu*  of  tithes ;  but  it  does  not,  ^^e«- 
under  tbis  provision,  pass  by  the  mere  allotment  before  the 
award  is  made  (r). 

It  may  be  noticed  that  the  legal  title  to  the  purchase-money  when  title 
or  compensation^money  to  be  ascertained  by  the  award  of  a  J^^*j^n^^" 
commissioner  under  an  Inclosure  Act  is  not  complete  until  money 
the  award  be  made.     Therefore,  if  a  person  entitled  to  such  *^™^ 
money  assign  away  his  interest  before  the  award  is  made, 
he  is  not  a  necessary  party  to  a  bill  filed  by  the  assignee  for 
the  recovery  of  the  money  («). 

In  some  instances,  however,  the  legislature  by  the  use  of  when  title 
appropriate  words  gives  the  seisin  and  legal  estate  upon  the  ^  land  paw 
allotment  only,  and  before  the  execution  of  the  award  {t).      ment. 

Under  a  statute  which  directed  that  the  herbage  of  certain  j^^raid  a 
closes  should  be  and  remain  to  the  use  and  benefit  of  such  parliament- 
persons  as  the  commissioners  should  appoint,  an  award  as-  tion. 
signing  the  herbage  to  the  surveyors  of  the  highways  for  a 
certain  township,  and  their  successors  for  the  time  being, 

ip)   Farrer  v  Billing,  2  B.  &  A.         (s)  Cator  v.  The  Croydon  Canal 

171 ;  See  1  &  2  Geo.  IV.  c.  23.  Company,  4  Y.  &  C.  406. 

{q)  Fairer  v.  Billing,  2  B.  &  A.         (0  Doe  d.  Harris  v.  Saunder,  5 

171 ;  Greathead  v.  Morley,  3  M.  &  A.  &  R.  664 ;  Kinf^aley  v.  Yonng, 

G.  139.  17  Vee.  468 ;  18  Ve«.  207;  Doe  d. 

(r)  Ellis  V.  Amison,  5  B.  &  A.  Duke  of  Beaufort  v.  Neeld»  3  M.  & 

47.  G.271. 
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Part  III.  ^^jg  held  good,  as  amounting  to  a  parliamentary  declaration 

'        of  the  parties  who  were  to  hold  it ;  although  the  award  would 

have  been  bad  as  a  common  law  conveyance,  since  surveyors 
of  the  highways  are  not  a  corporate  body.  The  lord  of  the 
manor  in  whom  the  fee  of  the  soil  was  vested  was  held  to  be 
a  trustee  for  the  surveyors  for  the  time  being  as  to  the 
herbage  {u). 


Bffectofthe 
award  on 
Infanta. 


Corponi- 
tions. 

Parties 
added. 

Agents. 
Attoniies. 

Executors. 


Trustees. 
Assignees. 
Public  offi- 
cers. 

Strangers  to 
submission. 


IV.  Effect  of  an  award  on  tfie  parties  and  strangersJ] — 
As  an  examination  of  the  effect  of  an  award  on  parties  and 
others  occupies  many  pages  elsewhere  in  this  work,  we 
must  refer  to  them  for  an  exposition  of  the  effect  of  an 
award  on  infant  parties  (:r),  on  corporations  and  corporate 
property  (y) ;  on  parties  added  on  the  reference  of  a  cause, 
and  on  those  who  have  in  fact  become  parties  by  acqui- 
escence in  the  reference  (z) ;  on  agents  (a),  or  attomies  (i), 
who  have  referred  matters  respecting  their  principals*  in- 
terests ;  on  executors,  both  when  themselves  parties  to  re- 
ferences relating  to  their  testator's  estate,  and  when  only 
interested  as  representing  a  deceased  party  to  the  submis- 
sion (c)  ;  on  trustees  {d)y  or  assignees  of  bankrupts  and  in- 
solvents (e) ;  on  public  officers,  in  whose  name  by  statute  a 
company  are  to  sue  and  be  sued  (/) ;  and  on  those  who  are 
strangers  to  the  submission  (g). 


(«)  Johnson  v.  Hodgson,  8  East^ 
38. 

(x)  See  P.  1,  ch.  2,  b  1,  d.  4,  p. 
24;  P.  3,  ch.  4,  8.  1,  d.  2 

(y)  Att.  Gen.  v.  Clements,!  Turn. 
&  R.  58.  See  P.  1,  ch.  2,  s.  1,  d. 
6,  p.  28 ;  P.  3,  ch  4,  s.  3,  d.  1,  cha- 
ritable corporations  ;  P.  3,  ch.  6,  s. 
1,  d.  3,  attachment  againHt  corpora- 
tions. 

(«)  See  P.  1,  ch.  2,  s.  1,  d.  7,  p. 
29 ;  P.  3,  ch.  4,  8.  I,  d.  2,  stranger 
consenting  to  award. 

(a)  See  P.  1,  ch.  2,  s.  2,  d.  1,  p. 
30. 

(b)  See  P.  1,  ch.  2,  b.  2,  d.  2,  p. 
32. 


(c)  See  P.  1,  ch.  2,  s.  2,  d.  4,  p. 
36,  reference  by  executors ;  P.  3, 
ch.  6,  s.  1,  d.  3,  liability  to  attach- 
mrnt ;  P.  2,  ch.  3,  s.  3,  d.  8,  p. 
165,  liability  party  djring. 

{d)  See  P.  1,  ch  2,  s.  2,  d.  5.  p. 
39. 

(e)  See  P.  1,  ch.  2,  s.  3,  d.  1,  p. 
40. 

(/)  See  P.  1,  ch.  2,  s  2,  d.  7,  p. 
39;  Corpe  v.  Glyn,  3  B.  &  Ad. 
801. 

(  ff)  SeeP.  2,  ch.  8,  s.  4,p.  425;  P. 
3,  ch.  4, 8. 1,  d.  2,  liability  of  stranger 
in  equity ;  P.  3,  ch.  3,  s,  5,  d.  3, 
award  as  evidence  affecting  stran- 
gers. 
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Where  the  defendant  had  been  arrested,  a  reference  of  P^m  III. 

OH.   I< 

the  cause  on  the  trial  (a  juror  being  withdrawn  by  consent) _ 1— 

was  held  not  to  entitle  the  defendant  to  be  discharged  out  <^f  ^]^J^^f 
custody   at  the   plaintiff's  suit  even  after  the  award  was  defendant 
made ;  since,  as  neither  the  submission  by  rule  of  court,  nor  ^  ^' 
the  award,  made  any  provision  for  his  discharge,  the  inten- 
tion of  the  arbitrators  seemed  to  be  that  all  things  should 
remain  in  statu  quo  until  the  award  was  performed  (A). 

In  one  instance,  where,  after  an  award  made,  the  plaintiff  Proceeding 
proceeded  in   the   cause  referred  and  obtained  a  verdict,  aaer  award. 
the  court  refused  to  set  aside  the  verdict,  and  left;  the  de- 
fendant to  his  remedy  by  action  on  the  arbitration  bond  (t). 

If  a  party,  pending  a  reference,  assign  his  contingent  Assigning 
right  under  the  award,  and  after  an  award  in  his  feivor,  re-  *?"|J{"^^ 
oeive  the  sum  awarded  ftx)m  his  opponent,  an  action   for  award 
money  had  and  received  will  lie  against  him  at  the  suit  of      ^' 
the  person  to  whom  he  has  assigned  his  claim ;  and  if  the 
one  who  has  parted  with  his   interest  pay  the  arbitrator's 
charges  on  taking  up  the  award,  and  receive  from  the  party 
against  whom  the  award  has  been  made,  not  only  the  sum 
awarded,  but  also  that  amount  of  the  costs  of  the  award  for 
which  the  latter  is  made  liable,  the  amount  of  the  costs  so 
paid  over,  as  well  as  the  sum  awarded,  may  be  recovered  by 
the  assignee  in  the  same  action  {k). 

The  effect  of  the  award  on  the  arbitrator,  whether  it  gives  Bsbct  of 
him  a  right  to  remuneration  (/),  and  what  liability  it  may  *i!'^*^i^L. 
impose  on  him  in  respect  of  directions  contained  in  it  (m),  tor. 
or  in  respect  of  money  or  chattels  deposited  with  him  to 
abide  his  decision  (n),  is  examined  in  the  concluding  chapter 
of  the  previous  part. 


VII.  Effect  of  an  award  on  a  party  bankrupt] — The  vali-  Award  not 
dity  of  the  award  is  not  necessarily  affected  by  a  party,  after  ^^  ^ 

of  a  party. 
(h)  Apeley  v.  Crosley,  Barnes,  54.         (/)  See  P.  2,  ch.  9,  8.  1,  p.  434. 

(i)   Potter  V.  Day,  Pract.  Reg.         (m)  See  P.  2,  ch.  9,  a,  2,  d.  2,  p. 

C.  B.  47.  438. 

(k)  Smith  V.  Jonea,  1  Dowl.  N.         (n)  See  P.  2,  ch.  9,  a.  2.  d.  3,  p. 

S.  626.  439. 

H   H 
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Paht  III,  entering  into  the  submission,  becoming  bankrupt  before  the 
execution  of  the  awaxd  (o) ;  but  it  may,  nevertheless,  be  en- 
forced by  action  (^),   by  attachment  (f),    by  entering  up 
judgment  and  issuing  execution  in  the  cause  referred  (r),  as 
in  other  cases. 
Effect  of         if^  however,  nothing  but  the  question  of  the  liabOity  of  a 
and  Insol-    party  to  a  debt,  or  of  the  amount  of  a  debt  owing  by  him,  be 
^®"^^^^^  referred,  and  he  afterwards  become  bankrupt,  and  obtain  his 
a  debt        certificate,  or  be  discharged  under  the  Insolvent  Debtors* 
Act,  the  fact  of  the  arbitrator  having  awarded  against  him 
cannot  preclude  him  from  claiming  the  benefit  of  the  statutes 
of  Bankruptcy  or  Insolvency,  to  relieve  himself  from  liability 
in  respect  of  all  debts  from  which,  had  there  been  no  re- 
ference, the  statutes  would  have  protected  him.     In  such 
case  the  award  will  be  set  aside  («),  or  if  the  bankrupt  have 
been  taken  on  an  attachment  before  he  has  obtained  his 
certificate,  he  will,  after  obtaining  it,  be  entitled  to  be  dis- 
charged out  of  custody  (t). 
On  costs  But  if  the  award,  besides  ordering  the  payment  of  a  debt 
bie.           from  which  the  bankrupt  is  protected  by  the  certificate,  also 
direct  him  to  pay  costs  from  which  he  is  not  so  protected, 
the  award  will  be  enforced  against  him  as  to  the  costs  (t^). 
Sum  award-      An  award  of  a  sum  certain  creates  a  debt  which  is  prove- 
titioning^  aWe  undcr  a  commission  of  bankruptoy,  and  is  a  good  peti- 
"*^*<*''*     tioning  creditor's  debt  (x). 

debt.  . 

Penalty  in  When  a  party  fails  to  perform  the  award,  the  arbitration 

arbitration  bond  being  forfeited,  the  penalty  becomes  a  debt  sufficient 

petitiwihig  ^^*^  ^^  award  be  set  aside,  as  a  petitioning  creditor's  debt, 

CTeiitor'8  to  Support  a  commission  of  bankruptcy.     The  mere  filing  a 


(o)  Sec  P.  2,  ch.  3,  8.  3,  d.  4,  p.  (s)  R.  v.  Bingham,  2  Tyrw.  46. 

167,  revocation  by  bankruptcy.  (0    R.  v,  Davis,  9  East,  317; 

(p)  Tayler  v.  Marling,  2  M.  &  Baker's  Case,  2Stra.  1162. 

G.  56.  («)  R.  V.  Davis,  9  East,  317 ; 

(g)  Hemsworth  v.  Brian,  1  C.  B.  Haswell  v.  Thorogood,  7  B.  &  C. 

131.     See   P.  3,  ch.  6,  s.  3,  d.  3,  705. 

showing;  cause  against  attachment.  (x)  Antram  v.  Chace,  15  East, 

(r)  Andrews  v.  Palmer,  4  B.  &  208. 
A.  250.    See  P.  3,  ch.  8. 
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bill  in  CluuiceTj  to  impeach  the  award  will  not  suspend  its  I^^r^  m* 
e£fect,  or  make  the  debt  insufficient  (z).  '  . 


VIII.  Effect  of  an  award  on  the  attorney* 8  lien  for  costs^  Attorney's 
—The  attorney  of  the  plaintiff  in  the  cause  referred  has  a  a^ded?"* 
lien  for  his  costs  upon  a  sum  awarded  to  the  plaintiff  as  he 
has  upon  a  sum  recovered  by  verdict  and  judgment,  and  if, 
after  notice  of  the  lien,  the  defendant  pay  the  money  to  the 
plaintiff,  instead  of  to  the  plaintiff's  attorney,  the  latter  may 
compel  a  repayment  to  himself  by  summary  application  to  Enforcing 
the  court,  and  he  will  not  be  prejudiced  by  a  collusive  release  of  wurt."*^ 
from  the  plaintiff  to  the  defendant  {a). 

An  arbitrator  awarded  that  the  plaintiff  had  no  claim  on  Not  nnleBi 
the  defendant  in  the  action,  but  ordered  a  third  person,  party  g^^^j, 
to  the  reference,  to  pay  the  plaintiff  a  sum  of  money  €md  the 
costs  of  the  reference.  The  plaintiff  having  subsequently 
become  a  bankrupt,  his  attorney,  who  claimed  a  lien  for  his 
costs  on  the  sum  awarded,  applied  for  &  rule  calling  on  the 
third  party  to  pay  him  the  amount,  the  latter  having  declined 
to  do  so,  as  the  bankrupt's  assignee  would  not  sanction  the 
payment.  The  court  refused  the  motion  on  the  ground  that 
as  such  a  rule  would,  under  the  1  &  2  Vict.  c.  110,  s.  18, 
have  the  conclusive  effect  of  a  judgment,  it  would  not  be 
granted  unless  the  claim  were  free  from  all  doubt,  which  the 
court  did  not  consider  it  to  be  in  the  case  before  them  (d)« 

If  an  uncertificated  bankrupt  bring  an  action  for  work  When  lien 
done  by  him  subsequent  to  his  bankruptcy,  his  attorney,  if  todSmof 
the  action  be  referred,  has  a  lien  for  his  costs  of  the  action  assignees 
and  reference  on  the  amount  awarded  to  the  bankrupt  para-  bankrupt. 
mount  to  the  claim  of  the  assignees :  and  if  in  consequence 
of  a  claim  by  the  assignees  the  defendant  refuse  to  pay  the 
amount  to  the  bankrupt,  and  an  action  be  commenced  in  the 
bankrupt's  name  on  the  award,  the  defendant  may  obtain  an 

{z)  Lingood^  Ex  parte,  I  Atk.  526. 
240.  (b)  Holcroftv.  Manby,  2  D.  & 

(o)    Ormerod  v.  Tate,   1    East,  L.  319. 
464;  Symonds  v.  Mills,  8  Taunt. 

H  H  2 
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Set-off  of 
cross  sums 
awarded, 
snbject  to 
attomies* 
lien. 


Part  III.  interpleader  rule  calling  on  the  assignees  to  contest  their 

right  as  against  the  attorney  (c). 

The  ninety-third  rule  of  H.  T.  2  Wm.  IV.  (cf),  which  pro- 
yides  that  "  no  set-off  of  damages  or  costs  between  parties 
shall  be  allowed  to  the  prejudice  of  the  attorney's  lien  for 
costs  in  the  particular  suit  against  which  the  set-off  is 
sought,  provided,  nevertheless,  that  interlocutory  costs  in 
the  same  suit,  awarded  to  the  adverse  party,  may  be  de- 
ducted," is  quite  unqualified  in  its  terms,  and  embraces 
causes  referred  as  well  as  causes  which  are  pursued  to  their 
legal  result  in  court  (e). 

Practice  be-     Previous  to  this  rule  the  practice  of  the  courts  did  not 

rnici.  ^^^'^  coincide.  In  the  Common  Pleas,  where  an  arbitrator 
awarded  the  costs  of  a  nonsuit  to  be  paid  by  the  plaintiff, 
and  a  larger  sum  in  respect  of  matters  not  in  the  cause  to  be 
paid  as  a  debt  by  the  defendant,  the  plaintiff  was  held  en- 
titled without  motion  to  a  set-off,  without  regard  to  the  Hen 
of  the  defendants  attorney.  In  the  other  courts  the  lien  of 
the  attorney  was  treated  as  paramount  to  the  equitable 
claims  of  the  parties  against  each  other  {/). 

Since  the  rule  of  H.  T.  2  Wm.  IV.  the  Court  of  Exchequer 
made  absolute  a  rule  for  setting  off  the  defendant's  costs  in 
an  action  referred  and  found  for  him  against  a  larger  sum 
awarded  to  the  plaintiff  formatters  out  of  the  cause,  but  added 
the  proviso  that  the  set-off  should  be  subject  to  the  lien  of 
the  plaintiff's  attorney  for  his  costs  (g). 

Where  cross  actions  were  referred  and  the  arbitrator 
directed  judgment  for  a  certain  sum  for  the  respective  plaintiffs 
in  each,  the  court  refused  to  allow  one  judgment  to  be  set- 
off against  the  other  without  first  satisfying  the  attorney's 
lien  (A). 


Decicion 
since  the 
new  mles. 


Setting  off 
cross  judg- 
ments. 


(c)  Jones  V.  Tumbull,  2  M.  & 
W.  601. 

(d)  Reported  3  B.  &  Ad.  388. 

(e)  Cowell  V.  Betteley,  10  Bing. 
432.  See  Figes  v.  Adams^  4  Taunt. 
632. 


(/)  PigM  ▼•  Adams,  4  Taunt. 
632. 

(s)  Caddell  v.  Smart,  4  Dowl. 
760. 

(A)  Domett  V.  Hellyer,  2  DowL 
540. 
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IX.  Effect  of  an  award  under  the  various  kinds  of  sub-  i*^&*  ^I- 


CH.Z. 


tntssions.] — The  effect  of  an  awaxd,  so  fiEur  as  it  depends  on . 
Che  character  of  the  submission,  whether  that  be  by  parol  (t),  ^!^^ 
by  agreement  not  capable  of  being  made  a  rule  of  court  (k),  mlmuirioii 
by  agreement  under  the  statute  of  William  the  Third. (/),  By^i^rae- 
whether  it  be  made  in  a  court  of  common  law  (m),  or  in  a  ^«>*- 
suit  by  order  of  equity  (n),  has  been  previously  considered  statute, 
in  treating  of  the  respective  classes  of  submissions ;  it  is  ^^^^ 
sufficient,  therefore,  in  this  place,  merely  to  advert  to  the  re-  In  a  suit 
spective  sections  and  divisions  iudicated  in  the  notes  for 
further  information  on  this  particular. 

The  various  modes  of  obtainincr  the  benefit  of  the  award  Vanouf 

,  modes  oxen- 

by  action  at  law  (o),  or  suit  in  equity  {p)  founded  upon  it;  forcing 
by  pleading  it  (y),  or  producing  it  in  evidence  (r)  to  defeat  By*][^^on 
an  action  or  suit;  by  attachment  (s) ;  by  execution  under  the  or  suit. 
statute  of  1  &  2  Vict.  c.  110,  s.  18  {t)  ;  by  judgment  and  ment 
execution  in  the  cause  referred  (u) ;  are  fidly  considered  in  5^  «xecu- 

^    '  '  -^  tion  under 

subsequent  chapters.  the  statute 

or  in  the 
cause. 

X.  Effect  of  awards  under  particular  statutes,]  — In  order  Award  by 
to  ascertain  the  effect  of  an  award  made  under  a  statute,  re- 
ference must  be  had  to  the  particular  provisions  of  the  Act 
in  question  in  each  case. 

Much,  however,  has  already  incidentally  been  stated  con-  Bankrupu. 
ceming  the  effect  of  awards  made  under  the  statutes  relating  ^^^^ 
to   Bankrupts  and  Insolvents  (x),  to  Savings^  Banks  and  ^.'^. 
Friendly  Societies  (y),  to  Masters  and  Workmen  in  trades  Societies. 

Masters. 
Workmen. 

(i)  See  P.  1,  ch.  3,  8.  2,  d.  1,  p.  (q)  See  P.  3,  ch.3,  s.  3,  pleading 

63.  award  at  law ;    P.  3,  ch.  4,  s.  2, 

(k)  See  P.  1,  ch.  3,  8.  2,  d.  2,  p.  pleading  award  in  equity. 

54.  (  r)  See  P.  3,  ch.  3,  8.  .5. 

(0  See  P.  1,  ch.  3, 8.  3,  d.  1,  p.  («)  See  P.  3,  ch.  6. 

67.  (0  See  P.  3,  ch.  7. 

(to)  See  P.  1,  ch.  3,  8.  6,  dd.  4,  («)  See  P.  3,  ch.  8. 

10,  pp.  77,  89.  («)  See  P.  1,  ch.  2,  a.  3,  d.  1,  p. 

(»)  See  P.  1,  ch.  3,  8.  7,  d.  1,  p.  40 ;  P.  1,  ch.  3,  8.  7,  d.  2,  p.  91- 

90.  (y)  See  P.  1,  ch.  1,  s.  1,  d.  2,  p. 

(o)  See  P.  3,  ch.  3,  8.  1,  p.  484.  10;  P.  1,  ch.  2,  8.  3,  d.  2,  p.  42; 

ip)  See  P.  3,  ch.  4,  8. 1.  P.  1,  ch.  3,  8.  7,  d.  8,  p.  98. 
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Pabt  III.  njj^  manufaotares  {;?),  and  concerning  the  Lands  of  Elcde- 
ZT  — rsiastioal  and  Collegiate  Corporations  (a),  and  the  expenses  of 
cal,&c.,  the  keep  of  Prisoners  in  County  Gaols  (d).  In  the  same 
^^^'     manner  allusion  has  been  made  to  the  effect  of  awards  under 

uons.  

Prbonew'  "  The  Lands  Clauses  Consolidation  Act,  1845,"  "  The  Rail- 
2^^  ways  Clauses  Consolidation  Act,  1845,"  and  "  The  Compa- 
Mways,    ^ies  Clauses  Consolidation  Act,  1845"  (c). 

and  Uompa*  -  _ 

Hies  Ckuues  The  effect  of  awards  under  Inclosure  Acts  to  give  a  title 
^ciosuw  *^  lands  has  been  recently  discussed  in  the  preceding 
Acts.         pages  (rf). 


Alteration       XI.  Effect  of  altering  an  award!] — The   court  has  no 
Se*coi^  ^  power  to  alter  or  amend  the  award  [e). 

We  have  previously  seen  that  after  executing  the  award 
By  the  ap-  xhe  arbitrator  himself  cannot  alter  its  terms,  and  that  his 

Ditntor. 

substituting  one  sum  for  another  in  the  amount  awarded, 
after  the  award  has  been  completed,  is  of  no  effect  whatever 
any  more  than  an  obliteration  or  cancellation  by  accident(y). 
By  a  party.  A  material  alteration  by  a  party  interested  in  the  award 
would  probably  have  a  much  more  serious  effect,  and  might 
avoid  the  instrument  altogether  {g). 

Where  there  was  a  fnistake  in  the  recital  of  the  umpirage 
in  the  Christian  name  of  one  of  the  arbitrators  who  appointed 
the  umpire,  an  alteration  made  by  a  stranger  subsequently 
to  the  publication  of  the  award  by  striking  out  tlie  wrong 
and  inserting  the  right  Christian  name,  the  court  held,  did 
not  vitiate  the  award,  but  left;  it  in  the  state  in  which  it  was 


By  a  stran- 
ger. 


(z)  See  P.  1,  eh.  1,  e.  1,  d.  2,  p. 
9;  P.  l^ch.  2,  6.  3,  d.  5,  p. 46;  P. 
1^  cb.  3,  8.  7«  d.  8,  p.  97. 

(a)  See  P.  1,  ch.  2,  b.  3^  d.  4,  p. 
46. 

{h)  See  P.  1,  ch.  2,  s.  3,  d.  6,  p. 
47;  P.  I,  ch.  3,  8.  7-  d.  8,  p.  97. 

(c)  See  P.  1,  ch.  1,  s.  1,  d.  2,  p. 
8 ;  P.  1,  ch.  2,  8  3,  d.  3.  p.  46 ; 
P.  J,  ch.  3,  8.  7,  d.  7,  p.  93. 

{d)  See  d.  5j  of  this  chapter,  p. 


462.    See  also  ante,  p.  8. 

(«)  Hall  V.  AlderaoD,  2  BiDg. 
476;  Wood  V.  Duncan,  7  Dowl. 
91;  Moore  v.  But1in»  7  A.  &  £. 
595. 

(/)  Henfree  v.  Bromley,  6  East, 
308.  See  P.  2,  ch.  3,  s.  1,  d.  3,  p. 
134. 

{g)  Henfree  v.  Bromley,  6  East, 
308 ;   Pigot's  Case,  11  Rep.  27,  a. 
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before  the  alteration,  the  mistake  being  immaterial.    .The  ^^aut  in. 

CH    I 

court,  however,  added,  that  if  the  alteration  had  been  made '—^ 

in  any  material  part  it  would  have  been  fatal  (A).     Ii^  ^'^  teratio^  *^ 
earlier  case,  however,  just  cited,  where  the  alteration  by  the 
arbitrator,  though  in  a  material  point,  was  treated  simply  as 
nugatory,  it  was  likened  to  a  spoliation  by  a  stranger,  as  if 
that  were  simply  void  (i). 


XII.  Effect  of  a  defective  award,] — The  second  part  of  Award  not 
this  work  has  fully  treated  of  the  effect  of  an  award  which  ^"*^ 
leaves  a  matter  in  difference  brought  before  the  arbitrator 
undisposed  of  (A:),  or  which  decides  conditionally  (/),  or  in  Conditional 
the  alternative  (w),  or  which  delegates  the  decision  to  ano-  ^^*eniative. 
ther,  or  reserves  it  for  the  future  determination  of  the  arbi-  o/i^r^ng 
trator(n),  or  which  is  deficient  in  certainty  and  particula- ®^"*^°"*y- 

TT        *«   * 

rity  (o),  or  which    is  repugnant   and   inconsistent  (p),   or  ^°^"**"- 
which  is  foimded  on  a  mistake  either  apparent  on  the  face  of  «-^^*^  * 
the  award  or  not  (y),  or  which  contains  directions  which  the  Bxceedinff 
arbitrator  has  no  power  to  order  (r).  authority. 

How  awards  open  to  any  of  the  above    objections  are  Conse- 
to   be    dealt    with,    to    what    extent  they   invalidate    the  Sefocts^in 
award  («),  and  in  what  cases  defects  in  the  award  may  be  ^^'    , 

1  ;  i.  ,         1  1  /  \    1         .   .         1  Taking  ad- 

taken  advantage  of  by  plea  or  demurrer  (^),  by  giving  them  vantage  of 

defects  by 


(A  )  Trew  v.  Burton,  1  C.  &  M. 
533. 

(t)  Henfree  v.  Bromley,  6  East, 
308. 

{k)  See  P.  2,  ch.  5,  s.  4,  (1.  2.  p. 
252  ;  P.  2,  ch.  6,  88.  1,  2,  4,  5,  as 
to  a  cause  ;■  P.  2,  ch.  7,  as  to  costs. 

(/)  See  P.  2,  ch.  5,  s.  4.  d.  8,  p. 
268. 

(m)  See  P.  2,  ch.  5,  s.  4,  d.  9>  p* 
270. 

(n)  See  P.  2,  ch.  5,  s.  4,  dd.  10, 
11,  p.  271,  274. 

(o)  See  P.  2,  ch.  5,  s.  5,  p.  277 ; 
P.  2,  ch.  7,  8.  1,  d.  3,  p.  373,  as  to 
costs ;  P.  2,  ch.  8,  8.2,  d.  3,  p*  418, 
as  to  act  to  he  done. 


{p)  See  P.  2,  ch.  5,  s.  7,  p.  291. 

(q)  See  P.  2,  ch.  5,  s.  8,  p.  295. 

(r)  See  P.  2,  ch.  5,  s.  9,  p.  3l6j 
P.  2,  ch.  6,  s.  3,  d.  3,  p.  354,  as  to 
entering  a  verdict ;  P.  2,  ch.  6,  s. 
5,  p.  362,  as  to  entering  or  arrest- 
ing judgment;  P.  2,  ch.  7,  s.  1,  dd. 
2,  3,  pp.  371,  373,  as  to  costs  ;  P. 
2,  ch.  8,  s.  1,  p.  395,  as  to  the  sa- 
tisfaction awarded ;  P.  2,  ch.  8,  s.  4, 
p.  425,  as  to  strangers  to  the  sub* 
mission. 

(s)  See  P.  2,  ch.  5,  s.  9,  p.  316, 
award  bad  in  part  ^ood  for  rest ; 
P.  3,  ch.  9,  8.  7,  d.  1,  setting  aside 
award  in  part. 

(0  See  P.  3,  ch.  3,  s.  *. 
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Part  III,  ijj  evidence  in  an  action  (i«),  or  by  alleging  them  as  groandfi 
,....^_  for  a  motion  to  set  aside  the  award  (^r),  is  amply  set  fordi  iB 
plea,  de-      the  later  chapters  of  this  part 

muner,  or 

By  motion  (**)  ^^  P*  3>  ch.  3.  8.  &,  d.  4.  (c)   See  P.  3,  ch.  9. 

to  set  aside 

award. 
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CHAPTER  IL 


PERFORMANCE  OF  THE  AWARD. 


How  the  award  is  to  be  performed  forms  the  subject  of  p^     *|j 
the  present  chapter.  oh.  u.  1. 1. 

The  first  section  shows  generally  what  sort  of  performance  Contents  of 
is  required ;  the  second  is  confined  to  an  examination  of  the  ^^^^"^^^ 
proper  mode  of  compliance  with  an   award  directing  the  '^'"' 
execution  of  a  deed,  such  as  a  conveyance  or  a  release. 


SECTION  I. 


WHAT   A    SUFFICIENT    PERFORMANCE    OF   THE   AWARD. 

An  award  is  to  receive  a  liberal  and  sensible  construction,  pg,^^„^. 
and  as  far  as  possible  to  be  governed  by  the  intent  of  the  ance  within 
arbitrator ;  therefore,  if  the  arbitrator  award  a  thing  to  be  ^une. 
done,  without  saying  within  what  time,  the  party  shall  have 
a  reasonable  time,  because  it  must  be  presumed  that  the 
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Fart  III.  arbitrator  intends  all  things  necessary  to  the  doing  the 
—  '  '  thing  he  directs ;  and  a  reasonable  time  is  necessary  (a). 
Perform-  Though  an  award  cannot  be  made  part  at  one  time  and 
*"rai"t'*^  part  at  another,  yet  it  may  be  performed  part  at  one  time 
and  part  at  another;  for  the  nature  of  the  thing  may  require 
performance  at  different  places  and  times  (b). 

Each  party  is  bound  to  perform  the  award,  and  to  comply 
with  its  directions,  as  far  as  regards  himselfL 
Party  As  the  moMng  the  award  is  as  much  within  the  know- 

^B^notiee  ^^^8^  ^^  ^°®  ^  ^^  *^®  Other,  no  notice  of  its  being  made  is 
of  award,  necessary  to  impose  the  duty  of  obedience  (c) . 
Stakeholder  ^"*  ^  money  or  another  chattel  be  deposited  in  the  hands 
not  bound  of  a  Stakeholder  to  abide  the  award,  it  is  not  his  duty  to 
tice  of  take  notice  of  the  award,  but  he  should  retain  the  property 
award.       jjj  jj^g  possession  until  the  arbitrator's  judgment  has  been 

communicated  to  him  (d). 
Party  miut      The  party  directed  to  do  any  act  must  substantially  com- 
^^^timT^  ply  with  the  requisitions  of  the  award, 
tially.  In  an  action  by  a  husband  and  wife  (the  husband  being 

Award  to  m^ig  ^  party  unwillingly)  respecting  the  right  of  the  wife  to 
to  wife.  an  annuity,  the  award  ordered  the  arrears  of  the  annuity  to 
be  paid  to  the  wife  ;  it  was  held  to  be  no  answer  to  an  at- 
tachment for  non-payment  to  her  that  her  husband  had  pre- 
viously demanded  them,  and  that  they  had  been  paid  to 
him,  it  being  evident  that  the  payment  to  the  husband  was 
clearly  collusive,  and  it  having  been  known  to  the  party  in 
default  that  it  was  intended  by  all  parties  that  the  wife 
should  enjoy  the  fruits  of  the  action  if  the  decision  were  in 
her  favor  (e). 
To  keep  An    award  by   commissioners  under  an   Inclosure   Act 

led.  ^  ^^'  directed  that  the  owners  of  lands  over  which  a  ceitain  drain 
passed  should  cleanse  and  keep  the  same  of  a  sufficient 
width  and  depth  to  carry  off  the  water  "  intended  to  run 

(a)  Bac.  Ab.  Arb.  F.     Freeman  Bell  v.  Twentyman,  1  Q.  B.  766. 
V.  Bernard,  1  Salk.  69-  (d)  Wilkinson  v.  Godefroy,  9  A. 

(6)  Bac.  Ab.  Arb.  F.  &  E.  536. 

(c)  Child  V.   Horden,  2  Bulst.         (e)   Wynne  v.  Wynne,  4  M.  & 

143 ;  Gable  v.  Moss,  1  Bulst.  44 ;  G.  253 ;  S.  C.  1  Dowl.  N.  S.  723. 
Archb.   PI.   &   Ev.  90,  2nd  Ed.; 
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down  the  same.^  The  occupier  of  a  dose  by  which  the  PaetIII. 
drain  passed,  and  whose  lands  were  drained  by  k,  snbse-^^l^^ 
quendy,  for  the  better  drainmg  of  his  lands,  opened  a  sough 
or  under-drain  into  the  awarded  drain.  It  was  held  that 
this  method  of  drainii^^  not  being  contemplated  by  the 
awlird,  the  owner  of  land  lower  down,  across  which  the 
drain  ran,  was  not  bound  to  keep  the  awarded  drain  of  suffi- 
cient capacity  to  carry  off  the  additional  water  which  was 
poured  into  it  by  the  sough  (/). 

The  award  must  be  performed  by  the  parties  as  fax  as  Party  mutt 
they  lawfiolly  can ;  and  if  several  matters  be  directed  to  be  b^t/iB 
done,  ail  wiliiin  the  arbitrator's  power  to  order,  it  is  no  an- 1*^  ">d 

""^  possiDle. 

swer  to  an  attachment  for  non-performance  of  the  award  that 
as  to  one  of  the  matters  it  is  out  of  the  party's  power  to  do 
it,  or  that  compliance  would  subject  him  to  an  action,  if  he 
have  done  nothing  to  show  his  willingness  to  obey  the 
award. 

Hence,  where  an  umpire  directed  a  defendant  to  prostrate  Award  to 
some  weirs  of  which  he  was  a  proprietor,  and  also  another  weirs. 
weir  in  which  he  had  only  a  shaxe,  and  then  said  he  made 
his  award  only  to  extend  so  far  as  any  lif^t  or  interest  the 
defendant  possessed,  it  was  held  by  the  court  that  it  was  the 
defendant's  duty  to  obey  as  fai  as  he  could,  and  that  if  he 
could  not  remove  his  share  of  the  latter  weir  without  being 
liable  to  an  action  for  trespass,  that  would  be  an  answer  to 
that  part  of  the  award  (ff). 

If  an  award  direct  a  party  to  reinstate  premises  which  he  To  reinstate 
has  wrongfully  pulled  down,  and  to  restore  them  exactly  as  p^j!^ 
before  would  be  a  violation  of  the  provisions   of  a  Building  ^^^^ 
Act  passed  subsequent  to  their  original  erection,  the  party  is 
bound,  under  the  order  to  reinstate,  to  erect  the  premises 
anew,  but  in  conformity  with  the  provisions  of  the  statute, 
the  increased  expense  of  such  erection  having  been  cast 
upon  him  by  his  own  conduct  (A). 

Where  the  lessees  of  some  lands  and  coal-mines  found  or  To  dig  for 


coaL 


(/)  Sharpe  v.  Hancock,  7  M.  &     Dotirl.  640. 
6.  354.  (h)   DoddingtoD  v.  Hudson,  1 

{g)  Doddington  v.  Batiwaid,  7     fiing.  410. 
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Pabt  III. 

OB.  II.  B>   1. 


Party  to 
pay  must 
tender 
money. 


Mutt  seek 
out  party 
entitled. 
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to  be  found,  covenanted  to  sink  for  coal  as  fax  as  could  and 
ought  to  be  accomplished  by  persons  acquainted  with  the 
nature  of  collieries,  and  as  in  such  cases  was  usual  and  cus- 
tomary,  and  immediately  to  erect  such  fire-engines  as  should 
be  necessary;  an  award  ascertaining  the  damages  occasioned 
by  their  deJGEiuIt  to  do  so  further  directed,  that  the  lessees 
should  sink  to  and  through  the  coal-mines  demised,  and 
erect  fire-engines  thereon  ready  and  complete  for  working 
the  mines  and  getting  the  coals  according  to  the  terms  of  the 
lease  before  a  certain  day ;  it  was  held  that  they  had  suffi- 
ciently performed  the  award  on  their  showing  that  they  had 
sunk  for  coal  as  far  as  they  could  and  ought  in  the  judgment 
of  persons  of  competent  skill  in  such  works,  and  as  far  as  was 
usual  and  customary  in  such  cases,  and  that  no  coal  could 
be  got  worth  working  (i). 

Upon  an  award  for  the  payment  of  money  at  a  particular 
time  and  place,  the  party  who  is  to  pay  ought  to  come  and 
tender  the  money  at  the  time  and  place,  even  if  the  other 
party  be  not  there  to  receive  it  (k), 

A  sum  directed  by  an  award  to  be  paid  for  arrears  of  rent 
of  a  house  is  a  sum  in  gross  payable  without  demand,  and 
the  party  directed  to  pay  must  seek  out  him  who  is  to  re- 
ceive it(/). 

So  where  the  award  orders  the  defendant  to  pay  the 
plaintiff  on  a  specified  day  his  costs  of  suit,  to  be  taxed  by 
the  proper  officer,  it  is  incumbent  on  the  defendant  to  procure 
them  to  be  taxed  ready  for  payment  on  the  day  (m). 

If  the  arbitrators  award  that  the  defendant  shall  ^'  enjoy  a 
house  paying  rent  to  the  plaintiff,"  the  arbitration  bond  is  for- 
feited if  the  defendant  fail  in  the  payment.  The  payment 
of  the  rent  is  not  a  mere  condition,  on  non-performance  of 
which  the  estate  of  the  defendant  is  to  cease  (n).  But  if  the 
award  be  that  one  shall  make  a  lease  for  years  to  the  other, 
rendering  certain  rent  to  the  lessor ;  and  the  lessor  make  the 

(t)    Hanson  v.    Boothman,    13  423. 

East,  21.  (m)   Candler  v.  Fuller,   Willes, 

(k)  Doyley  v.  Burton,  1  Lord  62. 

Raym.  533.  (n)    Parsons  v.  Parsons,   Cro. 

(/)  Purser  v.  Prowd,  Cro.  Jac.  Eliz.  211. 
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lease,  but  the  rent  be  not  paid,  the  non-payment  of  the  rent  Part  III. 

is  no  breach  of  the  arbitration  bond,  but  distress  or  an  ac '■ — '—^' 

tion  of  debt  for  the  rent  are  the  proper  remedies.  I^  how- 
ever, the  award  direct  the  lessee  to  pay  the  rent  the  bond  is 
forfeited  by  non-payment  (o). 

An  award  directing  all  suits  between  A.  &  B.  to  cease  is  When  pro- 
not  broken  by  A.  prosecuting  a  suit  against  B.  and  others  J^f ^  *" 

joindy  (p).  breach. 

An  award  that  the  plaintiff  should  not  prosecute  nor  pro-  Entering 
ceed  in  an  action  in  the  same  term,  was  held  not  to  bea^ce. 
broken  by  the  entry  of  a  continuance  from  term  to  term,  for 
without  such  entry  the  party  could  never  afterwards  have 
gone  on  with  his  action  (q).     If  the  award  be  that  he  shall  By  attor- 
not  continue  the  action,  it  is  a  breach  if  he  continue  it  by  "^^' 
attorney,  but  not  so  if  the  attorney  enter  the  continuance 
without  his  privity  (r). 

The  court  has  no  power  to  order  an  award  to  be  delivered 
up  to  be  cancelled  on  paying  the  amoimt  awarded  (s). 


SECTION  II. 

PERFORMANCE   OF  AN   AWARD   DIRECTING   THE   EXECUTION  OF 

A   DEED. 

Where  the  arbitrator  directed  that  on  payment  of  the  Whether  re- 
mortgage  debt  the  mortgagee  should  re-assign  the  ^^ort- ^^^^  ^J*'^" 
gaged  land,  the  duty  of  re-assigning  was  held  to  attach,  deed  neoei- 
without  any  request  from  the  mortgagor.     And  this  distinc-  '^^^ 

(o)  Anon.  F.  Moore,  3,  pi.  8.  (r)  Gray  v.  Gray,  Cro.  Jac.  525. 

( o)    Bamardiston  v.  Fowler,  10  («)  Symonds  v.  Millsj  8  Taunt. 

Mod.  204.  526. 
iq)  Gray  v.  Gray,  Cro.  Jac.  525. 
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Part  III.  ^^^  ^^^  taken  by  the  court,  that  no  request  was  necessary, 

because  the  re-assignment  might  have  been  made  without 

the  presence  of  both  parties,  but  that  it  would  have  been 
otherwise  had  the  duty  been  to  re-infeoff,  because  the  in- 
tended feoffee    must    have  been   present    to    receiye  the 
livery  (a). 
^^^Hd^     When  the  award  orders  conveyances  of  real  or  personal 
tender  the    property,  difficulties  often  arise  as  to  which  of  the  parties  is 
for^  e^Q-*  to  prepare  and  bear  the  expense  of  the  instruments,  and 
tion.  tender  them  for  execution. 

In  an  old  case  it  is  said,  if  a  man  be  awarded  to  convey 
an  estate  to  another  person  by  such  a  time,  he  is  to  procure 
the  conveyances  to  be  made;  or  to  convey  an  estate  to 
another  by  such  conveyances  as  shall  be  approved  of  by 
such  a  counsel,  he  is  certainly  to  prepare  the  conveyances* 
and  to  procure  them  to  be  approved  of  by  that  coimsel  (J). 

In  a  modem  instance,  where  the  award  directed  the  lessor 
of  the  plaintiff  to  pay  the  defendant  a  certain  sum  for  a 
piece  of  copyhold  land,  and  that  the  defendant,  in  consider- 
ation of  that  sum,  should,  at  the  costs  and  charges  of  the 
former,  surrender  the  land  to  his  use,  and  that  on  such  sur- 
render being  made  and  delivered  to  him,  he  should  pay  the 
defendant  the  price  awarded ;  it  was  decided  by  the  court 
that  it  was  the  defendants  business  to  prepare  and  execute 
the  siurender,  or  at  all  events  to  give  notice  that  she  would 
attend  on  the  steward  of  the  manor  to  make  it.  It  was  proved 
that  the  defendant  was  requested  to  make  the  surrender,  and 
that  an  offer  was  made  to  pay  the  price  awarded,  and  the 
costs  of  the  surrender,  upon  the  surrender  being  effected  by 
the  defendant :  and  the  court  granted  an  attachment  against 
her  (c). 

It  being  referred  to  an  arbitrator  to  decide  whether  a  con- 
tract subsisted  for  the  purchase  of  some  land,  and  the  award 
found  that  the  contract  was  in  force,  and  directed  the  de- 


(a)  Rosse  v.  Hodges,  1  Ld.  Raym.         (c)  Doe  d.  Clarke  v.  Stillwell^  8 
233.  A.  &  £.  645. 

(b)  Candler  v.  FuUer,  WiUes,  62. 
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fendant  to  perform  it,  and  to  pay  a  certain  sum  on  the  con-  Part  ill. 
veyance  of  the  land  by  the  plaintiff  to  him,  it  was  held  that  — '- — '■ — ■* 
in  order  to  bring  the  defendant  into  contempt  for  non-pcF- 
formance,  the  plaintiff  should  have  executed  and  tendered 
a  conveyance  to  the  former,  and  asked  for  the  money  (d). 

Both  this  case  and  the  preceding  one  {e)  were  decided  on 
what  was  supposed  to  be  the  general  rule  respecting  the 
duty  of  a  vendor  on  a  contract  for  sale,  to  prepare  and 
tender  the  conveyance  for  the  execution  of  the  vendee*  But 
it  seems  from  the  last  edition  of  Sir  Edward  Sugden^s  work 
on  Vendors  and  Purchasers,  that  that  rule,  which  never  was 
sanctioned  by  the  practice  of  conveyancers,  has  ceased  to  be 
law. 

The  effect  of  what  is  there  stated  may  be  thus  abridged ;  Ordinary 
When  the  contract  for  sale  of  lands  is  silent  respecting  the  ^*tract"for 
preparation  and  costs  of  the  conveyance,  it  seems  now  to  be  wie  of 
settled  law,  notwithstanding  ancient  cases,  and  many  dicta 
to  the  contrary,  that  it  is  the  duty  of  the  purchaser,  at  his  own 
expense,  to  prepare  and  tender  the  conveyance  to  the  vendor 
for  execution.     If  the  agreement  expressly  require  the  pur- 
chaser to  prepare  and  bear  the  expense  of  the  conveyance 
it  was  always  clear  that  the  vendor  need  not  tender  a  convey- 
ance.    But  when  the  conveyance  is  to  be  prepared  at  the 
expense  of  the  vendor,  and  there  is  nothing  in  the  agree- 
ment to  show  who  is  to  prepare  it,  it  has  been  decided  that 
the  duty  of  preparing,  as  well  as  paying  for  the  instruments, 
fiedls  on  the  vendor  {/), 

Very  often  the  direction  in  the  award  is  to  assign  upon  Deed  ten- 
request.     When  such  is  the  case,  the  instrument,  of  which  g^ooi^  i,e 
execution  is  requested,  should  precisely  agree  with  the  terms  drawn  ac- 
of  the  award,  or  refusal  to  execute  it  would  probably  be  no  award. 
breach. 

An  award  directed  the  defendant  to  assign,  according  to 

{d)  Standley  V.  Hemmington,  6         (/)  Sugd.  Vend.  &  Purch.  vol. 
Taunt.  561.  1.  p.  262, 11th  Ed.    See  the  casea 

(e)  Doe  d.  Clarke  v.  Stillwell,  8     there  cited. 
A.  &  E.  645. 
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law,  a  certain  interest  to  one  Duncan,  upon  request  The 
assignment  tendered  to  the  defendant  for  execution  was  an 
assignment  to  Duncan,  his  executors,  administrators,  and 
assigns ;  it  was  objected  that  the  assignment  tendered  was 
too  large  in  its  terms,  and  Lord  Ellenborough  was  inclined  to 
think  a  personal  assignment  to  Duncan  himself  might 
be  meant;  the  case,  however,  was  ultimately  compro^ 
mised  (g). 

If  an  arbitrator  direct  a  party  to  execute  a  deed,  it  is  no 
excuse  for  non-performance  that  the  deed  was  tendered  for 
execution  by  a  person  not  authorized  by  power  of  attorney 
to  make  the  demand.  It  is  sufficient  if  the  person  present- 
ing the  instrument  were  authorized  so  to  do,  and  an  attach- 
ment will  issue  on  refusal.  Demanding  payment  of  money 
awarded  is  considered  by  the  court  to  stand  on  a  yery  differ^ 
ent  footing  from  demanding  execution  of  a  deed  (A). 

If  one  party  be  ordered  to  pay  a  sum  of  money,  and  the 
other,  on  the  receipt  thereof,  to  execute  a  release,  the  latter, 
by  refusing  the  sum,  cannot  free  himself  from  his  liability 
to  perform  the  award,  but  must  execute  the  release  on  the 
money  being  tendered  to  him  («). 

If  the  award  direct  payment  to  be  made  to  a  party  or  his 
assigns  within  a  specified  period,  and  that  on  the  payment 
each  party  should  give  the  other  a  release,  and  the  party 
who  is  to  receive  the  money  die  before  the  time  has  expired, 
payment  must  be  made  to  his  personal  representative,  though 
not  named  in  the  award,  and  the  representative  is  bound  to 
give  a  release  of  all  demands  the  deceased  has  against  the 
other  (A:). 

Where  an  arbitrator  exceeds  his  authority  in  awarding  a 
release  of  all  claims  until  the  time  of  the  award,  instead  of 


iff)  RuBsell  V.  Headington^  1 
Stark.  13. 

(A)  Kenyon  v.  Grayson,  3  Smith, 
61. 

(t)  Squire  v.  Grevett,  2  Ld. 
Raym.  961 ;  linnen  v.  Williamson, 


RoUe,  Ab.  Arb.  K.  16,  p.  254; 
Lumley  v.  Hutton,  Cro.  Jac.  447 ; 
Simon  v.  Gavil,  1  Salk.  74. 

(k)  Dawney  v.  Vesey,  2  Vent. 
249. 
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limiting  it  to  the  date  of  the  submission,  if  the  party  execute  ^^^'^  ^1^* 
a  release  to  the  time  of  the  submission,  this  is  a  good  per — *      '  - 


formance  of  the  award  (/). 

If  the  defendant,  being  ordered  to  execute  a  release  to  the  BeliTezing 
plaintiff,  deliver  a  release  properly  executed  to  a  stranger,  stzanger  for 
to  the  use  of  the  plaintiff,  which  the  latter  refuses  to  accept,  plaintiff  *■ 
such  tender  and  refusal  may  be  pleaded  as  a  good  perform- 
ance of  the  award,  if  no  particular  place  be  mentioned  for 
the  delivery  (w). 

If  the  arbitrator  direct  a  party  to  execute  a  bond  or  cove-  AvBid  to 
nant  indemnifying  another  against  the  costs  of  an  action,  ^^^?f°^' 
and  the  party  execute  the  bond  or  covenant,  the  remedy  on 
the  arbitration  bond  is  gone ;  and  in  case  of  a  fiB.ilure  to 
save  the  party  harmless,  proceedings  must  be  taken  on  the 
indemnity  bond  or  covenant  (n). 

In  debt  on  bond  for  non-performance  of  an  award,  ^^  that  Award  that 
a  suit  in  chancery  shall  cease,  and  that  the  plaintiff  shall  si|]|ji^Qd 
stand  acquitted  of  it,**  it  is  a  sufficient  plea  that  the  defend-  acquitted  of 
ant  did  not  prosecute  the  suit,  and  that  the  plaintiff  ^^  staret 
inde  quietus,**  for  the  award  orders  no  act  to  be  done  by 
the  party,  but  says  that  by  virtue  of  the  award  he  shall  stand 
acquitted.     The  mere  filing  a  firesh  bill  in  Chancery  for  the 
same  matter  is  no  breach  of  the  award,  for  until  a  subpcena 
issues  on  the  bUl  the  party  is  not  damnified.     But  if  one, 
being  bound  to  save  another  harmless,  obtain  a  process 
against  him,  this  is  a  clear  breach  of  the  award  (o). 

On  an  award  that  one  ^^  shall  acquit  the  other  of  such  a  Awud  to 
debt  or  suit,**  it  is  not  sufficient  to  save  the  latter  harmless,  d^^ 
but  the  parly  directed  to  acquit  ought  to  procure  an  actual 
discharge  (p).     So  if  one  has  a  rent-charge  out  of  the  lands  ^:!!l[!f**i?**^ 

,  staret  quie« 

of  another,  and  as  touching  this  they  submit  to  an  award,  tos  of  xent, 
and  the  arbitrator  award  for  the  latter  ^^  quod  staret  quietus** 

(Q  Stevens  v.  Matthews,  1  Lid.  nard.  463. 

Raym.  116;    Marks  v*  Marriot,  1  (o)  Freeman  v.  Sheen,  Cro.  Jac. 

Ld.  Ravm.  114.  339 ;    S.  C.  2  Bulst.  93 ;    1   Rolle 

(m)  Alford  v.  Lea,  2  Leon.  1 10 ;  Rep.  7. 

S.  Ct  Cro.  Eliz.  64 ;  Freeman  v.  (p)  Freeman  v.  Sheen,  Cro.  Jac. 

Drew,  2  Leon.  181.  339 ;  S.  C.  2  Bulst.  93. 

(fi)  Phillips  V.  Knightley,  1  Bar- 

1  I 


482  PERFORMANCE   OF   THE   AWARD. 

Part  IIL  of  the  rent,  he  who  has  the  rent  ought  to  release  the  same 

^ \  to  the  other,  for  to  be  quit  of  the  rent  supposes  the  demand 

not  in  being  (q), 

(q)  Freeman    y.    Sheen»  2  Bulst. 93,  per  Doddrige,  J.;   Bac  Ab. 
Arb.  F. 
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CHAPTER  III 

THE  AWARD  AS  A  GROUND  OF  ACTION  OR 

DEFENCE  AT  LAW. 

Of  the  various  modes  of  enforcing  awards,  the  most  univer-  Part  III. 
sal  is  that  by  action  at  common  law.     An  award  may  either.   ^* '"' 


form  the  ground  of  an  action,  or  may  be  used  to  resist  *^"*?j!S^ 
claim  attempted  to  be  asserted  by  action.     Both  these  uses  chapter. 
are  considered  in  the  present  chapter. 

The  first  section  shows  how  to  enforce  an  award  by  action, 
and  the  various  kinds  of  actions  available  according  to  cir- 
cumstances. 

Section  two  points  out  how  to  state  an  award  in  pleading, 
with  the  necessary  averments. 

The  eifect  of  an  award,  when  pleaded  as  an  answer  to  a 
claim,  is  examined  in  the  third  section. 

The  fourth  declares  what  sort  of  answer  may  be  pleaded 
to  defeat  a  claim,  or  invalidate  a  defence  resting  on  an 
award  pleaded  by  an  opponent. 

The  fifth  section,  after  discussing  the  mode  of  proof  of  the 
submission  and  award,  investigates  the  efiect  of  an  award  in 
evidence,  as  between  the  parties,  and  as  regards  strangers  ; 
and  concludes  by  pointing  out  how  an  award  put  in  evidence, 
may  be  impeached  by  evidence  in  reply. 


I  I  2 
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CH.III.  8.  T, 


SECTION  I. 

HOW   TO    ENFORCE   AN   AWARD    BY  ACTION. 

ilw  to*c°^        ^'  ^'^  Onward  a  ground  of  action,'] — An  award  may  be  en- 
force award,  forced  as  of  right  by  action,  whether  the  submission  be  by 
parol,  by  writing  not  under  seal  (a),  by  bond  (i),  or  deed  (<?), 
by  judge's  order  {d)y  order  of  Nisi  Prius  (^),  rule  of  court  (/), 
or  order  of  equity  {g). 
When  ac-         ^  action  is  the  only  remedy  at  law  for  disobedience  to 

tiononljre-  , 

medy.  the  award,  in  cases  where  the  submission  cannot  be  made  a 
rule  of  court,  and  no  statute  provides  for  a  special  mode  of 
enforcement.  In  other  cases,  although  the  award  be  one  over 
which  the  courts  may  exercise  a  summary  jurisdiction,  they 
will  in  general,  if  its  validity  be  doubted,  decline  either  to 
enforce  it  by  attachment,  or  to  set  it  aside,  and  will  leave  the 
parties  to  discuss  the  objections  to  it  in  an  action  (A).  This 
observation  of  course  only  applies  to  objections  which  can  be 
taken  to  it  in  an  action,  and  therefore  will  not  attach  when 
the  award  is  questioned  on  the  ground  of  any  alleged  mistake 
or  misconduct  of  the  arbitrator,  which  we  shall  see  further 
on  cannot  be  pleaded  or  proved  in  an  action  (t). 


Aarampnt  jj  Enforcing  award  by  assumpsit,'] — Anciently  it  was 
submission  considered  that  no  action  could  be  maintained  on  a  submis- 
n^nn  cr    ^j^^^  ^^^  under  seal,  where  the  award  directed  the  perform- 


(a)  Hodeden  v.  Harridge,  2 
Sannd.  62,  b.  n. 

(b)  Winter  v.  White,  3  Moore. 
674 ;  Ferrer  v.  Oven,  7  B.  &  C. 
427. 

(c)  Tomlin  v.  Mayor  of  Ford- 
wich,  6  N.  &  M.  594. 

(d)  Still  v.  Halford,  4  Camp. 
17 ;  Stalworth  v.  Inns,  13  M.  & 
W.  466 ;  Wharton  v.  King,  1  Moo. 
&  Rob.  96. 


{e)  Bonner  v.  Charlton,  5  Eaat, 

139. 

(/)  Tremenhere  v.  Tresillian,  1 
Sid.  452 ;  Carpenter  v.  Thornton, 
3  B.  &  A.  b%. 

[g)  Dowse  v.  Coze,  3  Bing.  20. 

(A)  Stalworth  v.  Inns,  13  M.  & 
W.  466. 

(»)  Hall  &  Hinds,  In  re,  2  M.  & 
G.  847*  See  post,  s.  4,  d.  3,  p. 
509 ;  8.  5,  d.  4. 
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ance  of  some  collateral  act,  and  not  the  payment  of  a  sum  ^^*'  ^I^; 

-  i.       .  ,  .1  -r*       0H«ni.  B.  1. 

of  money,  as,  for  instance,  the  executing  a  release.     But 

even  previous  to  the  time  of  Holt,  C.  J.,  the  law  was  laid 
down  as  it  holds  at  present,  that  as  every  such  submission 
implies  mutual  promises  to  perform  the  award,  an  action  of 
assumpsit  may  be  maintained  for  the  breach  of  those  pro- 
mises, in  case  of  non-performance,  whether  the  award  be  to 
pay  money  or  to  do  any  other  act  (k). 

When  money  is  awarded  to  be  paid  by  instalments,  as-  For  each  in- 
sumpsit  will  lie  for  each  sum  as  it  becomes  due,  though  debt  when  dae. 
cannot  be  sustained  until  the  whole  has  become  payable. 
If  the  submission  be  by  bond,  the  penalty  will  be  incurred 
by  the  first  neglect  in  payment  (/). 

Where  A.  and  B.  joindy  and  severally  promised  to  perform  Againttpar. 
the  award,  and  the  award  directed  A.  to  pay  one  sum,  and  tracting 
B.  another  sum  to  the  plaintiff,  an  action  of  assumpsit  was  ||Jj*°^^^ 
held  to  lie  against  A.  and  B.  jointly,  on  the  ground  that 
they  were  jointly  liable  for  the  sums  awarded  to  be  paid  by 
each  (m). 

A  parly  dying  pending  a  reference  by  order  in  equity,  the  Against  ex- 
arbitrator  directed  payment  to  be  made  by  his  executors  out  ^[^Jjjj^ 
of  his  assets.     It  was  held  assumpsit  lay  against  the  ex*  party. 
ecutors  {n). 

If  pending  a  reference  a  party  assign  his  contingent  in-  In  ^lio««. 

t         t  t      t  *  .■%      name  action 

terest  under  the  award,  the   assignee  cannot  sue   on  the  to  be 
award  in  his  own  name,  but  the  action  must  be  brought  in  ^"S^^. 
the  name  of  the  original  party  (o).     A  party  to  whom  the 
debts  due  to  a  firm  are  by  deed  assigned  on  certain  trusts, 
with  a  power  of  attorney  to  receive  and  compound  for  the 
same,  may  enforce  by  action  of  assumpsit  in  his  own  name 


(k)  Hodsden  v.  Harridge,  2 
Saund.  62,  b.  n. ;  Purslow  v.  Bai- 
Iv,  2  Ld.  Raym.  1039 ;  Tilford  v. 
French,  I  Sid.  160;  Squire  v.  Gre- 
▼eU,  6  Mod.  34 ;  S.  C.2 Ld.  Ravm. 
961 ;  Lnpart  v.  Welaon,  11  Mod. 
171. 

(0  Cooke  V.  Whorwood,  2  Saund. 
336^  e. ;  Rudder  v.  Price,  1  H,  Bl. 


547  ;  1  Chitt.  PI.  103,  6th  Ed. 

(m)  Mansell  v.  Burredge,  7  T.  R. 
352.  See  Genne  y.  Tinker,  3  Lev. 
24 ;  Johnson  v.  Wilson,  WiUes, 
248  ;  Duke  of  Northumberland  v. 
Enington,  5  T.  R.  522. 

(ft)  Dowse  V.  Coxe,  3  Bing.  20. 

(o)  Day  V.  Smith,  1  Dowl.  460. 
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Fast  III.  an  award  made  on  a  submission  between  himself  as  attor- 

-1 — l-Llney  of  the  finn,  and  a  debtor  to  it^  respecting  matters  in 

difference  between  the  latter  and  the  firm  ;  nor  need  he 

make  profert  of  the  deed  in  his  declaration,  as  it  is  pleaded 

merely  by  way  of  inducement  ( p). 


Debt  lies  on  III.  Enforcing  award  by  debt  on  ihe  award,] — As  the 
^f  effect  of  an  award  ihat  one  party  should  pay  to  another  a 
specified  sum  of  money,  is  to  create  a  debt  firom  the  former 
to  the  latter,  an  action  of  debt  for  the  money  awarded  might 
always  have  been  maintained,  although  the  submission  were 
verbal,  or  by  writing  not  under  seal  (q).  At  the  present 
day  an  action  of  debt  lies  on  an  award  for  a  sum  of  money 
awarded  upon  a  submission,  either  by  rule  of  court,  or  by 
deed,  or  by  writing  without  deed,  or  by  parol  (r).  Though 
besides  awarding  money  to  be  due,  the  arbitrator  direct  the 
performance  of  coUateral  acts,  an  action  of  debt  may  be 
maintained  for  the  money  awarded  {s). 
By^ligor  gix  partners  entered  into  two  bonds  of  submission  to  arbi- 
tionbond  tration:  in  the  one  three  of  them  gave  a  joint  and  several 
Jg^'JJ  ^  bond  to  the  other  three,  conditioned  for  the  performance  of 
the  award,  respecting  all  differences  between  the  parties  or 
any  of  them,  and  the  three  latter  gave  a  similar  bond  to  the 
three  former.  The  arbitrator  awarded  that  one  of  the 
three  former  should  pay  a  certain  sum  to  one  of  his  co- 
obligors.  It  was  held  that  an  action  of  debt  on  the  award 
might  be  brought  by  the  one  against  the  other  alone,  though 
no  action  on  the  bond  would  lie  by  one  co-obligor  against 

another  (0* 
Against  ex-      Formerly  it  was  held  that  debt  did   not  lie   against  an 

deceased      executor,  or  an  administrator,  upon  an  award  made  on  a  sub- 
party. 


{p)  Banfill  V.  Leigh,  8  T.   R.  ly,  2  Ld.Raym.  1039. 

571.  (s)  See  form   2  Chitt.   PI.   258, 

(q)    Purslow  V.    Baily,    2    Ld.  6th  ed. 

Ravm.  1039.  (/)  Winter  v.  White,"  3  Moore, 

(r)    Hodaden    v.    Harridpre,     2  674 ;  S.  C.  1  B.  &  B.  350. 
Saund.  62,  b.  n. ;  Purslow  v.  Bai- 
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mission  not  under  seal  entered  into  by  the  deceased,  on  the  ^^^*  l^^* 
ground  that  the  latter  might  have  waged  his  law,  whereas  ' 
the  executor  could  not  wage  his  law  of  a  debt  contracted  by 
his  testator  (tf).  Now  however,  by  the  recent  statute  for 
amending  the  law,  wager  of  law  is  done  away,  and  an  action 
of  debt  on  simple  contract  is  given  against  an  executor  or 
administrator  (x). 

Where  the  submission  was  by  the  executor,  and  not  the  Against  ez- 
testator,  debt  on  the  award  was  held  maintainable  against  party, 
the  executor,  even  before  the  above  statute  (y). 


IV.  Enforcing  award  by  debt  on  the  arbitration  bond.] —  Debt  lies  on 
If  the  submission  be  by  bond,  an  action  of  debt  for  the  tion  bondT 
penalty,   in    case   of  non-performance   of  the   award,   has 
always  been  maintainable.     It  is  in  some  respects  preferable  Prefi^ble 
to  an  action  of  debt  on  the  award,  since  it  throws  upon  the 
defendant  the  task  of  discharging  himself  from  the  penally, 
by  showing  performance  of  the  condition,  and  relieves  the 
plaintiff  from  the  burden  of  proving  a  mutual  submission, 
which  he  must  allege  and  prove  if  traversed,  in  order  to 
support  the  latter  form  of  action  (z). 

Where  the  original  submission  is  by  bond,  though  the  Time  in  the 
time  be  enlarged  by  deed,  an  action  for  non-performance  of  ^jliJ^by 
the  award  may  be  maintained  on  the  bond,  for  altering  the  ^^^ 
condition  does  not  defeat  the  bond  (a).     But  if  the  time  for 
making  the  award  be  enlai'ged  by  agreement  not  under  seal, 
and  the  award  be  made  beyond  the  original  time,  but  within 
the  substituted  period,  no  action  can  be  maintained  on  the 
bond,  but  an  action  of  assumpsit  may  be  brought  on  the  Bnluigedby 
new  submission  by  enlargement,  in  case  obedience  to  the  d^Tn^lie. 
award  be  withheld  (A). 

(«)  Hampton  V.  Boyer,  Cro.  Eliz.  200. 

567;  FreemaD  v.  Bernard,  1  Ld.  (z)  Ferrer  v.  Oven,  7  B.  &  C. 

Raym.   247;  Bowyer  v.  Garland,  427. 

Cro.  Eliz.  600 ;  Riddell  v.  Sutton,  (a)  Greig  v.  Talbot,  2  B.  &  C. 

5  Bing.  200;  S.  C.  2  M.  &  P.  345.  179. 

(#)  3  &  4  W.  IV.  c.  42,  88.  13,  (ft)  Brown  v.  Goodman,  3  T.  R. 

14.  592,  cited  in  the  notes. 

(y)  Riddell  v.  Sutton,  5  Bing. 
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Pakt  III.      Oq  ^q  ]j]^Q  prinoiple,  afi:er  an  extent  in  aid  had  issued 

; against  the  defendant^  and  the  defendant  had  entered  into  a 

con^^n  of  recognizance  conditioned  to  abide  by  the  award  of  A.  B. 
lecogni-      respecting  debts  claimed  to  be  due  from  him  to  the  prose- 
rale  of        cutot,  and,  A.  B.  declining  to  act,  by  a  rule  of  court  a  new 
^'"^         arbitrator,  C.  D.,  was  by  consent  substituted,  and  the  latter 
made  his  award ;  the  court  held  that  a  scire  £B.cias  on  the  re- 
cognizance was  not  maintainable,  since  the  defendant,  by 
disobeying  the  award  of  C.  D.,  had  not  forfeited  the  recog- 
nizance which  was  to  abide  by  the  award  of  A.  B.  (c). 


^J|J«^*  V.  Enforcing  award  by  covenant.] — Where  the  submis- 
mbmiidon  sion  is  by  deed,  an  action  of  covenant  will  lie  for  the  breach 
by  deed.     ^£  ^^^  ^^^  ^f  ^^  award,  though  debt  will  lie  only  for  the 

non-payment  of  money  (d). 
^d^^^^  In  covenant  against  a  woman  and  her  husband,  the  deda- 
peifonnaiioe  ration  alleged  that  she,  before  her  marriage,  covenanted  to 
abide  by  and  perform  an  award,  and  protesting  that  she  did 
not  before  her  marriage  observe  her  part  of  the  indenture 
averred  that  afifcer  the  making  the  indenture,  and  the  inter- 
marriage of  the  defendants,  the  arbitrator  made  his  award, 
directing  her  to  pay  a  sum  of  money.  It  then  laid  as  a 
breach,  that  the  defendants  did  not  pay  the  sum.  On  motion 
in  arrest  of  judgment,  on  the  ground  that  the  marriage  of 
the  female  defendant  was  a  revocation  of  the  arbitrator's 
authority,  and  consequently  that  the  award  was  void,  and 
that  therefore  there  could  be  no  breach  of  covenant;  the 
court  held,  that  although  the  plaintiff  had  alleged  his  real 
grievance,  viz.  the  revocation  by  the  marriage,  informally, 
and  in  a  manner  bad  on  special  demurrer,  yet  as  the  fiact  of 
the  marriage  before  the  award,  which  constituted  a  breach, 
appeared  on  the  face  of  the  declaration,  there  was  suj£cient 
to  justify  the  court  in  giving  judgment  for  the  plaintiff  (^). 

(c)  R.  V.  Bingham,  1  Tyrw.  268 ;  Bulteel,  5  B.  &  A.  507 ;  2  Chitt. 
S.  C.  3  Y.  &  J.  101.  PI.  255,  notes,  6th  Ed. 

(d)  Tomlin  v.  Mayor  of  Ford-  (e)  Chaniley  v.  Winstanley,  5 
wich,  6  N.  &  M.  594 ;  Chamlev  v.  East,  266.  See  Le  Bret  v.  Papil* 
Winstanley,  5  East,  266;  Marsh  v.  Ion,  4  East,  502. 


ACTION  ON  AN  AWARD. 


489 


But  in  covenant  to  abide  by  and  perfonn  an  award,  and  £^"  ^/V 

J  t^  '  OH.  ni.  8.  !• 

not  prevent  the  arbitrator  from  making  an  award,  where  the 

declaration  alleged  an  award,  and  laid  the  breach  in  non- 
performance of  it,  and  the  defendant  pleaded  that  he  had 
revoked  the  arbitrator's  authority  before  the  award  was 
made ;  the  defendant,  on  demurrer,  was  held  entitled  to 
judgment,  since  the  revocation  defeated  the  claim  on  the 
award,  and  although  a  breach  of  covenant  in  itself  did  not 
entitle  the  plaintiff  to  recover,  since  a  plaintiff  can  only  re- 
cover in  respect  of  some  ground  of  action  alleged  in  the 
declaration ;  and  the  court  distinguished  this  case  from  the 
case  of  Charnley  v.  Winstanley  (jT),  remarking  that  there 
the  revocation  appeared  on  the  face  of  the  plaintiff  *s  count, 
here  only  in  the  plea  (g). 

Where  the  defendant  has  revoked  his  submission,  and  an  ^°"^- 
award  has  notwithstanding  been  made,  there  seems  to  be  revocation 
no  objection,  in  assumpsit,  or  covenant,  on  the  submission,  to  ^omi^ 
join  a  count  for  the  revocation  with  a  count  on  the  award ;  "***• 
and  the  judge  at  Nisi  Prius  will  not  compel  the  plaintiff  to 
elect  on  which  count  he  will  rely  at  the  trial ;  and  if  the 
defendant  prove  the  revocation  in  order  to  defeat  the  claim 
on  the  count  on  the  award,  the  plaintiff  will  be  entitled  to 
damages  on  the  other  count  (A). 


VI.  Enforcing  award  by  action   on    the  case.] — ^Where  CSwe  for 
commissioners  under  an  indosure  act  award  that  the  owners  fo^^^^  of 
or  occupiers  of  lands,  across  which  a  particular  drain  runs,  ^!^^ 
shall  keep  the  portions  of  it  which  respectively  lie  on  their 
several  lands  cleansed,  and  in  a  fit  state  to  carry  off  the 
water,  and  one  of  the  owners  in  question  neglect  to  do  so, 
an  action  on  the  case  for  the  wrongful  neglect  seems  to  be 
a  proper  remedy  for  any  other  owner  or  occupier  of  land 
who  has  a  right  to  the  benefit  of  the  drain,  and  who  has 
been  injured  by  the  default  (<)• 

(/)  5  East,  266.  651 ;    S.  C.  M'LeL  &   Y.,  464 ; 

( g)  Marsh  v.  Bulteel  5  B.  &  A.  Marsh  y.  Bulteel,  5  B.  &  A.  507. 

507.  (t)  Sharpe  v.  Hancock,  7  M.  & 

U)  Brown  v.  Tanner,  1   C.  &  P.  G.  354. 
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Pam  III.  VII.  Points  of  practice  in  actions  to  enforce  awards,] — 
— — '. — '  The  venue  in  an  action  on  an  award  cannot  be  changed  on 
Changing  ^^^  common  affidavit  (^).  Doubt  was  thrown  upon  this 
point  by  the  observations  of  the  court  in  a  recent  case  (/), 
but  a  still  later  decision  has  expressly  confirmed  the  old 
rule  (m). 
Affidavit  of  An  affidavit  of  debt  to  hold  a  party  to  bail,  which  averred  that 
the  defendant  was  indebted  to  the  plaintifT  generally,  on  a  bond 
conditioned  for  the  performance  of  an  award,  which  directed 
an  apparent  stranger  to  pay  a  sum  of  money  on  demand, 
was  held  to  be  defective,  for  not  showing  how  the  defendant 
was  indebted,  and  also  for  not  averring  a  demand  on  the 
stranger,  and  a  refusal  by  him  to  pay  (n).  So  where  the 
award  directed  that  a  party  should  pay  the  expenses  of  the 
reference,  aiid  that  the  other  should  repay  them  on  demand, 
and  the  former  having  paid  them,  made  an  affidavit  of  debt 
against  the  other,  alleging  such  payment,  but  not  stating  any 
demand  for  repayment,  the  affidavit  was  held  insuffi- 
cient (o). 

An  affidavit  for  the  above  purpose  ought  to  show  the  fact 
of  the  submission,  the  making  of  the  award,  and  that  the 
money   was  due  at  a  day  past   at  the   time    of  the  affi- 
davit (p). 
Interest  re-      Where  money  due  on  a  balance  of  account  is  awarded  to 
gam  be  paid  at  a  particular  time  and  place,  if  duly  demanded 

awarded,  ^here  On  the  day,  interest  from  that  day  may  be  recovered, 
together  with  the  principal,  in  an  action  on  the  award  (q). 
So  where  no  particular  time  is  mentioned,  interest  will  run 
from  the  time  the  sum  is  demanded  (r).     Interest,  however. 


(ib)  Whitburn  v.  Staines,  2  B.  & 
P.  355 ;  Stanway  V.  Heslop,  3  B.  & 
C.  9 ;  2  Archb.  Pr.  958,  7th  Ed. 

(I)  Mondel  v.  Steele,  8  M.  &  W. 
640;  Greenway  v.  CarringtoD,  7 
Price,  564. 

(m)  Martin  v.  Daws,  1  D.  &  L. 

279. 

(n)    Armstrong  v.    Stratton,    1 

Moore,  110. 

(o)  Driver  v.  lloud,  7  B.  &  C. 


494. 

(p)  Anon.  1  Dowl.  5. 

(q)  Piohom  v.  Tuckington,  3 
Camp.  468.  See  3  &  4  W.  IV.  c. 
42,  s.  28 ;  Marquis  of  Anglesey  v. 
Chafey,  Manning's  Digest,  Title 
Interest,  A.  a.  pi.  19*  cited  in 
Churcher  v.  Stringer,  2  B.  &  Ad. 
777. 

(r)  Johnson  v.  Durant,  4  C.  &  P. 
327. 
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can  only  be  recovered  in  an  action,  and  not  on  a  motion  for  P^"^'  IIL 
an  attachment  {s) ;  or  on  an  execution  issued  on  a  judgment     ' 
entered  up  pursuant  to  the  award  {t)y  or  on  an  execution 
under  the  statute  1  &  2  Vict  c.  Il0{u). 

Afi^er  interlocutory  judgment  in  an  action  on  an  award  for  Reference 
a  sum  certain,  the  court  will  refer  it  to  the  master  to  com-  ^  *?*  ^**' 

'  ,         ,  ter  to  com- 

pute the  amount  of  damages  instead  of  directing  a  writ  of  puteprin- 

/    \  cipal  and 

inquiry  (x).  ^^,^^^ 

Leave  was  given  to  the  plaintiff,  in  debt  on  bond  con- writ  of  in. 
ditioned  to  perform  an  award,  after  judgment  for  him  upon  ?„j]^^' 
an  issue  of  nul  tiel  record  to  a  plea  of  judgment  recovered,  on  issue  no! 
to  execute  a  writ  of  inquiry  upon  the  statute  8  &  9  W.  III.    *  "^ 
c.  11,  s.  8,  after  a  writ  of  error  allowed,  and  to  sign  a  new 
judgment  on  the  terms  of  paying  costs,  and  putting  the  de- 
fendant in  statu  quo  (y). 


SECTION  II. 

HOW   TO     STATE    AN  AWARD   IN  PLEADING. 

I.  Averments  in  a  pleading  stating  an  award,'] — In  the  Pleading 
declaration  in  an  action  on  an  award,  or  in  a  plea  relying  on  5!^  ^ 
an  award,  it  is  usual  by  way  of  inducement  to  state  concisely  difiisrenoeB. 
that  certain  differences  had  existed,  and  were  depending 
between  the  parties  (a).     It  is  more  common,  though  not 
necessary,  to  specify  shortly  the  subject-matter  of  the  dis- 
pute (i). 

{$)  Churcher  v.  Stringer,  2  B.  &  401. 

Ad.  777.  (a)  1  Chitt.  PI.  290,  6th  Ed. ;  2 

{t)  Lee  V.  Lingard,  1  East,  400.  Chitt.  PI.  256,  notes,  6th  Ed.    See 

(»)  Doe  d.  Moody  v.  Squire,  2  the  Appendix  of  Forms,  for  the 

Dowl.  N.  S.  327.  forms    of    pleadings     relating    to 

(a?)  Mefffjrison   v.   — ,  Tidd.  Pr.  awards. 

57  K  9th  Ed.  (b)  2  Chitt.  PI.  145,  255,  6th  Ed. 

(y)  Hanhury  v.  Guest,  14   East, 
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E^^l^Pa      There  must  be  a  statement  of  a  mutual  submission  of  the 

OH.  in.  8. 2. 

'  matters  in  difference  to  the  award  of  the  arbitrator.     The 

lubmiMion.  Submission  need  not  to  be  set  out  at  full  length,  or  stated  to 
be  in  writing,  but  the  substance  and  legal  effect  of  it  ought 
to  be  given  (c).  It  must  appear  to  be  valid  and  binding  in 
law,  or  the  award  on  it  cannot  be  supported,  and  the  plead- 
ing will  be  bad  on  demurrer  (d). 
OfKp^mtr  j»jjg  arbitrator  must  be  alleged  to  be  nominated  by  the 
bitntor.  parties.  Averring  him  appointed  on  their  part  and  behalf  is 
insufficient  (e). 

When  the  parties  are  bound  by  their  submission,  so  as  to 
incur  peculiar  liabilities,  it  is  advisable  to  state  the  terms 
very  fully,  or  to  set  the  submission  out  verbatim  {/). 
ATerment        In  ossumpMy  on  a  submission  by  agreement  not  imder 
piomues      ^^^9  there  must  be  an  averment  in  the  declaration  of  mutual 
inaMomp-  promises  to  perform  the  award.     These  promises  are  im- 
plied from  the  fact  of  the   submission  {g).     A  plea  of  an 
award  on  a  like  submission  should  aver  mutual  promises  in 
like  manner. 
ATeiment        But  in  debt^  an  averment  in  the  declaration  of  mutual 
debtT        promises  is  bad  on  special  demurrer,  since  it  makes  the  action 
an  action  of  debt  to  perform  an  award  when  made,  and  not  an 
action   of  debt  on  the  award  itself.     Such   a  declaration 
might  plausibly  be   argued   to  be   either  in  debt   or  as- 
sumpsit (A). 
Ayecmoit        The  award  must  appear  on  the  £BU)e  of  the  pleading  to  be 
pnnaant  to  made  in  pursuance  of  the  submission  as  set  forth,  in  all  the 
rabniiMioii.  fonnal  requisites.     It  wDl  not  be  sufficient  to  aver  that  it  was 
duly  made.     If  the  submission,  as  pleaded,  require  the  award 
As  to  fonnal  to  be  in  Writing,   or  under  the  hand  of  the  arbitrator,   or 
leqniAtes.    xmAet  his  hand  and  seal,  or  before  two  witnesses,  it  must  be 
stated  in  pleading  that  the  arbitrator  made  his  award  in 

(e)    2    Chitt.    PL    256,    notes;  R.  352;  2   Chitt.  PI.  256,  notes, 

Hodsden  v.  Harridge^  2  Saund.  61,  6th  ed. 

m.  notes,  61,  n.  {g)  Lupart  v.  Welson,  11  Mod. 

(d)  Biddell  v.  Dowse,  6  B.  &  C.  171. 

255.  «  (k)  Sutcliffe  v.  Brooke,  15  L.  J. 

(e)  Dilley  v.  Polhill,  2  Stra.  923.     Ex.  118 ;  S.  C.  3  D.  &  L.  302. 
(/)  Mansell  v.  Burredge,  7  T. 
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writiBg,  or  under  his  hand,  or  under  his  hand  and  seal,  or  Part  III. 
before  two  witnesses,  as  required  (i).  — ! — LI-* 

The  award  must  be  pleaded  as  made  within  the  time  Ab  to  time. 
limited.  If  the  submission  provide  that  it  be  made  on  or 
before  a  certain  day,  an  allegation  that  the  award  was  made 
(to  wit)  on  the  day  named  as  the  limit  will  be  good  even 
on  special  demurrer;  for  the  averment  of  the  day  being 
material  will  not  be  rendered  immaterial  by  being  laid  under 
a  videlicet,  but  will  be  taken  to  be  a  positive  and  traversable 
statement  that  the  award  was  made  on  the  day  speci- 
fied (k). 

Though  the  submission  require  the  award  to  be  made  on  ATemiig 
or  before  such  a  day,  ready  to  be  delivered  to  the  parties,  J^^  ^  ,J^/ 
showing  an  award  made  on  or  before  the  day,  is  good,  with-  ^^r^* 
out  any  averment  that  the  award  was  ready  to  be  delivered  ; 
for  when  made,  it  will  be  intended  to  be  ready  to  be  deli- 
vered, and  therefore  it  is  not  necessary  to  aver  it :  and  if  it 
were  not  in  feict  ready  to  be  delivered,  it  has  been  said  that 
in  answer  to  an  action  on  the  award,  the  defendant  should 
plead  the  matter  specially  (  /). 

A  plea  that  the  arbitrators  had  made  their  award,  and  that 
the  defendant,  on  the  last  day  for  making  the  award,  re- 
quired them  to  deliver  it  to  him,  but  that  they  had  neglected 
and  refused  to  do  so,  was  held  supported  by  evidence  that 
the  arbitrators  had  made  their  award  on  the  day,  but  had 
refused  to  deliver  it  to  the  defendant  as  it  was  not  stamped, 
and  to  entitle  the  defendant  to  a  verdict  in  his  iayoi  in  an 
action  on  the  arbitration  bond  (m).    He  might,  however,  it 


(»)  Everard  v.  Paterson,  2  Marsh. 
304 ;  Henderson  v.  Williamson,  I 
Stra.  116 ;  Hinton  v.  Cray,  3  Keb. 
512 ;  Wilson  v.  Constable,  1  Lutw. 
536. 

{k)  Skinner  v.  Andrews,  1  Saund. 
169;  S.  C.  1  Lev.  245;  S.  C.  2 
Keb.  361,  388  ;  S.  C.  1  Sid.  370 ; 
Bissez  v.  Bissez,  3  Bur.  1730; 
Bac.  Ab.  Arb.  G. 

(/)  Rowsby  V.  Manning,  3  Mod. 
331;  S.  C.  Carth.  168,  1  Show. 
98,  242 ;  Doyley  v.  Burton,  1  Ld. 
Raym;  533;  Anon.   2  Ld.  Raym. 


989 ;  Busfield  v.  Busfield,  Cro.  Jac. 
577;  Freeman  v.  Bernard,  1  Ld. 
Raym.  247;  Bradsey  v.  Clyston, 
Cro.  Car.  541 ;  Rooison  v.  Cal- 
wood,  6  Mod.  82 ;  Marks  v.  Mar- 
riot,  1  Ld.  Raym.  114;  Oatee  v. 
BromhiU,  6  Mod.  176;  S.  C.  1 
Salk.  75 ;  Jenkinson  v.  Allisson,  1 
Freem.  415,  contr&;  S.  C.  3  Keb. 
513. 

(m)  Wilson  v.  Wilson,  cited  in 
V^e  V.  Warner,  1  Saimd.  327,  c. 
note  m. 
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Part  III.  ig  presumed,  have  given  such   special  matter  in  evidence 
— ^ — -^  under  a  plea  of  no  award  («). 

The  ordinary  precedents  usually  contain  an  averment  of 
readiness  to  deliver  (o). 
Award  to        Where  an  award  is  to  be  ready  to  be  delivered  by  a  par- 
be  dcUreiS  ticular  day,  at  a  particular  place,  the  cases  are  not  quite 
atapartica-agreed  whether  an  averment  that  it  was  made  elsewhere, 
ready  to  be  delivered  at  the  specified  place,  be  sufficient  ( p). 
An  averment  that  it  was  made  and  delivered  to  the  parties 
before  the  day,  at  another  place,  has  been  held  good  {q), 
AveiTmg         It  is  proper  to  state  in  pleading  that  the  award  was  made 
ofMd  c^*  "  ^^  *^^  concerning  the  premises;"  for  when  such  averment 
cerning  the  appears,  the  court  will  intend  that  the  arbitrator  has  decided 
all  the  matters  referred,  until  the  contrary  be  made  mani- 
fest (r). 
Showing  di-      It  must  be  shown  also  on  the  face  of  the  pleadings  that 
iwarf  aih    every  direction  of  the  award  relied  on  as  a  ground  of  action 
thorized.     is  Warranted  by  the  terms  of  the  submission  set  forth.     For 
example,  if  a  landlord,  who  has  parted  with  his  reversion, 
and  has  therefore  by  law  no  power  to  distrain,  rely  on  an 
award  giving  him  such  a  power,  the  arbitrator's  authority  to 
award  a  power  to  distrain  must  either  appear  by  the  express 
words  of  the  submission,  as  set  forth  in  the  award,  or  else 
it  must  be  brought  within  the  general  words  of  the  submis- 
sion by  a  distinct  averment  that  the  question  as  to  whether 
the  landlord  should  have  such  a  power  of  distress,  was  one 
of  the  matters  in  difference  between  the  parties  («). 
When  Stat-       In  an  action  on  an  award,  the  declaration  need  not  show 
onfyo?      forth  more  of  the  award  than  is  necessary  to  support  the 
award  soffi-  plaintifTs  claim  in  the  action,  and  it  is  sufficient  to  say  that 


cient. 


(fi)  Dresser  v.  Stansfield,  14  M.  (q)  Elborough  v.  Gates,  2  Ldv, 

&  W.  822.  68. 

(o)  2  Chitt.    PI.  256,  note,  6th  (r)  Craven  v.  Craven,  7  Taunt. 

Ed.;  Veale  v.   Warner,  I   Saund.  642;    Doyley    y.    Burton,   1    Ld. 

327,  b.  n.  Ravm.  533. 

(p)    Doyley  v.  Burton,   1    Ld.  (s)  Pascoe  v.   Pascoe,  3  Binjf. 

Raym.  533 ;  Busfield  v.  Busfield,  N.  C.  898 ;  2  Chitt.  PL  256,  notes, 

Cro.  Jac.  577  ;  Bac.  Ab.  Arb.  G.,  6th  Ed. 
p.  254,  5th  Ed. 
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the  arbitrator,  "  among  other  things/'  awarded  the  amount  ^-^^^  ill. 

dne ;  and  if  the  award  be  defective  on  its  face,  or  contain 

anything  by  way  of  condition  precedent  to  the  payment  of 
the  money,  the  defendant  must  set  it  out  in  his  plea.  But 
in  an  action  on  the  arbitration  bond,  if  the  plaintiff  set  out 
the  award  in  his  declaration  or  replication,  he  must  set  out 
the  whole,  or  at  least  every  part  that  is  not  void,  or  there 
will  be  a  fatal  variance  in  the  proof  (t). 

Where  a  declaration  in  covenant,  for  not  performing  the  Part  •«*  o«t 
award,  stated  that  the  arbitrator,  among  other  things,  directed  bg  all  mat- 
the  defendant  to  do  certain  acts,  and  then  alleged  a  breach  ^"* 
in  respect  of  those  directions ;  Lord  Denman,  C.  J.,  inti- 
mated an  opinion  that  he  would  not  hold  the  award  void,  or 
the  declaration  bad  on  demurrer,  although  it  appeared  that 
the  arbitrator  had  to  award  on  a  particular  matter,  uncon- 
nected with  the  alleged  breach,  on  which  matter  the  portion 
of  the  award  set  out  did  not  decide.     No  decision,  however, 
was  come  to  on  the  question,  the  award  being  bad  on  its 
face  on  other  grounds  (u). 

In  pleading  a  parol  award,  it  is  not  necessary  to  set  forth  Pleading 
the  exact  words,  it  is  suj£cient  to  show  the  effect  and  sub-  ^*™  * 
stance  of  what  was  awarded  by  word  of  mouth  (x). 

An  award,  though  indented  under  the  hand  and  seal  of^^'*   . 
the  arbitrator,  is  no  deed  or  specialty,  but  a  writing  under  profert  un- 
hand and  seal,  unless  it  be  delivered  by  the  arbitrator  as  a  "«^®»«^- 
deed,  and  therefore  it  is  not  necessary  in  pleading  to  make 
profert  of  it  (y). 

It  is  usual  in  practice  to  aver  that  the  defendant  had  Averrina 
notice  of  the  award,  but  such  an  averment  has  been  held  award 

made. 


(0  Perry  v.  NicholsoD,  1  Burr 
278 :  Leake  v.  Butler,  Ldtt.  312 
Smith  V.  Kirfoot,  1  Leon.  72 
Wood  V.  Wilson,  2  C.  M.  &  R 
241 ;  Tilford  v.  French,  1  Sid.  160 ; 
Foreland  v.  Murgold,  I  Salk.  72 ; 
Bac.  Ab.  Arb.  Gr. ;  Leach  v.  Mor- 
ris, 1  Mod.  36,  contr&.  See  2 
Clutt.  PI.  note  (h),  where  it  is  said 
if  there  be  a  condition  precedent  to 
the  payment  of  the  money,  it,  and 


performance  of  it,  should  be  averred 
in  the  declaration. 

(ii)  Tomlin  v.  Mayor  of  Ford- 
wicb,  6  N.  &  M.  594. 

{x)  Hanson  v.  Liversedge,  2 
Vent.  242;  Thomlinson  v.  Arris- 
kin,  1  Com.  Rep.  329. 

(y)  Dod  V.  Herbert,  Sty.  459 ; 
Perry  v.  Nicholson,  1  Burr.  278  ; 
Hodsden  v.  Harridge,  2  Saund. 
62,  b.  n. 
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AvezriDg 
cauBe  of  ac- 
tion ao- 


Fabt  III.  not  to  be   neoesBary,  unless  the    submission  provide  that 
-^ — -^—  notice  of  the  award  shall  be  given,  because  the  defendant  is 
bound  to  take  notice  of  the  award  being  made  as  well  as  the 
plaintiff  (2r). 

If  the  award  direct  an  act  to  be  done  on  a  particular  day, 
as,  for  instance,  that  the  defendant  is  to  pay  the  plaintiff  a 
craed  before  sum  of  money  on  a  specified  day,  and  the  non-performance 
men^  of  the  act  in  question  is  the  ground  of  action,  it  is  prudent 
to  aver  that  the  day  in  question  had  elapsed  before  the  com- 
mencement of  the  suit;  for  though,  according  to  recent 
decisions,  the  courts  will  presume  that  the  oause  of  action 
alleged  in  the  declaration  occurred  before  the  suit  issued, 
yet  they  wiU  not  in  some  cases  set  aside  as  firivolous  a 
demurrer  on  the  ground  of  the  want  of  such  an  allega- 
tion (a). 
Ayerringre-  Generally,  if  an  award  direct  money  to  be  paid,  it  is  not 
necessary  to  state  any  request  for  payment  in  the  declara- 
tion in  an  action  on  the  award.  But  if  the  award  be  to  pay 
a  sum  ^'  on  request,*^  the  declaration  must  allege  an  e3q)reas 
request.  The  averment  that  the  defendant,  though  often 
requested,  has  not  paid,  is  insufficient  (&). 

Ordering  the  money  to  be  paid  at  a  particular  time  and 
^1\\?!d^  place,  does  not  impose  the  necessity  of  alleging  a  request, 
pointed  ^  for  the  defendant  is  still  under  a  general  obligation  to  pay ; 
nor  need  the  declaration  in  such  case  allege  the  attendance 
of  the  plaintiff  at  the  place,  or  a  demand  by  him  there ;  the 
utmost  necessary  to  be  stated  is,  that  the  defendant  did  not 
pay  at  the  time  and  place,  or  at  any  other  time  or  place. 
Readiness  to  pay  at  the  time  and  place  is  only  matter  of  de- 
fence (c). 


quest  to 
perfonn 
award. 


When 


time  and 
place. 


{z)  Fraunce's  case^  8  Rep  92,  b. ; 
Hodsden  v.  Harridge^  2  Saund.  62^ 
n.  4;  Child  v.  UordeD,  2  BuIbC 
144;  Gable  V.  Moss,  1  Bulst.  44; 
J  axon  V.  Tbomhill,  Cro.  Car.  132. 
See  Brooke  v.  Mitchell,  6  M.  &  W. 
473. 

(a)  Naters  v.  Sutton,  11  Jur.  87 ; 
Owen  V.  Waters,  2  M.  &  W.  91 ; 
Shepherd  v.  Shepherd,  3D.  &  L. 


199;  Granger  v.  Dacre,  12  M.  & 
W.  431 ;  Abbott  V.  Aslett,  1  M.  & 
W.  209. 
{b)  Waters  v.  Bridge,  Cro.  Jac 

639. 

(c)  Rowe  V.  Young.  2  B.  &  B. 
165,  per  Bailey,  J.,  233;  Lam- 
bard  y.  Kingsford,  Lutw.  558 ;  Rod- 
hiun  V.  Stroher,  3  Keb.  830. 
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If,  however,  the  plaintiff  be  directed,  on  the  receipt  of  the  P^m  III. 

^  ^v     .•             J     -I          ^      1                                                ^     OH.  in.  8. 2. 
money  at  the  time  and  place,  to  do  a  concurrent  act,  as  for 

instance,  if,  on  the  money  being  paid  him,  he  is  to  give  the  ^J|[Jjft°ffto 
defendant  a  covenant  of  indemnity,  the  plaintiff  cannot  sue  perform  a 
for  the  money  without  showing  a  readiness  on  his  part  to  ^"^"^^"^ 
give  the  covenant ;  and  therefore  he  must  aver  his  own  pre- 
sence at  the  place,  and  attendance  during  the  whole  period 
appointed  for  payment  of  the  money  (d). 

If  an  action  be  brolight  on  an  award  directing  one  of  the  Whenoottf 

to  1)6  ro" 

parties  to  pay  the  expenses  of  the  reference,  and  that  the  paid. 
other  should  repay  them  on  demand,  it  would  seem  Ihat  an 
averment  of  payment  and  of  a  request  for  repayment  is 
necessary  (e). 

Where  the  defendant  promised  to  pay  the  plaintiff  £40  on  Bequest  to 
request  in  case  he  did  not  perform  an  award,  it  was  held  ^^um. 
that  an  actual  request  was  necessary  before  action  brought, 
and  that  the  declaration  should  have  averred  a  special  re- 
quest ;  and  a  distinction  was  taken  between  a  promise  to 
pay  a' collateral  sum  on  request,  as  this  £40  was,  and  a  pro- 
mise to  pay  a  precedent  debt  or  duty  where  no  actual  re- 
quest is  necessary  (y). 

In  debt  on  an  award  by  the  assignee  of  an  insolvent  Averment^ 
debtor,  there  is  no  necessity  that  the  declaration  should  allege  conMnt  to 
that  the  submission  to  arbitration  was  with  consent  in  writ-  "fe'^^^y 

asngnee. 

ing,  of  the  major  part  of  the  creditors  ;  for  the  reference  is 
good  without  such  consent,  although  the  want  of  it  may 
render  the  assignee  responsible  to  the  creditors  (ff). 

A  party  d3ring  pending  a  reference,  the  arbitrator  directed  -^vement 
payment  to  be  made  by  his  executors  out  of  his  assets.     In  by  ezecu- 
assumpsit  agaiast  the  executors,  a  statement  in  the  declara-  ^^^   ^ 
tion  that  they  had  had  notice  of  the  award,  that  by  reason  l»^7' 
thereof  they  became  liable  as  executors  to  pay  according  to 
ihe  tenor  of  the  award,  and  that  being  so  liable,  the  exeou- 

(d)  Rowe  V.  Young,  2  B.  &  B.         (/)  Birks  v.  Trippet,  1  Saund. 
165,  per  Bailey,  J.  234 ;  Phillips  v.     32. 

Knightly,  1   Barnard.  84 ;    S.  C.         (g)  Sutcliffe  v.  Brooke,  3  D.  & 

Fitzg.  53.  L.  302.     See  P.  1,  ch.  2,  s.  3,  d.  1, 

(e)  Driver  v.  Hood,  7  B.  &  C.  p.  40,  reference  by   assignees  of 
494  ;  S.  C.  1  M.  &  R.  324.  bankrupts  and  insolvents. 
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Pabt  III.  tors  aforesaid  [not  saying  as  executors]  promised  to  pay  the 
'  amount  according  to  the  tenor  of  the  award,  was  held  to  be 

a  sufficient  averment  of  a  promise  by  them  as  executors  to 
pay  the  amount  out  of  the  assets,  and  not  a  statement  of  a 
mere  personal  promise,  for  which  there  was  no  consideration 
stated.  It  was  also  decided,  that  it  was  not  necessary  to 
aver  that  the  executors  had  any  assets  (A) . 

Indebitatus      Before  the  new  rules  of  pleading,  H.  T.  4  W.  IV.,  which 

count  on  _  .,  .  i.        i  ^  •  •  i 

theawaid.  prohibit  two  counts  for  the  same  subject-matter,  it  was  the 
practice  in  actions  of  debt  or  assumpsit  on  an  award  to  add  to 
the  special  count  stating  the  submission  and  award  in  the 
maimer  previously  recommended,  a  count  alleging  generally 
that  the  defendant  was  indebted  to  the  plaintiff  in  a  certain 
sum  upon  an  award  made  by  the  arbitrator  on  a  submission 
concerning  the  matters  in  difference  between  the  plaintiff  and 
defendant,  by  virtue  of  which  the  arbitrator  had  awarded  the 
defendant  to  pay  the  sum  claimed  (t).  The  effect  of  such  a 
count  does  not  seem  to  have  been  much  considered.  On 
one  occasion,  Bayley,  B.,  is  reported  to  have  s^d,  ^  Is  it 
quite  clear  that  indebitatus  assumpsit  will  lie  on  an 
award  ?"(*). 


Debt  on 
arbitratbn 


II.  Averments  in  plecuiing  stating  an  award  in  debt  on 
bond«  an  arbitration  bof^.^ — ^Where  in  debt  on  bond  conditioned 
be  wholly  ^^^  ^^  performance  of  an  award,  the  plaintiff  sets  out  the 
set  oat.  award  in  his  declaration  or  replication,  we  have  previously 
seen  he  must  set  out  the  whole  or  every  part  of  it  that  is  not 
void  (/).  Where,  in  such  an  action,  the  defendant  pleaded 
no  award,  and  the  plaintiff  in  his  replication  set  out  part 
only  of  the  award,  and  concluded  with  a  profert,  and  the  de- 
fendant craved  oyer,  and  (the  award  being  set  forth  at  large) 


{h)  Dowse  V.  Coze,  3  Bing.  30.  {k)  Crump  v.  Adney,  1  C.  &  M. 

See  P.  2,  ch.  3,  8.  3,  d.  8,  p.   166,  356;  S.  C.  3.  Tyrw.  279. 

effect  of  clause  preventing  death  (/)    See  the  previous  division,  p. 

from  being  a  revocation.  495.    See  the  Appendix  of  Forms, 

(»)  See  the  Forms,  2  Chitt.  PI.  for  the  pleadings  in  debt  on  the  ar- 

61,  146,  6th  £d.  bitration  bond. 
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demurred  generally,  it  was  held  that  the  action  could  not  be  ^^m  m* 
maintained  on  account  of  the  variance  (m),  — '- — ' 

The  plaintiff  must  assign  breaches  under  the  statute  8  &  Plaintiff 
9  W.  III.  c.  11,  and  cannot  have  judgmeht  for  the  penalty  bJJ^lch^"*^ 
and  take  out  execution  for  the  sum  awarded,  though  there 
is  only  a  single  sum  to  be  paid  on  the  bond,  namely,  the 
amount  of  damages  ascertained  by  the  award ;  for  a  bond  to 
perform  an  award  is,  in  other  words,  a  bond  to  perform  an 
agreement,  and  comes  directly  within  the  words  of  the 
statute  (n). 

In  general,  in  an  action  of  debt  on  bond  for  the  perform-  B«p}icatioii 

-  *^  to  plea  of 

ance  of  any  act  other  than  an  award,  if  the  defendant  plead  no  award 
matter  of  excuse  that  admits  a  non-performance,  the  plaiDtiff  ™^^^'^ 
need  not  assign  a  breach  in  his  replication,  but  need  only 
falsify  the  special  matter  aOeged.  But  the  case  of  an  action 
on  a  bond  to  perform  an  award  is  an  exception  to  this  gene- 
ral rule  (o).  For  there,  if  the  defendant  plead  no  award 
made,  the  replication,  besides  setting  out  the  award,  must 
also  assign  a  breach;  and  the  reason  alleged  for  the 
difference  is  this,  that  though  an  award  be  made,  it  may  be 
void  in  part,  and  that  therefore  the  plaintiff  must  not  only 
show  the  award  that  the  court  may  see  that  there  was  an 
award,  but  must  also  set  foiih  die  breach,  that  it  may  appear 
likewise  that  the  non-performance  was  of  a  good  part  of  the 
award,  and  not  of  a  void  part  thereof,  for  in  the  latter  it  need 
not  be  performed  (p). 

And  yet  the  breach,  when  assigned,  is  not  issuable  or  Breach  as- 
traversable,  nor  can  the  defendant  give  any  answer  to  it,  for  JJIJenaWe. 
the  plea  as  between  the  parties  has  an  issue  before,  and  the 
breach  is  but  an  excrescence  or  surplusage  (q)  ;  for  any  an- 
swer to  the  breach  must  necessarily  admit  the  existence  of 


(m)  Furlong  v.  Thomigold,  12 
Mod.  633 ;  S.  C.  Foreland  v.  Hor- 
nigold^  1  Lord  Raym.  715 ;  Fore- 
land v.  Marvgold^  1  Salk.  72. 

(n)  Welch  v.  Ireland,  6  East, 
613. 

(o)  Att.  Gen.  v.  EUiston,  1  Stra. 
191 ;  Com.  Dig.  Pleader,  F.  4. 

(p)  Meredith  v.  AUeyn,  1   Salk. 


138 ;  Hayman  v.  Gerrard,  1  Saund. 
102;  Com.  Dig.  Pleader,  F.  14; 
Shelley  v.  Wright,  WiUes,  9 ;  Bar- 
ret V.  Fletcher,  Yelv.  152;  Lee 
v.  Elkins,  12  Mod.  585 ;  Ormelade 
V.  Coke,  Cro.  Jac.  354. 

(q)  Heard  v.  BaskerviUe,  Hoh. 
232 ;  Brickhead  v.  Archbishop  of 
York,  Hob.  1 97. 
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gigning 
breach. 


Whata 
goodanign- 
ment  of  a 
breach* 


Pabt  III.  an  award,  and  consequently  would  be  a  plain  departure 

OR.  III.  8. «.  ^  -  -  .    . 

from  the  plea  (r). 

l>emuiTer  gtiu  the  want  of  assigning  a  breach  is  matter  of  substance, 
and  bad  on  general  demurrer  («).  The  same  is  the  case  if 
the  plaintiff  assign  a  bad  breach,  and  it  will  not  be  aided 
after  verdict  (t). 

If  the  award  to  pay  a  sum  of  money  and  costs  be  bad  as 
to  the  costs,  a  replication  in  an  action  on  the  bond  assigning 
as  a  breach  the  non-payment  of  the  money  only  is  good  («)• 
So  on  an  award  that  the  defendant  and  a  stranger  shall  do 
an  act,  assigning  a  breach  in  the  neglect  of  the  defendant 
only,  is  sufficient,  when  the  direction  as  to  the  stranger  is 
void  (:r). 

On  a  bond  to  perform  an  award,  if  the  defendant  plead  in 
effect  traversing  the  submission,  or  any  other  collateral 
matter,  the  plaintiff  may  join  issue  thereon  without  assigning 
a  breach  (y).  So  if  the  defendant  show  an  award,  and  plead 
performance  of  part  only,  and  issue  be  taken  thereon  {z). 

If  the  defendant  plead  any  plea  admitting  the  award  and 
excusing  non-performance,  as  if  he  plead  a  release  of  all 
demands  after  the  award,  whereby  he  offers  a  special  point 
in  issue,  it  is  sufficient  for  the  plaintiff  to  answer  the  release, 
or  other  special  matter  alleged  by  the  defendant,  without  as- 
signing any  breach  (a). 

Where  an  award  is  made  that  if  the  plaintiff  pay  the  de- 
fendant ten  pounds,  then  the  defendant  shall  assure  to  the 
plaintiff  a  certain  manor ;  if  debt  be  brought  on  the  arbitra- 
tion bond,  and  the  defendant  plead  that  the  plaintiff  has  not 
paid  him  the  ten  pounds,  it  is  a  good  replication  for  the 


Whan 
needlees  to 
anign 
breach  in 
replication. 


(r)  Morgan  v.  Man,  T.  Raym. 
94 ;  Gayle  v.  Betts,  1  Mod.  227 ; 
Bac.  Ab.  Arb.  6. 

(«)  Barret  v.  Fletcher,  Cro.  Jac. 
220;  S.  C.  Yelv.  152;  Heard  v. 
Baakerville,  Hob.  232 ;  Brickhead 
V.  Archbiabop  of  York,  Hob.  197. 

(0  Com.  Dig.  Pleader,  F.  14; 
Pit  V.  Wardal,  Godb.  164. 

(tt)  Addison  v.  Gray,  2  Wile. 
293 ;  Fox  v.  Smith,  2  Wile.  267. 


(x)  Oldfield  V.  Wihner,  1  Leon, 
140,304;  S.C.Owen,  153;  Pit 
V.  Wardal,  Godb.  164 ;  Bac.  Ab. 
Arb.  G. 

(y)  Com.  Dig.  Plead.  F.  15; 
Bac.  Ab.  Arb.  G. ;  Kind  v.  Carter, 
1  Sid.  290;  Strike  v.  Benstey, 
1  Lutw.  525. 

(e)  Genne  v.  linker,  3  Lev.  24 ; 
Com.  Diff.  Plead.  F.  15. 

(a)  Jeflfrey  v.  Guy,  Yelv.  78. 
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plaintiff  to  say  that  he  has  paid  the  ten  pounds,  without  ^^^^  ^^^* 
saying  further  that  the  defendant  has  not  assured  him  the     * 
manor ;  for  when  the  plaintiff  has  giyen  a  direct  answer  to 
the  special  matter  alleged  in  bar  he  need  not  make  any 
other  addition  (&). 

When  the  defendant  pleads  no  award,  and  the  plaintiff  ^^^  ^ 

,  ■^,  i»  plication  to 

replies  setting  out  an  award,  it  seems  clear,  from  the  case  conclude 
of  Fisher  v.  Pimbley  (c),  that  such  replication  should  con-  ^^'^^  ^•^ 
elude  with  a  yerification,  in  order  that  the  defendant  may 
have   an  opportunity  of  pleading  in   his  rejoinder  matter 
which  may  show  the  award  to  be  void  in  law  {d). 

If  in  debt  on  bond  conditioned  to  perform  an  award  the 
defendant  in  his  plea  set  out  part  only  of  the  award,  and 
aver  performance ;  and  the  award  as  set  out  be  bad,  and  the 
plaintiff  in  his  replication  set  out  the  rest  of  the  award,  it  is 
a  question  whether  he  ought  to  conclude  it  with  a  verificar 
tion,  or  to  the  country.  In  the  learned  note  to  the  case 
cited  below,  the  opinion  is  expressed,  that  the  proper  con- 
clusion should  be  to  the  country,  on  the  ground  that  as  the 
use  of  concluding  with  an  averment  is  to  give  the  opposite 
party  an  opportunity  of  traversiug  the  new  matter  alleged, 
that  did  not  apply  here,  as  the  defendant  haviag,  by  plead- 
ing performance,  admitted  the  validity  of  the  award,  could 
not,  without  being  guilty  of  a  departure,  traverse  the  state- 
ments in  the  replication  which  show  the  award  to  be 
good  {e).     Yet  the  award  might  not  be  correctly  stated. 

To  debt  on  bond  conditioned  to  perform  an  award,  the 
defendant  pleaded  an  award  and  a  tender  pursuant  to  it ; 
ihe  plaintiff  replied,  setting  forth  matter  showing  the  award 
good,  and  traversing  the  tender,  concluding  to  the  country  ^ 
the  court  was  divided  as  to  the  validity  of  the  replication ; 
one  part  holding  it  ought  to  have  concluded  vnth  a  verifica- 
tion, and  so  permitted  the  defendant  to  traverse  the  allega- 


(6)  Baihr  v.  Taylor,  Yelv.  24.  326,  b.  u.  1,  h. 

W,  \)  East,  188.  (c)  Vcale  v.  Warner,   1   Saund. 

(tf)  Veale  v.  Warner,  1  Saund.     326,  b.  n.  1. 
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Part  III.  tions  in  it:  the  other  sayinfi:  that  the  defendant  by  pleading 

performance   had  barred  himself   from  trayersing    matter 

which  went  to  support  the  validity  of  the  award  (/). 
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THE   EFFECT   OF  AN   AWARD   AS   A   PLEA. 

award  must     ^hough  before  the  new  rules  of  pleading  an  award  might 

be  pleaded,  generally  have  been  given  in  evidence  under  the  general 

issue  in  an  action  on  the  original  demand,  it  was  frequently 

advisable  to  plead  it  in  order  to  compel  the  plaintiff  in  his 

replication  to  take  issue  on  some  particular  part  of  the  plea, 

and  thereby  admit  the  residue,  or  to  reply  specially.     Now, 

however,  since  the  Reg.  Gen.  H.  T.  4  W.  IV.,  an  award  must 

be  pleaded  specially  as  a  defence,  when  it  operates  as  a 

discharge  of  the  right  to  sue  (a). 

When  plea      In  very  old  times,  during  which  it  was  considered  that 

without      when  the  submission  was  not  under  seal  no  action  could  be 

aYCTment  of  maintained  on  an  award  directing  the  doing  anything  but 

good.         the  payment  of  money,  it  was  laid  down  that  as  the  plaintiff 

had  no  means  of  compelling  performance,  such  an  award  was 

no  bar  to  an  action  for  the  original  matters  in  dispute,  until 

the  defendant  had  performed  what  the  award  directed  (b). 

When  new       But  since  it  has  been  decided  that  assumpsit  lies  on  the 

in^wSSc-^  award  under  such  a  submission,  it  has  been  held  tiiat  when- 

tion  of  old    ever  the  award  gives  a  new  duty  in  lieu  of  the  former,  or 

awards  any  collateral  matter  in  satisfaction  of  the  debt  or 

(/)  Seal  V.Crowe,  3  Lev.  164.       47;  3  Chitt.   PI.  793,  notes,  6th 
(a)  2  Chitt.  PI.  146,  notes,  6th     Ed. 
Ed. ;  Allen  v.  Milner,  2   C.  &  J.         {b)  RoUe,  Ab.  Arb.  X.  1,  p.  266. 
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grievance,  it  may  be  pleaded  in  bar  without  any  averment  of  ^^*'  ^^I- 
performance  (c).  

In  the  following  case  a  somewhat  peculiar  distinction 
was  taken.  In  answer  to  an  action  of  assumpsit  for  not  de- 
livering some  hops  pursuant  to  a  contract,  it  was  held  that 
an  award  of  mutual  releases  alone  on  a  reference  of  all  mat- 
ters in  difference  could  not  be  pleaded  in  bar  without  aver- 
ring that  the  defendant  had  executed  a  release.  A  state- 
ment that  he  was  always  ready  to  execute  was  not  consi- 
dered sufficient,  for  the  release,  it  was  said,  created  no  new 
duty  in  satisfaction  of  the  claim  (d). 

According  to  the  old  cases  the  award  only  extinguishes  Old  rale, 
the  original  claim  sub  modo ;  for  it  is  said  that  if  the  time  of  tmguished 
performance  be  past  before  the  action  is  brought,  the  award  sob  modo. 
cannot  be  pleaded   in  bar  without  showing  performance, 
though  the  plaintiff  has  a  remedy  by  action  on  the  award ; 
as  for  instance,  if  the  award  be  to  pay  money  or  to  execute 
a  bond  at  a  day  past,  the  defendant  ought  to  show  that  he 
has  paid  the  money  or  given  the  bond,  unless,  indeed,  the 
plaintiff  is  the  cause  of  the  award  not  being  performed,  as  if 
the  defendant  tender  the  money  at  the  day  and  the  plaintiff 
refuse  it  (e). 

But  it  is  apprehended  that  ihe  courts  would  now  hold, 
that  the  award  either  does  not  extinguish  the  original  claim, 
or  extinguishes  it  altogether.  The  modem  doctrine  seems 
to  be  this : — 

If  an  action  be  brought  for  a  debt,  whether  the  form  be  Modem 
debt  or  assumpsit,  an  award  respecting  the  claim,  ascertain-  pleading 
ing  the  amoimt  of  the  debt,  and  directing  payment,  cannot  f^™" 
be  pleaded  in  bar  to  the  action  without  alleging  perform- 
ance ;  for  the  money  until  paid  is   due  in  respect  of  the 


ance. 


(c)  Gascoyne  v.  Edwards,  1  Y. 
&  J.  19  ;  Crofts  v.  Harris  Garth. 
187 ;  Freeman  v.  Bernard,  1  Salk. 
69;  S.  C.  1  Lord  Raym.  247; 
Parslow  V.  Bailey,  1  Salk.  76 ;  S. 
G.  6  Mod.  221 ;  2  Lord  Raym. 
1039;  Allen  v.  Harris,  1  Lord 
Ravm.  122  ;  Bac.  Ab.  Arb.  G. 

(d)  Freeman  v.  Bernard,  1  Salk. 


69 ;  S.  G.  1  Ld.  Ravm.  247 ;  Glap- 
cott  V.  Davy,  1  Lord  Raym.  611. 

(e)  Gom.  Diff.  Accord.  D.  2,  3 ; 
RoUe,  Ab.  Arb.Z.267;  Bac.  Ab.Arb. 
G. ;  Dighton  v.  Whiting,  1  Lutw. 
61  ;  linch  v.  Dacy,  1  Keb.  848 ; 
Hare  v.  George,  Gro.  Eliz.  66 ; 
Glapcott  V.  Davy,  1  Lord  Raym. 
611. 
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Part  III.    original  debt :  as  for  instance,  if  the  claim  be  for  tolls  the 
— ^ — '■ — '  sum  awarded  is  due  for  tolls  still.     But  if  the  claim  be  of  a 
different  nature,  as  for  example,  to  have  goods  delivered, 
and  the  award  direct  payment  of  money  in  satis&ction  of 
the  demand,  the  right  to  have  the  goods  seems  to  be  gone, 
and  the  only  right  remaining  is  the  substituted  right  to  have 
the  money  awarded.     So  if  the  demand  be  for  a  debt,  aod 
the  award  direct  not  payment  in  money,  but  payment  in  a 
collateral  way,  as  by  delivery  of  goods  or  performance  of 
work,  it  seems  the  right  to  have  payment  in  money  b  ex- 
tinguished.    In  like  manner,  if  the  claim  be  for  unliquidated 
damages,  an  award  of  a  sum  certain  in  satisfiftction  is,  it  is 
apprehended,  a  good  bar  without  alleging  performance  (/). 
Awards         Jq  all  actions  where  accord  and  satisfaction  is  a  good  de- 
aoooid  and  fence,  an  award  may  be  pleaded  in  bar  (g). 
T^^^^       To  au  action  of  trespass  a  defendant  may  sometimes  plead 
When  an     an  award  made  on  a  submission  between  the  plaintiff  and  a 
bTpleodeS^  Stranger.     An  award  between  A.  and  B.  for  a  trespass  done 
by  astnn-  |jy  Q  »g  cattle,  when  in  the  possession  of  A.,  is  a  good  bar  to 
an  action  by  B.  against  G.  for  the  same  trespass  (A).     So  to 
an  action  of  trespass  the  defendant  may  plead  that  the  tres- 
pass was  committed  by  himself  and  another,  and  that  the 
matter  was  afiberwards  submitted  to  arbitration  by  the  plain- 
tiff, the  defendant,  and  the  other  trespasser,  and  determined 
by  an  award  (i). 
Payment         If  a  man  pay  money  on  a  void  award,  and  it  be  accepted, 
to  yoid        it  may  be  pleaded  as  an  accord  and  satisfaction  (k). 
award.  ^jj  award  which  does  not  extend  to  the  whole  of  the 

Awardaa 

to  part  of    thing  demanded,  is  not  a  good  plea  to  an  action  on  the  de- 
demand,  i  /rv 

mand  (/). 
Plea  of  To  an  action  on  a  bond  for  money,  a  plea  that  after  the 

pu^uX    ^oii^y  became  due  the  plaintiff  and  the  defendant,  by  parol, 

(/)  Allen  V.  Milner,  2  C.  &  J.  (t)  Thoxnlinson  v.    ArriBkin,  1 

47.  Com.  Rep.  328  ;  Bac.  Ab.  Arb.  G. 

(g)  Com.   Diff.    Accord.  D.   1;  (*)  Bacon  v.  Dubany,   1  Salk. 

Blake's  Case,  6  Kep.  43,  b. ;   Bac.  70. 

Ab.  Arb.  G.  (1)    Clapcott  v.  Davy,   1   Lord 

(*)    Com.  Dig.  Accord,  D.    1;  Raym.  611;    Farrer  v.  Bates,  Al. 

Rolle,  Ab.  Arb.  B.  1,  p.  268.  4 ;  Bac.  Ab.  Arb.  G. 
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submitted  to  an  award ;  that  the  arbitrator  awarded  the  de-  ^^"  I^^* 
fendant  to  pay  the  plaintiff  a  certain  sum,  and  that  he  ten-  -^ — '- — ' 
dered  the  sum,  was  held  bad  on  demurrer,  the  debt  being  J^^^^f 
due  by  specialty  (m).  bond. 

If  a  cause  be  referred  after  issue  joined,  and  the  plaintiff  ^^^jj^ 
neverdieless  proceed  with  the  action,  and  after  an  award  in  farther 
the  defendant's  fietyor  take  it  down  to  trial,  the  award  may  ^^[J^^^ 
be  pleaded  as  a  plea  to  the  further  maintenance  of  the  ac-  theaetion. 
tion ;  formerly  it  was  by  way  of  plea  puis  darreign  continu- 
ance.    It  is  apprehended,  to  have  the  benefit  of  the  award, 
the  defendant  must  so  plead  it,  for  it  seems  to  have  been  in- 
admissible in  eyidence  even  before  the  new  rules  of  plead- 
ing (n). 

A  replication  in  replevin  justifying  a  distress  under  a^*P^3nng 
power  to  distrain  given  by  an  award,  is  a  departure  from  an  diBtiain  by 
avowry  relying  on  the  common  law  right  to  distrain  for  rent  JJI^jJe 

service  {o) .  fro™  avow- 

ry of  com* 
mon  law 
power. 


SECTION  IV. 


HOW  TO   ANSWER   IN  PLEADING   AN  AWARD   PLEADED. 

I.  Traversing  the  submission,'] — It  is  not  intended  in  this  Befeatmg 
section  to  enumerate  all  the  kinds  of  defences  which  may  be  pleaded. 
pleaded  to  defeat  a  claim  resting  on  an  award.     Those  only 
are  discussed  which  have  some  special  reference  to  the  sub- 
ject of  arbitration. 

Though  the  following  observations  treat  principally  of  the 

(m)  Luddington  v.  White,  Sty.  603. 

350.  (o)  Pascoe  v.  Pascoe^  3  Bing. 

(n)  Lowes  v.  Kermode,  8  Taunt.  N.  C.  898. 
146;  Storey  v.  Blozham^  2  Esp. 
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Part  III. 

CH.  III.  s.  4. 


TiATening 
the  flubmu- 


■lOIL 


In  debt  on 
bond  and 
covenant. 


In  aasump- 

In  debt  on 
the  award. 


pleas  which  may  be  employed  in  answer  to  actions  to  en- 
force an  award,  the  principles  involved  in  the  positions  laid 
down  seem,  in  most  cases,  equally  applicable  to  replications 
when  an  award  is  pleaded  as  a  defence. 

If  a  defendant  in  an  action  to  enforce  an  award  deny 
that  he  entered  into  any  submission,  or  into  the  submission 
set  out  in  the  declaration,  he  must  traverse  the  fact. 

In  debt  on  the  arbitration  bond,  or  in  covenant  for  not 
performing  the  award,  the  plea  of  non  est  factum  is  the 
proper  traverse. 

In  assumpsit  the  general  issue  non  assumpsit  puts  in  issue 
the  validity  of  the  submission. 

In  debt  on  the  award,  when  the  submission  is  not  under 
seal,  it  does  not  seem  clear  whether  the  plaintiff  ought  spe- 
cifically to  traverse  the  submission,  for  the  plea  of  nunquam 
indebitatus  is  admissible  only  in  debt  on  simple  contract, 
and  it  does  not  seem  to  be  decided  whether  a  debt  arising 
from  the  legal  liability  of  an  award  be  a  debt  on  simple  con- 
tract within  the  meaning  of  the  rule  (a).  Supposing  it  ad- 
missible, the  effect,  it  is  presumed,  would  be  to  put  the  sub- 
mission in  issue. 


Plea  of 
no  award 
means  no 
valid 
award. 


II.  Pleading  no  award  made,] — If,  as  far  as  appears  in 
the  pleadings,  the  award  be  good,  and  the  defendant  intend 
to  dispute  its  validity  either  for  defects  apparent  on  its  fia.ce, 
though  not  shown  on  the  record,  or  on  the  ground  that  the 
arbitrator  has  failed  to  decide  on  a  matter  in  difference 
brought  before  him,  and  that  therefore  the  award  is  not  final, 
the  proper  plea  is,  that  the  arbitrator  did  not  make  an  award 
in  manner  and  form  as  alleged.  Under  this  plea  the  de- 
fendant will  be  entitled  to  object  to  the  validity  of  the  award 
when  produced  in  evidence,  and  also  be  permitted  to  prove 
that  a  matter  presented  to  th6  arbitrator  for  determination 
has  not  been  decided.     For  the  plea  of  no  award  means  no 


(o)    Reg.    Gen.    H.    T.    4    W.     Saund.  61,  m."  See  Riddell  v.  Sut- 
IV. ;     Hodsden    v.     Harridge,    2     ton,  2  M.  &  P.  345. 
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yalid  award  according  to  the  submission^  whether  there  was  ^^'  ^^; 
an  award  in  met  or  not  (b).  

Anciently,  the  plea  of  no  award  meant  strictly  that  no  Fomeriy 
award  at  all  had  been  made.  Hence,  according  to™^|^^ 
the  old  cases,  if  to  debt  on  bond  for  non-performance  of  the  ^^ 
award  the  defendant  pleaded  no  award  made,  and  the  plain- 
tiff replied  by  setting  out  an  award,  and  assigned  a  breach, 
the  defendant  was  considered  guilty  of  a  departure  if  he  re- 
joined matter  showing  that  though  there  was  an  award  in 
fact  it  was  void  in  law ;  as  for  instance,  where  the  rejoinder 
showed  that  on  one  matter  in  difference  brought  before  the 
arbitrators  they  had  failed  to  make  any  award,  or  that  the 
award  was  not  deliyered  pursuant  to  the  submission ;  and  it 
was  stated  that  the  proper  course  for  the  defendant  to  pursue 
was,  instead  of  pleading  no  award,  to  plead  the  award,  and 
then  aver  in  the  plea  the  other  matter  which  made  it 
void  {c) ;  for  that  after  pleading  no  award  made,  the  only 
allowable  rejoinder  to  a  replication  setting  out  an  award 
was, — ^that  the  arbitrator  made  no  such  award  {d). 

In  the  following  case  the  principle,that  a  plea  of  no  award 
meant  no  award  in  fskct  according  to  the  ancient  cases,  was 
distinctly  overruled. 

To  debt  on  bond  the  defendant,  after  craving  oyer  of  the  Flea  no 
bond  and  condition,  by  which  it  appeared  that  the  bond  was  joinder 
conditioned  to  abide  an  award  on  all  causes  of  action,  con-  ?^^  ^°»<* 

in  law,  no 

troversies,  and  demands  between  the  plaintiff  and  defendant^  departoie. 
pleaded  no  award  made.  The  plaintiff  replied,  that  the 
arbitrators  duly  made  their  award,  by  which  they  awarded 
that  the  defendant  should  pay  the  plaintiff  a  certain  sum 
^'  for  all  the  coal  gotten  by  him  as  thereinbefore  mentioned.'* 
The  defendant  rejoined,  and  set  out  the  whole  award  verba- 

(b)  Dresser  v.  Stansfield,  14  M.  122 ;  Morgan  v.  Man,  1  Lev.  127  ; 
&  W.  822;  Fisher  V.  Pimbley,  11  S.  C.  T.  Raym.  94;  Roberta  v. 
East,  188;  Gisbome  v.  Hart,  5  M.  Marriot,  2  Saund.  183;  S.  C.  1 
&  W.  50 ;  Hickes  v.  Cracknell,  3  Lev.  300 ;  Com.  Dig.  Pleader,  F. 
M.  &  W.  72 ;  Spooner  v.  Payne,  16  7 ;  Keilway,  175. 

L.  J.,  C.  P.  225.  (d)  Skinner  v.  Andrews,  1  Lev. 

(c)  House  V.   Launder,  1    Lev.     245. 
85;  Harding  v.  Holmes,  1  Wils. 


! 
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OT  III  a4  *™*  ^^  which  it  appeared  that  the   subjects  of  reference 

were  disputes  between  the  phiintiff  and  defendant,  and  that 

the  damages  awarded  to  the  plaintiff  were  in  respect  of  coal 
belonging  to  the  plaintiff,  or  to  the  plaintiff  and  others  taiih 
him.     The  court  on  demurrer  held  the  rejoinder  to  be  no 
departure  firom  the  plea,  as  the  plea  meant  no  legal  and  yalid 
award  according  to  the  submission,  and  the  rejoinder  show- 
ing the  award  invalid  merely  maintained  the  plea;    and 
Bailey,  J.,  was  of  opinion  that  the  defendant  could  not  have 
defended  himself  by  taking  issue  on  the  replication^  for  there 
was  such  an  award  as  there  stated,  though  there  was  not  an 
award  conformable  to  the  submission,  since  it  gave  compen- 
sation for  matters  beyond  the  submission,  namely,  for  coal  in 
which  the  plaintiff,  or  the  plaintiff  with  others,  uhu  in- 
terested, and  was  therefore  bad.      The  court  held,  also,  that 
if  the  award  had  been  truly  set  out  in  the  replication,  the  de- 
fendant ought  to  have  demurred  to  it ;  and  as  the  replication 
only  set  it  out  partially,  the  defendant  was  at  liberty  to  set 
it  out  truly  in  his  rejoinder,  and  on  demurrer  object  to  its 
validity  (e). 
Bejoiniog        After  a  plea  of  no  award,  and  a  replication  setting  out  an 
pofoimanoe  award  to  pay  money,  and  alleging  non-payment,  the  de- 
tore,  fendant  cannot  rejoin  payment  without  being  guilty  of  a  de- 
parture (/). 
ATeiment        If  in  debt  on  the  arbitration  bond  it  appear  on  oyer  that 
bja^^n-  ^^  condition  is  to  abide  by  the  award  of  arbitrators,  and  in 
ton  or  am-  ease  they  make  no  award  vdthin  a  certain  time,  of  an  um- 
pire, the  plea  denying  the  award  should  allege  that  neither 
the  arbitrators  nor  the  umpire  made  an  award  (y). 
Flea  of  fiusto     Where  a  defendant  desired  to  impeach  the  award,  until 
•bowing      the  recent  case  of  Dresser  v.  Stan^ld  (A),  it  seems  to  have 
aignmenta-'  been  considered  not  only  that  he  might,  but  that  he  should, 
^^^^^^  state  in  a  special  plea  the  feicts  which  showed  that  the  award 
was  not  final,  and  conclude  it  with  a  verification  (i).    But 

(e)  Fisher  v.  Pimblcy,  11  East,  (h)  14  M.  &  W.  822. 

188.  (•)  Gisbome  v.  Hart,  6  M.  &  W. 

(/)  Hintonv.  Cray,  3  Keb.  512.  60;  Perry  v.  Mitchell.  2  D.  &  L. 

(g)  Hinton  v.  Cray,  3  Keb.  612.  452. 
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in  the  case  above  referred  to  (A:),  a  special  plea  setting  forth  ^^^  ^^^* 

that  some  issues  were  joined  in  the  cause  referred,  and 

showing  that  the  award  had  not  decided  them,  and  was 
therefore  not  final,  was  held  bad  on  special  demurrer  as 
amountmg  to  an  argumentative  plea  of  no  award.     To  make  ^^^^" 
such  a  plea  good  on  special  demurrer,  it  should  at  all  events  agpedal 
conclude  with  a  special  traverse, — ^**and  so  that  there  was  no  ^^^^'^ 
award  of  and  concerning  the  premises'^  (Z). 

If  the  objection  to  the  award  be  that  the  arbitrator  has  not  ATemng 
decided  all  the  questions,  in  order  to  render  the  plea  good  arbitmton 
at  all  it  must  aver  notice  to  the  arbitrators  of  the  matters  o^™f^ 

omitted. 

omitted  from  decision  (m). 

In  an  action  of  debt  on  the  arbitration  bond  the  defendant  Pleading 
pleaded  the  condition  of  the  bond,  set  forth  the  award  in  its  aTennents 
terms,  and  then  averred  that  a  question  as  to  the  defendant's  ^^^^^  i^ 
right  to  an  indemnity  from  the  plaintiff  against  certain  liabi- 
lities was  a  matter  in  difference,  and  brought  before  the  no- 
tice of  the  arbitrators,  and  that  they  had  not  in  their  award 
given  any  directions  touching  the  same.     On  demurrer,  the 
plea  was  held  good,  and  judgment  was  given  for  the  defend- 
ant (n). 

The  above  case  was  quoted  in  argument  in  support  of  the 
special  plea  in  Dresser  v.  Stan^/ieldy  but  the  court  drew  a 
distinction  between  it  and  the  question  before  diem ;  Alder- 
son,  B.,  saying,  ^'  There  was  a  prima  feicie  case  by  the  bond, 
which  the  defendant  had  to  answer  by  showing  an  award 
which  was  invalid."  And  Parke,  B.,  added,  ^^  The  objection 
there  came  from  the  party  who  stated  the  award.  That  case 
is  certainly  no  authority  for  you  "  (o). 


III.  Misconduct  or  mistake  of  arbitrator  not  pleaeUible.'] —  Jf  arWteaf 
To  an  action  of  debt  on  bond  for  not  performing  an  award,  tor  not 

pleadable. 

(k)  Dresser  y.  Stansfield,  14  M.  459. 

&  W.  822.  (fi)  Mitchell  v.  Staveley,  16  East, 

(0  Dresser  v.  Stansfield^  14  M.  58. 

&  W.  822.    See  Linsey  v.  Ashton,  (o)  Dresser  v.  Stansfield,  14  M. 

Godh.  255.  &  W.  822. 

(m)  Elsom  v.  Rulfe,   2    Smith 
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Part  III.  or  to  an  action  on  the  award  itself,  the  defendant  cannot 
plead  collusion  or  other  misconduct  of  the  arbitrator  in 
avoidance  of  the  award  (p). 

In  the  case  of  Veale  v.  Warner  (y),  the  very  learned  re- 
porter, Saunders,  mentioning  that  he  was  reprehended  for 
pleading  so  subtlely  as  to  trick  the  plaintiff,  excuses  his 
conduct  by  aUeging  that  it  was  a  case  of  very  great  hardship 
on  the  defendant,  and  that  afterwards  the  defendanthad  relief  in 
the  Exchequer  against  the  arbitration  bond  on  the  ground  of 
bad  practice  of  the  plaintiff  with  the  arbitrator.  Mr.  Ser- 
jeant Williams,  treating  of  a  plea  of  collusion  of  the  arbitra- 
tor, in  his  note  on  the  above  case,  says,  ^^  As  such  a  plea 
would  in  the  principal  case  have  been  supported  by  the 
£BU3ts,  it  may  be  pronounced  almost  with  absolute  certainty 
that  so  able  a  lawyer  as  the  reporter  is  known  to  have  been 
would  have  stated  the  facts  as  a  defence  to  the  action,  and 
not  have  had  recourse  to  the  unworthy  trick  for  which  he 
was  so  justly  censured,  if  the  pleq*  could  have  been  supported 
in  point  of  law."  And  he  adds,  "  There  seems  to  be  no 
case  or  dictum  where  a  plea  of  this  sort  has  been  held  to 
be  pleadable,  nor  is  a  precedent  of  such  a  plea  to  be  found 
in  any  of  the  books  of  entries"  (r). 

A  plea  that  the  arbitrator  refused  the  defendant  reasonable 
time  to  bring  forward  his  witnesses,  though  he  had  several 
material  witnesses  to  examine,  was  held  bad  on  demurrer, 
as  imputing  misconduct  («).  So,  also,  that  he  made  his 
award  without  hearing  the  defendant  or  his  vritnesses  {t). 
In  this  latter  case  Lord  EUenborough,  C.  J.,  said,  "  How 
can  the  injustice  of  the  arbitrator  be  pleaded  against  one  of 
Arbitrator  the  parties  without  at  least  implicating  him  in  it  ?"  If  the 
^A^Sy  observations  of  Mr.  Serjeant  Williams  on  the  case  of  VecUe 
V.  Warner  (w),  previously  cited,  are  good  law,  the  collusion 
of  a  party  would  not  render  the  matter  more  pleadable,  for 

{p)  Wills  V.  Maccarmick,  2  Wils,  Z27,  a.  n.  3. 

148 ;  Brazier  v.  Bryant,  10  Moore,  {s)  Grazebrook  v«  Davis,  5  B. 

587 ;  Chicot  v.  Lequesne,  2  Ves.  &  C.  534. 

Sr.,315.  (0  Braddickv.  Thomson,  8  East, 

(9)  1  Saund.  327,  a.  n.  3.  344. 

(r)  Veale  v.  Warner,  1  Saund.  (w)  1  Saund.  327,  a.  n.  3. 
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it  is  distinctly  stated  in  that  case  that  the  defendant  ob-  Part  ITT. 

^  OH.  III.  S.  4. 

tained  relief  against  the  bond  in  the   Exchequer  on  the  . 

ground  of  the  plaintiflTs  bad  practice  with  the  arbitrator  {x). 

Where  the  award  directed  an  executrix  to  pay  a  sum  of 
money,  a  plea  by  her  that  there  was  no  admission  or  evi- 
dence of  assets  before  the  arbitrator,  was  held  ill  on  general 
demurrer,  as  imputing  misconduct  to  the  arbitrator ;  for 
directing  a  personal  representative  who  had  no  assets  to  pay 
the  debts  of  the  deceased  would  be  unjust  {y). 

The  Court  of  Exchequer,  in  a  recent  case,  expressed  an  Pleading 
opinion  that  to  an  action  on  the  award  the  defendant  might  ecution  of 
plead  that  the  joint  arbitrators  executed  the  award  sepa-  ^Jj^J^^^S. 
rately  and  not  in  each  other's  presence,  and  so  raise  on  the  tnton. 
record  the  question  of  the  validity  of  such  a  mode  of  execu- 
tion {z). 

The  mistake  of  an  arbitrator  cannot  be  pleaded  in  bar,  ^j^j^ator^ 
any  more  than  his  wilful  misconduct  {a).  cannot  be 

pleaded. 


IV.  Pleading  performance  of  the  ataard.] — In  debt  on  Plea  must 
bond  for  non-performance  of  an  award,  the  defendant  cannot  award  per- 
plead  generally  that  he  has  performed  it,  but  he  must  show  fo™«d. 
the  award  and  how  he  has  performed  it  (b). 

The  plea  should  state  a  performance  of  every  part  of  the  M°?*  *^«f 
award  for  which  the  defendant  is  liable,  or  it  will  be  bad  in  formance. 
law.  Where  in  debt  on  bond  conditioned  that  the  defendant 
and  two  others  should  perform  an  award,  the  defendant 
pleaded  an  award  that  he  and  each  of  the  others  should  pay 
QOs.  each  to  the  plaintiff,  and  that  he  had  paid  the  20«.,  but 
said  nothing  as  to  the  sums  to  be  paid  by  the  other  two, 
which  he  ought  to  have  done,  inasmuch  as  he  was  answera- 
ble for  the  whole  money,  the  plea  was  decided  to  hp  insuffi- 
cient (c). 

« 

(x)   Dyer  v.   Dawson,  cited  in         (a)  Hall  &  Hinds,  In  re,  2  M.  & 

Heming  v.  Swinnerton,  1  Coop.     6.  847.    See  note,  852 ;  Johnson 

C.  C.  420,  notes.  v.  Durant,  2  B.  &  Ad.  925. 

(y)  Riddell  v.  Sutton,  5   Bing.         (b)  Anon.  F.  Moore,  3,  pi.  9. 

200 ;  S.  C.  2  M.  &  P.  345.  (c)  Genne  v.  Tinker,  3  Lev.  24  ; 

(z)  Stalworth  v.   Inns,  13  M.  &     Veale  v.  Warner,  1   Saund.  324,  a. 

W.  466.  1,  3. 
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Pabt  III.      Tender  of  rent  awarded  to  be  paid  must  be  pleaded  to 
'  have  been  made  on  the  land,  and  at  the  last  hour  of  the  ap- 

Piea  of  ten-  pointed  day  (cQ. 

BWMd<^*      When  aa  award  directs  a  party  to  pay  the  rent  mentioned 
Setting  out  in  a  certain  indenture,  in  pleading  performance  he  need  not 
id^^to   Bet  forth  the  indenture,  but  it  will  be  sufficient  to  refer  to  it 
in  award,     generally.     But  if  he  be  ordered  by  the  award  to  pay  it  in 
such  manner  and  at  such  times  as  is  expressed  in  the  inden- 
ture, then  he  must  set  the   indenture   out  at  length.    A 
similar  rule  is  applicable  to  an  award  directing  payment  of 
money  bequeathed  by  a  will  (e). 


Plea  of  Star      V.  Other  pleodtuffs  to  defeat  theawardJ] — In  debt  on  aa 
mitationB.    &ward  under  the  hand  and  seal  of  the  arbitrator,  a  plea  that 
the  cause  of  action  did  not  accrue  within  six  years  was  for- 
merly held  bad,  since  the  Statute  of  Limitations,  1  James  I. 
c.  16,  s.  3,  did  not  apply  to  awards  under  hand  and  seal, 
which  were  said  to  be  quasi  specialties,  or,  it  is  presumed,  to 
any  awards  at  alli^).     Now,  however,  the  plea  would  be 
good,  since  by  the  statute  3  &  4  W.  IV.  c.  42,  s.  3,  ''  all  ac- 
tions of  debt  upon  any  award,  where  the  submission  is  not  by 
specialty,**  shall  be  commenced  and  sued  within  three  years 
after  the  end  of  the  session  in  which  the  Act  passed,  or 
within  six  years  after  the  cause  of  such  action,   but  not 
after. 
Plea  of  re-       A  plea  that  the  defendant  revoked  the  authority  of  the 
7^  ^  ^  arbitrator  before  the  award  was  made,  is  a  good  answer  to 
F*^-        any  claim  on  the  award,  when  the  submission  is  one  that 
cannot  be  made  a  rule  of  court,  and  so  not  within  the  opera- 
tion of  the  Stat.  3  &  4  W.  III.  c.  42,  s.  39,  which  prohibits 
revocation  in  such  cases  {g), 
?^  ^\        The  marriage  of  a  female  party  to  the  submission  pending 

nuue  party. 

(«0  Parser  v.  Prowd,  Cro.  Jac.  (/)   Hodsden   v.  Harridge,    2 

423.  Saund.  61^  m. ;  S.  C.  2  Keb.  462. 

(e)  Anon.  1  Vent.  87  ;  Hagh  v.  {g)  Marsh  v.  Bulteel,  5  B.  &  A. 

Chadwick,  2  Keb.  667.  507. 


PLEADING   TO    DEFEAT   AN  AWARD.  513 

the  reference  may  be  pleaded  as  a  revocation  of  the  arbi-  ^^*'  ^^\ 

,      .      /  V       ^  OH.  in.  8.4. 

trators  authority  (^).  

But  the  bankruptcy  or  msolvency  of  a  party  before  the  By  bank- 
award  is  executed  cannot  be  pleaded  as  a  revocation  (^),|22J^Jy. 
though  bankruptcy  and  insolvency  may  sometimes  bar  the 
claim  on  the  award  (f). 

In  debt  on  bond,  where  the  award  was  to  pay  money  by  Plea  of  fo^ 
a  particular  day,  a  plea  that  a  foreign  attachment  in  London  ^^^ent. 
issued  the  same  day  the  money  was  payable,  and  that  by 
virtue  of  it  the  money  awarded  was  attached  in  the  defen* 
danf  s  hands  the  day  after,  was  held  bad,  because  the  penalty 
was  due  when  the  money  was  not  paid  by  the  day.  But 
Holt,  C.  J.,  said  the  plea  would  have  been  a  good  plea  to 
an  action  of  debt  on  the  award,  but  not  to  an  action  of  debt 
on  the  bond  (A:). 

An  agreement  not  under  seal  to  waive  and  abandon  the  Of  waiver 
award  cannot  be  pleaded  in  answer  to  an  action  on  the  arbi*  ^^^. 
tration  bond.     The  only  remedy  is  by  cross  action  against 
the  plaintiff  for  suing  on  the  bond  in  breach  of  the  agree- 
ment (/). 

A  plea  that  the  award  was  not  made  ready  to  be  delivered  ^^^^  "f* 
within  the  time  limited  is  said  to  be  a  good  plea,  though  deliveied. 
probably,  in  most  cases,  it  would  now  be  considered  open 
to    special    demurrer    as    an    argumentative    plea    of    no 
award  (m). 

Where  the  submission  contains  no  limit  as  to  time,  a  plea  Not  made 
to  an  action  on  the  award,  that  the  arbitrators  did  not  make  sonable 
their  award  within  a  reasonable  time,  is  bad  (n).  ^^^' 

To  a  plea  of  an  award,  the  plaintiff  replied  that  the  Replication 
subject  matter  of  his  action  was  not  included  in  the  refer-  ^vered^y 
ence ;  thoueh  the  submission  was  of  all  matters  in  difference,  ^^^id 

'  ^  pleaded. 


{g)   Chamley  v.  Winstanley,  5  ard,   Sid.  327.       See  Coppell  v. 

East,  266.  Smith,  4  T.  R.  312. 

(A)  See  P.  2,  ch.  3,  s.  3,  d.  4,  p.  (I)   Braddick  v.  Thompson,    8 

157.  East,  344. 

U)  See  P.  3,  ch.  1,  d.  7-  p.  466.  (m)  See  P.  3,  ch.  3,  s.  2,  d.  1.  p. 

(k)  Ingram  v.  Bernard,  1  I^ord  493. 

Raym.  636.  See  Bobbins  v.  Stand-  (n)  Curtis  v. Potts,  3M.  &  S.  145. 

L  t 
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Pabt  III.  and  the  cau«e  of  action  existed  al  the  time  of  the  submission^ 

'       the  plaintiff  was  allowed  to  show  it  was  not  referred  (o). 
Demurrer  to      If  the  plaintiff  set  out  an  award  bad  on  its  fsuce  as  stated 
ffta^ffbad  ^  ^^  pleadings,  the  defendant  should  demur  (p)» 

award. 


SECTION  V. 


EFFECT   OF  AN   AWARD   IN   EVIDENCE. 


ExeoQtion 
ofBubmis- 
rion  hy  all 
parties 
must  be 
proved. 


Rule  of 
court  no 
evidence  of 
sabmiasion 
by 
menL 


I.  Proof  of  the  submisiion  and  atvaTd.l — ^In  debt  on  an 
award  the  submission  of  all  the  parties,  if  traveirsed,  must  be 
proved.  If  the  submission  be  by  agreement  in  wilting,  bond, 
or  deed,  evidence  must  be  given  by  the  plaintiff  of  the  exe- 
cution of  the  instrument  by  himself  and  by  every  party  to  it, 
though  they  are  not  parties  to  the  action  (a).  The  like  ne- 
cessity is  imposed  on  a*defendant  who  relies  on  an  award  as 
a  defence.  As  in  the  ease  of  contraots  for  other  purposes, 
the  execution  must  be  proved  by  the  attesting  witness,  if 
there  be  one,  unless  his  absence  be  sufficiently  accounted 
for(i).  .     :• 

A  submission,  in  writing,  and  attested,  is  not  sufficiently 
proved  by  evidence  of  a  rule  making  the  agreement  a  rule  of 
court  under  the  stat.  9  &  10  W.  III.  c.  15 ;  for  the  character 
of  the  instrument  is  not  changed  by  being  made  a  rule  of 
court  for  the  particular  purpose  of  summary  enforoement 
As  it  is  a  contract  deriving  its  force  from  the  consent  of  the 


(o)  Ravee  v.  Fannar^  4  T.  R. 
146. 

{p)  Giflbome  v.  Hart,  6  M.  & 
W.  50 ;  Cargey  v.  Aitcheson,  2  B, 
&C.  170;  Fisher  v,  Pimbley,  11 
East,  188. 

(a)  Feh-er  v.  Oven,  7  B.  &  C. 


427;  Antram  v.  Ghaoe,  15  East, 
208 ;  Brazier  v.  Jones,  8  B.  &  C. 
124;  Kingston  v.  Phelps,  1  Peake, 
N.  P.  299. 

{b)  Spooner  v.  Payne,  4  0.  B. 
328 ;  S.  C.  16  L.  J.,  G.  P.  22&. 
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parties,  and  not  £rom  the  rule,  it  ought  to  be  proyed  like  any  ^^^'^  ^^^- 

•  y  Y  0Q«     III*     8«      V* 

other  contract  (c).  

But  a  submission  hj  a  judge's  order  is  properly  evidenced  But  evi- 
by  the  rule  of  court ;  for  die  judge's  order  is  itself  a  judicial  ^IStoj^ou 
act,  and  when  made  a  rule  is  not  altered  in  character  only  by  judge's 
in  form,  and  the  submission  becomes  a  submission  by  rule 
of  court  just  as  much  as  if  it  had  originally  been  so  without 
a  judge's  order  (rf) . 
An  award  ordered  the  defendant  to  sign  a  memorandum  Perfo™; 

anoe  6Vi- 

by  which  he  undertook  not  to  pirate  the  plaintiff's  inven-  dence  of 
tions ;  proof  that  he  had  signed  a  memorandum  in  terms  ac-  "^^k^imi^- 
cording  with  the  directions  of  the  award,  was  held  sufficient 
CTidence  of  his  having  submitted  to  the  arbitration  (e). 

The  recital  in  the  award  that  the  two  arbitrators  had  ap-  ETidence  of 

_-  .«ivi  «  ...         appoint- 

pomied  a  third  to  act  with  them  pursuant  to  the  submission^  ment  of 
was  held  no  evidence  of  the  appointment  of  the  third.     Nor  ^P^< 
could  proof  of  the  fact   of  his  haying  acted  with  the  other 
arbitrators  in  the  course  of  the  arbitration,  and  of  his  having 
signed  the  award,  supply  die  proof  of  a  formal  i^pointment ; 
since  die  mere  suffering  the  diird  pers<m  to  sit  along  with 
them  sad  to  sign  die  award  would  not  be  sufficient  to  vest 
in  him  any  audiority  (/}. 
On  a  submission  by  rule  of  court  the  production  of  the  ^'J™*  ^"J? 

CTidenoe  of 

rule  of  court  and  award  (widi  proof  of  die  execution  of  the  vaUdawaid. 
latter)  is  prima  facie  evidence .  in  assumpsit  on  die  award 
on  the  part  of  the  plaintiff,  and  sustains  die  declaration,  un- 
less die  validity  of  die  award  be  impeached  by  evidence 
delKHTs  iox  die  part  of  die  defendant  (^). 

An  award  purporting  to  be  made  by  three  but  signed  by 
two  only  of  the  arbitrators,  was  held  to  support  an  averment 
alleging  it  made  by  the  two  (h). 

On  an  indictment  for  non-repair  of  a  road,  an  award  under  Wben  no- 
an  Inclosure  Act,  which  empowered  the  commissioners,  on  ^owie^ 
giving  certain  notices  to  the  parties  to  be  affected,  to  adjudge  Act  pre- 


(c)  Bemey  v.  Read,  7  CI.  B.  79.  (/)  Still  v.  Halford,  4  Camp.  17. 

(d)  Bemey  v.  Read>  7  Q.  B.  79 ;        (p)  Gisbome  v.  Hart,  5  M.  &  W. 
Still  v.  Halford,  4  Camp.  17.  60. 

(e)  Stuart  v.  Nkhokon,  3  Bing.         (h)  White  v.  Sharp,  12  M.  &  W. 

712. 


(e)  Stuai 
N.  C.  113. 
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CH 


lumed 
giren. 


«^ III  ^8^  6  to  which  parish  particular  roads  should  belong,  was  tendered 
—  in  evidence  by  the  defendant  parish  to  show  that  the  road 
had  been  awarded  to  be  in  another  parish ;  but  as  there  was 
evidence  of  repair  and  other  admissions  by  the  defendants 
subsequent  to  the  award,  the  court  refused  to  receive  the 
award  without  proof  of  the  notices,  since  the  usage  contraiy 
to  the  award  rebutted  the  prima  facie  presumption  that  all 
the  proper  steps  had  been  taken  (t). 


Award  con- 
cliudTe  as 
evidence. 


WheacTi- 
dence  of 
original 
daun. 


Evidence 
nnder  ac- 
count 
stated. 


Ti.  Valid  award  conclusive  as  evidence.^ — The  effect  of 
an  award  in  evidence,  as  between  the  parties,  is  most  con- 
clusive, and  while  unimpeached  precludes  other  evidence 
being  given  to  contradict  it  {k). 

Before  the  new  rules,  an  award  might  generally  have  been 
given  in  evidence  under  the  general  issue  non  assumpsit ; 
and  it  seems  it  may  so  still,  on  a  count  founded  on  the 
original  debt,  when  the  award  only  settles  the  amount  of  the 
claim,  but  does  not  change  its  nature  (/) . 

As  arbitrators  are  not  agents  to  state  an  account,  but 
judges  to  decide  disputes,  an  award  is  not  evidence  as  an 
accoimt  stated  (m) ;  though  where  there  were  no  arbitration 
bonds.  Lord  Ellenborough,  C.  J.,  once  admitted  it  as  such (n). 
An  award  ascertaining  the  value  of  some  furniture,  &c., 
adopted  and  acted  on  by  the  defendant,  was  held  evidence 
of  an  account  stated  (o). 


Award  con-       Jj^ 
elusive  on 


ejectment,    a    previous     award    between  the    same 
title  to  land,  parties,  respecting  the   title    to  the    land,    is    conclusive 

evidence  of  the  right  (p), 
^'d^^^      In  covenant  for  non-repair,  a  verbal  award  determining 


(t)  R.  V.  Haslingfield,  2  M.  & 
S.  558. 

(At)  Svbray  v.  White,  1  M.  &  W. 
436  ;  Whitehead  v.  Tattersall,  1  A. 
&  £.  491;  Bailey  V.  Lechmere,  1 
Esp.  376. 

(0  Allen  V.  Milner,  2  C.  &  J. 
47;  2  Chitt.  PI.  146,  notes,  6th 
Ed. ;  Kingston  v.  Phelps,  1  Peake, 
N,  P.  299. 

(m)  Bates    v.  Townley,   12  Jur. 


606. 

(n)  Keen  v.  Batshore,  1  Esp. 
194. 

(o)  Salmon  v.  Watson,  4  Moore, 
73. 

(p)  Doe  d.  Madkins,  v.  Homer. 
8  A.  &  E.  235 ;  Doe  d.  Greville  v. 
Roper,  Woodfall's  Land.  &  Ten. 
788,  5th  Ed. ;  Doe  d.  Morris  v. 
Rosser,  3  East,  15.  See  Richards 
V.  Bassett,  10  B.  &  C.  657. 
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the  amount  of  damages  prevents  the  plaintiff  proving  any  ^^^"^  ^^^• 

different  amount  (q).  '■ — ' 

In  an  action  of  assumpsit  against  an  executor  who  pleads  when 
"plene  administravit"  alone,  an  award  on  a  submission  between  !?j"'*  "r« 

*^  ^  '  ocator,  as  to 

the  plaintiff  and  the  defendant  as  executor,  respecting  the  mat-  aiMts. 
ters  in  difference  between  the  plaintiff  and  the  testator,  which 
ascertains  the  amount  due  from  the  testator's  estate  to  the 
plaintiff,  but  does  not  direct  the  defendant  to  pay  it,  cannot 
be  offered  by  the  plaintiff  in  evidence  as  an  admission  of 
assets  by  the  defendant  to  defeat  the  plea  (r).  But  if  the 
arbitrator  order  the  executor  to  pay  the  amount,  the  award 
will,  it  seems,  be  conclusive  evidence  of  assets  in  his  hands, 
which  he  will  not  be  permitted  to  contradict  (s). 

An  indictment  having  been  brought  against  a  plaintiff  for  Award  in 
perjury,  alleged  to  have  been  committed  by  him  in  deposing,  "^^^^^ 
in  an  affidavit,  that  the  defendant  in  the  action,  the  pro-  indictment 
secutor  of  the  indictment,  was  indebted  to  him  in  a  certain 
sum ;  the  award  of  an  arbitrator,  to  whom  the  action  for  the 
supposed  debt  had  been  referred,  directing  a  verdict  for  the 
defendant,  was  held  not  to  be  admissible  in  evidence  for  the 
crown  on  the  trial  of  the  indictment ;  on  the  ground  that  the 
decision  of  the  arbitrator  in  respect  of  the  action  was  no 
more  than  a  declaration  of  his  opinion,  and  that  there  was 
no  instance  of  such  a  declaration  of  opinion  being  received 
as  evidence  of  a  fact  against  the  party  to  be  affected  by  the 
proof  of  it,  in  any  criminal  case  {t). 


III.  Effect  of  an  award  as  evidence  as  to  strangers.'] — ^It  Ai«rd  no 
is  laid  down  as  a  universal  rule,  that  it  is  only  as  regards  the  against 
parties  to  the  submission,  or  those  claiming  under  them,  ■'™**"' 
that  an  award  has  any  force  at  all.     No  instance,  it  is  said, 
can  be  proved  in  which  strangers  have  been  held  to  be  in 
any  way  affected  in  their  rights  by  an  award,  as  evidence 
either  of  right  or  of  reputation  {u). 

(o)  Whitehead  v.  Tattersall^  1  A.  {t)  R.  v.  Fontainemoreau,  I7  L. 

&  £.  491.  J.>  Q.  B.  187 ;    S.  C.  12  Jur.  626. 

(r)  Pearson  v.  Henry,  6  T.  R.  6.  See  2  PittTaylor  on  Evidence,  1114. 

1$)  Worthington  v.  Barlow,  7  T.  (u)  Evans  v.  Rees^  10  A.  &  £. 

R.  453.  151. 
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Pab9  III.      Henoe,  in  an  ejectment  on  the  several  demiaes  of  a  mort- 

OH.  nil.  8.  6.  -  XI,  i>i  «*•/«•  V        ^^-    1 

. —  gagor  and  mortgagee,  (the  lessor  of  the  plamtin  at  the  tnal 

deoce  of      relying  on  the  title  of  the  mortgagee,)  the  defendant  was  not 
"ff^^  allowed  to  give  in  evid^Qce  an  award  in  hiA  fayor  respecting 

stnmgen.     the  same  land,  made  on  a  submission  between  himself  and 
the  mortgagor  subsequent  to  the  mortgage ;  although  under 
that  award  the  defendant  had  obtained  and  kept  possession 
of  the  land,  and  the  mortgagee  had  been  present  at  one 
meeting  in  the  reference,  not  howeyer  taking  any  part  in 
it{^). 
Award  in  a     We  have  just  sccu  that  the  award  in  a  canse,  deciding 
eridenc^  for  ^^^  ^^  plaintiff  has  uo  olaim,  cannot  be  given  in  evidence 
the  crown   by  the  crown  against  the  plaintiff,  on  an  indictment  of  the 
pwty.        latter  for  peijury,  for  alleging  in  an  affidavit  that  the  de- 
fendant was  indebted  to  him,  although  the  defendant  be  the 
prosecutor  of  the  indictment  {y). 
Award  not       Upon  an  indictment  for  non-repair  of  a  hi^way,  which  it 
re*utoS>n^  was  alleged  the  defendant  was  bound  to  repair  ratione 
against       tenuTv,  an  award  on  the  question  of  liability,  made  under  a 
■tranger.     gubmissiou  by  a  former  tenant  for  years  of  the  land,  was 
held  not  receivable  in  evidence  as  an  adjudication  on  the 
point,  since  an  award  only  binds  the  parties  to  the  sulmiis* 
sion.     Neither  was  it  considered  admissible  as  evid^ice  of 
reputation,  for  evidence  of  the  statements  of  witnesses  be- 
fore the  arbitrator,  even  if  they  were  deceased,  would  not  ^ 
have  been  admissible  as  having  been  made  ^  post  litem 
motam,"  and  the  arbitrator's  opinion,  formed  on  those  state- 
ments, and  expressed  in  his  award,  could  not  be  entitled  to 
more   credit  (z).      The    latter    objection,    indeed,    applies 
equally  to  the  verdict  of  a  jury ;  so  the  courts,  remarking 
that  the  rule  of  a  verdict  being  evidence  of  reputation  stands 
more  upon  authority  than  principle,  refiise  to  extend  it  fur- 
ther ;  and  though  for  many  purposes  an  award  is  equivalent 
to  a  verdict,  yet  they  will  not  consider  it  so  for  this ;  nor  on 


(ar)  Doe  d.  Smith  v.  Webber,  1     J.,  Q.  B.  187.    See  above,  p.  517. 
A.  &  E.  119.  (z)  R.  V.  Cotton,  a  Camp.  444. 

(y)  R.  V.  Fontainemoreau,  17  L. 
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an  issue  respeoting  the  boundary  between  two  parishes  in  Part  III. 
adjoining  counties,  will  they  admit  as  evidence  of  reputation  — ^ — 1-1—' 
an  award  inter  alios  professing  to  set  out  the  boundary  (z). 

Where  an  inclosure  act  authorized  the  commissioners  to  Order  of 
stop  up  some  roads,  and  there  was  a  proviso  that  no  such  i^pon 
roads  should  be  stopped  up  without  the  concurrence  and  ^^"^  P'*" 
order  of  two  justices ;  the  court  held  that  the  award,  which, 
professing  to  be  in  pursuance  of  the  powers  of  the  act,  "  and 
by  the  concurrence  and  order  of/'  &c.  "  two  of  his  majesty's 
justices  of  the  peace,''  stopped  up  a  public  footpath,  was 
suflicient  prima  £a.cie  evidence  that  the  road  had  been  duly 
stopped  up  by  the  concurrence  and  order  of  two  justices ; 
(though  no  order  of  justices  was  produced,  and  none  could 
be  found  in  the  place  of  deposit  mentioned  in  the  apt  for 
the  award  and  documents  relating  thereto :)  the  subsequent 
enjoyment  not  being  shown  to  be   inconsistent  with  the 
award  (a). 

In  some  particular  instances  an  award  may  be  available  Award  evi- 
in  evidence  for  a  person  who  is  not  a  party  to  the  submis-  stranger. 
sion. 

In  an  action  for  Mse  imprisonment  against  a  ser- 
vant of  the  East  India  Company,  the  defendant  was 
allowed  to  ^ve  in  evidence,  in  mitigaticm  of  damages 
under  the  general  issue,  a  release  given  by  the  plaintiff  to 
the  East  India  Gompany,  in  pursuance  of  an  award  between 
the  plaintiff  and  the  company,  in  which  the  plaintiff  was 
awarded  a  large  compensation  tar  injuries  done  him  by  the 
company's  servants,  particularly  by  the  de&ndant ;  the  mat- 
ters in  difference  in  terms  comprehending  the  claim  in  the 
action  {b). 

An  award  respecting  the  right  to  a  ohattel  deposited  with  Awaid  evi- 
the  arbitrator  precludes  the  party  against  whom  the  award  arbitrator. 
is  ma4e  from  maintaining  trover  against  the  arbitrator  for 
refusing  to  deliver  up  the  chattel  to  him,  since  the  award 

{e)  Evans  v.  Rees,   10  A.  &  E.     237. 
151.  (b)  Shelling  v.  Fanner,  1  Stra. 

(a)  Manning  v.  Eastern  Coun-     646. 


(a)  Manning  v.  ISastem  boun- 
ties Railway  Comp.  12  M.  &  W. 
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PiAT  III.  deciding  against  him  is  evidence  that  the  withholding  the 

'  chattel  is  no  unlawful  conversion  (c). 

Award  act-      An  award  acted  on  may  sometimes  be  admissible  as  evi- 

denceaflfeirt-  ^^^^  between  Strangers. 

ing  stam-         In  a  case  at  Nisi  Prius  before  Lord  Tenterden,  C.  J.,  an 
^"'  award  of  the  time  of  Henry  VIII.  between  the  Corporation 

specting  and  University  of  Cambridge,  regulating  the  amount  of  toll 
tofla!  ^  payable  to  the  Corporation,  was  held  inadmissible  as  evidence 
of  reputation  respecting  the  right  to  tolls  in  an  action  be- 
tween the  lessee  of  the  Corporation  and  a  third  party,  there 
being  no  proof  that  it  had  been  acted  on ;  yet  a  deed  re- 
specting the  same  question  and  founded  on  the  award  was 
admitted.  In  the  same  case,  another  award  of  the  same 
reign,  by  which  certain  parties  were  discharged  of  toll  to  the 
Corporation  of  Caitibridge  in  consideration  of  a  specified 
annual  payment  was  admitted  in  evidence,  the  plaintiff  un- 
dertaking to  prove  payment  of  the  composition,  but  on  his 
failing  to  do  so  the  evidence  of  the  latter  award  also  was 
struck  out  (d). 
Stranger  Where  a  tenant  under  a  sixty  years*  lease,  having  been 
ntr*  served  with  a  notice  of  ^  awaxd  made  between  two  parties 
who  had  claimed  rights  (paramount  to  that  of  his  lease)  to 
enter  and  possess  the  lauds  to  recover  rent  charges  in 
arrear,  attorned  and  paid  rent  to  the  one  to  whose  claim  the 
award  gave  priority ;  it  was  held  on  proof  of  these  facts  that 
he  became  tenant  to  the  latter  from  year  to  year  (e). 

On  an  issue  respecting  tiie  title  to  some  growing  crops  seized 
by  a  creditor  of  tiie  tenant  of  the  land,  an  award  between 
the  landlord  and  tenant  directing  the  tenancy  to  cease,  and 
tiie  tenant  to  deliver  up  possession,  was  held  admissible  in 
evidence,  tiiough  of  itself  it  could  not  transfer  the  property 
in  the  crops  to  the  landlord  (/), 
Award  The  light  to  a  farm  being  in  dispute,  the  parties  agreed  to 

wimp^.^^  be  bound  by  the  decision  of  an  arbitrator,  and  he  awarded 

(c)  Gunton  v.  Nurse,  5  Moore,  (e)  Doe  d.  Chawner  v.  Boolter, 
259.  6  A.  &  £.  675. 

(d)  Brett  v.  Beales,  1  Moo.  &  M.  (/)  Thorpe  v.  Eyre,  1  A.  &  E. 
416.  926. 
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against  the  one  who  had  previously  received  rent  as  landlord  ^^'^  ^^^ 

from   the  tenant.     Notice   of  the  award  was  given  to  the  — 

tenant,  and  with  the  sanction  of  the  losing  claimant  the 
tenant  was  directed  in  future  to  pay  his  rent  to  the  success- 
ful party  as  his  landlord.  Afterwards,  the  former  landlord 
being  dissatisfied  vnth  the  award,  distrained  on  the  tenant 
for  rent.  It  was  held,  in  an  action  of  replevin,  that  though 
the  tenant  is  estopped  from  saying  that  his  landlord  had  no 
title,  the  tenant  here  was  at  liberty  to  prove  these  circum- 
stances in  evidence,  to  show  that  his  landlord's  title  had  de- 
termined, and  that  the  loser  was  estopped  from  setting  up 
his  title  of  landlord,  having  himself  induced  the  tenant  to 
pay  rent  to  another  person  (g). 


IV.  Impeaching  by  evidence  award  put  in  evidenccl —  Bridenoe 
When  an  award  is  tendered  in  evidence  the  opposite  party  .^^J^f^ 
may  offer  evidence  in  reply  to  impeach  its  validity,  and  so 
doing  away  with  its  binding  effect,  allow  proof  to  be  given 
of  the  matters  professed  to  be  determined  by  it  (A).     Thus,  Fzoying 
an  award  on  a  reference  of  all  matters  in  difference  being  J^JJJ^  ot. 
offered  in  evidence  by  the   defendant,  the   plaintiff  is  at 
liberty  to  prove,  that  on  some  of  the  matters  referred  the 
arbitrator  has  not  awarded  {i). 

To  illustrate  this  principle  fruther,  it  maybe  observed, iwaMim- 
that  though  a  submission  by  rule  of  court  referring  an  action  ^«^^^ 
and  an  award  determining  the  action  generally  is  prima 
facie  evidence  of  a  good  award,  yet  evidence  may  be  offered 
by  a  defendant  under  a  plea  of  ^^  no  award,''  to  show  that 
there  are  several  issues  in  the  action  referred,  which  the 
award  has  not  determined,  consequently  that  it  is  not  final, 
and  therefore  of  no  effect  (A:). 

The  court  will  grant  a  new  trial  if  the  judge  at  Nisi  Prius  Showing 
reject  evidence  offered  to  show  that  the  subject  matter  of  the  ^^  ^ 

(g)  Downs  v.  Cooper,  2  CI.  B.  (t)  Ingram  v.  Milnes,  8  East, 

256.  444. 

(A)  Whitehead  v.  Tattersall,  1  A.  (k)  Dresser  v.  Stansfidd,  14  M. 

&  E.  491.  &  W.  822. 
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Part  III.  action  to  whioh  the  award  is  offered  as  an  answer  was  not 

CH  in  s*  S 

-1 — ! — ■'  inoluded  in  the  reference  or  determined  by  the  award  (/), 
Evidence  to     In  an  old  case,  however,  where  the  defendant  in  mitiga^ 
award.        ^^^  ^^  damages  put  in  evidence  a  release  by  the  plaintiff, 
made  in  pursuance  of  an  award  on  a  submission  between 
the  plaintiff  and  another,  the   court  would  not  allow  the 
plaintiff  to  give  evidence  to  contradict  the  general  terms  of 
the  award  and  release,  which  included  the  ground  of  action, 
and  to  show  that  the  arbitrators  had  on  certain  grounds  re* 
fused  to  take  into  consideration  the  claim  in  the  action  (m). 
Byidencc  of     The  Same  principle  whioh  prohibits  the  pleaxiing  the  mis- 
or  mistake  take  or  misconduct  of  the  arbitrator  precludes  the  defendant 
inadmSi^'  from  giving  evidence  on  those  grounds  (w),  and  in  an  action 
bie.  on  an  award  from  going  into  evidence  to  unravel  the  ac- 

counts exhibited  to  the  arbitrator,  and  so  dispute  the  cor- 
rectness of  bis  decision  (o). 

The  question  whether  in  an  action  for  i£246  the  defendant 
was  entitled  to  a  set-off  for  the  like  sun)  of  ^246  in  respect 
of  some  BUk,  having  been  submitted  to  the  pxbitrator,  and 
decided  in  the  negative  by  the  award,  the  defepdant  in  an 
action  on  the  award  to  which  he  had  pleaded  a  i^^t-off,  pro- 
posed to  give  evidence  of  a  claim  for  the  silk  less  than  JC246, 
and  to  show  that  the  arbitrator  bad  decided  against  his 
claim,  simply  because  he  had  held  himself  bound  by  the 
words  of  the  submission  to  decide  agajnst  the  defendant, 
unless  a  set-off  was  proved  of  the  e^^jguot  value  of  £246 :  the 
court,  however,  rejected  the  evidence,  holding  that  in  an  ac- 
tion on  the  award  the  decision  of  the  arbitrp/tor  could  not 
be  impeached  for  a  mistake  (p). 

In  ow  instanee  at  Niai  PriuQ  in  an  action  of  assumpsit  on 
the  award»  the  d&fenqe  relied  on  wa^^  ih^%  the  irregular  con- 
duct of  the  umpire  in  examining  one  of  the  parti^9  in  the  ab- 
sence of  the  other  vitiated  tJw  award.    No  objeotiw*  lipw^ver, 

(I)  Ravee  v.  Fanner,  4  T.  R.  146.  C.  C.  420,  notes. 

(m)   Shelling  v.  Farmer,  i   Stra.         (o)  Swinford  v.  Bum,  Gow,  N. 

646.  P.  5. 

(n)  Wills  V.  Maccarmick,2  Wik.         {p)  Johnson  v.  Dorant,  2  B.  & 

148 1    Dyer  v.  Dawson,  cited  in  Ad.  925. 
Heming  v.  Swinnerton,   1    Coop. 
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seems  to  have  been  made  on  the  part  of  the  plamtiff  to  the  ^^^*  ^II< 

OH.  HI*  8.  o 

reception  of  the  evidence  or  to  the  nature  of  the  defence  (q)  •  — ^ — '-^—^ 

It  was  saidy  in  a  case  decided  previous  to  the  new  rules  of  Bvidenoe 
pleading,  that,  if  the  submission  were  obtained  by  fraud,  and  obtained  hj 
an  action  were  brought  on  the  award,  the  defendant  might  ^^^^^ 
plead  no  submission,  and  prove  the  fraud  in  evidence,  which 
would  authorize  him  to  treat  it  as  no  submission ;   or  that  he 
might  plead  no  award,  and  show  that  the  submission  was 
obtained  by  fraud  (r).     But  he  could  not,  it  seems,  under 
any  plea,  be  permitted  to  give  evidence  that  the  award  was 
made  as  it  was,  in  consequence  of  fraudulent  conduct  of  the 
parties  interested  (s). 

A  submission  provided  that  if  the  arbitrator  should  award  Proving  no 
that  the  defendants,  who  were  executors,  should  purchase  ^J^*^ 
the  plaintiff  an  annuity,  he  should  and  might  award  it  with  award, 
a  proviso,  that  in  case  of  a  deficiency  of  assets  the  sum 
should  abate.    The  arbitrator  awarded  the  annuity  without 
any  proviso.     On  the  general  issue   in  assumpsit  on  the 
award,  before  the  new  rules,  the  court  allowed  the  defend- 
ants to  prove  a  deficiency  of  assets,  holding  that  the  arbi- 
trator ought  to  have  inserted  the  proviso,  and  that  the  de- 
fendants ought  not  to  be  the  worse  off  for  his  neglect  (t), 

(q)  Matflon  v.  Trower,  Ry.  &  M.  Henung  v.  Swinnerton^  1   Coop. 

17.  C.  C.  420,  notes. 

(r)  Sackett  ▼.  Owen,    S  Chitt.  (0  Crump  v.  Adney,  1  C.  &  M. 

39.  355. 

{$)    Dyer  y.  Dawson^  cited  in 
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CHAPTER  IV. 

THE  AWARD  AS  A  GROUND  OF  PROCEEDINGS  OR 

DEFENCE  IN  EQUITY. 


Part  III.      In  what  cases  and  in  what  manner  an  award  can  be  ren- 
^'^'*'     dered  available  in  equity  the  present  chapter  endeavours  to 

Content!  of  P^mt  OUt 

Ae  fourth  In  the  first  section  the  inquiry  is  made,  when  a  bill  will 
lie  to  have  specific  performance  of  an  award  decreed. 

The  second  section  sets  forth  the  effect  of  an  award  as 
a  plea  in  bar  of  a  bill  in  equity  respecting  the  matters  re- 
ferred, or  of  a  bill  to  set  the  award  aside. 

The  third  section  discusses  the  more  summaiy  modes  in 
which  the  assistance  of  equity  to  enforce  an  award  may  be 
obtained. 


SECTION  I. 

ENFORCING  AN   AWARD  BY  BILL   IN   EQUITY. 

WhatevCT  i.  When  a  bill  in  equity  will  lie."] — ^Whatever  be  the  na- 
Bion'a  bill  *^®  ^^  ^®  Submission  the  jurisdiction  of  equity  over  the 
v>B,jla»,      award  seems  to  attach. 
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Though  the  submission  be  by  order  of  Nisi  Prius,  which  P^»  m. 
is  afterwards  made  a  rule  of  a  court  of  common  law,  and  so  ' 
performance  capable  of  being  enforced  by  attachment  from 
that  court,  Chancery  may  still  entertain  a  bill  for  specific 
execution  of  the  award  (a).  Even  where  the  submission  is 
by  agreement  containing  a  clause  for  making  it  a  rule  of  a 
court  of  law  under  the  statute,  so  that  the  Court  of  Chancery 
has  no  jurisdiction  to  set  the  award  aside,  yet  a  bill  for  spe- 
cific performance  may  be  filed  when  the  award  is  such  as 
equity  will  execute  (J). 

A  bill  in  equity  will  lie  to  enforce  specific  performance  of  Perfbrm- 
an  award,  when  the  thing  ordered  by  the  award  to  be  done  awaid  en- 
is  such  as  a  court  of  equity  would  specifically  enforce  if  it  fo"*^  •»  ^ 

11  '         %  1-1  *  contract. 

had  been  agreed  upon  by  the  parties  themselves.  For  as 
by  the  submission  the  parties  have  contracted  to  do  what 
the  arbitrator  shall  direct,  when  the  latter  has  made  his  de- 
cision, the  award  is  considered  in  equity  as  amounting  to  an 
agreement  by  the  parties  on  the  terms  pointed  out  by  him, 
and  will  be  enforced  against  a  party  as  the  party's  own 
agreement  (c). 

As  equity  will  not  interfere  in  the  case  of  a  breach  of  con-  Not  award 
tract  when  a  court  of  common  law  can   give  a  complete  ^^^^^^ 
remedy  by  damages,  so  it  vrill  not  execute  an  award  which 
directs  nothing  but  the  payment  of  money,  any  more  than  it 
would  decree  specific  performance  of  a  contract  for  such  a 
purpose  (rf). 

But  when  the  arbitrator  directs  a  party  to  perform  any-  Awazdto 
thing  in  specie,  as  to  make  a  lease  or  to  convey  an  estate,  a^a?**^^^ 
or  to  do  anything  in  respect  of  lands,  a  court  of  equity  will 
execute  the  award  as  a  common  agreement  (e). 

Formerly  it  was  held,  that  when  the  submission  was  by  Old  rale, 

— „  iifl  nil  I* 

private  agreement  out  of  court,  the  courts  of  equity  would  ™^aJJ  ™. 
not  entertain  a  bill  for  a  specific  performance  of  the  award,  fonnance 


requinte. 


(a)  Wood  V.  Griffith,  1  WiU.  C.  C.  34 ;  S.  C.  1  Swanst.  43 ;  Ger- 
C.  34 ;  S.  C.  1  Swanat  43.  vais  v.  Edwards,  2  Dm.  8  War.  80. 

(b)  Walters  v.  Morgan,  S  Cox,  {d)  Walters  v.  Morgan,  2  Cox, 
369.  369;  Hall  v.  Hardy,  3  P.  W.  187. 

(c)  Walters  v.  Morgan,  2  Cox,  {e)  Walters  v.  Morgan,  2  Cox, 
369 ;  Wood  v.  Griffith,  1.  Wils.  C.  369 ;  Hall  v.  Hardy,  3  P.  W.  187. 
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Pabt  III.  (though  It  contamed  direetions  other  diftn  for  the  pajment 

of  money,)  unless  after  it  had  been  made  die  parties  had  ac- 

quieseed  in  k,  or  agreed  to  exoonte  it|  or  one  party  had  per- 
Ibrmed  his  pott  (/).  And  so  late  as  the  year  1704,  a  bill 
being  exhibited  to  hare  execution  of  an  award  which  had 
been  perfonned  by  neither  parfcy,  a  demncrer  was  allowed, 
on  1^  ground  that  there  was  no  precedent  that  a  court  of 
equity  had  eter  carried  such  awards  into  execution  (^). 
f^^f^'  But  when  there  has  been  a  part  performance,  liie  courts 
p«rt  per-  of  equity  from  very  early  times  have  felt  justified  in  decree- 
mg  a  complete  execution. 

Thus,  in  Charles  the  Second's  time,  where  a  bill  to  en- 
force an  award  on  a  submission  out  of  court  had  been  dis- 
missed on  demurrer  by  the  Master  of  the  Bolls ;  Lord 
Chancellor  Jeffries  on  a  rehearing  reversed  the  decision,  and 
decreed,  tiiat  as  the  award  had  been  part  executed  and  ab- 
sented to,  it  should  be  confirmed,  and  that  the  defendant 
should  perform  the  same  (h).  So  where  land  had  been 
enjoyed  under  an  award,  the  court  confirmed  the  title  of  the 
plaintiff,  and  decreed  a  perpetual  injunction  against  a  lease, 
under  which  the  defendant  had  commenced  an  action  of 
ejectment  (t).  On  tlie  same  principle,  it  was  held  on  awards 
by  private  submission  directing  one  party  to  convey  an 
estate  or  to  deliver  a  lease,  and  the  other  to  pay  a  sum  of 
money,  that  a  bill  would  lie  when  the  lease  had  been  de- 
livered up  to  enforce  performance  of  the  rest  of  the  award  (^), 
and  on  the  oilier  hand,  to  compel  a  conveyance  when  the 
defendant  had  received  the  money  in  consideration  whereof 
he  was  to  have  conveyed  the  estate  (/). 

Though  an  award  be  not  good  in  strictness  of  law,  yet  if 
there  has  been  an  assent,  and  a  part  performance,  the  Court 
of  Chancery  has  sometimes  enforced  it  (m). 

(/)  Bishop  V.  Bishop,  1  Rep.  in         (t)    Poole   v.  Pipe,  3   Rep.   in 

Cbanc.    75,   141 ;    ThompsoD    v.  Gbanc.  1 1,  20. 
Nod,  1  Atk.  60 ;   Eyre  v.  Good,  2         (*)   Chturch  v.  Roper>  1  Rep.  in 

Rep.  in  Chanc.  18,  34.  Chanc.  75,  141. 

(Sf)  Bishop  V.  Webster,  1  Caa.  in         {I)  Hall  v.  Hardy,  8  P.  W.  187- 
Eq,  Ab.  51,  pi.  9.  (m)  Norton  y,  Mascall^  2  Vem. 

(&)  Norton  v.  Maacall,  2  Rep.  in  24. 
Chanc.  304. 
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In  an  old  case,  an  award  ordered  that  a  party  should  have  ^^^'^  ^^J- 

.  CH.  IV.8. 1. 

certain  lands,  and  that  if  any  doubts  arose  the  arbitrators 

would  explain  the  same.  Long  after  the  award  had  been 
executed,  and  possession  of  the  lands  delivered  pursuant  to 
it|  it  was  contended  that  the  party  only  took  a  life  interest 
under  the  award ;  but  the  arbitrators  having  declared  that 
they  meant  to  give  him  a  fee,  and  that  the  word  '^  heirs'^ 
had  been  left  out  of  the  award  by  mistake,  the  court  decreed 
that  the  phuAtifl;  the  purchaser  from  the  p«rty  entMed  by 
the  award,  should  enjoy  the  land  absolutely  in  fee  (n). 

In  another  case,  where  the  {daintiff  had  paid  part^  and 
tend^ed  the  rest  of  the  amount  awarded  due  for  a  mortgage 
debt,  but  not  within  tbe  time  specified  by  the  award,  and 
brought  a  bill  to  have  a  re-conveyance  of  tbe  mortgaged 
lands  piursuant  to  tbe  award  ;  tbe  court,  as  the  period  fixed 
for  payment  had  elapsed  before  the  plaintiff  had  paid  the 
money,  decreed  that  the  award  was  to  be  dissolved,  that  the 
Master,  allowing  for  the  money  paid,  should  ascertain  what 
was  due  to  the  defendant,  and  that  the  defendant,  on  pay- 
ment to  him  of  what  the  Master  found  due,  should  rcKsonvey 
the  estate  (o). 

Where  an  agreement  for  the  sale  of  lands,  at  a  price  to  be  Offering  pe- 
fixed  by  arbitration,  is  secured  by  a  penalty,  the  court   of  ^^^J^j^*)* 
equity,  after  the  price  is  determined  by  tbe  award,  will  de-  anoe. 
cree  a  specific  performance  of  the  contract,  and  not  compel 
ibe  purchaser  to  accept  the  penalty  in  discharge  of  it  ( j^). 

The  oircumstanoe  that  the  Court  of  King's  Bench  had  Piooeedbfls 
granted  an  attachment  against  the  defendant  for  non-per-  ^^^i^ 
formance  of  the  award,  in  reftising  to  execute  an  authority  ^  ^^ 
to  sell  an  estate,  and  had  discharged  the  attachment  on  re* 
ceiving  their  officer's  report  that  the  defendant  had  not  been 
gnihy  of  a  contempt,  is  no  ground  to  prevent  the  Oourt  of 
Chancery  decreeing  a  specific  performance  (q). 

Mere  lapse  of  time  seems  no  bar  to  the  right  to  have  the  W^e  of 

time  no  bar. 

(n)  Scott  V.  Wray,    1   Rep.  in  (p)  Belchier  v.  Reynolds,  2  Ld. 

Chanc.  45,  85.  Kenyon,  Part  2,  87. 

(o)    Ewes    V.    Blackball,    Gas.  {q)  Wood  v.  Griffith,  1  Wild.  C. 

temp.  Finch.  22.  C.  34 ;  S.  C.  1  Swanst.  48. 
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Part  III.  assistance  of  equity ;  specific  performaace  of  an  award  was 
— — L-Ll  decreed  in  Chancery,  though  twelve  years  had  elapsed  since 

the  award  had  been  made  (r). 
Scire  &ciaa       Qn  a  Submission  by  recognizance,  an  award  has  some- 

on  sabmi*-      .  i?  i  •  .  • 

non  by  re-  times  been  enforced  in  equity  by  scire  feu^ias  on  the  recogni- 
~«'^^~"-  zance(*). 


.     ,.,.  II.   When  auHird  invalid  or  inequitable, 1 — Directions  in 

law.  an  award,  which  are  contrary  to  law,  cannot  be  enforced  in 

equity.  If  the  parties  agree  by  parol  that  the  arbitrator 
shall  determine  whether  a  long  lease  shaD  be  granted  of  cer- 
tain premises,  and  he  direct  a  lease  to  be  made  ;  though  the 

p^^^^  award  be  in  writing,  the  agreement  is  within  the  Statute  of 
Frauds,  and  specific  performance  of  that  part  of  the  award 
which  awards  the  lease  cannot  be  enforced  (/). 

I^u^^cting »  Where  an  award  directed,  among  other  things,  that  the 
defendant  should  enjoy  an  estate  tail  in  certain  lands,  but 
should  do  no  act  to  bar  the  plaintifi^s  reversion  in  the  same  ^ 
the  court  refused  to  decree  the  restraining  clause  of  the 
award,  on  the  ground  that  Chancery  would  not  decree  a 
perpetuity,  and  held  the  defendants  demurrer  as  to  that 
part  to  be  good  {u). 

^^'^"^^       Though  equity  will  not  compel  the  specific  performance 

*  of  an  agreement  it  deems  unreasonable,  it  will  nevertheless 

enforce  an  awards  although  it  may  consider  it  unreasonable  > 

for  the  parties  give  to  the  act  of  an  arbitrator  an  authority 

which  cannot  be  given  to  their  own  acts  {x). 

Inequitable  In  an  old  case,  however.  Lord  Nottingham,  C,  said  diat 
on  a  reference  by  order  of  Chancery,  if  the  award  appeared 
inequitable,  the  court  would  not  decree  it  And  where  ex. 
ceptions  were  taken  to  an  award,  and  the  other  side  moved 
that  it  might  be  decreed,  the  Lord  Chancellor  set  it  aside, 


(f)   Sweet  V.  Hole,  Caa.  temp.  369. 

Finch,  384.  {u)  Bishop  v.  Bishop,  1  Rep.  in 

(«)    Carter   v.    Carter,  1   Vem.  Chanc.  76,  141. 

259.  («)  Wood  V.  Griffith,   l  WUs. 

(0  Walters  v.  Marfan,  2  Cox,  34 ;  S.  C.  1  Swanet.  43. 
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as  it  ordered  payment  to  an  infant,  and  that  a  bond  should  P^m  III. 

•  OH    IV.  8«  I* 

be  given  by  the  guardian,  that  the  infant,  when  at  fiill  age,         '     ' 
should  convey  certain  lands,  the  learned  judge  holding  it  ^^^ 
unreasonable,  on  the  ground  that  the  infant  might  die  or 
refuse  to  convey,  and  that  so  it  was  not  mutual.     He  also 
added  he  would  never  decree  an  award  which  should  bind 
an  infant  (y). 

In  the  following  case,  however,  the  award  was  decreed 
good.  There  was  a  submission  by  the  plaintiff,  on  the  one 
part,  and  the  defendant,  an  uifant,  and  his  guardian,  on  the 
other  part ;  and  the  arbitrator  awarded  that  during  the 
plaintiff's  life  and  the  infistnf s  minority,  the  plaintiff  and 
defendant  should  be  at  liberty  promiscuously  to  dig  lead  ore 
from  certain  mines,  and  that  the  profits  should  be  divided 
equally  between  them.  A  bill  was  brought  to  confirm  the 
award,  and  the  same  Lord  Chancellor  being  of  opinion  that 
the  infant  was  bound  by  it,  indemnified  the  trustees  for  what 
they  had  done,  and  decreed  according  to  the  prayer  of  the 
bill,  that  the  award  should  be  established  (z), 

A  specific  performance  of   an  agreement  to  sell  an  estate  Affecting 
at  a  price  determined  by  an  arbitrator,  was  in  one  instance  ^^»g 
refused,  where  some  of  the  parties  to  be  bound  were  married  Janda. 
women,  (one  of  whom  also  had  not  executed  the  submis- 
sion,) and  the  valuation  did  not  appear  to  have  been  made 
with  due  care  and  attention,  which  were  more  especially 
requisite  when  the  estate  of  a  married  woman  was  intended 
to  be  taken  away  from  her  (a). 

In  another  case,  the  defendant,  on  certain  terms,  agreed 
to  set  out  for  the  plaintiff  a  piece  of  land  to  build  on. 
Afrer  the  plaintiff  had  built  on  it^  the  defendant  refused  to 
confirm  the  agreement,  and  the.  matter  was  referred  to  arbi- 
tration. On  a  bill  to  enforce  the  agreement  and  the  award, 
which  directed  the  defendant  to  convey  the  land,  the  defend- 

(y)  Cavendish  v. ,  1  Caa.  in  (a)  Emery  v.  Wase,  5  Ves.  846 ; 

Chanc.  279 ;  S.  C.  1  Eq.  Cas.  Ab.  S.  C.  on  appeal,  8  Ves,  505.    See 

60;  Evans  v.  Ck>ffan,  2  P.  W.  450.  P.  1,  ch.  2,  s.  1,  d.  3,  p.  23,  forcing 

(«)  Bishop  of  Bath  and  Wells  v.  husband  to  procure  wife's  convey- 

Hippesley,  cited  in  Harvey  v.  Ash-  ance. 
ley,  3  Atk.  607. 
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award. 


Paut  III.  ant  pleaded  to  the  award,  that  he  and  his  wife  were  jointly 
'  seised  of  the  land,  and  that  she  was  no  party  to  the  submis- 

sion. The  court  held  this  a  good  plea  in  bar  to  the  award, 
but  nevertheless  decreed  that  the  defendant  should  convey 
the  land  according  to  the  agreement  (&). 

Subaequrat      j^  general,  strangers  to  the  submission  cannot  be  affected 

■tnuigen  to  by  the  award,  but  where  they  have  consented  subsequently 
to  be  bound  by  its  terms,  equity,  it  seems,  will  enforce  it 
against  them. 

Where  an  award  directed  a  widow  tenant  for  life  of  lands 
under  her  husband's  will,  to  convey  them  in  fee,  and  her 
married  daughters,  who  were  entitled  to  the  reversion  in  fee, 
though  not  parties  to  the  reference,  afterwards  assented  to 
the  award ;  the  Lord  Chancellor,  on  a  bill  being  brought, 
after  the  mother's  death,  against  the  daughters  and  their 
husbands,  to  have  the  award  enforced,  held  that  the  consent 
of  the  daughters,  as  they  were  married,  could  not  bind  them, 
(though  if  they  had  been  sole  they  would  have  been  bound,) 
and  he  refused  to  compel  them  to  convey  the  lands  (c). 

In  one  case,  a  party  having  a  claim  on  property  which  he 
knew  was  the  subject  of  a  reference  between  the  plaintiff 
and  defendant,  having  suffered  the  award  to  be  made  with- 
out bringing  forward  his  claim,  was  held  to  be  bound  by 
the  award,  and  the  plaintiff  was  decreed  entitled  to  a  spe- 
cific performance  of  the  award,  without  any  consideration 
for  the  rights  of  the  stranger  (d). 

Stranger         A  Stranger  to  the  submission  cannot  avail  himself  of  the 

caonot  en-  . 

force  award,  award. 

On  a  submission  out  of  court  between  two  partners,  the 
award  ordered  some  wines,  part  of  the  stock  in  trade  of  the 
firm,  to  be  deposited  in  the  hands  of  a  third  party,  to  be 
delivered  to  the  partners  respectively,  in  proportion  to  the 
amount  of  the  debts  of  the  firm  each  should  pay  off. 
The  moiety  of  the  wines  having  been  seized  in  execution 
on  a  judgment  in  an  action  against  one  of  the  partners  for  a 


Laches  of 
stsanger. 


{b)  Berry  v.  Wade,  Cas.  temp.     450. 
Finch,  180.  {d)  Govett  v.  Richmond,  7  Sim. 

(c)  Evans  v.  Cogan,  2  P.  W.     1. 
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private  debt,  it  was  held  no  bill  would  lie  at  the  suit  of  the  ^^*'  ^^fi 

1  .  ,.  .  ,        1  .  __  OH.  IV.  8.  2. 

partnership  creditors  to  set  aside  the  execution,  and  to  have 

the  benefit  of  the  award  bj  having  the  wines  again  deposited 
in  the  hands  of  the  third  person,  since  the  creditors  were 
no  parties  to  the  submission  (e). 

If  on  a  bill  to  enforce  an  award,  the  award  appear  bad  on  P?T™5 
its  face,  as  for  uncertainty,  the  objection  to  its  validity  may  ting  forth 
be  taken  on  a  general  demurrer  to  the  bill  (/).     So  if  there  ^**^  *^ 
be  an  illegal  direction  in  the  award,  not  vitiating  the  rest  of 
it,  a  demurrer  wiU  be  allowed  to  so  much  of  the  bill  as  prays 
the  performance  of  the  award  in  that  respect  (ff). 


SECTION  II. 

PLEADING  AN   AWARD   IN   BAR  TO  A   BILL   IN   EQUITY. 

An  award  may  be  pleaded  in  bar  to  a  bill  which  seeks  to  Pleading 
disturb  the  matter  submitted  to  arbitration.  JJ^  ^^  i^ 

It  may  also  be  pleaded  to  a  bill  to  set  aside  the  award  aside. 
and  open  the  account  (a). 

A  plea  of  an  award  is  not  only  good  to  the  merits  of  the  To  merite 
case,  but  to  the  discovery  sought  by  the  bDl,  for  a  defendant  ^^^^ 
to  the  bUl  is  not  obliged  to  set  out  the  whole  account  be- 
tween himself  and  the  plaintiff,  after  an  award  in  his  favor  in 
relation  to  that  very  account ;  for  that  is  conclusive  on  all 
parties  till  an  error  is  shown  in  taking  the  account,  or  par- 
tiality, or  improper  conduct  in  the  arbitrator  (&). 

{e)  Thompson  v.  Nod,  1  Atk.  (a)  Pusey  v.  Desbouvrie,  3  P.  W. 

60.  315,  per  Ld.  Talbot,  C. ;  Farring- 

(/)  Hopcraft  v.  Hickman,  2  S.  don  v.  Chute,  1  Vem.  72. 

&  S.  130.  (b)   Tittenson    v.  Peat,  3  Atk. 

(g)  Bishop  v.  Bishop,  1  Rep.  in  529. 
Chanc.  75. 

M    M    2 
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Paet  III.       Some  discussion  has  arisen  on  the  question,  whether  an 

-^ — '—^'  award  made  under  an  agreement,  entered  into  after  the  bill 

awarf  made  ^^  been  filed,  to  refer  the  matter  of  the  suit  to  arbitration, 

fi^'  ^w  ^*^  ^®  ^^*  ^P  ^^  ^^  ^  ^^  ^^  ^y  P^®*  P"*  ^'  ^^  ^^  nature 
able.  of  a  plea  puis  darreign  continuance  at  law.     This  point  was 

much  considered  by  Lord  Eldon  in  Bowe  v.  Wood  (c),  and 
his  opinion  appears  to  have  been  eventually  adverse  to  such 
a  form  of  proceeding,  the  effect  of  which  he  considered 
might  have  been  much  more  effectually  obtained  by  a  mo- 
tion to  stay  proceedings  in  the  cause.  In  Dryden  v.  Robin- 
son {d)y  the  question  was  again  raised,  and  although  in  the 
marginal  note  it  is ,  stated  as  the  opinion  of  the  court  that 
an  award  made  under  such  circumstances  may  be  pleaded,  yet 
upon  reference  to  the  case  it  vrill  be  found  that  no  such 
decision  was  come  to.  After  the  bill  was  filed,  some  of  the 
parties  had  agreed  to  refer  the  subject  of  the  suit,  and  an  award 
was  made  ;  but  as  all  the  parties  to  the  suit  were  not  parties 
to  the  submission,  although  the  plaintiff  was  a  party  to  it, 
and  as  part  of  the  prayer  of  the  bill  was  for  the  execution  of 
the  trusts  of  a  deed,  under  which  some  of  the  parties  to  the 
suit  were  interested,  who  were  not  parties  to  the  submission, 
a  plea  of  the  award  was  ordered  to  stand  for  an  answer, 
vrith  liberty  to  except  (e).  The  case,  therefore,  of  Dryden 
V.  Robinson  {/),  it  is  said,  can  hardly  be  considered  as  an 
authority,  especially  in  the  face  of  the  decision  of  Rowe  v. 
Wood  {g)y  confirmed  as  the  latter  was  by  the  House  of  Lords 
on  appeal  (h).  It  should,  however,  be  observed,  that  in  Rowe 
V.  Wood  (i)y  there  was  only  an  agreement  pleaded,  some  of 
the  terms  of  which  were  to  be  settled  by  arbitration,  but 
there  was  no  averment  that  any  award  had  been  made. 
Denying  by  If  the  bill  to  set  aside  the  award  impeach  it  on  the  ground 
answer  cor-  of  fraud,  corruption,  or  mistake,  whether  of  the  arbitrator  or 

(c)  IJ.  &  W.  315;S.C.  2Bliflrh,         (g)    1   J.  &  W.  on  appeal,  2 
P.  C.  595.     See  1  Daniell's  Chanc.     filigh,  P.  C.  595. 

Pract.  by  Headlam,  637.  (h)  1  Daniell's  Chanc.  Pract.  by 

(d)  2  S.  &  S.  529.  Headlam,  637. 

(e)  Dryden  v.  Robinson,  2  S.         (t)  1  J.  &  W.  315,  2  Bligh,  P.C. 
&  S.  529.  595. 

(/)  2S.  &  S.  529. 
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of  a  party,  those  charges  must  be  denied  both  by  averments  ^^**  ^^^' 
in  the  plea,  and  by  an  answer  in  support  of  it ;  and  every  — '- — '- — 
other  matter  stated  in  the  bill  as  a  ground  for  impeaching  ^^^  j,, 
the  award  must  be  denied  in  like  manner  {k).  bilL 

It  has  often  been  laid  down  that  to  a  bill  stating  corrup-  Whether 
tionofthe  arbitrator,  a  plea  of  the  award  merely,  leaving  a^^  good, 
the  charge  of  corruption  untouched,  is  insufficient  (/),  and  con^'i®** 
that  an  award  nakedly  pleaded  is  an  ^^  exceptio  ejusdem  rei  answer 
cujus  petituT  dissolutio,"  and  is  therefore  no  bar  without  the  ^°^^' 
denial  of  the  corruption  and  partiality. 

Thus,  where  a  bill  charged  the  defendant  with  fraudulent 
concealment  and  deception  of  the  arbitrator,  and  the  de- 
fendant pleaded  the  award  alone,  and  did  not  put  in  any 
answer,  the  court  held  it  impossible  that  the  plea  could  be 
allowed,  as  the  fraud  was  not  denied  (m). 

Some  doubt  has  been  thrown  on  the  propriety  of  aver- 
ments denying  the  matter  charged  in  the  bill  being  put 
into  the  plea,  for  the  Court  of  Exchequer  in  two  in- 
stances (9»),  where  the  bills  were  filed  for  the  purpose  of 
setting  aside  awards,  charging  that  they  had  been  obtained 
corruptly,  and  pleas  were  put  in  setting  up  the  award,  and 
negativing  the  charges  of  corruption,  held  the  pleas  to  be 
bad,  as  not  bringing  the  cases  to  one  point,  and  said  the 
plea  should  merely  set  up  the  award,  and  not  contain  aver- 
ments denying  the  charge  of  corruption,  but  that  the  answer 
supporting  the  pleas  should  deny  those  charges.  On  a  sub- 
sequent occasion,  however.  Lord  Eldon,  C,  expressed  his  dis- 
approbation of  the  ruling  of  the  Court  of  Exchequer  in  those 
cases  (o),  saying  it  was  difficult  to  support  those  cases,  and 
^^  that  there  was  hardly  one  point  of  equitable  proceedings 
with  regard  to  pleas,  which  it  was  not  extremely  difficult  to 


(k)  1  Daniell'B  Chanc.  Pract.  bjr  99. 

Headlam,     636,     637  ;    Mitford's  (m)  Gartside  v.  Gartside,  3  Anst. 

Plead,  in  Chancery^  304,  5th  Ed.  735. 

(/)  Evans  v.  Harris,  2  Ves.  &  B.  (n)  Pope  v.  Bish,  1  Anst.  59  ; 

361,  364;  Butcher  y.  Cole,  cited  Edmundson  v.  Hartley,  1  Anst.  97. 

in  Edmundson  v.  Hsurtley,  1  Anst.  (o)  Bayley  v.  Adams,  6  Ves.  686. 
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Part  III.  reconcile  to  them*^  (p).      It  is  apprehended,  therefore,  that 
the  doctrine  previously  laid  down,  as  cited  from  Ld.  Redes- 
dale,  of  the  necessity  of  such  aveiments,  is  the  law  at  the 
present  day  (q). 

On  a  bill  to  impeach  an  award  and  for  an  account  against 
the  arbitrators  and  the  party,  a  plea  by  the  latter  of  the  award 
as  to  the  account  was  held  good,  but  the  plea  by  the  arbi- 
trators of  the  submission,  as  to  a  discovery  of  several  par- 
ticulars, and  as  to  relief  against  them,  was  overruled  as 
covering  too  much,  viz.  several  particulars  which  might  tend 
to  show  partiality  in  their  proceedings  (r). 
Answer  The  answer  supporting  the  plea  should  specifically  deny 

dhugesTn    ^^^  charges  in  the  bill  impeaching  the  award, 
the  bm  spe-      jf  the  defendant  swear  that  the  accounts  taken  by  the 

cifically.  .  7 

arbitrators  are  true  accounts,  but  do  not  answer  to  particular 
concealments  and  frauds  charged  in  the  bill,  the  court  will 
overrule  the  plea  (s). 

Where  to  a  bill  to  set  aside  an  award,  on  the  ground  of 
collusion  and  want  of  notice  to  the  plaintiff  to  attend  at 
the  making  of  the  award,  the  plea  stated  the  arbitration, 
that  the  plaintiff  had  full  notice,  that  an  agent  from  him 
attended,  and  that  there  was  a  frill  discussion  before  the 
award  was  made ;  and  there  was  also  an  answer  containing 
averments  of  the  fairness  of  the  transaction ;  Lord  Kenyon, 
M.  R.,  held  the  plea  good  (t). 

On  a  bill  to  set  aside  an  award,  suggesting  fraud  of  the 
arbitrator,  the  defendant  pleaded  the  award,  and  insisted  it 
was  a  fair  award.  The  court,  as  the  answer  of  the  defend- 
ant was  very  loose,  and  the  submission  provided  for  amend- 
ing any  errors  of  the  arbitrators,  directed  the  plea  to  stand 
for  an  answer,  with  liberty  to  except  (u), 

(/})  1  Darnell's  Chanc.  Pract.  by  («)  South  Sea  Company  v.  Bum- 

Headlam,   564 ;  Bayley  v.  Adams^  steady  2  £q.  Cas.  Ab.  80 ;  S.  C.  3 

6  Ves.  586,  598.  Vin.  Ab.  Arb.  140,  pi.  39. 

(q)  Mitford's  Plead,  in  Chanc.  (/)  Butcher  v.  Cole,  cited  in  Ed- 

304,  5th  Ed.  mundson  v.  Hartley,  1  Anst.  99. 

(r)  Godfrey  v.  Bercher,  Vin.  Ab.  (w)  Kampshire  v.  Young,  2  Atk. 

Arb.  139,  pi.  38.  154. 
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To  a  bill  to  open  an  account  for  fraud,  a  plea  of  an  award  P^*  ll^« 
and  release  was  ordered  to  stand  for  an  answer,  with  liberty  '  '  ' 
to  except  (x).  Plea  of 

After  receiving  the  sum  awarded,  on  a  reference  of  all  JIJI^,  ' 
matters  in  difference,  tbe  plaintiff  executed  a  general  release, 
but  afterwards  brought  a  bill,  suggesting  that  the  arbitrator 
had  awarded  on  one  matter  only,  and  prapng  for  a  general 
account  as  to  all  but  that  one  matter.  The  defendant 
pleaded  the  release,  but  so  informally  that  the  plea  was 
overruled,  but  the  benefit  of  the  plea  was  reserved  to  him  at 
the  hearing  (y). 

An  award  made,  and  a  release  given  pursuant  thereto,  Award  no 
cannot  be  pleaded  as  a  defence  to  a  suit  by  those  who  are  jJ^ngCT  to 
no  parties  to  the  submission  (z).  rabimssion. 


SECTION  III. 


ENFORCING   AN   AWARD   BY   SUMMARY    PROCEEDINGS    IN 

EQUITY. 

1.   Whether  tfie  award  must  be  made  an  order  of  court  iiakm^ 
be/ore  enforcement.'] — Much  discussion  has  arisen    as    toJiJif^"** 
whether  when  a  reference  is  made  by  an  order  of  the  Court  order  of 
of  Chancery,  in  a  cause  in  that  court,  it  is  necessary  to  make        ^"^* 
the  award  an  order  of  that  court,  before  an  order  can  be 
made  founded  on  the  arbitrator's  directions. 

In  one  instance,  on  a  reference  of  all  matters  in  differ- 
ence, by  an  order  of  the  Court  of  Chancery  made  in  the 

(a?)  Burton  v.  Ellington,  3  Bro.     C.  528. 
C.  C.  196.  (;;)    Davis  v.  Rea,  Cas.    temp. 

iy)  Jones  v.  Bennett,  I  Bro.  P.     Finch.  441. 
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Part  III.  guit,  where  the  question  was  raisecL  and  a  search  was  made 

OH. IV  fl  3 

'     '  for  precedents,  Sir  John  Leach,  V.  C,  relying  on  the  case  of 
Held  not     Sihlcy  Y.  Saffell^  a  decision  of  Lord  Eldon,  C,  held  that  it 
^21^^^^  ^^^  ^^*  necessary  that  the  award  should  be  made  an  order 
order  of      gf  court  to  justify  an  application  for  an  order  on  the  defend- 
ant to  pay  tlie  amount  awarded  (a). 

A  motion  that  an  award  should  be  made  a  rule  of  Chan- 
cery, and  that  the  court  would  direct  payment  pursuant  to 
it,  was  held  by  Sir  Anthony  Hart,  V.  C,  to  be  superfluous 
as  to  the  former  part.  For  that  learned  judge  was  of 
opinion,  that  when  an  order  was  made  by  any  court,  it  was 
not  necessary  to  give  the  court  jurisdiction  with  respect  to 
the  award,  that  either  the  submission  or  the  award  should 
be  made  a  rule  of  court,  and  that  when  the  reference  was  by 
order  of  Chancery,  the  Court  of  Chancery  would  lend  its  aid 
to  enforce  the  award,  without  the  award  itself  being  made  a 
rule  of  that  court  (b) , 

On  another  occasion,  upon  a  motion  by  the  plaintiff 
that  the  defendant  should  pay  the  sum  awarded,  under  a 
reference  of  all  matters  by  order  in  the  suit,  and  on  a  cross 
motion  by  the  defendant  that  the  award  might  be  set  aside, 
the  point  being  mooted  as  to  the  necessity  of  making  the 
award  an  order  of  court,  Lord  Lyndhurst,  C,  said  it  was  not 
necessary  (c). 

In  a  learned  note  to  a  case  in  Chancery,  the  correctness 
of  the  above  decisions  in  Haggett  v.  Welsh  (rf),  Ormond  y. 
Kynnersley  (e),  and  Turner  y.  Turner  (/),  is  stated  to  be 
considered  as  very  doubtful;  and  it  is  said  that  there  are  few 
orders  of  reference  made  in  a  suit  in  Chancery  which  do  not 
contain  a  clause  (which  has  been  in  use  for  above  a  century) 
providing  that  either  party  shall  be  at  libert}'  to  apply  to  the 
court  to  have  the  award  of  the  arbitrators  made  an  order  of 
court  (g), 

(a)  Ormond  v.  Kynnemley^  2  S.         (d)  I  Sim.  134. 
&  S.  15.  U)  2  S.  &  S.  15. 

(b)  Haggett  v.  Welsh,   1    Sim.         (/ )  M.S.C.  case,  cited  in  Hem- 
134.  ing  V.  Swinnerton,  1  Coop.  C.  C. 

(c)  Turner  v.  Turner,   M.S.S.     421,  notes. 

case,  cited  in  Heming  v.  Swinner-         {g)  See  notes  to  Heming  v  Swin- 
ton,  1  Coop.  C.  C.  421,  notes.  nerton,  1  Coop.  C.  C.  421.  See  the 
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The  latest  decision  on  the  point  supports  the  view  last  Part  III. 
put  forth,  for  on  a  petition,  before  Sir  John  Leach,  M.  R.,     ' 
to  have  money  paid  out  of  court  pursuant  to  an  award  made  Held  nece»- 
under  an  order  of  Chancery,  though  all  the  parties  entitled  J^^*° 
to  the  fund  were  before  the  court,  and  though  the  case  of  award  order 
the  Marquis  of  Ormond  v.  Kynnersley  (A),  his  own  decision,  ^^^"^ 
was  cited  as  a  direct  authority,  that  learned  judge  refused  to 
make  an  order  for  payment  until  the  award  had  been  made 
a  rule  of  court,  saying  that  the  court  must  know  judicially 
what  the  award  was  before  it  could  act  upon  it  (»). 

By  an  order  of  Chancery  made  in  a  suit,  all  matters  in  Motion  to 
difii^rence  mentioned  or  referred  to  in  the  pleadings  in  the  ^®*7 
suit  were  submitted  to  arbitration,  and  it  was  ordered  that  court  r©- 
either  party  should  be  at  liberty  to  apply  to  the  court  to  \^^ 
have  the  award  made  an  order  of  court.  The  defendant 
gave  notice  of  motion  to  have  the  award  made  an  order  of 
court,  and  that  the  plaintiff  should  pay  a  sum  awarded.  It 
was  contended  for  the  plaintiff  that  the  motion  to  make  the 
award  a  rule  of  court  was  a  motion  of  course,  and  that  the 
order  for  payment  of  the  money  could  not  be  made  until 
after  the  award  had  been  made  a  rule  of  court,  and  the 
plaintiff  been  allowed  an  opportunity  of  moving  to  set  it 
aside.  The  defendant  argued  that  the  motion  was  one  re- 
quiring notice,  and  could  only  be  met  by  a  cross  motion  to 
impeach  the  award,  and  the  above-mentioned  cases  were 
cited.  Vice-Chancellor  Wigram,  after  consultation  with  the 
registrars,  and  making  inquiry  respecting  the  practice,  de- 
cided, that  considering  the  consequences  of  making  an 
award  an  order  of  court,  it  was  necessary  that  the  motion 
should  be  a  special  motion,  and  that  it  required  notice,  but 
in  consequence  of  the  previous  uncertainty  as  to  the  prac- 
tice, he  allowed  the  plaintiff  until  the  next  term  to  make  a 
cross  motion  to  set  aside  the  award  {k). 

Appendix  of  Forms  for  the  form  of        {k)  Wilkinson  v.  Page,  1  Hare, 
an  order  of  reference  in  a  suit.  276.    See  the  Appendix  of  Forms 


(A) 

(0 


K. 429. 


2  S.  &  S.  15.  for  the  forms  of   orders   making 

Salmon  v.  Osborn,  3  M.  &     awards  orders  of  Chancery. 
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Part  III. 

CH.  lY.  0.  8. 

Making 
award 
under  ttik 
tute  order 
ofChanoerj. 


Award  can* 
not  be  made 
a  record  at 
law. 


Awards  under  the  statute  of  William  III.,  according  to  the 
usual  practice,  must  be  made  orders  of  court  before  pro- 
ceedings be  taken  to  enforce  them  (k). 

On  a  recent  occasion,  a  submission  under  the  statute  of 
William  and  the  award  were  made  orders  of  Chancery  by 
an  ex  parte  application  ;  notwithstanding  which  the  court 
set  the  award  aside  for  irregular  conduct  of  the  arbi- 
trator (/). 

It  may  not  be  unimportant  to  observe  that  at  common 
law  there  is  no  mode  of  proceeding  known  by  which  an 
award  can  be  made  a  matter  of  record  (m),  but  where  the 
submission  is  made  a  rule  of  court,  the  court  compels  per- 
formance of  the  award  just  as  if  it  were  part  of  the  rule  (n). 


Enforcing 
on  motion 
award 
under  tta- 
tate  of 
VViU.  III. 


Award  not 
a  judgment 
or  decree. 


Practice 
enforcing 
award 
under  the 
statute. 


II.  Motion  and  petition  to  enforce  award,] — ^When  the 
submission  is  by  agreement  to  be  made  a  rule  of  a  court  of 
equity  under  the  statute  of  William  III.,  the  party  neglect- 
ing or  refusing  to  perform  the  award  may,  under  the  express 
provisions  of  the  act,  be  compelled  on  motion  to  obey  the 
directions  of  the  arbitrator  (o). 

In  the  first  ca^e  on  the  statute,  decided  in  1703,  five  years 
after  the  act  passed,  it  was  determined  in  Chancery,  after 
consultation  with  the  judges  of  the  courts  of  common  law, 
that  the  award  on  a  submission  under  the  statute  was  not  in 
the  nature  of  a  judgment  or  decree,  for  the  purpose  of 
being  enforced  by  any  other  summary  process  than  the 
process  of  contempt  given  by  the  act ;  and  that,  therefore,  as 
this  dies  with  the  person,  the  remedy  under  the  statute  was 
lost  on  the  death  of  the  party,  and  could  not  be  enforced  by 
scire  facias  against  the  heir  or  executor  (p). 

The  steps  to  be  taken  (differing  from  those  requisite  for 
awards  under  orders  in  a  suit)  are  as  follow : — 

Before  any  proceedings  be  conmienced  to   enforce  the 


{k)  2  Smith,  Chanc.  Pract.  461, 
3rd  £d.    See  next  division. 

(/)  Harvey  v.  Shelton,  7  Beav. 
455. 

(m)  Jones  v.  Williams,  8  M.  & 


W.  349. 

(si)  Anon.  1  Salk.  71. 

(o)  9  &  10  W.  III.  c.  16,  8.  1. 

( p)  Webster  v.  Bishop,  Free,  in 
Chanc.  223  ;  S.  C.  2  Vem.  444. 
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award,  the  submission  must  be  made  an  order  of  court  in  ^^>'  m* 
the  manner  pomted  out  m  the  next  chapter  (q),  .— __ 

We  have  before  stated  that  the  usual  practice  requires  Submission 
that  the  award  must  be  made  an  order  of  court  before  any  ^^*J^ 
steps  can  be  taken  to  compel  obedience  (r).  madeorden. 

To  obtain  the  order  making  the  award  an  order  of  court,  Notiee  of 
a  notice  of  motion  must  be  given  to  the  other  parties,  or  ]JJ^"wiird 
counsel  must  consent  on  their  behalf  («).  order. 

At  this  stage  of  the  proceedings  the  party  may  impeach  Crau  mo- 
the  award  by  a  cross  motion  (t),  SSe^wSd. 

After  the  submission  and  award  have  been  made  orders  of  Service  of 
court  (ii),  a  copy  of  the  award  should  be  personally  served  ^^J^^ 
on  the  party  liable,  and  performance  demanded,  either  by  perfbrm- 
the  party  entitled,  or  by  some  one  acting  under  a  power  of  i^oti^of 
attorney  from  him.     If  obedience  be  not  then  made  to  the  "^*»<>°  ^o' 

*  order  to 

award,  a  notice  of  motion  for  an  order  to  direct  the  party  to  obey  award, 
do  that  which  he  is  awarded  to  do,  within  a  certain  fixed 
period,  should  be  served  on  the  recusant,  according  to  the 
practice  of  the  court  (x). 

The  notice  of  motion  may  be  given  for  any  day  in  term.  Motion  may 
or  for  a  seal  day  during  the  sittings  out  of  term,  or  by  ^  ™^®  ^" 
special  leave   of  the   court  first  obtained,   authorizing  the  cation, 
party  to  give  such  notice,  for  any  day  in  vacation  (y).     This 
leave  may  be  obtained  on  an  ex  parte  application. 

On  die  day  mentioned  in  the  notice,  or  soon  after,  accord-  ^^^  ^ 
ing  to  the  practice  of  the  court  (z),  in  case  the  party  served  within  spe- 
do  not  appear,  the  court  will,  on  affidavit  of  the  service  of  *^^®^*™®' 
the  copy  of  the  award,  of  the  demand  of  the  performance,  of 
the  non-performance,  and  of  the  service  of  the  notice  of 


(q)  See  second  section^  p.  551. 
Harvey  v.  Shelton,  7  Beav.  455. 

(r)  2  Smith,  Chanc.  Pract.  451, 
3rd  Ed. ;  Harvey  v.  Shelton,  7 
Beav.  455.  See  the  preceding  di- 
viBion,  p.  538. 

(«)  2  Smith,  Chanc.  Pract.  452, 
3rd  Ed.;  Wilkinson  v.  Page,  1 
Hare,  276. 

(/)  Wilkinson  v.  Page,  1  Hare, 
276. 

(n)  See  Appendix  for  the  Tabular 


statement  of  the  steps  required  for 
the  summary  enforcement  of  awards 
in  equity. 

(«j  2  Smith,  Chanc.  Pract.  1st 
Ed.  399,  3rd  Ed.  458 ;  2  Daniell's 
Chanc.  Pract.  by  Headlam,  1456 ; 
Smith's  Handliook  of  Chancery 
Practice,  pp.  45,  59. 

(y)  2  Daniell's  Chanc.  Pract.  by 
Headlam,  1453,  1454. 

(z)  2  Daniell's  Chanc.  Pract.  by 
Headlam,  1459* 
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Part  III. 

CB.  lY*  8.  3. 

Personal 
Benrice  of 
the  order. 
Notice  of 
motion  to 
obey  or  be 
committed. 


Order  to 
obey  or  to 
stand  com- 
mitted. 


Order  abso- 
lute for 
committal 


Party  im- 
prisoned 
until  ho 
obey. 

Enforcing 
on  motion 
award  un- 
der order  of 
equity  in  a 
suit. 
Making 
award  order 
of  court. 


Notice  of 
motion. 
Order  of 
court  to 
perform 
award. 


motion,  make  on  order  directing  the  party  to  do  what  the 
award  directs  within  a  specified  time  (a). 

When  the  above-mentioned  order  has  been  obtained,  a 
copy  of  it  must  be  served  personally  on  the  recusant 

If  he  still  fail  to  obey,  notice  of  motion  for  an  order  on  him 
to  perform  what  the  award  directs  within  four  days  after  ser- 
vice thereof  or  to  stand  committed  to  the  Queen's  prison, 
must  be  served  on  him. 

On  affidavit  of  the  service  of  the  first  order,  of  the  demand, 
of  the  disobedience,  and  of  the  service  of  the  last-menlioned 
notice  of  motion,  an  order  will  be  drawn  up  in  accordance 
with  such  notice. 

Upon  affidavit  of  personal  service  of  such  last-mentioned 
order,  of  a  fresh  demand  and  non-payment,  the  applicant  is 
entitled  to  an  order,  upon  a  motion  as  of  course,  that  the  re- 
cusant do  stand  committed  until  he  shall  have  done  the  act 
which  the  award  requires  him  to  do.  This  order  is  drawn 
up,  and  the  recusant  committed  to  the  Queen's  prison  ac- 
cordingly (ft). 

There  he  is  confined  until  he  purge  his  contempt  by  obe- 
dience to  the  award,  and  pay  the  costs  of  his  contempt  (c). 

When  the  submission  is  by  order  of  a  court  of  equity 
made  in  a  suit,  performance  of  the  award  maybe  enforced  in 
a  summary  manner. 

We  have  seen  in  the  preceding  division  that  the  later  de- 
cisions of  the  courts  hold  it  necessary  to  make  the  award  an 
order  of  court  before  taking  steps  to  enforce  it  (d). 

The  mode  of  enforcing  is  the  following : — 

A  notice  of  motion  is  given  for  an  order  on  the  party  to 
perform  the  award,  specifying  what  he  is  required  to  do. 
On  affidavit  of  the  service  of  the  notice,  an  order  will  be 


(a)  2  Smith's  Chanc.  Pract.  1st 
Ed.  399>  3rd  Ed.  458 ;  2  Daoiell's 
Chanc.  Pract.  by  Headlam^  1025. 

{b)  Smith's  Hand  Book  of  Chanc. 
Pract.    45.      The  order    is    thus 


drawn  up :  Ez  relatione  of  an  offi- 
cer of  the  R^strar's  Office. 

(c)  1  Smith's  Chanc.  Pract.  208, 
3d  Ed. 

(d)  See  ante,  pp.  537,  538. 
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made  directing  him  to  do  the  acts  awarded  within  a  specified  ^^*^^J^J 
time  (e).  . 

This  order  will  be  enforced  by  the  process  of  the  court  in  Enforced  as 
the  same  manner  as  other  orders  or  decrees  in  a  suit.     A^j^^J^^^®" 
statement  of  the  general  mode  of  proceeding  in  such  cases 
being  foreign  to  the  object  of  this  work,  and  being  to  be 
found  in  the  works  on  the  practice  of  the  Court  of  Chancery, 
it  may  be  sufficient  shortly  to  mention,  that  the  order  must  S^^ceof 
be  duly  served  according  to  the  practice  (/),  and  that  if 
obedience  be  not  paid  to  it  within  the  time  limited  an  at-  on^iaol^* 
tachment  may  be  issued,  (either  in  term  time  or  vacation,)  dience. 
without  any  order  of  the  court,  upon  production  to  the  Re- 
cord and  Writ  Clerk  of  an  affidavit  of  the  due  service  of  the 
order  (^). 

The  party,  when  taken  on  the  writ  of  attachment,  is  com-  Party  at- 

*        •'/  tached  com- 

mitted to  prison  (h) .  mitted  to 

If  he  be  not  taken  on  the  vn-it,  or  if,  after  being  taken  or  g™^t^ 
detained  in  custody  on  the  same,  he  still  fail  to  obey,  the  tion  againtt 
party  prosecuting  the  writ  is  entitled  to  a  commission  of  se-  aia^rts. 
questration  against  the  recusanf  s  estate  and  effects  (t). 

If  the  sheriff  fail  to  apprehend  him,  an  order  may  be  ob-  Serjeantpat- 
tained  as  of  course,  on  the  production  of  the  writ  with  the  re- 
turn non  est  inventus,  for  the  Serjeant-at-arms  to  apprehend 
him  (A). 

If  the  award  order  the  party  to  deliver  up  possession  of  ^"*  °^f*" 

*       ■'  ^  ^   ^  ^  nstance  to 

land,  and  he  fail  to  do  so  after  having  been  served  vnth  the  enfoice 
order  to  obey  the  award  in  a  specified  time,  an  order  may  *  g^jt/'' 
be  obtained  as  of  course  for  a  process  called  a  writ  of  assist- 
ance, which  is  directed  to  the  sheriff,  and  which  orders  that 
officer  to  deliver  possession  to  the  party  obtaining  it(  /). 
Whether  the  award  be  made  in  a  suit,  or  on  a  submission 

(e)   2    Smith,  Chanc.  Pract.  3d  Bro.  C.  C.  68. 

Ed.  458 ;    2  Darnell's  Chanc  Pract.  (A)  2  Daniell's  Chanc.  Pract.  by 

by  Headlam,  1025.  Headlam  ,  1026. 

(/)  2  Daniell's  Chanc.  Pract.  by  (t)  2  Daniell's  Chanc.  Pract.  by 

Headlam,  1025.  Headlam,  1027. 

(^)  2  Daniell's  Chanc.  Pract.  by  {k)  2  Daniell's  Chanc.  Pract.  by 

Headlam,  1026  ;  Bac.  Ab.  Arb.  H. ;  Headlam,  1027. 

Hide  V.  Petit,  1  Cas.  in  Chanc,  91,  (0  2  Dariell's  Chanc.  Pract.  by 

IBS.     See  Knox  v.  Simmonds,  3  Headlam,  1051. 
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Part  III.  under  the  statute  of  William  III.,  the  recent  statute  1  &  2 

OH    IV    S.  S 

'    '      *  Vict.  c.  110,  8.  18,  gives  a  speedy  and  summary  method  of 
Bnfordng    enforcing  payment  of  money  awarded  (m), 
payment  of     That  Section  gives  to  all  decrees  and  orders  of  courts  of 

mm  award-  ,  " 

ed  under     equity,  whereby  any  sum  of  money,  costs,  charges,  or  ex- 
sta^of  Vio-  penses  shall  be  payable  to  any  person,  the  effect  of  judg- 
ments in  die  superior  courts  of  common  law. 
Fieri  fiuHaa      ^^  virtue  of  the  orders  of  the  Court  of  Chancery  made  in 
and  elegit   pursuance  of  the  provisions  of  this  statute  (n),  the  party  who 
^enof     ^^  entitled  to  the  sum  awarded,  and  who  has  obtained  an 
Chancery,   order  for  payment,  may,  after  the  lapse  of  one  month  from 
the  time  when  such  order  for  payment  was  duly  passed  and 
entered,   sue   out  a  writ  of  ^fieri  facias  or  elegit  for  the 
amount  (o). 
Motion  to       The  Court  of  Chancery  will  not  generally  order  money  to 
out  oTcoitft.  ^®  P*^^  ^^*  ^^  court  upon  motion,  the  proper  mode  of  ob- 
taining it  being  by  petition ;  but  where  the  rights  of  the 
parties  in    a    cause  had  been  ascertained  by  arbitration, 
though  no  decree  had  been  made,  the  payment  of  money 
out  of  court  was  ordered  upon  motion  (p). 
Motion  by       On  a  reference  by  bond  made  a  rule  of  a  court  of  common 
to  dismiu   ^^"^9  *^®  arbitrator  directed  that  all  suits  in  law  and  equity 
plaintiff's    should  be  discontinued.   The  defendant  moved  in  the  Exehe- 
Buant  to      quer  that  a  suit  in  equity  in  that  court  be  dismissed  pursuant 
*^"^-        to  the  award.   The  court,  however,  said  they  could  not  acton 
the  award,  and  that  if  the  plaintiff  refused  to  dismiss  his 
bill,   if  that  were  the  meaning  of  the  award,  the  remedy 
against  him  was  by  attachment  in  that  court  of  which  the 
submission  was  a  rule  (g). 

Enforcing  The  Court  of  Chancery  will  not  act  under  an  award  made 
charity  suit  ^^  ^  charity  causc,  without  the  consent  of  the  Attomey-Gre- 
on  petition,  neral,  or  a  reference  to  the  Master  to  see  whether  it  is  for 

(m)  See  P.  3,  ch.  7«  as  to  pro-  Pract.  by  Headlam^  1013. 

ceeding  on  the  Statute  at  Common  {p)  Smith's  Hand  Book  of  Prac- 

Law.  tice  in  Chancery,   66 ;    Oliver  v. 

(»)    General  Orders,    May    10,  Burt,  1   Beav.  583;  Bromley,  In 

1839.  re,  13  L.  J.  Ch.  320. 

(o)  Smith's  Hand  Book  of  Chanc.  (9)  Hutchison    v.    Hodgson,  3 

Pract.  45,  369 ;   2  Darnell's  Chanc.  Anst.  361. 
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the  benefit  of  the  charity ;  and  Lord  Eldon,  C,  observed,  Part  III. 
that  in  these  cases  where  the  information  cannot  \>e  filed  ^°''^'^'^' 
without  the  consent  of  the  Attorney- General,  the  same  prin- 
ciple requires  his  authority  and  consent  throughout  (r). 

In  another  case  affecting  a  charity,  the  same  learned  judge 
remarked,  that  formerly  the  Court  of  Chancery  was  more  in 
the  habit  of  giving  effect  to  awards  than  at  this  day  it  is  ac- 
customed to  do  (s). 

An  information  having  been  filed  against  a  charitable  cor-' Charitable 
poration,  the  matters  in  the  suit  were  referred  to  arbitration,  compelled 
The  award  made  and  confirmed  by  decree  of  court,  in  1716,  ^^J^®^ 
ordered  the  corporation  to  grant  certain  leases  on  lives  re- 
newable on  fines.  A  petition  having  been  presented,'  in 
1823,  before  Lord  Eldon,  C,  to  compel  the  corporation  to 
renew  a  lease  pursuant  to  the  award,  the  Lord  Chancellor 
expressed  great  doubts  whether,  in  the  case  of  a  charity,  he 
had  any  jurisdiction  to  enforce  the  award,  yet  nevertheless 
directed  the  lease  to  be  granted,  as  the  lands  had  been  en- 
joyed under  the  award  ever  since  it  had  been  made ;  and  as 
Lord  Hardwicke,  C,  had  twice  assumed  the  jurisdiction,  and 
acted  on  the  veiy  award  under  similar  circumstances,  he 
should,  notwithstanding  his  own  doubts,  consider  the 
award  as  not  to  be  disturbed  except  by  the  House  of 
Lords  {t). 

(r)  Attorney-General  y.  Hewitt,  9  (s)  Attorney-General  v.  Clements, 

Yes.  232.    See  stat.  52  Geo.  III.  c.  1  Turn.  &  R.  6S. 

lOI,  as  to  the  summary  powers  of  (/)  Attorney-General  y.  Clements, 

the  Court  of  Chancery  in  charity  1  Turn.  &  R.  58. 
cases. 
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CHAPTER  V. 


MAKING  THE  SUBMISSION  A  RULE  OF  COURT. 


Part  III.       This  chapter  is  confined  to  setting  forth  the  practical 
'      '   '  steps  to  be  taken  in  the  preliminary  proceeding  of  malting 
Ae'^fiWi**^   the  submission  a  rule  of  court 

chapter.  Section  one  treats  of  making  the  submission  a  rule  of  a 

court  of  law. 

Section  two,  of  making  it  a  rule  of  Chancery. 
In  section  three  the  practice,  both  at  law  and  equity,  of 
making  the  submission  or  appointments  of  the  arbitrators  a 
rule  of  court  under    ^  The   Lands  Clauses  Consolidation 
Act "  is  considered. 


SECTION  L 


MAKING   THE   SUBMISSION  A  RULE   OF  A  COURT  OF   LAW. 

Making  Before  proceeding  to  enforce  the  award  by  the  summary 

a  rule  before  process  of  the  courts,  or  to  set  the  award  aside,  the  submis- 
raa^wd?   ^^^">  whether  by  common  law  or  under  the  statute  of  Wil- 


RULE    OF  A   COURT  OF  LAW. 
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Ham,  must  be  made  a  rule  of  Court,  for  the  courts  have  no  ^^*  ^^i- 

OH    ▼  S    1. 

summary  jurisdiction  until  that  be  done  (a).     It  has  been — '    '  *   ' 
before  observed  that  a  mere  verbal  submission  cannot  be 
made  a  rule  (b). 

This  step  of  making  the  submission  a  rule  of  court  may  When  to  be 
be  taken  by  either  party  at  any  time,  whether  before  or  after  JJJ^®  * 
the  award  has  been  made,  whether  he  has  possession  of  the 
award  or  not,  whether  his  object  be  to  enforce  or  to  impeach 
the  award,  and  when  with  a  view  to  enforce  it,  although  the 
time  for  applying  to  set  it  aside  has  elapsed.     There  is  no  Same  piac- 
difference  in  the  practice  of  the  courts  of  law  and  equity  in  ^  ^,^ty. 
this  respect  (c). 

For  the  purposes  of  justice  the  courts  will  sometimes  permit  Drawing  up 
the  submission  to  be  made  a  rule  of  court  of  a  term  anterior  ^^^^ 
to  the  date  of  the  application  for  the  rule.     When  the  sub- 
mission is  made  in  a  cause  by  the  common  law  jurisdiction  of 
the  courts,  their  power  to  draw  up  the  rule  ^*  nunc  pro  tunc'' 
seems  clear ;  but  when  their  jurisdiction  over  the  submission 
is  derived  solely  from  the  statute  of  William  III.  it  is  doubt- 
'  fill  whether  they  have  authority  thus  to  antedate  the  rule  for 
the  purpose  of  enabling  a  party  to  question  the  validity  of 
the  award  either  by  rendering  valid  a  previous  motion  to  set 
it  aside,  or  by  permitting  one  to  be  made  ^'  nunc  pro  tunc'' 
after  the  time  given  by  the  statute  for  such  an  application 
has  elapsed  {d). 


When  the  submission  is  by  judge's  order,  or  order  of  Nisi  Sabmissiao 
Prius,  either  party  can  at  any  time,  in  term  or  vacation  (e),  "  "*  *®* 


tion. 


CaJ  Harrison  v.  Grundy »  2  Stra. 
1178  :  Perring  &  Keymer,  In  re,  3 
Dowl.  98  ;  Davis  v.  Uetty,  1  S.  & 
S.  411 ;  Harvey  v.  Shelton,  7  Beav. 
455;  Mayor  of  Bath  v.  Phicb,  4 
Scott,  299 ;  Bottomley  v.  Buckley, 
4  D.  &  L.  157 ;  Kirkus  v.  Hoilgson, 
8  Taunt.  733 ;  S.  C.  3  Moore,  64 ; 
2  Archb.  Pract.  1260,  7tb  £d.; 
Rosa  V.  Ross,  16  L.  J.,  Q.  B.  1 38  ; 
S.  C.  4  D.  &  L.  648. 

{b)  Ansell  v.  Evans,  7  T.  R.  1 ; 
—  V.Mills,  17Ve8.419. 


(c)  Smith  V.  Symes,  5  Madd.  75 ; 
Pownall  V.  King,  6  Ves.  10 ;  Fether- 
stone  V.  Cooper,  9  Ves.  67 ;  Hem- 
ing  v.  Swinnerton,  16  L  J.  Cb. 
287  ;  Taylor,  In  re,  5  B.  &  A.  217 ; 
Nichols  V.  Roe,  3  M.  &  K.  431 ; 
Ross  V.  Ross,  16  L.  J.,  Q.  B.  138. 

{d)  Smith  V.  Blake,  In  re,  8 
Dowl.  133.  See  also  P.  3,  ch.  9, 
s.  2,  d.  1,  as  to  the  time  for  setting 
aside  an  award  under  the  statute. 

(<?)  Taylor,  In  re,  5  B.&A.  217. 

N    N 
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Fab*  III.  \^y  application  to  the  court  in  which  the  action  is  brought, 
'  make  it  as  of  course  a  rule  of  court.     The  power  of  the 

courts  to  make  such  submissions  rules  of  court  does  not 
arise  from  any  statute,  but  depends  on  the  inherent  jurisdic- 
tion they  possess  over  judicial  proceedings  before  them  (/). 
On  one  occasion,  where  a  cause  was  referred  by  agreement 
in  writing,  out  of  court,  though  it  contained  no  olanse  for 
making  the  submission  a  rule  of  court,  it  is  reported  that  it 
was  permitted  to  be  made  a  rule  (g).  There  does  not^  how« 
CTcr,  seem  to  haye  been  any  objection  taken. 
Pnctioe  xhe  couTse  adopted  on  a  reference  by  order  of  a  judge  or 

rabmkdon  of  Nisi  Prius  is  simply  to  annex  the  order  of  reference  to 
^^^  the  motion  paper  giyen  to  counsel.     No  affidavit  is  neces- 

sary, unless  there  has  been  an  enlargement  of  the  time  by 
the  arbitrator.  In  vacation  as  well  as  in  term  diere  must  be 
a  motion  paper  signed  by  counsel.  The  rule  in  each  case  is 
absolute  in  the  first  instance  (A). 

SnlmiiBiioii  In  order  to  make  a  submission  by  agreement  under  the 
•tatate.  Statute  9  &  10  W.  III.  c.  15,  a  rule  of  court,  an  affidavit  of  its 
^****tk  ^  ^^®  execution  must,  according  to  the  provisions  of  the  Act, 
be  made  in  the  court  of  which  it  is  agreed  to  be  made  a  rule 
by  one  of  the  witnesses  to  it  (t). 
Bond  exe-  If  the  submission  between  two  persons  be  by  mutual  ar- 
ro^oDt  titration  bonds,  it  is  sufficient  on  moving  to  make  the  sub- 
made  rale,  mission  a  rule  of  court  for  the  applicant  to  produce  the  bond 

executed  by  the  other  party  (k). 
When  exe-       go  if  the  submission  be  by  two  similar  agreements,  of 
portieetobe  which  each  holds  the  part  signed  by  his  opponent,  and  on6 
Terified.      wishes  to  make  the  part  in  his  possession  a  rule  of  court,  the 
practice  in  the  Queen's  Bench  rule  office  is  to  require  an  affi- 
davit of  the  execution  of  the  one  party  only  whose  signature 
is  appended  to  the  part  sought  to  be  made  a  rule.    But 

(/)  ABton  v.  George,  2  B.  &  A.  for  the  forms  of  the  rules. 

395.  (t)  9  &  10  W.  III.  c  15,  B.  1. 

( g)  Little  v.  Newton,  1  M.  &  G.  See  the  Appendix  of  Forms  for  the 

976.  form  of  the  affidavit. 

(&)  2  Archb.  Pract.    1256,  7th  {k)  Rudd  v.  Coe,  Barnes,  55. 
Ed.    See  the  Appendix  of  Forms 
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wbere  seyeral  parties  haye  signed  a  single  agreement  or  ^^<  ^^l* 
deed  of  submission,  the  role  will  not  be  drawn  up  without  —^- — - 
ikffidavits  verifying  the  execution  of  all  the  parties  (/). 

According  to  some  authorities,  if  the  attesting  witness  re-  Compelling 
fuse  to  make  the  necessary  affidavit  he  will  be  compelled  by  titneas^to 
the  court  to  do  so  (m),  on  the  ground  that  though  it  is  gene*  "!^«>A^ 
rally  true  that  a  party  cannot  be  compelled  to  make  an 
affidavit,  and  though  there  are  no  compulsory  words  in  the 
statute,  yet  as  the  statute  renders  the  affidavit  necessary,  a 
person  by  subscribing  his  name  as  a  witness  must  be  con- 
sidered to  have  undertaken  to  give  evidence  at  a  proper  time 
and  in  a  proper  manner,  and  the  refusing  to  do  so  is  an  in- 
jury to  the  parties  to  the  submission  in  a  matter  belonging 
to  the  jurisdiction  of  the  court  (n). 

On  one  occasion,  where  the  object  was  to  move  to  set 
aside  the  award,  the  court  granted  such  a  rule,  but  refused 
to  grant  more  than  a  rule  nisi,  though  the  witness*  name  had 
been  discovered  only  the  day  before,  and  the  term  within 
which  the  party  was  bound  to  move  to  set  aside  the  award 
had  nearly  expired  (o). 

In  a  very  recent  case  a  judge  made  an  order  ^  that 
A«  B.  (the  attesting  witness)  should  forthwith  attend  and 
swear  a  certain  affidavit  tendered  to  hun  as  to  the  execution 
of  the  agreement  of  reference  herein  ;^  and  the  witness  ac- 
cordingly attended  at  the  judge^s  chambers  (p). 

The  affidavit  when  made  should  be  annexed  to  the  sub-  Practice 
mission,  and  in  term  time  given  to  counsel  with  a  motion  agn^S^t 
paper  to  move  to  make  the  submission  a  rule  of  court    This  ^^  reference 
is  a  motion  of  course,  and  absolute  in  the  first  instance. 
No  notice  need  be  given  to  the  other  side,  though  very  re- 
cently after  the  statute  of  William  III.  passed,  it  seems  to 
have  been  thought  requisite  {q) ;  for  it  is  a  mere  matter  of 

(I)  Ex  rdatione,  of  the  officers  of  (n)  Clarke  v.  Elwick,  10  Mod. 

the  Rule  Office  of  the  Court  of  332. 

Queen's  Bench.  (o)  Todd,  Ex  parte,  W.  W.  &  D. 

(m)  Clarke  v.  Elwick,  10  Mod.  577. 

332;    S.  C.  1  Stra.  1 ;  Weston  v.  (p)  Ross  v.  Ross,  4  D.  &  L. 

Faulkner,    1    Price,    308;    Anon.  648. 

Barnes,  58.  (9)  Anon.  12  Mod.  525. 

N    N   2 
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PiRt  III.  fonn^  ng  it  is  compulsory  on  the  court  to  make  it  a  rule  of 

oourt  on  the  affidavit  being  produced. 

In  term  or      jt  may  be  made  a  rule  of  court  in  vacation  as  well  as  in 

vocation.  . 

term  time,  for  the  wording  of  the  statute  is  construed  with 
reference  to  the  ordinary  practice  of  the  courts.  On  pro* 
duction  of  the  affidavit  and  submission,  a  judge  in  vacation 
will  grant  his  fiat  for  a  rule.  This^  with  a  motion  paper 
signed  by  counsel  must  be  taken  to  one  of  the  Masters  of 
the  court,  who  will  draw  up  the  rule  (r). 

Dating  mle.  Whether  the  submission  be  made  a  rule  by  the  common 
law  authority  of  the  court  or  under  the  statute  of  William, 
the  rule,  if  delivered  out  in  vacation,  must  be  dated  on  the 
day  of  the  month  and  week  on  which  it  is  delivered  out,  but 
should  be  entitled  as  of  the  term  immediately  preceding  the 
vacation  («).  The  liberty  of  drawing  up  a  rule  in  vacatioD 
is  very  convenient,  for  when  a  cause  has  been  the  subject  of 
the  reference  judgment  may  often  be  entered  and  execution 
issued  in  vacation  for  the  amount  awarded  (t) ;  and  even 
where  that  remedy  is  not  applicable,  time  is  gained  for 
making  the  demand  and  serving  the  rule  of  court  during  the 
vacation,  so  as  to  enable  the  party  to  make  application  for 
an  attachment,  or  execution  under  the  statute  of  Victoria,  on 
the  first  day  of  the  next  term  (u). 
Enlarge-  If  the  time  for  making  the  award  have  been  enlarged  by  the 
time  part  of  arbitrator  or  by  the  parties,  and  the  award  have  been  made  after 
^^'  the  original  period  has  expired,  the  enlargements,  verified  by 

affidavit,  should  in  general  be  made  part  of  the  rule  of  court 
with  the  submission,  (as  the  enlargement  becomes  as  it  were 
part  of  the  original  submission) ;  in  order,  it  is  said,  that  the 
court  may  see  on  the  teuoe  of  the  award  that  it  has  power  to 
deal  with  the  award ;  since  if  the  enlargements  be  not  made 
part  of  the  rule,  the  award  wiU  not  appear  to  have  been  made 

(r)  Milstead  v.  Craufield^  9  Dowl.  of  the  rule. 

124;     Taylor,  In  re,  3  B.  &  A.  (s)  Reg.  Gen.  H.  T.  1  Vict.  3; 

217 ;  2  Archb.  Pr.  1256, 7th  Ed. ;  Badman  v.  Pugh,  5  M.  &  G.  381. 

R.  v.  Price,  2  C.  &  M.  212 ;  Ross  (t)  Cremer  v.  Churt,  15  M.  & 

V.  Ross,  16  L.  J.,  Q.  B.  138.    See  W.  310. 

the  Appendix  of  Forms  for  the  form  (u)  Taylor,  In  re,  5  B.  &  A.  2l7> 
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under  the  submission,  as  it  has  not  been  made  within  the  ^^^'  ^V* 

OH.  V.  a- 1. 

time  limited  by  the  submission  (x),  

For  the  same  reason,  in  the  case  of  an  umpirage,  the  ap-  Also  ap- 
pointment of  the  umpire  should  be  made  part  of  the  rule(y).  ^^^^^. 

It  is  not,  however,  absolutely  essential  to  the  enforcing  the 
award  in  all  cases,  that  the  enlargements  be  thus  made  part 
of  the  rule ;  for  when  the  submission  has  alone  been  made  a 
rule,  an  attachment  will  be  granted  if  the  affidavits  in  sup- 
port of  the  motion  for  the  attachment  properly  verify  the  en- 
largements (z). 

In  very  recent  instances,  the  ordinary  practice  of  making  Notneoe*- 
enlargements  of  time  part  of  the  rule,  has  been  considered  ^^™^^' 
to  be  necessary  only  when  the  object  is  to  enforce  the  award,  ^^^ 
and  has  been  condemned  as  a  bad  practice  when  the  making 
the  submission  a  rule  of  court  is  with  a  view  of  moving  to  set 
aside  the  award  (a). 

Notwithstanding  these  decisions,  it  is  the  practice  in  the 
Queen^s  Bench  rule  office,  in  the  case  of  an  award  made  by  an 
umpire,  to  require  that  the  appointment  of  the  umpire  be  made 
part  of  the  rule,  even  although  the  object  be  to  set  aside  the 
award  (i).  We  shall  see  the  court  have  recently  decided 
that  this  is  not  necessary  when  the  reference  is  under  the 
Lands  Glauses  Consolidation  Act  (c). 

The  enlargement  of  time  by  the  arbitrator,  the  appoint*  All  made 
ment  of  the  umpire,  and  the  original  submission,  may  be  ST.''""' 
made  a  rule  of  court  by  one  rule  (d). 

If  the  enlargements  be  by  judges'  orders,  they,  like  en- 
largements by  the  parties  or  the  arbitrator,  should  be  made 
part  of  the  rule  of  court.     The  old  practice  seems  to  have 


(x)  Smith  &  Blake,  In  re,  8 
Dowl.  130;    Evans  V.  Thompson, 

5  East,  188. 

(y)  Smith  &  Reeves,  In  re,  5 
Dowl.  513. 

(z)  See  P.  3,  ch.  6,  s.  3,  d.  1. 

(a)  Welsh,  In  re,  I  Dowl.  N.  S. 
331 ;  Bottomley  v.  Buckley,  4  D. 

6  L.  157.  See  post,  p.  556,  as  to 
making  appointment  of  umpire  un- 
der the  Lands  Claires  Consolida* 


tion  Act  a  rule  of  court. 

{b)  Ex  relatione  of  the  officers  of 
the  Rule  Office  of  the  Court  of 
Queen's  Bench. 

(c)  See  Bradshaw  and  East  and 
West  India  Docks  and  Birmingham 
Junction  Railway  Comp.  Q.  B.  ar- 
gued £.  T.  1848.  See  s.  3  of  this 
chapter,  p.  556. 

(d)  Smith  &  Reeves,  In  re,  5 
Dowl.  513, 
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Past  III.  i^qh  for  the  clerk  of  the  rules  to  draw  ap  separate  rules  for 

OH.  Y.  B.  1. 

*-^-^ each  order  of  a  judge  to  enlarge  the  time ;  in  a  late  oase^ 

howeyer,  where  there  were  several  enlargements  by  judges' 
orders,  the  court  allowed  them  to  be  made  a  rule  of  court  by 
a  single  rule  (e). 
Copy  of  lott     If  the  submission  be  lost^  the  court  will,  on  a  verified  copy 
^;«^  ofit,malieitaruleofcourt(/). 

DupUnte.  Where  an  arbitrator  refused  to  deliver  up  an  original  order 
of  reference  (a  judge's  order)  without  payment  of  an  exor- 
bitant fee,  the  court  allowed  a  duplicate  of  the  order  to  be 
made  a  rule  of  court  (^).  But  when  the  piarty  alleging  only 
that  he  could  not  obtain  the  originid  submission,  because  it 
veas  in  the  hands  of  the  opposite  party,  moved  to  make  a 
Fkodnedon  copy  of  the  submission  a  rule  of  court,  the  court  refused  the 
j^inT^m^  application,  but  granted  a  rule  calling  upon  the  opposite 
peiled.  party  to  show  cause  why  he  should  not  produce  the  original 
submission,  in  order  that  it  might  be  made  a  rule  of 
court  (A).  On  such  a  motion,  where  it  appeared  that  two 
parts  of  a  deed  of  submission  had  been  executed,  but  that 
the  arbitrator  had  indorsed  the  enlargement  of  the  time  for 
making  the  award  on  one  part  only,  the  court  compelled  the 
party  in  whose  possession  that  part  was,  to  make  it  a  rule 
of  court,  but  at  the  expense  of  the  party  making  the  applica- 
tion (f ). 
Snbniinion  In  a  recent  case,  it  v^ras  laid  down  that  the  order  of  refer- 
Uthpartiet.  ^i^cc  does  not  belong  exclusively  to  either  party,  but  that  the 
party  holding  it  holds  it  for  the  benefit  of  both  parties,  and 
is  bound  to  produce  it  in  order  to  its  being  made  a  rule  of 
court;  and  where  the  defendants  in  whose  possession  it  was, 
and  in  whose  favor  the  award  was  made,  delayed  making 
the  order  of  reference  a  rule  of  court  till  it  was  too  late  to 
move  within  the  time  ordinarily  allowed  for  setting  aside 
awards ;  the  court  ordered  the  defendants  either  to  make 


(e)  Tribe  &  Upperton,  In  re,  3  (k)  Ld.  Borton  v.  Meshaoiy  8 

A.  &  E.  296.  Dowl.  867.    See  Todd,  ez  parte, 

(/)  Short  V.  Frank,  3  Jur.  341.  W.  W.  &  D.  677. 

(ff)  Thomas  v.  Philby,  2  Dowl.  (t)  Smith  &  Blake,  In  re,  8  Dowl 

145.  131. 
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the  order  of  reference  a  rule  of  court,  or  to  file  it  with  one  of  ^^"  ^^l; 

.       .  ,         *    OH.  V.  s.  2. 

the  Ma»ters,  so  as  to  enable  the  plaintiff  to  make  it  a  rule  of 

court,  and  allowed  the  plaintiff  to  move  to  set  the  award 
aside  in  a  subsequent  term  *^  nunc  pro  tunc'*  (k).  A  somewhat 
similar  course  was  pursued  stiU  more  lately  (/). 

In  another  case,  where  the  party  interested  in  opposing  On  nftml 
the  motion  refused  to  produce  the  agreement  of  reference  for  ^p^  q^' 
the  purpose  of  its  being  made  a  rule,  the  court  permitted  a  "^®' 
copy  to  be  made  a  rule  of  court,  and  granted,  thereupon,  a 
rule  nisi  for  setting  die  award  aside  (m).     So  where  the 
party  in  possession  of  the  agreement  of  reference  had  pro- 
mised, but  fiuled  to  make  it  a  rule  of  court,  the  same  course 
was  followed,  though  Lord  Denman,  G.  J.,  expressed  a 
doubt  whether  the  statute  (meaning,  it  is  apprehended,  the 
Lands  Clauses  Consolidation  Act)  embraced  the  making  a 
copy  of  the  submission  a  rule  of  court  (n). 


SECTION  II. 


MAKING   THE   SUBMISSION  A   RULE   OF  CHANCERY. 

When  it  is  intended  to  make  a  submission  under  the  Pnctioe 
statute  9&  low.  IIL  c.  15,  an  order  of  a  court  of  equity,  a°^?»«»'*^' 
notice  of  motion  should  be  given ;  if  then  the  opposite  party  under  tta- 
do  not  appear,  the  court  will  make  the  order  upon  the  pro-  ^^^^^ 
duction  of  an  affidavit  of  the  service  of  the  notice  of  motion,  on  notice  of 
and  an  affidavit  of  the  due  execution  of  the  submission.  motion. 

• 

(h)  Bottmnley  v.  Buckley,  4  D.  same  case* 

&  L.  157.  (m)  Plews  v.  Middleton,  6  Q.  B. 

(0  Midland  Railway  CompaDy  &  845. 

Beming,  In  re,  4  D.  &  L.  788.   See  (n)  Midland  Railway  Company 

P.  3>  en.  9,  8.  2,  d.  I,  as  to  the  &  Heming,  Inre,  11  Jur.  904. 
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Part  III.      j^  however,  the  submission  give  either  party  liberty  to 


OH.  y.8. 


apply  to  the  court  without  reference  to  the  other,  it  is  unne- 

Onez  parte    '^''•'  .  _  .  i,i-ii«_ 

application,  cessary  to  serve  a  notice  of  motion,  and  the  order  will  be 
made  on  an  ex  parte  application,  supported  by  an  affidavit 
of  the  due  execution  of  the  submission. 

On  oonient.  When  the  opposite  party  consents,  there  need  be  no  affidavit 
of  service  of  notice  of  motion,  or  of  the  execution  of  the 
submission,  but  the  order  will  be  drawn  up  on  the  produc- 
tion of  a  consent  brief. 

Order  of  The  order  is  drawn  up  on  the  equity  side  of  the  Court  of 
Chancery.  It  directs  that  the  agreement  to  refer  to  arbitra- 
tion be  made  an  order  of  court,  to  be  observed  and  per- 
formed by  the  parties  thereto,  according  to  the  true  meaning 
thereof  (a). 

Making  When  a  party  seeks  to  enforce  the  award,  both  the  sub- 

award  a  *        • 

rale.  missiou  and  award  are  sometimes  made  orders  of  Chancery 

by  an  ex  parte  application  (b).  But  it  would  now  seem,  the 
motion  to  make  the  award  an  order  of  Chancery,  is  a  special 
motion,  and  requires  notice  (c). 

On  one  occasion,  when  the  application  was  to  make  the 
award  a  rule  of  court,  Sir  J.  Leach,  V.  C,  said  that  it  was 
wrong  to  ask  that  the  award  might  be  made  a  rule  of  courts 
and  that  the  proper  course  under  the  statute  was  to  make 
the  submission  a  rule  of  court  (d).  Whether  the  application 
was  to  set  aside  or  enforce  the  award  in  this  case  is  not 
stated. 
Filing  gab-  Before  the  orders  making  the  submission  and  award  orders 
award.  ^^  ^^  court  can  be  passed  by  the  Registrar,  the  submission 
and  award  must  be  filed  in  tiie  Report  Office,  whence  the 
parties  can  procure  office  copies  (e). 


(d)  2  Daniell's  Chanc.  Pract.  by  276.    See  last  chapter,  a.  3,  d.  1, 

Headlam,  1756.    See  notes  to  Hem-  p.  537* 

ing  V.  Swinnerton,  1  Coop.  C.  C.  (d)  Lewis  v.  Eley,  May,  1823, 

386 ;  2  Smith  Chanc.  Pract.  437»  cited  in  Heming  v.  Swinnerton,  1 

3rd  Ed.  See  the  Appendix  of  Forms  Coop.  C.  C.  423,  notes.    See  ako 

for  the  form  of  the  order.  Heming  v.  Swinnerton,  16  L.  J. 

(b)  Harvey  v.  Sheiton,  7  Beav.  Ch.  287. 

455.  (e)  2  Daniell's  Chanc.  Pract.  by 

(c)  Wilkinson  v.  Page^  I  Hare,  Headlam,  1756. 
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The  orders  do  not  set  out  the  submissions  and  awards,  ^^^'  ^^^- 
but  merely  describe  them  generally.  But  a  note  of  the  filing — — — •* 
is  made  on  the  margin  of  the  orders,  by  which  reference  can  ^^"1^1^ 
be  made  to  them  in  the  Report  Office  (/)•  not  set  oat 

in  the 
orden. 

By  the  general  rules  and  orders  for  regulating  the  prac-  Makmg 
tice  of  the  Court  of  Bankruptcy,  Q.  O.  xxxii.,  Jan.  12,  1882,  ^^^^^ 
it  was  ordered,  **  that  all  agreements  of  reference  to  be  nmtcy  a 
made  rules  of  the  Court  of  Bankruptcy,  shall  be  so  made  by  court  of 
order  of  the  Court  of  Review,  and  all  matters  arising  thereon  Bankruptcy. 
shall  be  heard  and  determined  by  the  Court  of  Review  ^  (g). 

Since  the  recent  statute,  10  &  11  Vict  c.  102  has  abolished 
the  Court  of  Review,  and  transferred  all  its  jurisdiction  and 
authority  to  such  one  of  the  Vice-Chancellors  as  the  Lord 
Chancellor  shall  direct,  it  is  presumed  application  must  now 
be  made  to  such  Vice-chancellor  for  an  order  to  make  the 
submission  a  rule  of  the  Court  of  Bankruptcy. 


SECTION  III. 

MAKING    A    SUBMISSION   UNDER    THE    LANDS    CLAUSES  CONSO- 
LIDATION ACT  A  RULE   OF  COURT. 

By  the  Lands  Clauses  Consolidation  Act,  1845,  where  the  Making 
parties  do  not  agree  on  a  single  arbitrator,  each  party  is  to  "ataui^n 
appoint  one,  and  such  appointment  *^  shall  be  deemed  a  sub-  Lands 

(/)  Ex  relatione  of  an  officer  of        (g)    I  Deacon  &  Chitty>  zziz* 

the  Refifistrar's  Office.     See  Ap.  See  P.  1,  ch.  3,  s.  7^  d.  2^  as  to  sub- 

pendiz  of  Forms  for  the  forms  of  missions  in  bankniptcy ;  P.  i,  ch. 

the  orders.    See  2  Smith's  Chanc.  2,  s.  2,  d.  1,  submission  by  assig- 

Pract  437>  438, 3rd  Ed.  for  the  old  nees. 
practice. 
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P^»*  11^-  mission  to  arbitration  on  the  part  of  the  party  by  whom  the 

— — — '  same  shall  be  made"  [s..25] ;  and  *^  the  submission  to  any 

Srta^ule   ®^^^  arbitration  may  be  made  a  rule  of  any  of  the  superior 

of  court,      courts  on  the  application  of  either  of  the  parties"  [s.  96.] 

Bntitiiiig         When  the  parties  proceed  in  Chancery,  the  affidavits  yeri- 

Chamrj.    fy^g  ^^  submissiony  or  the  appointments  of  the  arbitrators, 

and  all  other  proceedings,  should  be  entitled,  '^  In  the 

matter  of  the  arbitration  between  A.  B.  and  0.  B.,  and  in 

the  matter  of  the"  act  or  acts  which  warrant  the  application 

to  the  court  (a). 

^^^^     .    The  question  has  been  raised  in  several  of  the  courts 

ments  of     whether,  in  order  to  make  the  submission  to  arbitration  a 

tntonmoBt  'ule  of  court,  it  is  necessary  that  the  appointments  of  both 

be  made  a   arbitrators  should  be  produced,  or  whether  it  is  sufficient  for 

the  party  to  produce  the  appointment  made  to  the  arbitrates 

appointed  by  himself. 

In  Trinity  term,  1847,  with  a  view  to  set  aside  an.  award 
under  the  act,  the  submission  was  made  a  rule  of  court  in 
the  Queen^s  Bench,  on  the  one  appointment  only  being  pro- 
duced.    That  appointment  recited  the  fact  of  the  other 
appointment.      On  moving  to   set   the    award  aside,  the 
counsel  mentioned  that  the  rule  had  been  drawn  up  on  the 
one  appointment  only.     The  court  nevertheless  granted  the 
rule  nisi,  leaving  the  other  party  to  raise  the  objection  if  he 
thought  fit    The  point,  however,  was  not  taken  on  showing 
cause,  and  the  award  was  ultimately  set  aside  (ft). 
2*^^™       Since  that  time,  however,  the  practice  of  Queen's  Bench 
to  require    has  bccomc  more  settled,  and  the  officers  of  the  court  will 
p^tm^ts  ^^^  ^^^  draw  up  the  rule  without  both  appointments  being 
to  be  pro-    produced,  and  verified  by  affidavits.     The  same  practice,  it 
is  understood,  prevails  in  the  offices  of  the  other  courts  of 
law  (c).     It  is  to  be  observed  that  there  has  been  no  decision 
of  the  courts  of  law  as  to  the  necessity  of  producing  both  the 
appointments. 

.   (a)  Re  Law,  4  Beav.  509.    See  Bail  Court, 

forms  in  the  Appendix  of  Forms.  (e)  £z  Relatione  of  the  officers 

(b)  Ward  v.  Great  North  of  Eng.  of  the  Qoeen's  Bench  Ruk  Office. 
land  Railway  Comp.  T.  T.  1847, 


J 
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In  equity,  however,  the  matter  has  undergone  much  dis-  ^^^"^  ^^^' 

CH.  V.  8.  8. 

eussion.  __.«« 

With  a  view  to  proceedings  to  set  aside  the  award  of  an  Making 
umpire,  made  on  the  29th  of  November,  1847,  under  4he  Jjjj^*" 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  Landi 
fixing  the  amount  of  compensation  to  be  paid  by  a  Railway  ^f^   ^ 
company  for  land  taken  by  them  for  the  purposes  of  their  Chancoy. 
act,  the  company  obtained  an  order  (upon  a  motion  of  course,) 
firom  V.  C.  Knight  Bruce,  for  making  the  submission  a  rule 
of  Chancery,  under  s.  36  of  the  first  mentioned  statute. 

The  registrar  refused  to  draw  up  the  order  unless  the  Order 
original  appointment  of  both  the  arbitrators,  by  the  com-  ^^j^in!? 
pany  and  the  landowner  respectively,  were  produced  to  him.  m«nt  only 
The  company  produced  and  verified  the  appointment  by  ciai  droum- 
themficlves,  but  were  not  able  to  obtain  the  original  or  a  ■*■"<*■• 
copy  of  the  appointment  by  the  landowner.     It  appeared 
that  the  original  appointment  by  the  landowner  was  in  the 
hands  of  the  landowner's  arbitrator.     The  Vice-chancellor 
refused  to  order  the  latter,  or  the  landowner,  to  produce 
either  the  original  or  a  copy :  but  it  appearing  that  repeated 
applications  had  been  made  to  both  of  them  to  produce  the 
appointment  or  a  copy  without  success,  ultimately  directed 
the  submission  to  be  made  a  rule  of  court  on  the  production 
of  the  appointment  of  the  company^s  arbitrator,  the  appoint- 
ment of  the  umpire,  (which  recited  the  fact  of  the  appoint- 
ment of  the  landowner's  arbitrator,  and  was  signed  by  him,) 
the  award,  and  the  affidavits  which  had  been  filed,  in  which 
the  fact  of  the  appointment  was  distinctly  sworn  to  (d). 

The  cases  already  cited  show  the  great  practical  difficulty  Advisablo 
which  either  party  may  often  have  in  obtaining  possession  appomt- 
of  the  appointment  of  his  opponent's  arbitrator,  when  he  ™t^^^*^® 
wishes  to  make  the   submission  a  rule  of  court,  and  the  indupiinta. 
delay,  expense,  and  inconvenience  to  which  this  difficulty 


(d)  Hawley  v.  North  Stafford-  ch.  Z,  s.  7>  d.  7»  p.  93,  as  to  sabmis- 

shure    Railwav    Company,    H.  T«  noDB  under  the  Lands  Glauses  Act. 

1S48,  V.  C.  K.  B.    See  p.  550,  as  See  also  Appendix  of  Fomis  for  the 

to  makmg  copy  of  submission  a  order  in  this  case, 
rule  of  a  court  of  law.    See  P»  1, 
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Part  III.  may  subject  him.     A  method,  it  is  suggested,  may  be  found 
— *      '  '  to  remedy  this  difficulty,  and  to  enable  either  party  at  plea* 
sure  to  make  the  submission  a  rule  of  court 

If  each  party  took  the  precaution  at  the  time  of  the  refer- 
ence of  requesting  the  other  party  to  make  the  appointment 
of  his  arbitrator  in  duplicate,  and  if  they  were  mutually  to 
furnish  each  other  with  one  of  the  duplicate  parts,  (and  not 
a  mere  copy,)  there  seems  no  reason  why,  on  producing  the 
appointment  of  his  own  arbitrator  and  the  duplicate  original 
appointment  of  his  opponent's  arbitrator,  and  properly  veri- 
fying both  of  them,  the  submission  might  not  be  made  a  rule 
of  court.  It  is  believed  that  the  officers  of  the  courts  would 
not  hesitate  to  draw  up  the  rule  on  such  documents. 

Another  advantage  of  this  course  would  be  to  enable  each 
party  to  see  what  his  opponent  caUed  upon  his  arbitrator  to 
do,  so  that  if  there  were  any  material  difference  between  his 
own  and  his  opponent's  appointment  the  error  might  be 
rectified  before  any  steps  were  taken  in  the  reference. 
Appoint-         Oq  a  motion  in  the  Queen's  Bench  to  set  aside  an  award 

ineiit  of  _     - 

ampin  made  by  an  umpire  under  ^^  The  Lands  Glauses  Consolida- 
m^  nJe^  tion  Act,'*  the  party  showing  cause  objected  that  the  appoint- 
or court,      ment  of  the  umpire  had  not  been  made  a  rule  of  court,  but 

the  Court  of  Queen's  Bench  overruled  the  objection,  holding 

that  step  unnecessary  (e). 

{e)  Bradshaw  v.  East  and  West     Junction  Railway  Comp.»  Q.  B., 
India    Docks    and    Birmingham     E,  T.  1848. 
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CHAPTER  VI. 


ENFORCING  THE  AWARD  BY  ATTACHMENT. 


Tme   snmmajy  method  of  enforcing  performance  of  an  PaevIIL 
award  by  attachment  is  set  forth  in  this  chapter.  ^•^'' 


The  first  section  examines  to  what  cases  this  mode  of  (lo^tentsof 
proceeding  is  applicable,  and  when  applicable,  under  what  ^■'^*' 
circumstances  llie  courts  in  the  exercise  of  their  discretion 
will  grant  or  refuse  it. 

The  second  points  out  the  steps  necessary  to  be  taken  by 
the  party  seeking  this  remedy ;  namely,  making  the  submis- 
sion a  rule  of  court,  demanding  performance  of  the  party 
charged  to  obey,  and  serving  him  with  the  proper  docu- 
ments, in  order  to  bring  him  into  contempt,  and  so  amenable 
to  the  process  of  the  court. 

In  the  third  section,  the  course  of  the  motion  for  the  at- 
tachment is  considered,  and  the  law  is  investigated  respecting 
the  affidavits  to  ground  the  motion,  the  rule  nisi,  the  de- 
fence that  may  be  set  up  in  answer,  the  result  of  the  applica- 
tion, and  the  proceedings  consequent  on  the  party  in  con- 
tempt being  arrested  imder  the  attachment 
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SECTION  L 


IN  WHAT   CASES  AN   ATTACHMENT  WILL  BE  GRANTED. 

Pakt  III.      I.    Only  when  submission  a  rule  of  courtJ] — ^When  the 
OH.  YI.B.1.  gubmisgion  has  been  made  a  rule  of  court,  the  party  who 
When  sab-  ^^^^^^  o^  neglects  to  perform  what  the  award  orders  is  con- 
nuMioii  a    gidered  as  disobedient  to  the  role  of  coort,  as  much  as  if 
perfoiming  ^^  award  were  part  of  the  rule,  and  is  consequently  guilty 
award  con-  Qf  ^^  contempt  of  that  court  by  which  the  rule  has  been  made, 
oouru         The  process,  therefore,  by  which  the   courts  punish  con- 
tempts, caUed  an  attachment,  will  be  issued  against  him  to 
compel  his  obedience  to  the  directions  of  the  arbitrator, 
under  the  penalty,  in  ordinary  cases,  of  imprisonment  until 
he  comply  (a). 
Attachment     Before  the  time  of  Charles  II.,  though   an   attachment 
law.  would  issue  when  the  submission  was  by  judge's  order  or 

nile  of  court  to  compel  the  party  to  submit  to  the  arbitrator, 
or  to  punish  him  for  a  breach  of  the  submission,  it  was  not 
considered  by  the  courts  of  common  law  that  obedience  to 
the  award,  when  made,  could  be  enforced  by  the  same  pro- 
cess. But  in  the  reign  of  that  monarch,  though  the  courts 
at  first  hesitated  about  granting  applications  for  attachments 
for  non-performance  of  the  award,  yet  they  ultimately 
allowed  them;  and  the  granting  the  remedy  by  attachment 
was  in  William  the  Third's  reign  spoken  of  as  the  settled 
practice  of  the  courts  {h). 
Attachment  ^  ^®  courts  of  equity  no  such  difficulty  seems  to  haTC 
inequity,    been  felt  about  granting  attachments  for  non-performance  of 

(a)  Bac.  Ab.  Arb.  H. ;    Anon.  1  1  Mod.  21 ;  Holt  v.  Berry,  3  Keb« 

Salk.  71.  844 ;  Anon.  I  Salk.  71 ;  Forster  y. 

{h)  Qemenhere  v.  TresiUan,  2  Brunetti,  1  Salk.  83;  Hall  v.  Mia- 

Keb.  645;  Stiles  v   Triste,  1  Keb.  ter,  1  Salk.  84;   Anon.  12  Mod. 

130,138;  S.C.Sid.  54;  S.  C.,T.  257;  Veale  v.  Warner,  1  Saund. 

Raym.  35 ;  Darbyshire  v.  Cannon,  327,  c 
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the  award,   when  the  submission    was    by    an    order    in  Part  ill. 

.^     .    »  OH.  VI.  8,  I. 

equity  (c).  

So  convenient  a  remedy  was  it  found  that  the  statute  9  &  Attachment 
10  W.  III.  e.  15,  was  passed  to  extend  to  aU  submissions  ^t^^of 
respecting  matters  of  a  civil  nature  which  should  contain  ^uiiam 
consent  clauses  for  making  them  ndes  of  court,  the  same 
compulsory  method  of  enforcement  which  had  previously 
been  confined  to  submissions  concerning  matters  respecting 
which  actions  or  suits  had  been  commenced  (d). 

Hence  at  the  present  day,  as  a  general  rule,  whenever  Attachment 
the  submission  can  be  made  a  rule  of  court,  the  award  is  ca-  sabmiMioii 
pable  of  enforcement  by  attachment;    and  the  converse. **^"^® 
holds  also,  so  that  whenever  the  submission  cannot  be  made 
a  rule  of  court,  as  where  it  is  merely  verbal  (e),or  where,  if  in 
writing  by  agreement  out  of  court,  it  contains  no  clause  for 
making  it  a  rule  of  court,  or  an  insufficient  daiue  (/\  no 
attachment  can  be  granted,  even  though  a  cause  be  the 
subject  matter  referred  (^),  for  the  court  has  no  jurisdiction 
where  there  is  no  rule  of  court  (A). 

If  by  matter  subsequent  the  submission,  after  having  been  No  attach- 
made  a  rule,  ceases  to  be  valid  as  a  rule  of  court,  the  like  came  abates 
result  will  follow.     Therefore  where  a  cause  before  issue  ^yd<«**>- 
joined  was  referred  by  a  judge's  order,  and  the  arbitrator 
found  that  the  plaintiff  had  no  cause  of  action,  and  the  order 
of  reference  was  then  made  a  rule  of  court,  and  after  this 
the  defendant  died,  and  the  costs  which  were  to  abide  the 
event  were  taxed ;  the  court  held  that  the  suit  abated  by  the 
death  of  the  defendant,  that  they  could  not  enforce  a  rule 
made  in  the  cause  which  was  gone,  and  that  therefore  his 
administratrix  could  not  have  an  attachment  against  the 
plaintiff  for  non-payment  of  the  costs,  but  must  bring  an 
action  to  recover  them  (t) ;  and  Parke,  J.,  remarked,  that  in 

(c)  Bac.  Ab.  Arb.  H. ;  Hide  v.     10  W.  III.  c.  15,  ante,  p.  57. 
Petit,  1  Cas.  in  ChancQl,  185.  (g)  Clarke  v.  Baker,  1  H.  &  W. 

(d)  See  Bubmission  under  the  9     215. 

(k  10  W.  III.  c.  15,  p.  57.  (h)  Owen  v.  Hurd,  2  T.  R.  643. 

(e)  Ansell  v   Evans,  7  T.  R.  1 ;         (t)  Maffey  v.  Godwyn,  1  N.  &  M. 
—  v.  Mills,  17  Ves.  419.  101 ;  S.  C,  R.  v.  Maffey,  1  Dowl. 

(/)  See  submission  under  9  &     538. 
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Paot  III.  the  case  of  Rogers  v.  Stanton  (i),  relied  on  in  argument, 

-^ — ^ — '-  the  point  concerning  the  abatement  of  the  suit  was  not  fully 

considered.     In  that  case,  under  a  reference  by  a  judge's 

order,  to  which  a  stranger  to  the  cause  had  become  a  party, 

the  executor  of  the  defendant,  who  had  died  after  the  award 

was  made,  was  held  entitled  to  an  attachment  against  the 

stranger  for  the  amount,  which  the  arbitrator  directed  the 

latter  to  pay  to  the  defendant  (/). 

Attachment     On  proceedings  of  a  criminal  character  an  attachment 

of  indict-     equfdly  lies.     Thus,  if  aju  indictment  for  a  nuisance  has 

^^^         been  referred  and  a  verdict  taken  subject  to  the  reference, 

the  defendant  may  be  compeUed  by  attachment  to  abate  the 

nuisance  as  directed  by  the  award  (m). 


Attacliment     !!•  For  fthom  and  for  what  an  attachment  will  he  grant" 
»^^**  or  re-  ^^'^ — ^  attachment  will  be  granted  on  the  application  of  a 
praaenta-     party  to  the  submission,  or  if  he  be  dead,  of  his  personal 
^^  representative,  if  the  rule  of  court  be  not  avoided  by  the 

Not  for  a  death  (n).  A  stranger  to  the  submission  cannot  have  an 
■tnuiger.  attachment  to  enforce  pa3rment  of  a  sum,  which  the  award 
directs  to  be  paid  to  him,  though  the  direction  itself  under 
the  circumstances,  be  perfectiy  valid  (o). 
Whether  for  On  one  occasion  it  was  said  an  arbitrator  might  have  an 
tor.  attachment  to  enforce  payment  of  the  costs  of  the  award  (/?), 

but  the  soundness  of  that  opinion  was  denied  in  a  subse- 
quent case  {q).  There  does  not  seem  to  be  any  instance  of 
such  an  application  having  been  granted. 
Attachment  Whether  the  award  order  a  party  to  pay  money  or  to  do 
not*^*t^^*^  any  collateral  act,  an  attachment  lies  if  he  fail  to  comply, 
fonned.  since  disobedience  in  either  case  is  equally  a  contempt  (r). 
P^cofltsas     The  costs  of  the  reference  and  award  (and  when  there  is 

well  as  da- 
Dagea. 

(it)  7  Taunt.  575.  (p)  Hicks  v.  Richardson,  1  B.  & 

(0  Rogera  v.  Stanton,  7  taunt.  P.  93- 

575.  (q)    Burroughea   v.    Clarke,   1 

(m)  R.  V.  Gore,  8  Dowl.  102.  Dowl.  48. 

(n)  R.  V.  Maffey,  1   Dowl.  538 ;  (r)  Doddington  v.  Bailward,  7 

Rogers  v.  Stanton,  7  Taunt.  575.  Dowl.  640. 
(o)  Skeete,  In  re,  7  Dowl.  618. 
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a  cause  referred  the  costs  of  the  cause  also,  even  though  no  ^^^^^  m* 
separate  damages  be  awarded)  may  be  taxed  pursuant  to     '       '  ' 
the  award  on  the  rule  of  court  embodying  the  submission^ 
and  if  not  paid  may  be  recovered,  together  with  the  amount 
specified  in  the  award,  as  the  debt  or  damages  («). 

Where  the  award  orders  each  party  to  pay  a  moiety  of  For  money 
the  costs  of  the  award,  the  party  who  in  order  to  get  the  ^kii^up 
award  from  the  arbitrator  pays  the  whole,  is  entitled  to  an  award, 
attachment  against  his  opponent  for  the  moiety  for  which 
under  the  award  he  is  liable  (t). 

No  attachment  can  be  granted  to  recover  interest  on  a  Not  for  in- 
sum    of  money  awarded    to    be  paid  by  a   certain  day,  gam 
though    interest  from    that    time    may  be    recovered    by  ^^'wded. 
action  (ti). 


III.   Who  not  liable  to  be  attctched.] — No  attachment  lies  No  auach- 
against  a  peer  (or),  or  a  member  of  the  House  of  Com-  against 
mons  (y),  for  disobedience  to  an  award.  S*"be    of 

It  will  not  issue  against  the  executor  of  a  party  who  dies  the  Hoiue 
after  the  award  is  made  without  having  performed  i1^  for  the  mons."^ 
contempt  is  personal,  and  the  liability  to  punishment  for  ^^®^^^'^^- 
a  contempt  dies  with  the  person  (z).     So,  though  there  be  a  against  exe- 
olause  preventing  the  death  of  a  party  revoking  the  arbi-  ^^''' 
trator's  authority,  and  the  party  die  pending  the  reference, 
his  executors  cannot  be  compelled  by  attachment  (though 
they  may  by  action)  to  perform  the  award  on  the  part  of 
their  testator  (a). 


(*)  Grundy  v.  Wilson,  7  Taunt. 
699 ;  Little  v.  Newton,  1  M.  &  G. 
976 ;  Taylor  v.  Shuttleworth,  2  M. 
&  G.  65 ;  S.  C.  6  Bing.  N.  C. 
277 ;  Thorp  v.  Cole,  4  Dowl.  467. 

(t)  Hicks  y.  Richardson,  1  B.  & 
P.  93;  Burroughes  v.  Clarke,  1 
Dowl.  48;  Stokes  v.  Lewis,  2 
Smith,  12. 

(«)  Churcher  v.  Stringer,  1  Dowl. 
332  ;  S.  C.  2  B.  &  Ad.  777. 

(x)  Walker  y.  Earl  of  Grosyenor, 


7  T.  R.  171. 

(y)  Catmar  y.  Knatchbull,  7  T. 
R.  448. 

(z)  Webster  y.  Bishop,  Prec.  in 
Chanc.  223;  S.  C.  2  Vem.  444; 
Newton  y.  Walker,  Wilies,  315; 
Doe  d.  Pain  y.  Grundy,  1  B.  &  C. 
284;  Houlditch  y.  Houlditch,  ] 
Swanst.  58. 

(a)  Tyler  y.  Jones,  3  B.  &  C. 
144 ;  Lewin  y.  Holbrjok,  11  M.  & 
W.  110. 
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3H^i  b!i.  ^  ^y  submitting  to  a  reference  without  guarding  againii 
being  personally  responsible,  executors,  and  trustees,  and 
assignees  of  bankrupts  and  insolvents  are  taken  impliedly  to 
admit  that  they  have  sufficient  funds  or  assets  to  answer  the 
award,  they  are  liable  to  an  attachment  if  the  arbitrator 
order  them  to  pay,  and  will  not  be  allowed  to  allege  in 
excuse  for  non-performance  that  they  have  no  assets  (b). 
An  executor  personally  liable  for  the  costs  of  an  action  re- 
ferred, may  be  compelled  to  pay  them  by  the  like  process  (c). 
If  the  arbitrator  order  an  executor  to  pay  out  of  the  assets 
which  may  be  in  his  hands,  or  which  may  come  to  him,  an 
attachment  will  not  issue  if  he  have  no  assets  in  hand,  but 
will  be  subsequently  granted  on  proof  of  assets  having 
come  in  (d) . 

Where  a  woman  whom  the  arbitrator  directed  to  deliver 
up  two  notes,  and  to  pay  a  sum  of  money,  failed  to  comply, 
and  afterwards  married,  and  her  husband  refused  to  pay  the 
amount,  it  was  doubted  whether  the  court  could  grant  an 
attachment  against  both  or  either  of  them  (e). 

If  a  public  company  are  by  statute  authorized  to  sue  aud 
be  sued  in  the  nsime  of  their  treasurer,  but  he  is  not  to  be 
liable  in  person  or  goods  by  reason  of  being  a  def^idant; 
the  reference  of  actions  in  which  he  is  so  made  the  nominal 
plaintilflr  or  defendant,  does  not  impose  upon  him  any  per- 
sonal liability  to  an  attachment  for  not  paying  the  amount 
awarded  against  Mm.  A  mandamus  against  the  Izeasmrer 
and  directors  is  the  only  remedy  {/), 

An  attachment  does  not  lie  against  a  corporation  for  non- 
performance of  an  award  (g).  If  any  process  of  contempt 
can  issue  when  a  corporation  is  in  default,  it  must  be  agamst 
the  individual  members  of  the  corporation  (A). 


Hiuband 
and  wife. 


Public 
officer. 


Corporation. 


(h)  Wansborough  &  Dyer,  In  re, 
2  Chitt.  40 ;  WorthiDgton  y.  Bar- 
low, 7  T.  R.  463 ;  Robson  v. , 

2  Rose,  60.  See  P.  1,  ch.  2,  b.  2, 
dd.  4,  5, 6,  p.  36. 

(c)  Spivy  V.  Webster,  2  Dowl. 
46. 

{d)  Joseph  &  Webster,  In  re,  1 
Russ.  &  M.  496. 


(e)  Anon.  1  Cromp.  265,  3rd  Ed.« 
cited  2  'Hdd.  Pract  835,  9Ui  Ed. ; 
Bac.  Ab.  Arb.  H. 

(/)  Corpe  V.  Glyn,  3  B.  &  Ad. 
801. 

(g)  Guildford  ▼.  Mills,  2  Keb.  1 ; 
Anon.T.  Raym.  162. 

(h)  London  v.  Lynn,  1  H.  Bl. 
206. 
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Though  the  party  be  beyond  the  jurisdiction  of  the  court  ^^bs  III. 

at  the  time  of  his  neglect  to  perform  the  award,  and  remain  ^ '- ' 

out  of  the  jurisdiction,  the  court  will  ncTertheless  issue  the  y^^^ 
process,  as  an  attachment  to  enforce  an  award  is  not  in  the  jan«diction. 
nature  of  criminal,  but  merely  civil  process,  and  the  court 
will  not  inquire  whether  it  can  be  made  available  (t). 


IV,  On   iDhat  awards  attachment  refused.] — ^The  award  No  attach- 
itsel^  though  valid,  may  be  so  framed  as  to  preclude  anc^^OTdermg 
remedy  by  attachment.  payment. 

If  the  award  find  a  certain  sum  to  be  due,  but  do  not 
order  the  party  indebted  to  pay  the  sum,  no  attachment  can 
be  granted ;  for  there  is  no  contempt  of  court  where  there  is 
no  express  order  to  pay  the  amount  awarded  (A:),  but  the 
remedy  by  action  on  the  award  remains.  An  imauthorized 
direction  of  a  verdict  to  be  entered  for  a  certain  sum,  does 
not  amount  to  an  order  to  pay  that  sum,  so  as  to  warrant  an 
attachment  (/). 

If  an  award  direct  that  A.  or  B.  shall  do  an  act,  it  seems  Direotuig 
doubtful  whether  an  attachment  can  issue  against  either  (m).  ^  ^^.^ 

Though  the  remedy  by  action  on  the  award  be  of  right,  it  DiBcntion- 
is  perfectly  discretionary  with  the  court  whether  they  will  ^j^^|^ 
grant  an  attachment  or  not  («) . 

It  is   reported  as  having  been  decided,    that  when  an  Unieaion- 
award   appears  unreasonable,  the  court  will  not  grant  an  ^^^^  award. 
attadmient,  but  leave  the  party  to  his  action  on  the  award  (o). 

In  one  instance  the  Court  of  Common  Pleas  refused  to  Paiol 
grant  an  attachment  for  enforcing  a  parol  award  (p) ;  but  on  ^^'^^ 


(t)  Hopcraft  v.  Fermor,  8  Moore, 
424;  S.  C.  1  BiDff.  378. 

(Jb)  Seaward  V.  Howey,  7  DowL 
318 ;  Edffell  v.  DalliiDore,  3  Bing. 
634;  S.C.  11  Moore,  541;  Scott 
V.  WiUiams,  5Tvrw.  606 ;  S.  C.  3 
DowL  608 ;  S.  C.  tub.  non.  Hop- 
kins V.  Davies,  1  C.  M.  &  R.  846. 

(0  Donlan  v.  Brett,  2  A.  &  E. 
344. 


Sffi)  Lawrence  v.  Hodgson,  1  Y. 
f.  16. 

(n)  Stock  V.  De  Smith,  Gas. 
temp.  Hardw.  106. 

(o)  Wilmot  V.  AUen,  cited  in 
StocL  V.  De  Smith,  Cas.  temp. 
Hardw.  106. 

( p)  Dickman  v.  Hutherd,  Pract. 
Reg.  C.  B.  44 ;  S.  C.  Yin.  Ab. 
Arb. 


Suppl.  H.  a.  1. 
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MiitakeiD 
award. 


VaHdityof 

award 

doobtfiiL 


Part  III.  a  subsequent  occasion  they  considered  the  objection  to  the 
award  being  by  parol  to  be  futile,  and  made  the  rule  for  the 
attachment  absolute  (q).  There  is  also  another  recorded 
instance  of  an  attachment  issuing  under  similar  circum- 
stances (r). 

Where  the  arbitrator  made  a  mistake  in  his  award  in  the 
christian  name  of  the  defendant,  the  court  refused  to  en- 
force it  against  the  defendant  by  attachment  («).  On  a  re- 
ference by  a  judge's  order,  where  the  award  set  forth  a  sup- 
posed submission  by  order  of  Nisi  Prius,  it  was  said  in  one 
case  the  court  would  not  enforce  the  award  by  attach- 
ment {t). 

If  there  be  any  reasonable  doubt  as  to  whether  the  award 
be  sufficient  in  law,  or  if  the  question  turn  on  a  disputed 
matter  of  fact,  and  the  affidavits  be  contradictory,  the  courts 
will  refuse  the  application  and  leave  the  party  to  his  action ; 
for  if  an  attachment  issue,  the  award  must  be  obeyed,  and 
there  is  no  means  of  appealing  against  the  decision  of  the 
court,  and  solemnly  trying  the  validity  of  the  award  (t*). 
Thus  where  the  parties  agreed  to  abide  by  the  award  made 
by  the  ^^  two  arbitrators  and  their  umpire,^  and  the  award 
was  made  by  the  two  arbitrators  only,  the  objection  being 
taken  that  all  three  ought  to  have  executed  it,  the  court  con- 
sidered the  point  too  doubtful  to  grant  an  attachment  (x). 
The  power  of  the  Master  to  tax  the  costs  of  a  cause  and 
reference  separately  for  each  of  the  two  joint  defendants  in 
the  cause  referred,  is  too  questionable  to  warrant  the  grant- 
ing an  attachment  against  the  plaintiff*,  at  the  instance  of 
one  of  the  defendants,  for  non-payment  of  his  share  of  the 
costs  awarded  to  the  defendants  (y). 


iq)  Cooksonv.MonkhouseyPract. 
Reg.  C.  B.  44. 

(r)  Rawling  v.  Wood,  Barnes, 
64. 

is)  Lees  v.  Hartley,  8  Dowl. 
883. 

(0  Christie  v.  Hamlet,  2  M.  & 
P.  316;  S.  C.  5BiDg.  195. 

(tt)  Dickenson  v.  Allsop,  13  M. 
&  W.  722 ;  S.  C.  2  D.  &  L.  657 ; 


Cargey  v.Aitchi8on,2  D.  &  R.  222 ; 
Thornton  v.  Hornby,  1  M.  &  Sc, 
48;  S.  C.  8  Bing.  13;  Stalworth 
V.  Inns,  2  D.  &  L.  428  ;  Hales  t. 
Taylor,  1  Stra.  695;  Spooner  y. 
Pavne,  11  Jur.  242. 

(x)  Heatherington  v.  Robinson, 
7  Dowl.  192. 

( y)  Dickins  v.  Jarvis,  5  B.  &  C. 
528. 
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•  After  a  long  delay,  as  for  four  years,  from  the  time  when  ^^^^  '^^• 
the  award  was  made,  the  court  will  require  an  affidavit  ex-  ..J.,..^^ 
plaining  the  delay  before  an  attachment  be  allowed  (z).  Delay  in 

applying  to 
the  court. 

.    V.  No  proceeding  by  attachment  and  action  at  the  same  No  attach- 
timeJ] — As  it  is  considered  vexatious  to  bring  two  separate  S^^w^ 
proceedings  for  the  same  ground  of  complaint,  the  courts  ^^**^  <*^ 
will  not  permit  a  party  to  enforce  ihe  award  by  action  and 
attachment  at  the  same  time  (a). 

Formerly  a  different  rule  prevailed.  Though  judgment  Old  rale, 
had  been  first  obtained  in  an  action  on  the  arbitration  bond,  l^acUon. 
the  court,  in  one  instance,  granted  an  attachment,  on  the 
ground  that  an  attachment  might  possibly  be  a  more  quick 
and  effectual  process  than  suing  out  execution  on  the  judg- 
ment {b).  And  in  other  cases,  where  attachments  had  been 
granted,  and  the  party  taken  into  custody,  the  courts  refused 
to  stay  proceedings  in  actions  on  the  arbitration  bonds,  sub- 
sequently conunenced,  alleging  that  the  plaintiff  had  had  no 
satisfaction  upon  the  attachment  (c). 

In  a  cross  action  by  the  defendant,  though  the  plaintiff 
had  given  notice  of  set-off  of  the  sum  awarded  in  his  favor, 
the  court  nevertheless  made  absolute  the  plaintiff^s  rule  for 
an  attachment,  but  ordered  it  to  stay  a  month  in  the  officer's 
•hands  (cl).  Where  a  question  as  to  the  regularity  of  the 
judgment  for  the  plaintiff,  in  an  action  on  the  award,  was 
referred  to  the  Master,  an  attachment  was  granted  pending 
the  inquiry,  but  was  subsequently  stayed  on  the  judgment 
being  reported  regular  (e). 

In  more  modem  times,  in  some  instances,  the  courts  have  Electing  by 
refused  to  grant  an  attachment  while  an  action  is  pend-  J^  proc^ldL* 

(z)   Storey  v.  Garry,  8    Dowl.  v.  Gross,  2  Barnard.  227. 
299.  {d)  Harrison  v.  Oliver,  Barnes, 

(a)  Stock  V.  De  Smith,  Cas.  temp.  56. 
-Hardw'.  106.  (e)  Richardson  v.  Chancey,  cited 

(6)  Clarke  t.  Elwick   10  Mod.  in  Stock  v.  De  Smith,  Cas.  temp. 

332.  Hardw.  106 ;  S.  C.  1  Barnard.  386. 

(c)  Anon.  1  Salk.  73;  Paterson 
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Pi&f  III.  ing  (/),  even  where  the  plaintiff  was  willing  to  waive  the 
*       action,  on  the  ground  that  the  party  had  made  his  election 
as  to  which  of  the  two  remedies  he  would  adopt,  and  must 
abide  by  it  (^). 
Attachment      But  in  Others  the  attachment  has  been  allowed  to  issue  on 
tUin^aD-  ^^   plaintiff^s  undertaking  to  discontinue   his  action  (A) , 
tion.  Xhe  more  regular  course  is  to  discontinue  the  action,  and 

pay  the  costs  of  it  first,  and  after  that  to  apply  to  the  court 
for  the  process  of  contempt  (t).  The  tsLCt  of  an  action 
having  been  commenced  is  no  bar  to  the  motion,  provided  it 
be  not  pending  when  the  demand  of  performance  is  made, 
and  it  lies  on  the  party  resisting  the  application  to  show 
Filing  affi-  that  it  Is  pending  (A:).  Filing  an  affidavit  of  debt  in  the 
debt.  Court  of  Bankruptcy  in  respect  of  the  amount  awarded,  with 

a  view  to  make  the  defendant  a  bankrupt,  (which  view  the 
defendant  has  defeated  by  entering  into  a  bond  with  sureties^ 
under  the  statute  1  &  2  Vict  c.  110,)  will  not  preclude  a 
motion  for  an  attachment,  no  action  having  been  com- 
menced (l). 
Action  after  If  an  action  be  brought  on  the  award  after  the  defendant 
attachment  ^^  ])een  taken  into  custody  on  an  attachment,  the  plaintiff 
wiU  be  put  to  his  election,  and  if  he  prefer  proceeding  with 
the  action,  tiie  attachment  will  be  set  aside,  and  the  defend* 
ant  discharged  out  of  custody  on  his  entering  into  a  bond 
with  sureties,  to  the  plaintiff,  in  the  nature  of  a  bail- 
bond  (m). 

In  a  recent  case,  Wifale,  G.  J.,  stated  his  opinion  that  wheire 
a  party,  who  having  wilftilly  reftised  to  perform  an  awards 
which  he  had  the  means  of  obeying  if  he  chose,  had  been 
taken  on  an  attachment,  and  sentenced  to  a  term  of  im- 


(/ )  Stock  V.  De  Smith,  Cas.  (t)  P&uU  v.  PaoU,  2  Dowl.  340. 

temp.  Hardw.  106.  .    (k)  Higgios  v.  WilleSy  3  M.  & 

ig)  Badley  v.  Loveday,   1  B.  &  R.  382. 

P.  81.  (Q  Mendell  v.  Tyrrell*  1  DovL 

(A)  Paull  V.  Paull,  2  Dowl.  340 ;  N.  S.  453. 

S.  C.  2  C.  &  M.  236 ;  Anon.  Andr.  (m)  Earl  of  Lonsdale  v.  Wto* 

299.  nay*  3  DowL  263. 
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prisoDment  for  the  contempt ;  he  was  not,  after  suffering  the  ^^'  ^'^* 
punishment,  entitled  to  his  discharge,  or  relieved  thereby     * 
from  an  action  on  the  award  (n). 


SECTION  II. 

STEPS   NECESSARY   TO   BRINO   THE   PARTY   INTO    CONTEMPT. 

I.  DemandUng  performance  of  the   award.] — The   first  Making 
step  to  be  taken  with  a  view  to  proceeding  by  attachment^  ^^^^0?" 
is  to  make  the  submission  a  role  of  court.     For  until  there  court 
exists  a  rule  of  court  to  be  obeyed,  non-performance  of  the 
award  cannot  be  a  ocmtempt  of  court.     The  rule  has  no  re- 
lation back  for  the  purpose  of  rendering  a  party  liable  to 
this  summary  process  (a). 

The  party  or  parties  entitled  nnd&r  the  award  must  then  Demand  of 
make  a  demand  upon  tiie  party  or  parties  liable  under  it  to  ^^^y^ 
obey  the  directions  of  the  arbitrator,  whether  they  be  for  the 
payment  of  mon^  or  the  performance  of  any  other  act ;  and 
a  demand  must  be  made,  although  the  time  and  place  for 
doiAg  the  act  be  specified  in  the  award,  and  there  has  been  a 
failore  in  the  peiformanee  (6). 

A  demand  to  comply  with  the  award,  so  as  to  bring  the  Not  yaiid 
party  into  contempt,  cannot  be  made  while  a  rule  for  set-  ^  to^^ 
ting  aside  the  award  is  pending ;  for  while  the  validity  of  the  aadcaward. 
award  is  under  the  consideration  of  the  court  on  a  motion  to 


(n)  R.  v.  Hem8vorthj  3  C.  B,  66.    See  P.  3,  ch.  6^  s.  1»  p,  544, 

745.  making  subnussion  a  rule  oi  court. 

(a)  Mayor  of  Bath  v.  Pinch,  4  {b)  Brandon  v.  Brandon,  1  B.  & 

Scott,  299;  Chilton  V.Ellis,  2  Dowl.  P.  394;    Dodington  v.  Hudson,  1 

338;  Hilton  V.  Hopwood,  1  Marsh.  Bing.  410. 


I 
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Part  III.  get  it  aside,  non  performanoe  of  its  directions  is  no  con- 

tempt  (c). 

Demand  by     '^^  demand  must  be  by  all  the  parties  entitled ;  for  where 
all  parties,  the  arbitrator  ordered  the  defendant  to  deliver  a  bond  to  the 
three  plaintiffs,  and  one  only  demanded  i1^  the  court  refused 
an  attachment,  holding  that  the  demand  ought  to  have  been 
made  by  all  three,  or  under  a  power  of  attorney  executed  by 
them  aU,  so  that  the  defendant  might  have  known  that  it  was 
by  their  joint  authority  (d). 
Demand  by     The  demand  may  be  made  either  by  the  party  himself  or 
ag^^th  ^7  ^  third  party,  authorized  by  power  of  attorney  {e).    A 
power  of     demand  by  the  clerk  of  the  party  entitled  is  not  enough  (/). 
In  one  instance,  a  demand  by  an  agent  under  a  written 
authority,  indorsed  on  the  award,  and  unstamped,  was,  after 
hesitation,  considered  sufficient  to  warrant  a  rule  nisi  for  an 
attachment  (g) ;  but  at  the  present  day  the   courts  would 
assuredly  refuse  their  process,  unless  the  agent  who  de- 
manded a  sum  of  money  awarded,  acted  under  a  power  of 
attorney  from  his  principal  (A), 
mradinff         ^  distinction  is  taken  between  demanding  money  awarded, 
execution    and  calling  upon  the  party  to  perform  other  acts  directed  to 
be  done.     Thus  if  an  award  direct  the  execution  of  certain 
deeds,  the  agent  who  tenders  the  deeds  for  execution  need 
not  be  empowered  by  deed  or  power  of  attorney  to  make  the 
demand  (t). 
Demand  by     Whether  a  valid  demand  of  the  damages  or  of  the  costs 
attorney,     a^arje^j  iu  a  cause  referred  can  be  made  by  the  attorney  or 

his  agent,  without  a  power  of  attorney,  does  not  seem  to 
have  been  decided  with  respect  to  awards,  though  it  is 
apprehended  that  it  many  cases  it  would  be  sufficient ;  for  it 


(e)  Dalling  v.  Matchett,  Willes,  (y)  Langman  v.  HolmeSy  2  W. 

215 ;  MorriB  v.  Reynolds,   1  Salk.  BL  990. 

73.  (h)  Lauffherv.  Laugher^  1  Dowl. 

(d)  Sykes  v.  Haigh,  4   DowL  284 ;  S.  C.  1  C.  &  J.  398. 

114.  (tj  TebbuU  V.  Ambler,  2  Dowl. 

(e)  Tidd  Pr.  836,  9th  Ed. ;  Ma-  N.  S.  677  ;  Kenyon  v.  Grayson,  2 
son  V.  Whitebouse,  6  Dowl.  602.  Smith,  6l ;  Lodge  v.   Porthoiue, 

(/)  Hartley  V.  Barlow,  1  Cbitt.  Loflft.  388. 
229. 
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is  clear  that  when  costs  are  payable  to  a  party  by  a  rule  of  P^^<  1^^- 

court,  his  attorney  may  often  demand  payment  by  virtue  of li-I 

his  character  (A;). 

If  the  attorney  have  a  lien  on  the  amount  awarded,  and 
give  the  party  notice  of  his  lien  at  the  time  of  the  demand, 
and  before  the  money  has  been  paid,  an  attachment  wiU,  it 
seems,  issue  if  payment  be  refused  (/). 

Though  the  award  direct  payment  of  money  at  a  par-  Paity  not 
ticular  time  and  place,  and  the  party  to  whom  it  is  awarded  ^^^^^« 

r         ^  r       J  to  receiTO 

do  not  attend  to  receive  it,  a  proper  demand  any  time  sub-  smn 
sequent  will  be  sufficient  for  an  attachment,  as  the  duty  to  * 
pay  the  sum  awarded  is  a  continuing  liability,  unless  indeed 
the  award  expressly  order  that  it  is  to  be  payable  on  the 
particular  day,  and  not  after  {m). 

There  is  no  contempt  if  any  condition  precedent  to  the  Petfonning 
attaching  of  the  duty  remain  imperformed.  moedlmu 

Hence,  when  a  defendant  is  ordered  to  execute  a  convey- 
ance, if  the  plaintiff  be  bound  to  prepare  and  tender  the  con- 
veyance, the  refusal  of  the  defendant  to  convey  the  land  is 
no  ground  for  attachment,  unless  the  proper  deeds  are  ten- 
dered to  him  for  execution  (n). 

If  the  arbitrator  award  on  a  matter  not  within  his  autho-  1^?°^^, 

only  of  what 

rity,  the  demand  should  be  only  in  respect  of  what  is  well  u  well 
awarded,  or  it  may  be  held  bad  as  to  the  whole.  Thus,  *^"^»^*^ 
where  an  arbitrator,  without  authority,  awarded  on  the  costs 
of  the  reference,  and  the  demand  was  of  one  sum,  including 
the  costs,  the  rule  for  an  attachment  was  discharged  (o). 
Where  there  had  been  a  proper  demand  for  costs  awarded, 
but  the  amount  was  subsequently  reduced  pursuant  to   a  * 

judge's  order,  a  ft'esh  demand  of  the  reduced  amount  was 


(k)  Inman  v.  Hill,  4  M.  &  W.  7 ;  462. 

Dennett  v.  Pass,  1  Bing.  N.  C.  638 ;  (m)  Craike,  In  re,  7  Dowl.  603. 

Fortescue,  Ex  parte,  2  DowL  448;  (fi)  Standlev  y.  Hemmington,  6 

Mason    v.    Wbitehouse,  6  Dowl.  Taunt.  561 ;  Doe  d.  CUu'ke  v.  Still- 

602,  contr& ;  S.  C.  4  Bing.  N.  C.  well,  8  A.  &  E.  646.    See  Perform- 

692,  ace. ;  2  Archb.  Pract.  1257>  ance,  ante,  Ch.  2  of  this  part,  p.  477. 

7th  Ed.  (o)  Strutt  v.  Rogers,  7  Taunt. 

(/)    Ormerod  v.  Tate,    1   East,  214. 
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PakfIII.  held  necessajy  to  ground  an  ftttadunait  ( p).  But  if  the 
-^ — '- —  awaxd  be  of  two  distmot  smns^  one  within  the  submisaioni 
ahd  the  other,  not,  and  a  demand  be  made  of  both,  a  elear 
refusal  to  pesy  anything  will  be  a  contempt  (q).  GenenJly 
speaking,  the  demand  of  performance  of  an  act  beyond  the 
power  of  the  arbitrator  to  order,  will  not  ritiate  the  demand 
as  to  other  matters  properly  awarded  (r). 

The  precise  thing  awarded  should  be  demanded.  Where 
on  an  award  to  pay  money,  and  to  deUver  a  wine-warrant 
for  a  certain  hogshead  at  wine  tying  in  the  docks,  a  demand 
of  the  money  and  of  the  hogshead  of  wine  was  made ;  the 
court  let  an  attachment  issue  for  all  excepting  the  wine,  and 
refosed  it  for  tfaat^  sinoe  a  demand  of  the  wine  is  not  equiva- 
lent  to  demanding  the  wine-warrant,  for  the  delivering  the 
wine  would  impose  upon  the  party  the  payment  of  the  dock 
dues,  which  the  deliveiy  of  the  warrant  would  not  (s). 


DenuUlof 
pnciB6 
thiog 
awarded. 


Panonal 
■ervice  of 
copy  of 
award  and 
role. 


Of  the 
allocator. 


Of  the 
ageiit*B 
power  of 
attomej. 


n.  Serffice  of  the  rule^  awards  and  other  doeumenis»] — In 
general,  besides  the  demand,  in  order  to  ground  an  attach- 
ment, there  must  be  personally  eenred  on  the  party  sought 
to  be  charged,  at  the  time  of  making  the  demand,  a  copy  of 
the  award,  and  of  the  rule  of  court,  founded  on  the  submis* 
sion ;  for  a  party  cannot  be  held  to  be  in  contempt  until  he 
be  made  acquainted  with  the  rule  of  conrt,  for  the  disobe- 
itience  to  which  it  is  sought  to  put  him  in  contempt.  Leav- 
ing a  copy  of  the  rule  at  the  party's  office  is  insufficient^ 
tlhougfa  the  original  be  shown  him  (t).  If  there  be  ademand 
of  costs  which  hate  been  taxed,  a  copy  of  the  Master's  alio- 
•catur  for  them  must  also  be  given  at  the  same  time.  And  if 
an  agent  make  the  demand,  there  must  be  personally  left 
with  the  party  a  copy  of  the  power  of  attorney,  or  other 
authonty  mider  which  the  agent  acts.     The  originals  of  all 

(p)  Spivy  V.  Webster,  1  Dowl.  Dowl.  513. 

1596.  («)  Hemffworth  v.  Bcimi,  1  €.  B. 

iq)  Poyner  t.  Hatton,  7  M.  &  W.  131 . 

-211.  (0  Parker  v.  Burgess,  3  N.  & 

(r)   Smith  &  Reeves,  In  re,  S  Jif .  36. 
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these  several  instruments  must  be  produced  and  shown  at  ^a^*  in. 
the  tune  of  serving  the  copies  («),  even  though  the  party  do     '       — 
not  require  to  see  them  (:f)  .  SS^ 

If  the  award  have  not  been  made  wiliiin  the  period  limited  GiTingno- 
by  the  submission,  but  the  time  has  been  enlarged,  notice  of  ^|^^^^^ 
the  enlargement,  and  that  the  award  has  been  made  within  of  time, 
the  extended  time,  must  be  given,  in  order  to  fix  the  party 
with  a  contempt  (y). 

Mere  verbal  notice  is  sufficient.  Though  the  submission  What  mffi- 
require  ihat  the  enlargement  be  made  in  writing,  it  is  not^^*^^^ 
necessary  to  produce  the  original  to  the  party,  or  to  serve 
him  with  a  copy.  It  is  enough  to  bring  the  knowledge  of 
the  enlargement  home  to  the  party  in  any  maimer  {z)»  A 
recital  in  the  award  that  the  arbitrator  has  enlarged  the  time 
to  a  certain  day  does  not,  it  seems,  amount  to  a  good  no^ 
tioe,  although  the  award  purports  to  be  made  witiiin  the  ex- 
tended period  {a). 

Serving  the  original  submission  is  not  necessary,  for  it  is  Sernqg 
the  disobedience  to  the  rule  of  court  that  is  the  foundation  ^!^"^!!Sf 

not  reqni* 

of  die  contempt  (b).  nte. 

Tendering  the  copies  of  the  proper  documents  to  the  What  good 
party,  and  leaving  them  by  him,  is  sufficient  service,  though  '^'^^^ 
he  refuse  to  take  them  up  (c). 

Hie  originals  need  not  be  delivered  into  the  hands  of  the 
party  when  produced  to  him.  If  they  be  shown  so  that  be 
can  read  them  it  is  sufficient  (eQ. 


(«)  Udd  Pr.  837, 9th  Ed. ;  Mayor 
of  Bath  V.  Pinch,  4  ScoU,  299; 
Boyea  v.  Hewetson,  2  Scott,  837  $ 
Gifford  V.  Gifford,  Forr.  80;  Doe 
d.  Hickman  v.  Hickman,  1  Scott, 
N.  R.  398;  Baas  v.  Maitland,  8 
Moore,  44,  contrft ;  Wadsworth,  v. 
MarshaU,  1  C.  &  M.  87 ;  Anon.  12 
Mod.  257 ;  R.  v.  Tooley,  12  Mod. 
312;  Chanler  v.  Driver,  12  Mod. 
317  ;  King  v.  Packwood,  2  Dowl. 
570 ;  Laugher  v.  Laugher,  1  Dowl. 
284  ;  S.  C.  1  C.  &  J.  398. 

(«)  Jackaon  v.  Clarke,  M'Lel. 
72  ;  S.  C.  13  Price,  208 ;  Reid  v. 


Deer,  7  D.  &  R.  612;  R.  v.  SltH 

man,  1  Dowl.  618. 

(y)  Hilton  V.  Hopwood,  1  Marsh. 
66;  Wohlenberg  v.  I^lgeman,  6 
Taunt.  250. 

(g)  Doddington  v.  BaUward,  7 
DowL  640. 

(a)  Davis  v.  Vaas,  15  East,  96 ; 
Doddington  v.  Bailward,  7  DowL 
640. 

(b)  Greenwood  v.  Dyer,  5  DowL 
255. 

(c )  £ms  V.  Giles,  5  DowL  255. 
(<0  Calvert  V.  Redfearn,  2  DowL 

505. 
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P^T  III.       jfQ  attachment  can  be  granted  if  a  personal  service  and 
personal  demand  cannot  be  effected,  even  when  a  party  keeps 

■erviee  ne-  ^"*  ^^  ^®  ^^7  purposely  to  avoid  seryioe  (e). 
cemrj.  Though  on  a  very  strong  case  a  relaxation  of  the  general 

rule  applicable  to  all  attachments  may  be  allowed,  where  an 
attachment  is  the  only  remedy  for  a  debt,  yet  in  the  case  of 
an  award,  where  there  is  another  remedy  by  action,  the  rule 
UnleM        will  be  strictly  adhered  to(y),  except,  according  to  some 
already  in  '  <^<^6S,  where  there  is  an  equivalent  to  personal  service,  such 
l»r^'«  p<»-  as  an  acknowledgment  by  the  party  that  the  award  and  rule 
have  come  to  his  hands,  or  where  they  have  been  seen  in  his 
possession  (ff).     Thus  where  it  was  proved  that  one  of  two 
unsuccessful  parties  had  served  the  other  with  the  rule  and 
award  in  regular  form,  the  court,  on  an  application  against 
them  both  for  non-performance,  held  personal  service  unne- 
cessary, since  personal  knowledge  of  the  award  and  rule  had 
been  brought  home  to  both  (A). 
Biror  in  Care  must  be  taken  that  the  copies  served  are  correct 

^^  If  the  Master's  name  signed  to  the  allocatur  be  written  Day 

instead  of  Dax  in  the  copy  served,  no  attachment  will  be 
allowed  to  issue  (f). 

(e)    Pyne,  In  re,  1  D.  &  L.  703 ;  WhaUey,  In  re,  3  D.  &  L.  291. 
Stunnell  v.  Tower,  1  C.  M.  &  R.         {g)  Brander  v.  Penleaxe^5  Taant. 

88 ;  Doe  d.  Steer  v.  Bradley,  1  812 ;    Dicas  v.  Wame,    1   Scott, 

Dowl.  N.  S.  259  ;   Winwood  v.  537 ;  Anon.  1  D.  &  R.  529. 
Holt,  3  D.  &  L.  85 ;  Read  v.  Fore,         (A)  Bower,  In  re,  1  B.  &  G.  264. 
I  Chitt.  170.  (t)  R.  V.  Calvert,  2  C.  &  M.  189. 

(/)  Green  v.  Proeeer,  2  Dowl.  See  Smith  &  Reeves,  In  re,  5  Dowl. 

99;   Anon.  12  Mod.  257;    Rich-  513. 
.niond  V.  Parkinson,  3  Dowl.  703; 
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SECTION  III. 


THE   COURSE   OF  THE   MOTION   FOR  AN   ATTACHMENT.. 

I.  Affidavits  on  the  motion  for  an  attcLchmentJ] — If  there  ^-^m  III. 

be  a  cause  in  courts  and  the  reference  be  by  rule  of  court,  — '. '^ 

judge's  order,  or  order  of  Nisi  Prius,  the  affidavits  on  which  ^f^^^ 
the  motion  for  an  attachment  is  made  must  be  entitled  in  on  the  mo- 
the  cause  referred  (J).     The  affidavit  verifying  the  power  of 
attorney  under  which  an  agent  has  acted  in  making  the  de- 
mand must  be  entitled  in  like  manner  or  the  rule  will  be  re- 
fused (<?). 

But  when  the  reference  is  by  agreement  out  of  court 
under  the  statute,  and  there  is  no  cause  in  court,  the  affida- 
vits need  not  be  entitled  at  all,  though  they  are  often  en- 
titled ^^  In  the  matter"  of  the  parties  to  the  submission. 

On  some  occasions  it  has  been  held  that  after  the  rule  Affidayits 
nisi  for  an  attachment  has  been  granted,  the  affidavits  in  ^i^e?^**^ 
showing  cause  ought  to  be  entitled,  ^^The  Queen  against  [the 
party  sought  to  be  brought  into  contempt,]"  on  the  ground  that 
there  is  a  proceeding  in  court  between  the  crown  and  the 
individual  as  soon  as  the  rule  nisi  has  been  granted  {€[) ;  but 
later  decisions  show  that  whether  the  reference  be  in  a  cause 
or  imder  the  statute,  they  ought  to  be  entitled  in  the  same 
manner  as  the  affidavits  on  which  the  motion  has  been 
grounded  should  be  entitled,  for  the  Grown  is  no  party  until 
the  rule  for  the  attachment  has  been  made  absolute  (e). 

The  rule  nisi  for  the  attax^hment  is  headed  in  the  manner  Entitling 
prescribed  for  the  affidavits  on  which  the  motion  is  made.  °"'' 

(b)  Whitehead  v.  Firth,  12  East,  R.  v.  Sheriff  of  Middlesex,  3  T.  R. 
166 ;  Wood  v.  Webb,  3  T.  R.  253.  133 ;  R.  v.  Jones,  1  Stra.  704. 

(c)  Doe  d.  Clarke  v.  StillweU,  6  (e)  Whitehead  v.  Firth,  12  East, 
Dowl.  305 ;  Bevan  v.  Bevan,  3  T.  166 ;  R.  v.  Harrison,  6  T.  R.  60; 
R.  601 ;  Bainbrigge  v.  Houlton,  5  Wood  v.  Webb,  3  T.  R.  253 ; 
East,  20 ;  Houghton  &  Fallowes,  Houghton  &  Fallowes,  In  re,  2  M. 
In  re,  2  M.  &  P.  452.  &  P.  452. 

(d)  Bevan  v.  Bevan,  3  T.  R.  601 ; 
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Pjolt  hi. 

CH.  TI.  8.  S. 
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And  the  affidavit  of  personal  service  of  the  rule  nisi  should 
be  entitled  in  the  same  manner  as  the  rule  nisi  {/). 

After  the  attachment  has  once  been  granted,  even  although 
it  have  not  issued,  every  affidavit  on  a  motion  to  set  it  aside, 
or  in  any  matter  concerning  it,  must  be  headed,  ^*  The  Queen 
against  [the  party  attached]*'  (ff). 

An  objection  to  the  want  of  a  tide  to  the  affidavits,  when 
it  is  necessary,  cannot,  it  seems,  be  waived  by  consent,  and 
the  court  will  not  look  at  them  when  deficient  in  this 
respect  (A). 

The  affidavit  on  which  the  application  is  made  must  verify 
the  award.  If  there  be  an  attesting  witness  to  it  he  must, 
according  to  the  same  rules  which  apply  to  other  written 
instruments  also,  be  the  party  to  attest  its  due  execution. 
The  affidavit  should  state  the  date  of  the  execution,  or 
at  least  should  show  that  the  award  was  made  within  the 
authorized  time  (f ).  Credit,  however,  is  sometimes  given  to 
the  award  itself  as  being  made  on  the  day  it  purports  to  be 
made ;  and  it  has  been  said  that  when  there  is  nothing  to 
induce  suspicion,  the  affidavit  of  the  execution  of  the  award 
need  not  state  when  it  was  executed  (k).  On  one  occasion 
an  objection  to  the  want  of  a  statement  that  the  award  of  an 
umpire  was  made  within  the  proper  period,  was  held  to  be 
cured,  when  it  appeared  by  the  jurat  of  the  affidavit  to  the 
execution  of  the  award,  that  the  affidavit  itself  was  sworn  be- 
fore the  expiration  of  the  time  limited  for  making  the 
award  (/). 

When  the  time  has  been  enlarged,  unless  the  enlarge- 
ments have  already  been  made  part  of  the  rule  of  court  with 
the  submission,  there  must  be  an  affidavit  stating  that  it  has 
been  so  enlarged,  and  that  the  award  has  been  made  within 


(/)  Ho^hton  &  Fallowea,  In 
re,  2  M.&  P.  452 ;  Chitty's  Forms, 
677. 

(oj  R.  V.  Sheriff  of  Middlesex,  7 
T.  R.  439 ;  Whitehead  v.  Fixth,  13 
East,  166. 

{h)  Owen  v.  Hurd,  2  T.  R.  643. 

(t)  Wohlenberg  v.  lageman,  6 


Taunt  251 ;  Trew  v.  Burton,  1  C. 
&  M.  533. 

(k)  Doe  d.  Clarke  v.  Stfflwell,  8 
A.  &  £.  645 ;  Stephenson  v.  Broinu- 
ing,  Barnes,  56;  Wohlenbeorg  v. 
Lageraan,  6  Taunt.  251. 

(/}  Trew  V.  Burton,  1  C.  &  M. 
533. 
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the  enlarged  time  (m).  If  the  enhirgemeDts  have  been  made  ^^^  ^^- 
by  judges'  orders,  not  purporting  to  have  been  made  by  eon-""'^''' 
senty  there  should,  it  seems,  be  an  affidavit  that  they  have 
been  made  by  consent  (n).  A  recital  of  the  enlargements  in 
the  award  does  not  dispense  with  the  necessity  of  this 
proof  (o).  But  if  the  enlargements  appear  as  pajrt  of  the  rule 
of  court,  there  need  not  be  any  affidavit  to  prove  them,  for 
the  rule  itself  is  evidence  that  they  have  been  sufficiently 
verified ;  for  credit  must  be  given  to  the  court  that  they  have 
not  made  them  a  rule  without  a  proper  affidavit  according  to 
the  practice  (j>). 

Where,  however,  the  submission  required  that  the  en- 
largements should  be  made  by  the  arbitrator's  indorsements 
and  a  judges'  order,  though  the  submission  with  the  indorse- 
ments was  made  a  rule  ;  the  court  refused  to  presume  that 
judge's  orders  were  obtained  so  as  to  render  the  enlai^- 
ments  valid ;  as  if  there  were  orders  produced  that  would 
have  appeared  on  the  fiekce  of  the  rule,  which  would  have 
been  drawn  up  on  reading  those  orders  as  well  as  the  in- 
dcffsements  (q). 

It  must  be  staled  in  the  affidavits  that  all  the  steps  pre-  Affidavit 
vioosly  shown  to  be  necessary  to  bring  the  party  into  con-  d^iuidand 
tempt  have  been  talten.     They  must,  therefore,  be  careful  to  Mrrice. 
show  a  prefer  demand  of  performance,  and  to  allege  per* 
sonal  service  at  the  time  of  the  demand,  of  copies  of  the  rule 
and  award ;  also  of  a  copy  of  the  Master's  allocatur,  when 
there  is  one,  and  the  taxed  costs  aje  demanded ;  and  where 
an  agent  makes  die  demand  under  a  power  of  attorney,  of  a 
copy  of  that  document     They  must  also  aver,  that  at  the 
same  time  the  originals  of  ihese  several  instruments  were 

(m)  Woblenbeig  v.  Lagemai|»6  East,  96. 

Taunt  251 ;    George  v.  Loualey,  8  (p)  Dickins  v.  Jarvis,  5  B.  &;  C. 

East,  13.  6*28;  Smith  &  Reeves^  In  re,  5 

(it)  Halden  v.  Glasscock^  5  B.  &  Dowl.  513 ;  BartoD  v.  Ranaoo,  6 

C.    390;    George  v.  Lousley,   8  DoiA.  384;  Doe  v.  Amey»  8  M.  & 

Baal,  13.  W.  565 ;  Peebles  v.  Haj,  8  Jur« 

(o)  Wohlenberg  v.  Lageman,  6  S3S. 

Taoiit  251 ;    Geergpe  v.  Looslev,  8  (q)  Mason  v.  Wallis,  10  B.  k  C. 

East  13 ;   Halden  v.  Glasscock,  5  107. 
B.  Sc  C.  390;   Davis  v.  Vass,  15 
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execution  of  the  agent* s  power  of  attorney,  and  it  must  be 
made  by  the  attesting  witness,  for  there  must  be  the  proper 
legal  evidence  of  the  delegation  of  the  authority  (r). 
Notice  of        If  the  time  have  been  enlarged,  the  affidavit  must  state  that 
ment.         notice  of  that  fieict,  and  that  the  award  was  made  within  the 
enlarged  time,  had  been  given  to  the  party  charged  at  or  be- 
fore the  time  of  the  demand  («). 
Non-per-         It  should  likevrise  be  sworn  that  the  award  has  not  been 
award.        performed,  and  if  money  be  awarded  that  it  has  not  been  paid. 
If  the  demand  for  the  sum  awarded  be  made  under  a  power 
of  attorney,  the  affidavit  in  which  it  is  sworn  that  the  money 
is  still  unpaid  may  be  made  by  the  attorney ;  there  is  no 
necessity,  in  such  case,  that  the  party  entitled  should  him- 
self make  the  affidavit  (t). 
Perform-        fhe  affidavits  must  specifically  aver  the  performance  of  every 

vice  of  con-  *  .^  *  # 

dhion  pre-  act  necesssiy  as  a  condition  precedent  to  entitle  the  party 
^^^'^^       under  the  award.     Hence,  where  an  award  directed  that 
either  party  who  paid  the  whole  of  a  certain  sum  might  re- 
cover back  a  moiety  from  his  opponent;  it  was  held  not 
enough  to  swear  that  the  latter  had  had  notice  of  the  pay- 
ment of  the  whole  sum  by  the  party  seeking  the  attachment, 
and  an  attachment  was  refused  as  to  that  portion  of  the 
money  demanded  for  want  of  a  positive  affidavit  that  it  had 
in  fact  been  paid  (u). 
Mimomer       Where  a  true  copy  of  the  award  had  been  served  on  the 
'^Tit.     '  defendant,  and  the  original  duly  shown  him,  a  misnomer  of 
the  umpire's  name  in  the  affidavit  of  service  was  held  imma- 
terial {x). 
AffidaTit  of     Though  the  original  award  is  usually  produced  and  sworn 
to,  yet  if  it  be  lost,  on  an  affidavit  stating  that  fact  a  motion 
for  an  attachment  may  be  made  on  a  copy  (y). 
Affirmation      The  Statement,  verified  by  the  affirmation  of  a  Quaker  or 

of  Quaker  '  "^ 

(r)  Laugher  v.  Laugher,  1  C.  &  Dowl.  513. 

J.  398)  S.  C.l  Dowl.  284.  (»)  Smith  &  Reeves,  In  re,  5 

(«)  Wohlenberg  v.  La^eman,  6  Dowl.  513. 

Taunt.  250.  (y)  Robinson  v.  Daris,  1  Stn. 

{t)  R.  V.  Paget,  9  Dowl.  946.  526. 

(ti)    Smith  &  Reeves,  In  re,  5 
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Moravian,  is  as  valid  a  ground  of  motion  as  the  affidavit  of  ^^'^^  ^^^' 

OH.  VI.  S.  p. 

another  person  (z).    Even  before  the  recent  statutes,  where 

an  affirmation  was  admissible  only  in  civil  cases,  an  attach-  ^/'^ 
ment  for  non-performance  of  an  award,  though  criminal  in 
form,  being  a  civil  process  in  substance,  might  be  obtained 
on  the  affirmation  of  a  Quaker  (a). 


II.  The  rule  nisi  for  an  attachment] — An  attachment  No  motion 
cannot  be  moved  for  on  the  last  day  of  the  term,  nor  can  ^term.  ^ 
cause  be  shown  against  it  on  that  day  {b). 

An  attachment  may  issue  against  one  alone  of  several  de- 
fendants (c). 

If  an  award  direct  costs  to  be  paid  in  equal  proportions  Sepanteat- 
by  three  different  persons,  there  must  be  separate  attach-  tochmenu. 
ments  against  each  (d). 

The  rule  is  drawn  up  on  reading  the  rule  embodying  the  On  reading 
submission,  the  award,  the  affidavit  of  the  execution  of  the  drawn'n/. 
award,  and  the  other  affidavits  stating  the  facts  necessary  to 
bring  the  party  into  contempt  Though  a  rule  to  set  aside 
an  award  will  be  drawn  up  on  reading  a  verified  copy  of  the 
award,  or  an  affidavit  verifying  the  award  {e)y  according  to 
the  practice  in  the  Queen's  Bench  it  is  necessary,  when  the 
intention  is  to  enforce  the  award,  to  draw  up  the  rule  on  the 
original  award  {/). 

When  the  award  is  handed  in  to  the  officer  of  the  court  to  Drawing  up 
draw  up  the  rule  for  the  attachment,  it  is  competent  for  him  stamped  " 
to  object  to  the  want  of  a  stamp  on  the  award,  and  the  court  award. 
will  sanction  his  refusal  to  draw  up  the  rule  (^). 


(r)  9  G.  IV.  C.  32  ;    7  «c  8  W. 
III.  c.  34 ;  1  &  2  Vict  c.  77. 

ia)  Powell  V.  Ward,  cited  in  R. 
)ell,  Andr.  200 ;  Taylor  v.  Scott, 
cited  in  Atcheson  v.  Everitt,  Cowp. 
394 ;  Gellibrand,  In  re,  1  D.  &  ft. 
121 ;  2  Tidd,  Pract.  838,  9th  Ed. 

(b)  Watkins  v.  PhiUpotts,  M'Lel. 
&  Y.  393;  Anon.  3  Smith,  118; 
Kerr  v.  Jeston,  1  DowL  N.  S.  340. 


(c)  Richmond  v.  Parkinson,  3 
DowL  703. 

{d)  Gulliver  v.  Snmmerfield,  5 
Dowl.  401. 

(e)  See  P.  3,  ch.  9,  s.  5,  d.  1. 

(/}  Ex  relatione,  of  the  officers 
of  the  Rule  Office  of  the  Court  of 
Queen's  Bench. 

(g)  Hill  V.  Slocombe,  9  Dowl. 
339. 
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Bale  nisi 
only. 


Penooal 

wrvioeof 

rnleniai 


WaiTing 
wantof  aar- 
Tice. 


Tbe  rule  for  the  attachment  will  not  be  absolute  m  the 
first  instance,  only  a  rule  to  show  cause  (g).  Though  ac* 
cording  to  the  practice  of  the  courts,  when  a  rule  of  court 
directs  the  payment  of  costs  and  nothing  else,  and  they  are 
not  paid,  a  rule  absolute  for  an  attachment  will  be  granted 
in  the  first  instance,  yet  when  under  an  award  nothing  but 
costs  are  claimed,  the  court  will  still  only  grant  a  rule 
nisi  {h). 

The  rule  nisi  for  an  attachment  must  in  general  be  served 
personally.  On  one  occa&ion,  the  court  refused  to  engrafb 
on  the  rule  nisi,  that  service  of  the  rule  at  the  dwelling-house 
should  be  deemed  good  service,  upon  an  affidavit  diat  the  de- 
fendants were  shy  and  difficult  to  be  met  with,  and  that  the 
deponent  had  to  try  for  two  months  before  he  could  serve 
the  defendants  widi  the  award  (t).  However,  on  a  very 
strong  case  being  made  out  that  the  party  keeps  out  of  the 
way  to  avoid  being  served,  the  court  villi  sometimes,  it 
seems,  dispense  with  ^lexsonal  service  (k) . 

If  the  party  appear  to  Ae  rule  nisi,  he  waives  the  neces- 
sity of  personal  service,  even  i^  when  he  appears  to  show 
cause,  he  take  the  objeetion  that  there  has  been  no  per- 
sonal service  of  the  rule  (/).  So  also,  if  he  consent  to  its 
enlargement,  he  cannot  afterwards  rely  on  the  want  of  such 
service  (m) ;  since  the  service  of  the  rule  nisi  is  merely  to 
bring  the  party  into  court  to  explain  his  dim>bedienee  for 
the  contempt  already  inconred  in  disobeying  the  rule  em- 
bodying the  submission. 


Showing  as      m.  What  may  be  shown  for  cause  against  the  rwfe.l— 
gniarity  in  Any  deficiency  or  iiregidarity  in  Ae  demand,  or  any  want 


(Sf)  Gifford  v.  Giflbrd,  Forr. 
80;  Rex  v.  — ,  2  Chitt.  67;  Chan* 
ler  V.  Driver,  12  Mod.  317.  See 
Darbyshire  v.  Cannon,  1  Mod.  21. 

(A)  Daniellv.  Beadle,  1  M.  &G. 
960;  S.  C.  Daniels  v.  Wealds,  9 
Dowl.  44.    Semble,  mis-reported. 

(t)  Garland  v.  Goulden,  2  Y.  & 


J.  69. 

(*)  BarwidL,-In  re,  3  Dowl.  703 ; 
Femiell,  In  re,  3  Do«wl.  703,  note. 

iO  Levi  V.  Doncon^,  i  CM. 
I.  737. 
_  («)  Cartwrlght  v.  Blaekworth,! 
Dowl.  489. 
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of  proper  personal  servioe  of  the  rule,  or  award,  or  oiber  ^^^"^  ^^^* 

necessaay  documents,  as  directed  in  a  previous  section,  may  — 

be  sjbown    to  the    couit    as    a    ground    of   resisting  the  g^,^.  ^^ 
motion  (/m). 

Any  material  defect  in  the  affidavits  on  which,  the  rule  nisi  5®*^*** 

•'  ,  the  amda- 

has  been  obtained  may  also  be  relied  on.  rits. 

In  sooie  cases  reliance  may  be  made  on  the  framing  of  the  ^^  ^^^- 

•'  tempt  on 

award,  which,  as  we  have  bdbxe  seen,  may  be  such  as  not  to  fiico  of 
wanant  an  a4tafihmftnt,  though  a  good  ground  of  action ;   as  ^^"^^"^ 
wbere  there  is  no  dkeption  in  the  award  to  pay  the  amount 
found  due  (n). 

Directions  to  the  Yalidity  of  the  a^raurd  apparent  on  its  P^^^^ 
fiice  may  be  taken  advantage  of  in  answer  to  the  motion  for  award. 
an  attachment  (o),  even  although  the  time  limited  for  moving 
to  set  aside  tihe  award  has  expired,for  the  par^  sought  to  be 
charged  would  be  without  remedy,  if  the  attachment 
were  granted  notwithstanding  the  iUegality  of  the  award ; 
whcareas,  if.  the  other  party  were  left  Jto  his  remedy  by  action 
on.the  award,it  wou]d  be.jcompetent  to  die  defendant  to  take 
advantage  of  the  defects  apparent  on  its  face  {p). 

The    oonrt,  it   is   laid  down  in  many  cases,  will   not^^^^^^f 
allow  any  extrinsic  objections  to  be  alleged.     The  partiality  arbitrator 
or  misconduct  of  the  arbitrator  (;),  his  omission  to  decide  omitted. 
on  some  of  the  matters  referred,  though  good  grounds  for  a 
motion  to  set  .aside  the  award,  cannot  be  alleged  in  bar  of  an 
attaduaent.    Reference  cannot  even  be  made  to  the  plead- 
ings in  the  cause  re&ned,  at  least  inot  without  an  affidavit 
idenlaifyiiig  them,  .ao  as  ,to  jal^ow. the. award  defective  on  its 
£Me(r). 

On  one  occasion  the  courts  refused  to  allow  a  party  to  ^''^^ 

^       ^         made  after 

prove  that  the  award  was  made  beyond  the  limited  period,  time  ex- 


i:i 


Ante,  p.  667.  iag,  Bame8>  66 ;  Lucas  v.  Wilson, 

Seawara  v.  Howey,  7  Dowl.  2  Burr,  701 ;  Holland  v.  Brooks, 

318 ;  ante,  p.  563.  6  T.  R.  161. 

(o)  RanoaS  v.  AaadaU,  7  Bast,  (9)  Brazier  v.  Bryant,  10  Moore, 

80.  687 ;  Anon.,  Andr.  299 ;  Manley  v. 

(p\   Pedley  v.  Goddard,  7  T.  R.  Bsay,  11  Jur.  621. 

73 ;  Macarthur  v.  Campbell,  2  A.  (r)  Rowe  v.  Sawyer,  7  Dowl. 

&;  £.  62;    Dubois  v.  Jdedlycott,  691. 
Barnes,  56 ;  Stephenson  v.  Brown- 
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Pabt  III.  or  that  the  submission  hod  been  reToked  («) ;  in  two  subse- 
'  quent  instances,  however,  proof  that  the  award  was  a  nullity 

piled  or      by  roason  of  a  revocation  of  the  arbitrator's  authority  was 
NTtSkel^  held  admissible  and  conclusive  against  the  right  to  an  at- 
tachment (^). 

The  refusal  of  the  courts,  in  other  instances,  to  set  aside 
awards,  merely  because  the  arbitrator's  authority  had  been 
revoked,  proceeding  on  the  ground  that  the  award  is  a  nul- 
lity and  cannot  be  enforced,  and  that  therefore  the  inter- 
ference of  the  court  is  unnecessary,  shows  clearly  their 
opinion,  that  the  revocation  would  be  a  good  answer  to  an 
application  for  an  attachment,  for  where  the  party  has  any 
means  of  putting  a  bad  award  into  execution,  they  show  no 
hesitation  in  setting  it  aside  (ti). 
Validity  of  Defects  apparent  on  the  fa^oe  of  the  award,  though  not 
doabtfnl.  sufficiently  clear  to  induce  the  courts  to  set  it  aside,  may 
often  be  urged  successfully  in  answer  to  a  motion  for  an  at- 
tachment for  non-performance,  since  if  the  award  be  of 
doubtful  validity,  the  court  will  neither  set  it  aside  or  grant 
an  attachment  (:r). 

If  the  party  sought  to  be  attached  fall  imder  the  class  of 
persons  above  enumerated,  against  whom  an  attachment 
cannot  be  issued,  he  may  prove  the  fiEtct  by  affidavits,  and 
the  rule  will  be  dismissed  (y). 
trmsdaB^  He  may  prove,  in  answer  to  the  application,  that  he  has 
fully  performed  all  the  directions  in  the  award  (2r),  or  at 
least  all  that  are  in  llieir  nature  possible  (a),  or  aU  that  can 
be  complied  with  without  subjecting  himself  to  an  action  for 
interfering  with  the  rights  of  others  existing  previous  to  the 
submission  {b). 


Party  not 
liable  to  at- 
tacbment. 


&r  as 
posiible. 


(#)  Holland  v.  Brooks,  6  T.  R. 
16U 

(0  Biilae  v.  Gratriz,  7  East, 
607;  King  v.  Joseph,  5  Taunt. 
452.  See  Kerr  v.  Jeston,  1  Dowl. 
N.  S.  340. 

(tf )  Doe  d.  Turobull  v.  Brown,  6 
B.  &  C.  384 ;  Hobbs  v.  Ferrars,  8 
DowL  779;  Worrall  v.  Deane,  2 
Dowl.  263. 

(«)  Hutchins  v.  Hutchins,  Andr. 


297.    See  Wrightson  v.  Bywater, 
3  M.  &  W.  199. 


(y)  See  uite,  p.  561. 


See  P.  3,  ch.  2,  s.  1,  p.  473. 
Russell  V.  Yorke,  4  Scott,  422. 

(a)  Hanson  v.  Boothman,  13 
East,  21. 

{b)  Doddington  v.  Bailward,  7 
Dowl.  640 ;  Smith  &  Reeves,  In  re, 
5  Dowl.  513. 
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If,  however,  the  inability  to  perfonn  the  award  or  the  liabi-  ^^*  ^^^• 

,.  .  ^  ^  i.  1  OH   VI.  8, 3. 

lity  to  an  action  for  non-performance,  accrue  from  the  party  s j^ 

own  conduct  subsequent  to  the  submission,  such  inability  or  iNuikraptcr 
liability  will  be  no  excuse  ;  as,  for  instance,  if  pending  the  ""  anBwet 
reference  he  sell  the  property  in  dispute,  and  thus  cannot 
deliver  it  up  pursuant  to  the  award  (c).  A  party  ordered  to 
deliver  up  certain  goods  cannot  discharge  himself  from  an 
attachment  by  showing  that  subsequent  to  the  submission, 
but  before  the  award,  he  had  become  a  bankrupt,  but  had 
not  obtained  his  certificate,  and  that  the  property  directed 
to  be  given  up  had  been  taken  possession  of  by  the  mes- 
senger of  the  Court  of  Bankruptcy  (d).  In  one  instance, 
however,  it  is  said  that  where  the  defendant  was  a  bankrupt 
and  incapable  of  paying  the  sum  awarded,  the  court  refused 
to  grant  an  attachment  against  him  for  non-payment  of 
it  (e). 

Unless  the  certificate  bars  the  claim  under  the  award, 
bankruptcy  is  in  no  case  a  defence.  But  where  the  party 
ordered  by  the  award  to  pay  a  sum  of  money  or  costs  is  dis- 
charged by  his  certificate  from  liability,  no  attachment  can 
issue  (/). 

The  following  case,  inserted  here  as  connected  with  the 
efiect  of  bankruptcy,  must  not  be  relied  upon  as  law  without 
reference  to  later  decisions  on  the  subject  A  defendant 
against  whom  in  an  action  for  damages  for  a  tort  a  verdict 
was  taken  subject  to  a  reference,  became  bankrupt  before 
the  award  was  made.  The  plaintiff,  pursuant  to  the  award  in 
his  favor,  entered  up  judgment  for  the  amount  of  the  damages 
and  costs  as  of  a  term  preceding  the  bankruptcy.  The 
court  held  that  the  plaintiff's  claim  both  for  damages  and 
costs  was  barred  by  the  certificate  on  the  ground  that  they 
might  have  been  proved  under  the  commission  {ff), 

(c)  Tyler  v.  Campbell,  5  Bing.  (/)  Baker's  Case,  2  Stra.  1152; 

N.  C.  192.  R.  y.  Davis,  9  East,  31S.  See  P.  3, 

(cQ  Hemsworth  v.  Brian,  1  C.  c.  1,  d.  7,  p.  465,  effect  of  award  on 

B.  131.  bankrupt. 

(«)  Anon.  K.  B.   1  Cromp.  3d  (g)  Beeston  v.  White,  7  Price, 

Ed.  265,  cited  2  Tidd,  Pract.  S35,  209.      See,    however.    Ex     parte 

9th  Ed.  Charles,  14  East,  197. 
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Part  III       Where  the  arintrator  (nrdeied  die  plaintiff  to  pay  tbe  de- 

OH.  VI.8.8.    -        ,  .  _       ,  -      »  5  .  , 

fendant  a  certain  sum  and  the  costs  of  the  reference,  (the 

erent  of  the  award  entHling-  the  defendant  to  die  costs  of  the 
cause,)  and  the  plamtiff  became  banknipt  between  the  date 
of  the  reference  and  the  making  the  ikward^  and  the  eost» 
were  afterwards  taoced,  and  judgment  of  nonsuit'  signed^  it 
was  held  that  the  claim  to  the^  costs  inm  not  barred  by  th^ 
certificate,  but  might  be  enferoed  by  attadmient  (A). 

Inability  to     Mere  inability  fi'om  want  of  meaiMT  to  pay  a  som  awaf  ded 

pay  no  an- 

swer.         cannot  be  urged  in  excuse  (t).* 


Matter  not  A  cross  demand,  wfaioh  might  hare  been  brought  befeie 
wa^  no  ''  the  arbitrator  as  one  of  the  matters  in  difference^  but  which 
defence,      y^^  j^Q^  gQ  brought,  eannot  be  set  up  as  a  defence  or  used  to 

reduce  the  amoimt  awaided  {k}. 
Foreign  It  is  no  ftuswer  to  an  attachment  for  not  paying  a  sum  of 

attachment  ^   ^      ^ 

no  answer,  money  awarded,  (though  it  may  be  a  good  plea  to  an  action 
on  &e  award,)  that  the  money  awarded  has  been  attached  in 
the  hands  of  itke  party  ordered  to  pay  by  process  of  foreign 
attachment  at  the  suit  of  a  creditor  of  the  successfiil  party* 
]&ven  if  it  hove  been  paid  otot  to  the  creditor  under  the 
foreign  attachment^  payment  must  nevertheless  be  made  to 
Ae  party  entitled  under  the  award  (l)  ^  far  the  award  of  the 
arbitrator  it  as  mudi  to  be  obeyed  as  the  judgment  of  the 
court,  which  cannot  be  defeated  by  any  intermediate  step  of 
this  kind,  and  payment  in  pursuance  of  the  award  under  the 
attachment  for  contempt  will  be  an  answer  to  any  pioeeed* 
ingg  in  the  Sheriff's  Court  (m). 


turn. 


GroMmo.  IV.  DUckurging  or  making  absolute  the  tuleJ] — Cross 
mottond  for  an  attachment^  and  for  setting  aside  the  award, 
are  often  heard  tc^gethef  (n). 

8)  Haswell  v.  Thoroffood,  7  B.  313,  note;  Ingram  y.  Bernard,  1 

.  705 ;  Jacobs  v.  Phiffiptf,  1  C.  Lord  Raym.  630^ 

M.  k  R.  19^.    '  (m)  Caila  ▼.  Elgood,  9  D.  &  K. 

{i)  Bac.  Ab.  Arb.  £.  4.  1^3. 

Ik)  Smith  V.  Johnston^  15  Eaif,  (n)  R.  ▼.  Bingham,  2  TyiMr.  46, 

213.  fi6te,  p«  47 ;   2  Tldd,  Pr.  845,  9th 

(I)  Coppell  ▼.   Smith,  4  T.  R.  Ed.;   Lodge  r.  PorifaooBe,  Loff^ 

312;  Grant  v.  H&wdiiig,  4  T.  H.  388. 
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If  the  rule  be  discharged  on  a  preliminary  point,  as  on  a  ^^^  ^^* 
technical  objection  to  the  affidavits,  it  will,  it  seems,  be  dis-  — '• — '--^ 
charged  without  costs,  but  the  party  taking  the  objection  ^^^^^^ 
will  be  allowed,  without  waiving  his  advantage,  to  go  into  the  with  cotta. 
merits,  so  as,  if  successful  on  them  to  have  the  rule  discharged 
with  costs  {o). 

If  the  party  do  x|ot  appear  to  show  caoise,  the  rule  may  MakiDg 
be  made  absolute  on  an  affidavit  of  the  personal  service^  [^  ^^ 
This  affidavit  must  be  entitled  in  the  same  manner  as  the  cum 
rule  nisi,  which  is  headed  as  the  affidavits  on  which  the    ^^^* 
modon  is  made  should  be  headed ;  therefore  if  the  rule  be 
entitled,  *^  In  the  matter  of  A.  &  B.,"  and  the  affidavit  of  Entitling 
service  of  the  rule  nisi  be  headed,  ^'  Between  A.  plaintiff,        ^ 
and  B.  defendsAt^  no  action  having  been  broug^  die  court 
vril]  refuse  the  application  {p). 

When  there  is  any  feur  ground  for  giving  indulgence  to  a  Making 
party  in  contempt,  though  it  be  not  sufficient  to  induce  the  [^  ^^^^ 
court  to  refuse  or  set  aside  the  attachment^  the  court  will  tenni. 
often  direct  it  to  be  stayed  for  a  certain  period  in  the  office, 
or  will  impose  such  terms  as  seem  equitable  (q). 


Y,  Proceedings  an  the  attachment.'] — ^When  the  rule  for  The  attach- 
an  attachment  is  made  absolute,  the  rule  must  be  drawn  up  ™^^ 
by  the  Master,  after  which  the  attorney  must  make  out  the 
attachment  on  parchment,  and  get  it  signed  at  the  Master's 
office,  and  sealed  according  to  the  practice  of  the  court 

The  attachment  is  to  be  taken  to  the  Sheriff's  Office,  and  a  Amiting 
warrant  obtained  on  it.     On  this  warrant  the  sheriff's  officer  ^®  ^^^^* 
wm  arrest  the  party  (r).     At  one  time,  when  it  was  con-  Attachment 
sidered  that  all  attachments  were  criminal  process,  it  was  ^^^^"^^^ 


pro- 


(o)  Chamberlain,  Inre,  SDowL  Mod.  234.    See  P.  3^  ch.  6,  8.1, 

680.  d.  6,  p.  565. 

(o)  Houghton  &Fa]lowe8,  In  re,  (r)  2  Archb.  Pract.  1258,  I269, 

2  M.  &  P.  452.  7th  Ed.    See  New  Rules  affecting 

(9)  Caila  Y.  Elgood,  2  D.  &  R.  the  practice  on  the  Crown  side  of 

193;  Smith  &  Heeves,  In  re,  5  the  Court  of  Queen's  Bench*  made 

Dowl.  513 ;  Tykr  v.  Campbell,  5  pursuant  to  6  &  7  Vict.  c.  20,  s.  16. 
Ding.  N.  C.  192 ;  Palmer's  case,  12 
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OH 


Setting 
aside  attach 
ment 


Part  III.  h^ij  ^^^  ^^  arrest  might  be  made  on  a  Sunday ;  but  that  is 

m.  VI.  8.8.  ®  ,  i_ 

not  law  now,  since  it  has  long  been  setded  that  an  attach- 
ment for  non-performance  of  an  award  is  only  in  the  nature 
of  a  civil  execution  (s). 

If  an  attachment  have  been  irregularly  obtained,  it  will  be 
set  aside ;  but  when  an  attachment  has  been  granted  on  the 
usual  affidavit  of  service,  the  court  will  not  set  it  aside  on 
the  mere  affidavit  of  the  party  that  he  has  never  been  served, 
unless  he  can  show  some  mistake  in  the  service,  as  that 
another  person  has  been  served  for  him ;  since  as  process  is 
usually  served  without  a  witness,  it  would  lead  to  great  in- 
convenience if  a  different  rule  should  prevail  (t). 

When  a  party  is  arrested  under  an  attachment  for  con- 
tempt of  court  in  not  paying  money,  he  is  not  entitled  to  be 
discharged  on  tendering  the  amount  to  the  officer  (ti). 

As  an  attachment  for  non-performance  of  an  award  is  in 
the  nature  of  a  civil  execution,  it  is  laid  down  in  a  valuable 
book  of  practice  that  interrogatories  are  never  filed,  but  that 
the  party  is  detained  in  custody  until  he  pay  the  money 
ordered,  or  otherwise  perform  the  award  (x). 

When  the  contempt  is  only  non-payment  of  money 
awarded,  probably  the  doctrine  above  laid  down  may  be 
good.  But  it  certainly  does  not  hold  as  a  general  rule  in  all 
cases,  or  in  all  the  courts. 

In  some  cases  in  the  Queen^s  Bench,  the  usual  course 

pursued  in  the  case  of  attachments  of  a  criminal  character  is 

adopted,  and  interrogatories  are  filed,  and  the  Master  of  the 

Crown  Office  has  to  report  whether  the  party  be  in  con- 

Beported  in  tempt  or  not.     His  report  that  the  party  is  guilty  of  a  con- 

contempty 
fine  im- 


Tendcring 
amoant  to 
sheriff's 
officer. 

Party  not 
always  im- 
prisoned 
until  per- 
fwinanoe. 


FizamiDed 
on  interro- 
gatories. 


posed. 


Reported 
not  in  con- 


tempt is  conclusive,  and  though  affidavits  in  mitigation  are 
admissible,  none  will  be  received  in  denial  of  the  contempt 
The  court  will  then  sometimes  impose  a  fine,  and  commit 
the  party  until  it  be  paid  (y). 

If  the  Master  report  that  no  contempt  has  been  committed, 


(s)  R.  V.  Myers,  1  T.  R.  265. 
{t)  Hopley  V.  Granger^  1  B.  &  P., 
N;  R.  256. 
(tt)  Pitt  V.  Coombs^  3  N.  &  M* 


212. 

(x)  2  Archb.  Pr.  1273,  7th  Ed. 

(y)  CoulsoD  V.  Grahaoi,  2  Chitt. 
67. 
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the  party  will  be  discharged.  An  award  ordered  the  defendant  ^^^  ^^I- 
to  sign  a  written  authority  to  certain  auctioneers  to  sell  an  -^ — ^— * 
estate  in  which  he  was  interested.     On  his  refusal  an  attach-  chaiged. 
ment  issued  against  him  out  of  the  King's  Bench,  and  he 
put  in  bail  to  answer  to  interrogatories  before  the  Master. 
In  answer  to  the  interrogatories,  the  defendant  set  out  a 
clause  in  the  award,  on  which  he  contended  that  he  was  not 
bound  to  execute  the  authority  to  sell,  until  it  appeared  that 
certain  parties  could   make   a   good   title  to   the    estate, 
which  had  not  been  done.     Upon  this  the  Master  reported 
him  not  to  be.  in  contempt,  and  the  attachment  was  dis- 
charged (z). 

On  a  late  occasion,  when  a  party  in  custody  forlbot  per-  DuchMged 
forming  an  award,  directing  her  to  convey  an  estate,  had  appear  and 


ruled  the  prosecutor  to  file  interrogatories,  and  they  b^^^^^, 
been  filed,  but  she  had  not  been  ruled  to  appear  before  the 
examiner  according  to  the  usual  practice  in  attachments ;  the 
court  discharged  her  on  bail  to  appear  before  the  examiner 
when  the  prosecutor  chose  to  call  her,  although  the  objec- 
tion was  taken  that  she  was  in  custody  on  what  was  treated 
as  a  civil  process,  and  that  the  court  had  no  power  to  inter- 
fere (a), 

A  recent  case  in  the  Common  Pleas  has  thrown  con-  Practice  in 
siderable  light  on  the  practice  iji  this  respect.     An  attach-  pi^^*^ 
ment  was  granted  against  a  party  then  bankrupt,  who,  by  an 
award  made  before  the  fiat,  was  ordered  to  pay  a  sum  of 
money,  and  to  deliver  some  wine  warrants,  and  wine  in 
bottles,  to  his  opponent.    The  bankrupt  was  arrested  on  the 
attachment,  and  afterwards  discharged  on  bail,  on  entering  Amtt,  dir 
into  recognizances,  with  two  sureties,  to  appear  and  answer  ^gm- 
interrogatories  when  filed,  he  himself  being  sworn  before  a  "^  "^ 
judge  at  chambers  to  answer  such  interrogatories  when  filed. 
The   interrogatories   were   filed,   and  notice   given  to  the  FSling  inter- 
bankrupt.    He  subsequently  moved  to  be  discharged  firom  "S**^*** 
the  attachment,  to  have  the  recognizances  cancelled,  and 
the  interrogatories  taken  off  the  file  for  irregularity,  on  the 

(z)  Wood  V.  Griffith,  1  Wils,  C.         (a)  Doe  d.  Qarke  v.  StiUwoU,  2 
C.  34 ;  S.  C.  1  Swanst.  43.  Dowl.  N.  S.  18. 
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Pajkx  UI.  ground  that  he  oug^t  to  have  been  sworn  in  court,  instead 

'- — -of  before  a  judge  bX  dbambers.     The  court  reliised  the 

in  court  to    application,  holding  the  only  irregularity  was  that  of  the 
answer.       bankrupt,  who  should  haye  come  before  the  court  to  have 
OTtiTex-**^  been  sworn  in  the  first  instance.    Afterwards  he  appeared 
case  for  non-  in  oourt,  was  swom  to  answer  the  inteirogatories^  and  by  his 
pe  ormance.  g^ui^^,^  thereto  excused  himself  for  non-performance  of  the 
award,  as  to  the  payment  of  the  money,  on  the  ground  of 
his  bankruptcy,  and   as   to  the  non-delivery  of  the  wine 
warrants,  and  wine  in  botdes,  that  the  former  were  in  the 
custody  of  bankers  who  claimed  a  lien  on  ^lem,  and  that 
Beferanoe    ^q  latter  were  in  the  possession  of  his  assignees.     The 
Master.       court,  df  motion,  referred  it  to  a  Master  to  ,examine  the 
matters  of  the  intenrogatories  and  answers,  and  to  report 
P^^     thereon.     The  Master  having  reported  that  the  bankrupt 
contempt,    ^as  in  Contempt  for  non-performance  of  the  award,  and  that 
his   excuses  were  insufficient,  the   court  ordered  him  to 
attend,  with  his  bait,  on  a  day  appointed.     After  an  adjourn- 
ment by  consent  to  a  further  day,  on  which  the  bankrupt 
attended,  die  matter  was  heard.    The  bankrupt  filed  an 
^^^][|^'^  affidavit  in  mitigation,  alleging,  among  othw  things,  the 
andaggta-  Same  cxcuscs  for  non-performance  which  he  had  alleged 
^^^^^       before.    The  affidavits  in  aggravation  on  the  other  side 
stated,  that  the  assignees  had  not  taken  the  wine  in  bottles, 
as  the  bankrupt  had  stated  that  he  had  no  beneficial  interest 
in  them,  and  that  he  held  them  as  trustee  for  his  opponent 
They  stated  also  that  the  bankrupt  admitted  that  he  had 
property  enough  to  satisfy  all  his  creditcnrs. 
Ciir.adTult.     The  couit,  holding  that  the  prisoner  had  no  valid  excuse 
for  disobedience,  took  time  to  consider  the  proper  course  to 
be  ad<q9ted,  and  the  prisoner  on  a  later  day  having  been 
Party         brought  up,  Committed  him  till  the  last  day  of  term,  when  he 
fOT  senten^.  ^*^  ^  ^  brought  up  to  receive  sentence,  and  in  the  mean 
time  required  affidavits  as  to  the  value  of  the  wines.     On  the 
day,  affidavits  having  been  produced  on  both  sides  as  to  the 
r*"w!!r™^  value,  Wilde,  O.  J.,  passing  sentence,  said,  "  The  non-per- 
ence  not      formonce  of  the  award  is  not  a  single  act  of  contempt  which 
purged  by    ^j  y^  purged  by  a  definite  period  of  imprisonment  j  but 
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die  prisoner  may,  at  Ae-  ^cpinitioni  of  tbe  term  for  whieb  the  F^^^in; 
court  npoD  ihici  oceaskm  fmteHces  him,  if  tb«  owiird  abaU^LIlzl 
then  rettism  nnperfotmed,  be  again  hraaghtup  to  answer  for  imprison- 
hb  contmiung  contempt.    Nor  toU  h»  thereby,  as  I  con- J^*^'* 
oeive,  be  relieyed  fpDm  an  action  on  the  award.    It  is  evident 
from  the  statements  contained  in  die  seyeral  affidavits,  thai 
die  prisoner  osn,  if  he  pleases,  perform  die  award,  and  his 
not  doing  so  is  a  wUfol  and  pertinackus  oontempk  of  die 
andiority  of  the  conrt     Wkh  a  view,  dierefore,  to  compel  Sentenoe  of 
him  to  act  josdy  towards  die  prosecator,  die^  sentenoe  of  die  ^tfor'de- 
court  is  diat  he  be  imprisoned  in  die  Qoeen^s  Prison  for  die  ^!^  ^^°^ 

•■  rabject  to 

space  of  two  years  from  this  date^  imless  he  shall  sooner  diackug^Mi 
eomply  widi  die  terms  of  die  awaxd.  If  he  dnnks  ft  for  so  J^'*' 
long  a  dme  to  withhold  die  property  of  die  pcosecutor,  be 
may  consider  himself  die  author  of  his  own  imprisonment* 
This  cunimiiment^  dierelwe^  will  enure  untU  the  sums  awarded 
and  die  costs  are  paid,  and  die  warrants  and  wine  are  deli- 
vered up,  or  their  value  paid.** 

The  rule  of  court  drawn  up  pursuant  to  diis  judgment,  Eule  em- 
ordered  die  bankrupt  to  be  imprisoned  for  two  years,  and  J^^^ 
did  not  contain  any  words  for  entiding  him  to  his  discharge 
on  performance  of  die  award  (b). 

Where  after  being  taken  into  custody  on  an  attachment  Bifchaiging 
for  not  performing  an  award  to  pay  a  sum  of  money,  the  pri-  **"""?*• 
soner  became  bankrupt,  and  obtained  his  certificate,  it  was 
decided  in  an  old  case  diat  he  was  entided  to  be  discharged 
out  of  custody  {c) . 

A  bankrupt  defendant,  who,  after  obtaining  his  certificate, 
was  arrested  on  an  attachment  for  not  performing  an  award, 
applied  for  his  discharge  under  die  follovring  circumstances* 
The  award,  made  on  the  30th  of  April,  ascertained  the 
amount  of  a  partnership  account,  die  subject  of  a  suit  in 
Chancery,  due  from  die  defendant,  and  ordered  him  to  pay 
it  to  the  plaintiff  on  die  3Qth  of  May.  On  the  14th  of  May 
the  defendant  became  a  bankrupt.  It  was  held  diat  the  ascer- 
tained debt  was  proveable  under  the  commission,  but  not 

(b)  R.  V.  Hemsworth,  3  C.  B.         (c)  Baker's  Case,  2  Stra.  1152, 
745. 
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Paet  III.  the  costs  in  Chancery,  which  had  not  been  taxed  before  the 
'  banltniptcyy  and  diat  the  certificate  was  no  discharge  as  to 

the  costs,  to  which  the  plaintiff  had  only  an  inchoate  right 
before  taxation.    The  court  ultimately  directed  that  on  pay- 
ment of  the  costs  of  the  Chancery  suit  the  defendant  should 
be  discharged  from  the  attachment  {d) . 
Duchugiog     By  the  33  O.  lU.  c.  5,  s.  4,  a  party  in  custody  on   an 
inao  Ten      attachment  for  non-payment  of  money  or  costs,  pursuant  to 
an  award,  was  put  upon  the  same  footing  as  a  common 
debtor,  and  as  such  was  entitled  to  the  benefit  and  subjected 
to  the  proyisions  of  the  Lord's  Act^  32  O.  II.  c.  28  (e). 
Coiu  of         If  the  defendant  is  to  be  discharged  firom  an  attachment  on 
•ttechmant.  ^rfn^  terms,  and  on  paying  the  costs  of  the  attachment,  the 
costs  of  an  inquiry  before  the  Master,  rendered  necessaiy  by 
the  defendanf  s  conduct,  in  order  to  enable  him  to  obtain  his 
discharge,  will  be  considered  as  costs  of  the  attachment  (/). 

(<<)  R.  V.  Dtvis,  9  East,  317.  (/)  Tyler  v.  CampbeD,  5  Bing. 

(e)  R.  V.  CurweD,  1  Moore,  494,      N.  C.  193. 
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CHAPTER  VIL 


ENFORCING  THE  AWARD  UNDER  THE  STATUTE 

OF  VICTORIA. 

Paet  III. 
CH.yn.  8.1. 

How  adyantage  may  be  taken,  in  the  ease  of  awards  with 

in  the  cognizance  of  the  courts  of  law,  of  the  provisions  o^  ^^**"*'*^ 
the  statute  of  Victoria,  which  gives  to  rules  of  court  for  the  chiipter. 
payment  of  money  the  effect  of  judgments,  is  considered  in 
the  first  section  of  this  chapter. 

The  second  section  investigates  the  practice  of  obtaining 
such  rules  to  enforce  payment  of  a  sum  awarded. 


SECTION  I. 


BULB  TO  PAY  THE  AMOUNT  AWARDED. 


Till  recently,  when  there  was  no  cause  in  court,  though  No  gnm- 
the  submission  were  made  a  rule  of  court,  there  was  no  sum-  S«to  kvy 
mary  method  of  enforcing  payment  of  a  sum  of  money  "um  award- 
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Paw  III.  awarded  by  lewing  it  out  of  the  debtor's  property.     It  is 
— ! — '. — .'  true  the  amount  might  have  been  recovered  by  action  on  the 
•uit^'"     award,  and  then  execution  might  have  issued  against  his 
goods  and  lands,  but  the  process  was  slow  and  expensive : 
the  penal  process  by  attachment  was  also  open,  but  if  the 
party  were  out  of  the  jurisdiction  of  the  courts,  he  could  not 
be  attached,  or  i^  after  being  arrested,  he  chose  to  lie  in 
prison,  in  neither  ease,  however  ample  the  property,  could 
satisfaction  of  the  debt  be  obtained.     Now,  however,  the 
recent  statute,  the  1  &  2  Vic.  o.  110,  s.  18,  which  gives  to  a 
rule  of  court  for  the  payment  of  money  the  effect  of  a  judg- 
ment, affords  a  simple  and  summary  method  of  obtaining 
execution  as  on  a  judgment  for  the  amount  awarded,  when- 
ever the  submission  can  be  made  a  rule  of  court 
Statute  1  &     That  section  provides  ^  that  bU  decrees  and  orders  of 
110, 1.'  18.  courts  of  equity,  and  all  rules  of  courts  of  common  law,  and 
all  orders  of  the  Lord  Chancellor,  and  of  the  Court  of  Re- 
view, in  matters  of  bankruptcy,  and  all  orders  of  the  Lord 
Chancellor  in  fnotters  of  lunttsy,  whereby  any  mim  of  money^ 
or  nfxj  eosts,  charges,  or  expenses,  shall  be  payable  to  any 
person,  shall  have  ^tlie  offset  of  judgments  in  the  m^ericnr 
eourtsof  ^oevinion  law,  and  &e  persons  to  whom  any  such 
monies  or  costs,   charges,  or  expenses,   shaD  be  payable, 
shall  be- deemed  jtidgment  creditorB  within  Ae  meaning  of 
this  act;  and  all  powevs  hereby  given  to  the  judges  of  the 
superior  courts  of  common  law,  with  respect  to  matters  de- 
pending in  the  same  courts,  shall  and  may  be  exercised  by 
courts  of  equity  vdth  respect  to  matters  therein  depending, 
and  by  the  Lord  Chancellor  and  the  Court  of  Review  in 
matters  of  bankruptcy,  and  by  the   Lord  Chancellor    in 
matters  of  lunacy ;  and  all  remedies  hereby  given  to  judg- 
ment creditors  are  in  like  manner  given  to  persons  to  whom 
any  monies,  or  costs,  charges,  or  expenses,   are  by   such 
orders  or  rules  respectively  directed  to  be  paid." 
How  to  pro-     In  one  of  the  first  cases  after  the  passing  of  the  act,  in 
^Att^  which  its  provisions  were  attempted  to  be  taken  advantage 
of  to  enforce  an  award,  the  party,  after  an  award  in  bis 
favor,  without  applying  to  the  court,  made  the  submission 
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a  rule  of  court  taxed  his  oosts,  and  issued  a  fieri  facias  for  1^^^'  m* 

the  amount  awarded  and  the  costs.    But  the  court  set  the ^ — 

execution  aside  as  not  warranted  by  the  statute,  on  the 
ground  that  the  rule  embodyizig  the  submission  could  not  be 
considered  a  rule  by  which  Ikoney  wm  payable  (a). 

Lord  Denman,  C.  J.,  in  giving  judgment,  said,  ^^  In  no  one  Constmc- 
instance  of  submission  to  arbitration  is  any  money  whatever  ^^^. 
to  be  payable  by  the  rule ;  and  then  the  question  is,  whether 
if  money  be  awarded  to  be  paid,  it  becomes  payable  by  the 
rule,  by  reference  to  it^  by  :die  consent  of  the  parties  that 
an  award  may  be  made,  and,  as  it  were,  embodying  an  award 
made  by  consent  into  the  rule  by  relation,  as  if  the  award 
itself  was  part  of  the  rule,  and  whether  this  goes  to  make  it 
payable  by  the  rule  wiihin  the  meaning  of  tlie  act.  It  is 
undoubtedly  money  payable  by  something  arising  out  of 
and  connected  with  the  rule,  but  then  can  ihe  award  be  en- 
-grafted  on  the  rule,  so  as  to  make  the  money  payable  by 
the  rule  ?  The  difficulty  that  presents  itself  is,  that  there 
is  no  definite  sum  of  money  expressed  to  be  payable  by  the 
rule  itself. 

''  These  rules  are  to  have  ihe  efibct  of  judgments,  which 
are  to  charge  the  land  4  and  therefore  the  sum  to  be  so 
•charged  oaght  to  be  distinctly  stated  in  >  the  document  which 
thus  charges  the  land,  so  that  the  purchasers  or  creditors 
may  know  what  it  is.  Judgments  are  to  bind  die  land  from 
the  time  directed  by  -law.  But  when  rules  like  this  are 
made,  diey  ought  >to  bind  the  land  at  the  time  they  are 
entered ;  but  at  that  time  llteie  is  nothing  to  inform  any- 
body of  the  charge ;  the  amovnt  may  not  ibe.  ascertained  for 
a  year  afterwards. 

^  It  may  be  said  that  when  the  award  is  made,  it  may  be 
binding  from  that  time.  But  >  then  there  is  no  proeess,  or 
any  known  mode  of  proeeedisg,  at  pr^ent  at  least,  for 
making  the  award  a  matter  of  record ;  ''and  if  «o,  then  a  rule 
of  this  sort  could  have  no  efiect  until  that  was  done;,  and 
any    execution   issued    before  diat  would   be  i premature. 

(a)  Jones  v.  Williams,  11  A.-&  E.  175. 
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or^to'&  1  '^^^9  ^^&^  there  are  great  difficulties  attending  it,  suppos- 

ing  the  award  could  be  put  upon  any  rule,  so  as  to  make  it 

matter  of  record.  There  may  be  not  merely  sums  payable 
by  one  party  alone  to  the  other,  but  there  may  be  cross  pay- 
ments arising  out  of  their  mutilal  claims ;  these  would  have 
to  be  balanced.  There  may  be  payments  dependent  upon 
other  things  directed  by  the  award.  There  may  be  other 
difficulties  not  occurring  at  the  moment  We  therefore  think 
the  power  of  issuing  execution  on  a  rule  must  be  confined 
to  cases  where  the  money  payable  by  the  rule  is  expressed 
in  the  rule  itselj^  but  which  is  not  the  case  here. 
Proper  ^^  There  is  no  difficulty  in  giving  effect  to  the  Act  of  Par- 

^f^  liament  as  to  awards,  if  a  proper  case  is  made  out :  and 
m^^v^  that  is  by  calling  on  the  delinquent  party  to  show  cause  why 
ed.  he  should  not  pay  a  certain  sum  of  money  pursuant  to  the 

award.  If  that  rule  be  made  absolute,  an  execution  may 
issue  for  the  sum  distinctly  specified  in  the  rule  so  to  be  ob- 
tained.'' (A). 

On  an  action  of  trespass  being  brought  in  the  Exchequer 
for  the  irregular  execution  in  the  case  just  cited,  that  court 
confirmed  the  view  entertained  by  the  Court  of  Queen's 
Bench,  and  Alderson,  B.,  said,  '^  In  the  case  of  an  award 
it  would  be  monstrous  to  say,  that  any  sum  of  money  is  pay- 
able under  the  order  of  the  court.  The  order  of  the  court 
there  is,  that  the  party  do  submit  to  the  arbitration  of  A.  B., 
und  unless  you  incorporate  the  award  (which  is  an  act  long 
subsequent)  with  the  rule  of  court,  it  would  be  making  the 
court  order  the  payment  of  a  sum  of  money,  the  propriety  of 
which  depends  on  the  judgment  of  a  third  party,  and  of 
which  the  court  knows  nothing.  If  such  were  the  law  the 
coiui;  might  commit  the  greatest  injustice.  Suppose  a  sub- 
mission to  arbitration  and  an  award  iu  Trinity  Term;  in  the 
vacation  a  writ  of  capias  ad  sadsfciciendum  might  issue,  and 
is  the  party  to  remain  in  custody  the  whole  of  the  vacation 
up  to  Michaelmas  Term,  before  he  can  apply  to  set  aside  an 
awaxd  which  may  have  been  most  improperly  made  against 

(6)  Jones  v.  Williams,  11  A.  &     son,  8  M.  &  W.  313. 
£.  175.    See  Rickards  v.  Patter. 
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him.    The  souxider  rule  is.  that  no  executian  should  issue  ?f  *'„^P', 

until  the  court  has  ascertained  for  itself  the  propriety  of  the 

award,  and  has  made  an  carder  for  the  paynient  of  the  money 
awarded"  (c). 

The  principles  thus  laid  down  have  been  san/6tioned  by 
all  the  courts  (d)  ;  and  it  has  grown  to  be  the  settled  prac* 
tioe,  when  it  is  wished  to  obtain  the  benefit  of  the  statute,  to 
apply  to  the  couit  for  a  rule  oalling  upon  the  party  against 
whom  the  award  is  made,  to  show  cause  why  he  should  not 
pay  the  amount  awarded. 

The  power  to  grant  such  a  rule  is  not  given  by  the  statute  ^*^^y*^V 
of  Victoria.     The  rule  is  granted  by  virtue  of  the  inherent  mon  law 
authority  of  the  courts  existing  previous  to  the  statute,  and  S^r^nrts. 
only  not  exercised  previously,  because  before  the  Act  such  a 
rule  was  useless ;  for  the  rule  founded  on  the  submission  in 
effect  ordering  the  party  to  obey  the  award  was  sufficient  for 
an  attachment,  and  as  a  rule  directing  a  party  to  pay  the 
money  awarded  coiild  have  been  enforced  by  no  other 
penalty,  the  application  for  such  a  rule  could  have  only  de- 
layed by  one  superfluous  step  the  obtaining  the  process  of 
attachment,  to  which  the  party  was  entitled  without    it. 
Now,  however,  since  the  statute  makes  a  distinction  between  Statute 
rules  for  obeying  an  award,  and  rules  for  the  payment  of  effect  of  a 
money,  giving  the  effect  of  judgments  to  the  latter  only,  it  is  j^^^^g™®"*- 
highly  beneficial  that  the  ooiuts  should  thus  exercise  their 
general  jurisdiction  in  making  such  rules,  (e). 

It  has  been  argued  at  times  that  the  rule  in  question  is  DiBcretion. 
due  to  the  subject  ex  debito  justitiae  {/) ;  but  the  whole  rule. 
class  of  cases  on  the  point  shows  that  it  is  as  discretionary 
with  the  court  to  grant  such  a  rule,  as  it  is  to  grant  an  at- 
tachment, and  that  in  the  exercise  of  their  discretion,  the 
courts  will  be  guided  by  much  the  same  principles  as  influ- 
ence them  in  allowing  or  refusing  the  penal  process  of  con- 

(e)  Jones  v.  WiUiAme,  8  M.  &  665 ;  Neale  v.  Postlethwaite,  1  Q- 

W.  349.  B.  243. 

(d)  Do6  V.  Amey,  8  M.  &  W.  (/)  Spencev.  Clarkson,  1  Dowl. 

566;   ^il8on  v.  Foster,  6  M«  &  G.  N.  S.  837  ;  Rule  v.  Bryde,  1  Ex. 

149.  R.  151. 


(e)   Doe  V.  Amey,  8  M.  &  W. 


Q  (i 
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PaetIII.  tempt      And  the  rule  will  be  refused  when  the  right  is 
-^ — ^-^  doubtful,  as  when  an  attorney  who  claims  a  lien  on  the 

p_i-  re-  • 

fiued  when  amount  awarded  seeks  in  this  way  to  enforce  it  {g)  ;    or 
Mhtdoubtr  ^here  the  validity  of  the  award  seems  questionable ;  for  ex- 
ample, where  the  arbitrator  has  awarded  joint  damages  to 
the  plaintiff  and  a  stranger  to  the  action  made  a  party  to 
the  reference,  instead  of  separate  damages  to  each  {h) :  since 
the   same  reason  applies   here    as    is   of  force  with   re- 
spect to  attachments,  that  in  each  case  if  the  rule  be  granted 
the  judgment  is  final ;  whereas  the  parties  ought  to  have  an 
opportunity  of  raising  their  objections  to  the  award  for  deli- 
berate decision  (t). 
Whenparty      If  the  party  be  proceeding  to  obtain  the  benefit  of  the 
^2^^     award  by  any  other  legal  proceeding  at  the  time  of  applying 
°^7-        for  the  rule,  it  wiU  be  refused,  as  an  attachment  would  have 
been  had  he  moved  for  one ;  but  where  a  party  had  merely 
filed  an  affidavit  of  debt  with  a  view  to  making  the  defendant 
a  bankrupt,  and  the  latter  had  entered  into  a  bond  condi- 
tioned to  pay  what  might  be  found  due  in  an  action,  the 
court,  as  no  action  had  been  commenced,  granted  the  rule 
on  the  party  undertaking  not  to  bring  an  action  on  the 
award  {k). 

(s)  Holcroft  v.  Manby,  2  D.  &  L.  667;  S.  C.  13  M.  &  W.  722; 

L.  319.  See  P.  3,  ch.  1,  d.  8«  p.  467.  Spooner  v.  Pajme,  1 1  Jur.  242. 

(A)   Hawkins  v.  Benton,  2  D.  &  {k)  Mendell  v.  TyrreU,  9  M.  & 

K  466.  W.  217 ;  S.  C.  1  Dowl.  N.  S.  453. 

(t)  Dickenson  v.  Allsop,  2  D.  & 
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SECTION  II. 


PRACTICE   AS   TO  OBTAINING   THE   RULE. 

In  applications  for  the  rule  to  pay  the  money  awarded  the  Pjjit  III. 
same  formalities    in  the   demand  of  the   sum  found  due,  ^°'^"'^  ' 
and  in  the  service  of  the  rule  embodying  the  submission,  and  What  de- 
of  the  award  and  allocatur,  and  other  instruments,  as  are  re-  aervice  mf- 
quisite  in  the  case  of  an  attachment,  are  generally  neces-  fi<^*"*- 
sary ;  but  under  special  circumstances,  a  less  strict  mode  of 
pr^;eding  will  be  permitted  (a). 

On  one  occasion,  however,  Wightman,  J.,  said,  "  I  think 
enough  is  done  in  obtaining  this  rule  without  going  through 
the  forms  necessary  in  cases  of  attachments.'^    What  kind  of 
service  or  notice  had  been  attempted  in  the  particular  case 
does  not   appear  in  the  report  (i).     In   another  instance,  Whether 
where  the  defendant,  in  answer  to  a  letter  stating  the  effect  service  ne- 
of  the  award,  and  demanding  the  amount,  and  telling  him  that  ^^^^sary. 
the  submission  had  been  made  a  rule  of  court  with  a  view  to 
issuing  execution,   wrote  that  he  would  send  a    friend  to 
settle  the  business ;  and  when  afterwards  his  agent  had  ap- 
plied for  a  copy  of  the  award,  and  copies  of  the  award  and 
rule,  and  of  the  Master's  allocatur  had  been  left  with  his  clerk, 
Patteson,  J.,  granted  a  rule,  though  no  personal  service  had 
been  effected  (c). 

The  fact  that  the  party  sought  to  be  affected  is  resident  Partjresi- 
abroad,  and,  as  appears  by  a  letter  from  him,  is  aware  of  de^***>«»^- 
the  contents  of  the  award,  though  it  has  not  been  seiTed 
upon  him,  is  not  considered  by  the  Court  of  Common  Pleas 
a  sufficient  ground  for  granting  a  rule  nisi,  calling  upon  him 

(a)  Hawkins  v.  Benton,  2  D.  &  (b)  Doe  d.  Moody  v.  Squire,  2 

L.  465 ;  Rickards  v.  Patterson,  8  Dowl.  N.  S.  327. 

M.  &  W.  313  ;   Pearson  v.  Arch-  (c)  Hawkins  v.  Benton,  2  D.  & 

bold,  2  Dowl.  N.  S.  769 ;  Tatter-  L.  465. 
sail  V.  Parkinson,  17  L.  J.  Ex.  208. 

Q  Q  2 
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Part  III.  ^  p^y  ^q  money,  and  ordering  that  sticking  up  a  copy  in 

the  Master's  office  shall  be  deemed  good  service  (d). 

Moving  on       The  rule,  it  would  seem,  cannot  be  applied  for  on  the  last 

last  day  of     -  ^  '      ^  '  ^^ 

term.  day  of  term  (e). 

Rule  nia         The  rule  is  only  a  rule  nisi  in  the  first  instance,  not  a  rule 
°"^'  absolute,    for  if   it   were    otherwise    execution     might  be 

issued  without  any  opportunity  whatever  being  given  to  the 
party  to  be  affected  by  it  to  impugn  the   validity   of  the 
award  (/). 
Fonnof  The    rule    sinq)ly  orders  the   payment  of  the   amount 

awarded.    It  is  not  necessaiy  that  the  rule  nisi  should  contain 
Abandon-    an  undertaking  that  the  applicant  abandons  his  right  to  move 
attachment!  ^^^  ^^  attachment,  though  such  a  clause  has  sometimes  been 
inserted  (ff).     Nor  need  it  state  that  the  party  is  at  liberty  to 
Referring   issue  execution ;  for  the  permission  to  issue  execution  on 
iisue  exe-    ^^  ^ule  is  not  given  by  the  court,  which  derives  no  new 
cntion.       powers  of  Ordering  execution  in  this  case  from  the  Act :  but 
the  right  to  execution  is  the  effect  which  follows  on  the  rule 
by  force  of  the  statute  (h). 
How  drawn      On  one  occasion,  where  the  enlargements  of  time   had 
°P*  been  made  part  of  the  rule  of  court  and  duly  verified  by  affi- 

davit, Patteson,  J.,  though  he  did  not  think  it  necessary,  yet 
recommended  as  a  more  prudent  course  to  draw  up  the  rule 
on  reading  the  affidavits  filed  when  the  order  of  reference 
was  made  a  rule  of  court,  as  well  as  the  affidavits  on  which 
the  application  for  the  rule  was  made  (i). 
Eale  nx  '^^^  ^^  ^^  ^  six-day  rule,  and  the  time  will  not  be  shortened 

day  role,  ivithout  special  circumstanccs.  Where  an  application  for  a 
rule  was  made  within  four  days  of  the  end  of  the  term,  and 
the  Master  had  drawn  it  up  to  show  cause  the  next  term,  the 
Court  of  Exchequer  refused  to  allow  it  to  be  amended  by 

(<0  Wilson  v.  Foster,  6  M.  &  G.  (y)  Burton  v.Mendisabd,  I  Dowl. 

149.  N.  S.  336 ;   Neale  v.  Postlethwaite, 

(e)  WatkiDS  v.  Philpotts,  M'Lel.  1  Q.  B.  243. 

&Y.393.  (A)    Burton    v.  Mendixabd,    1 

(/)  Winwood  v.  Holt,  3  D.  L.  DowL  N.  S.  336;  Doe  v.  Amey, 

85 ;  Jones  v.  Williams,  11  A.  &  E.  8  M.  &  W.  566. 

175;   Rickards  v.  Patterson,  8  M.  (t)  Peebles  v.  Hay,  8  Jar.  338. 
&  W.  313. 
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having  it  drawn  up  to  show  cause  on  the  last  day  of  tenn,  or  ^^'^  ^^^ 
before  a  judge  at  chambers  (k).      The  practice  of  the  Court  -^ — -^' 
of  Queen's  Bench  seems  to  be  to  permit  the  rule,  under  par-  ^um*cm 
ticular  circumstances,  to  be  made  returnable  before  a  judge  be  shown  at 
at  chambers  (/). 

The  rule  nisi  must  generally  be  served  personally,  and  ^^^.^f 
where  there  is  reason  to  believe  it  can  be  so  served,  nothing 
less  will  9iijQSce ;  but  if  personal  service  cannot  bfi  effected^ 
on  a  special  statement  of  facts  such  service  wiU  be  allowed 
as  shall  seem  proper  (m).  Thus,  on  an  affidavit  showing 
that  personal  service  could  not  possibly  be  effected,  the 
party  never  leaving  Jus  house  or  opening  his  door,  and  that 
a  copy  of  the  rule  had  been  left  at  the  house,  Patteson,  J., 
made  the  rule  absolute  (n). 

Cause  cannot  be  shoivn  against  the  rule  on  the  last  day  of  Showing 

.  /    \  canselast 

term(o).  dayofteim. 

On  showing  cause  against  it,  the  same  objections  may  be  Same  objec- 
urged  against  the  validity  of  the  award  as  are  available  in  ^'jfttaci^ 
answer  to  an  application  for  an  attachment  (p),  thcrefiare  the  m^*« 
conduct  of  the  arbitrator  cannot  be    gone    into    by  the 
court  iq) . 

Where  the  defendants,  a  railway  company,  had  been  Attorney  of 
served  vrith  the  writ  in  the  action,  and  their  attorney  had  en-  notappoint- 
tered  an  appearance  for  them,  and  had  ultimately  referred  J^[JJ^" 
the  action,  it  was  held  they  could  not  show  as  cause  against 
a  motion  for  a  rule  to  pay  the  plaintiff  the  amount  awarded, 
that  the  attorney  had  not  been  appointed  under  their  corpo- 
rate seal  (r). 

On  making  the  rule  absolute,  the  court  will  impose  such  Making 
terms  as  seem  equitable,  as  that  a  plaintiff  shall  undertake  i^te. 
not  to  bring  an  action  on  the  award,  the  defendant  having 

(it)  Arthur  v.  Marshall,  2  D.  &  (n)  Doe  d.   Steer  v.  Bradley,  I 

L.  376.  Dowl.  N.  S.  269. 

(I)  Hawkins  v.  Benton,  2  D.  &  (o)  Kerr  v.  Jeston,  1  DowL  N. 

L.  465,  note  471.  S.  340. 

(m)  Jordan  v,  Berwick,  1  Dowl.  (p)  Kerr  v.  Jeston,  1  Dowl.  N. 

N.  S.  271 ;  Winwood  v.  Holt,  3  D.  S.  340. 

&  L.  85 ;  Ansell  v.  Thomas,  H.  T.  (g)  Manley  v.  Bray,  11  Jur.  521. 

1845,    Ex.,  cited  in    Hawkins  v.  (r)  Faviell  v.  Eastern  Counties 

Benton,  2  D.  &  L.  464,  note,  471.  Railway  Comp.,  Ex.,  May  27,  1848. 
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Pabt  III.  previously  entered  into  a  bond  with  sureties  to  abide  the 

OH.TII.  8.  2.  *  ^      i?  v  ^.  /    \ 

event  of  such  an  action  («). 

Rule  as  to       Though  to  warrant  execution  under  the  statute  the  rule 
^^  must  state  on  its  face  the  amount  of  the  money  which  it 

directs  to  be  paid,  yet  when  a  rule  directs  costs  to  be  paid  it 
need  not  specify  their  amount  in  order  to  receive  the  benefit 
of  the  act ;  for  costs  stand  on  a  different  footing  firom  other 
sums  payable,  and  execution,  it  seems,  may  issue  on  the 
rule  as  soon  as  the  officer  of  the  court  has  ascertained  how 
much  is  due  for  them  (/).  These  observations  respecting 
costs  do  not  apply  to  the  case  of  costs  payable  under  an 
award,  and  already  taxed  by  the  Master,  and  demanded  by 
the  party  before  the  motion  for  the  rule ;  for  their  amount 
must  be  stated  in  the  rule, 
■urn  BWffd-  When  the  award  orders  money  to  be  paid  on  a  specified 
ed  not  re-  day,  with  interest  to  that  day,  the  rule  will  be  granted  for 
the  pajonent  of  the  amount  and  interest  up  to  the  day,  but 
not  beyond ;  though  in  an  action  on  the  award  a  jury  might 
have  given  further  interest  (t^). 
No  scire  Though  a  year  and  a  day  have  elapsed  since  the  making 

conajj^    of  a  rule  ordering  the  payment  of  money  or  costs,  no  scire 
after  &  7«ur  facias  or  special  application  to  the  coiut  is  necessary  to  au- 
thorize the  issuing  of  execution  (x). 

{$)  Mendell  v.  Tyrrell,  1  Dowl.  roughes,  2  D.  &  L.  94. 

N.  S.  453 ;  S.  C.  9  M.  &  W.  217.  («)  Doe  d.  Moody  v.  Squire,  2 

(0  Jones  V.  Williams,  8  M.  &  Dowl.  N.  S.  327. 

W.  349 ;  Hodson  v.  Patterson,  4  (a)  Spooner  v.  Fajne,  12  Jur. 

M.  &  6.  333;    Wright  v.  Bur-  282. 
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CHAPTER  VIIL 


ENFORCING  THE  AWARD  BY   PROCEEDINGS  IN 

THE  CAUSE  REFERRED. 


It  is  often  convenient  for  a  party  in  whose  favor  the  arbi-  Pa&t  III., 
trator  has   determined  the   cause  referred,  to  enforce  the_fflL!i_ 
award  by  issuing  execution  in  the  cause  for  the  money  or  S,"*^*?"^^ 
costs  awarded,  instead  of  applying  for  an  attachment,  or  a  chapter, 
rule  under  the  statute  of  Victoria  on  the  award  itself;  as 
these  latter  courses  would  frequently  be  more  dilatory,  and 
cannot  be  obtained  without  a  personal  demand  of  payment 
of  the  money  due,  a  thing  sometimes  difficult  to  effect,  and 
not  necessary  when  proceeding  in  the  cause. 

This  chapter,  therefore^  is  confined  to  investigating,  in 
its  separate  sections,  under  what  circumstances,  and  in  what 
manner,  a  verdict  may  be  entered,  costs  taxed,  judgment 
signed,  and  execution  issued  in  the  cause,  according  to  the 
effect  of  the  award. 
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SECTION  I. 


ENTERING   THE   VERDICT   PURSUANT   TO  THE   AWARD. 

Pa&tIII.      When  a  cause  is  referred  at  Nisi  Prius,  and  a  verdict 

oBTiu.8.1.  taken  subject  to  the  reference,  the  award  of  the  arbitrator 

.  respecting  the  cause  stands  in  the  place  of  the  finding  of  the 

the  cause  as  juiy,  and  is  foUowed  with  similar  consequences.     The  ver- 

a  verdict.    ^^^  ^^^  ^  entered,  the  costs  may  be  taxed,  judgment  may 

be  signed,  and  execution  may  be  issued,  for  the  amount 

found  due  in  the  cause,  and  for  that  portion  of  the  costs  in 

the  cause  to  which,  under  the  submission  and  award,  the 

party  is  entitled  (a). 

We  have  previously  seen  what  sort  of  finding  by  the  arbi- 
trator will  authorize  the  party  in  entering  a  verdict  (b). 

Where  no  verdict  is  taken  on  the  reference,  and  the  arbi- 
trator is  not  empowered  to  order  a  verdict  to  be  entered,  or 
being  empowered,  has  not  thought  fit  to  direct  the  entry  of 
a  verdict,  judgment  cannot  be  signed  either  for  the  amount 
awarded  or  the  costs  (c). 
Pro  formii       The  plaintiff  can  take  no  advantage  firom  the  pro  forma 
far^avaUa-'^  vcrdict  taken  at  Nisi  Prius,  except  what  the  award  gives 
bie.  him.     Where,  after  directing  a  verdict  to  be  entered  for  the 

plaintiff  on  the  several  issues,  the  arbitrator  awarded  to  him 
a  gross  sum  by  way  of  damages  in  respect  of  thp  cause  and  of 
other  matters  in  difference,  the  court  held,  that  although  die 
pro  forma  verdict  was  not  vacated,  the  plaintiff  could  not 
avail  himself  of  it  in  any  way,  for  there  were  no  means  of 
ascertaining  how  much  of  the  damages  was  due  in  respect 

(a)  Borfowdale  v.  Hitchener,  3  (b)  See  P.  2,  ch.  6,  8.  3,  d.  2,  p. 

B.  8c  P.  244 ;  Lee  v.   Lingard,  1  362. 

East,  400;   Cromer  v.  Churt,  15  (c)  Grundy  v.  WUson,  7  Taunt. 

M.  &  W.  310;  S.  C.  15  L.  J.,  Ex.  699. 
263. 
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of  the  cause  (d) .   It  was  also  said,  there  would  be  a  difficulty  ^^'  ^^' 

about  taxing  the  costs  of  the  cause,  as  no  distinct  damages 

were  given  in  the  cause ;  but  though  they  could  not  be  taxed 
on  the  verdict,  and  enforced  by  execution,  they  might,  it 
seems,  be  taxed  on  the  rule  of  court  founded  on  the  order  of 
reference,  and  be  recovered  by  attachment,  or  by  execution 
under  the  1  &  2  Vict.  c.  110  (  e ). 

On  the  reference  at  Nisi  Prius  the  associate  or  derk  of  I*n^<«.u» 
assize  makes  a  minute  on  the  panel  of  the  verdict  given  by  yerdict. 
the  jury  for  the  specified  amount  of  the  damages  subject  to 
the  award,  and  he  makes  a  full  note  of  the  tenns  of  the  re- 
fetence  in  his  minute-book  if  there  be  any  special  terms* 
He  detains  in  his  own  hands  the  Nisi  Priu^  record  until  the 
award  is  made.  In  order  to  proceed  to  judgment  and  exe- 
cution, the  party  entitled  to  the  verdict  must  make  the  order 
of  Nisi  Prius  or  other  submission  a  rule  of  court  On  his  pro- 
ducing the  certificate  or  award  in  his  £ftvor  the  clerk  of  assize 
or  associate  will  then  deliver  to  him  the  Nisi  Prius  record, 
having  first,  in  causes  tried  at  the  assizes,  entered  the  postea 
on  it  for  the  amount  of  the  sum  awarded  (/). 

In  strictness,  it  is  the  duty  of  the  associate  to  enter  the 
postea  in  all  cases,  but  in  causes  in  the  Queen's  Bench  or 
Exchequer,  tried  at  the  sittings  in  London  or  Middlesex, 
the  record  is  firequendy  delivered  out  without  the  postea, 
which  is  in  such  case  entered  by  the  attorney  of  the  success- 
ful party  (jf).  In  the  Common  Pleas,  the  practice  is  for  the 
associate  to  enter  the  postea  in  all  cases  (h). 

No  application  to  the  court  is  necessary  to  entitle  the  NoappHca- 
successfiil  party  (0,   (or  when  the  submission  provides  that  ^^^ 
death  shall  not  revoke  the  arbitrator's  authority,)  the  per-  wy- 
sonal  representative  of  a  successful  party  who  died  before 


(i)   Taylor  v.  ShutUtworth,  6  416. 

Bing.  N.  C.  277 ;  Taylor  v.  Mar-  (p)  See  the  statement  as  to  the 

ling,  2  M.  &  G.  K6«  prac^ce  in  1  Archb.  Pr.  328,  7th 

{,€)   Taytor  ▼.  Shnttleworth,   6  £d. 

Bing.  N.  C.  277 ;  Tayler  r.  Mar-  (h)  Ex  relatione  of  the  Associate's 

linff,  2  M.  &  G.  55.  officer. 

(/)  2  Archb.  Pr.  1260,  7th  Ed. ;  (i)  Borrowdale  v.  Hitchener,  3 

Kenrick  v.  ^Phillips,  7  M.  &  W.  B.  &  P.  244. 
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Pakt  III.  the  making  of  the  award)  (»),  to  have  the  verdict  entered 
*  pursuant  to  the  award,  or  to  have  the  postea  delivered 
up  (*). 
Salmiinoii  It  seems  the  submission  must  be  made  a  rule  of  court  be- 
before  mo-  ^^^^  ^^  court  will  entertain  any  motion  respecting  the  en- 
tion  re-       tering  of  the  verdict  (/) . 

^MCting 
Terdkt 

Award  of  If  there  be  a  positive  award  of  a  verdict  in  faviH:  of  one 
ditional  on  party,  and  then  on  the  fetcts  stated  an  hypothetical  and  con- 
decision  of  ditional  award  of  a  verdict  in  favor  of  the  other,  in  case  the 

court.  .  '  . 

court  should  determine  for  the  latter  the  point  of  law  raised 
on  the  facts,  the  one  for  whom  the  award  positively  deter- 
mines the  cause  need  not  make  any  application  to  the  court, 
but  may  enter  a  verdict,  sign  judgment,  and  issue  execution, 
as  if  there  were  no  point  of  law  raised  {m).  Whereas,  the 
other  party  can  only  take  advantage  of  the  possible  provision 
in  his  £a.vor  by  application  to  the  court  to  enter  the  verdict 
for  him ;  and  this  application  must  be  made  within  the 
time  allowed  for  motions  to  set  the  award  aside,  since  it  is 
in  effect  a  motion  to  set  aside  the  positive  determination  of 
the  arbitrator,  and  to  substitute  another  (n). 

We  have  elsewhere  considered  how  far  the  courts  will 
permit  a  party  to  have  a  verdict  entered  up  for  him  when 
the  arbitrator  has  awarded  that  he  is  entitled  to  the  verdict, 
if  the  court  decide  in  his  favor  a  point  of  law  properly 
raised  in  the  award  (o). 
Rule  to  en-      ^  pj^  may  \^q  applied  for  in  the  alternative  either  to  set 

ter  a  verdict       .,       ,  , 

or  let  aside  aside  the  award,  or  to  enter  the  verdicf  according  to  the 
^       '       opinion  of  the  court  on  the  facts  found  in  the  award  (p). 
^aS^^       Where  the  arbitrator  had  awarded  damages  generally,  the 
arbitrator  s  couit  on  one  occasion  rejected  an  application  to  amend  the 


notes. 


(i)  Lewis  v.  Winter,  W.  W.  &  D.  &  W.  470. 

47.  (n)  Anderson  v.  Fuller,  4  M.  & 

(*)  Grimes  v.  Naish,  1  B.  &  P.  W.  470';  Paxton  v.  Great  North  of 

480.     See  Piatt  v.  Hall,  2  M.  &  W.  Enf[land  Railway  Company,  report- 

391.  ed  m  the  notes  to  Riccard  v.  King- 

(/)  KirkuB  V.  Hodgson,  8  Taunt,  don,  3  D.  &  L.  773. 

733 ;  S.  C.  3  Moore,  64.  (o)  See  P.  2,  ch.  6,  s.  8.  d.  5,  p.  310. 

(m)  Scott  V.  Van  Sandau,  6  Q.  (p)  Anderson  v.  Fuller,  4  M.  & 

B.  237 ;  Anderson  v.  fuller,  4  M.  W.  470. 
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entry  of  the  verdict  by  enteriDg  it  on  such  of  the  alleged  ^^^  m* 

breaches  of  contract  as  were  proved  according  to  the  arbi-  — ' 

trator's  notes,  holding  that  they  could  make  no  order  re- 
specting the  notes  of  an  arbitrator  any  more  than  of  a 
judge  (y). 


SECTION  II. 


TAXING  THE  COSTS  OF  THE  CAUSE. 


After  giving  proper  notice  of  the  taxation  of  costs,  the  at-  Tazu^  the 
tomey  of  the  successful  party  should  take  the  postea  with  ^"^ 
the  verdict  entered  upon  it  according  to  the  award,  as  above 
directed  (a),  together  with  the  rule  making  the  submission  a 
nde  of  court,  and  the  award  and  the  papers  in  the  cause, 
to  one  of  the  Masters,  who  will  thereupon  mark  the  postea^ 
and  tax  the  costs,  and  sign  judgment  (ft). 

The  costs  of  the  cause  are  properly  taxed  on  the  postea,  Of  the 
as  in  the  case  of  an  ordinary  verdict     The  costs  of  the  re-  ^^'^^ 
ference,  when  any  are  given,  should  strictly  be  taxed  on  the  Of  the  ra- 
mie embodying  the  submission ;  but  by  consent  of  parties  to 
save  expense,  the  costs  both  of  the  cause  and  of  the  re- 
ference are  firequently  included  in  one  allocatur  and  marked 
on  the  postea.     No  affidavit  is  required  to  verify  the  award. 
But  if  only  a  copy  of  the  award  were  produced,  and  the  ad- 
verse party  objected  to  the  taxation,  the  Master  would  pro- 
bably decline  to  proceed  except  under  the  direction  of  the 
court  or  a  judge  (c). 

We  have  before  seen  that  generally  the  Master  will  not  of  the 
question  the  amount  of  the  arbitrator's  charges  {d).  awaid. 

(q)    Scougull    v.    Campbell,  1  (c)  Ez  relatione  of  a  Master  of 

Chitt.  283.  the  Ck>iirt  of  Queen's  Bench.  « 

(a)  See  last  section,  p.  601.  {d)  See  P.  2,  ch.  7,  s.  1^  d.  1,  p* 

(6)  a  Archb.  Pr.  1261,  7ib  Ed.  370. 
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On -what 
scale  costs 
to  be  taxed. 


Vaxs  III.       On  some  oecasions  the  Masters  have  refiiaed  to  tax  the 

OB.YUI.0.2»  .11.  i»  .  .11  jij 

-^^ costs  until  the  tune  for  moving  to  set  asiae  the  award  had 

costs  ^7    expired  (d).     It  has,  however^  been  lately  decided  that  when 
be  taxed,    ^q  award  is  made  alter  the  return  day  of  the  distringas,  the 
party  who  is  successful  in  the  cause  is  entitled  to  have  his 
costs  taxed,  and  to  sign  judgment  at  once  (e). 

If  the  award  on  an  action  of  assumpsit,  debt,  or  oovenant, 
(other  than  in  cases  wherein  by  reason  of  the  nature  of  the 
action  no  writ  of  trial  can  at  law  be  issued,)  find  that  the 
plaintiff  is  entitled  to  recover  in  the  action  an  amount  less 
than  £20,  and  there  be  no  certificate  that  the  cause  was 
proper  to  be  tried  before  a  juilse  of  the  superior  courts,  the 
Master  vrill  tax  the  costs  on  the  reduced  scale,  and  if  he 
tax  them  on  the  higher  scale  the  court  will  order  a  le- 
viewal  of  his  taxation  {/).  Whether  the  reference  takes 
place  before  or  after  issue  joined  the  amount  awarded  is  a 
sum  ^  recovered**  in  the  action  within  the  meaning  of  the 
rule ;  for  the  term  *^  recovered"  is  not  limited  to  a  recovery  by 
verdict,  but  is  used  in  a  popular  and  not  strictly  legal  sense, 
and  means  that  if  a  party  do  not  obtain  more  than  £20  as 
the  fruits  of  his  process  he  is  to  be  allowed  costs  according 
to  the  lower  scale  only  ( g). 

Though  no  damages  are  awarded  separately  in  the  cause 
referred,  but  the  arbitrator  finds  the  issues  for  the  plaintiff, 

cause  urKwi 

no  damages  BJ>^d  awards  him  a  gross  mmi  in  respect  of  the  cause  and  all 

awarded,     other  matt^^  together,  it  seems  the  costs  of  the  cause  cannot 

be  taxed  on  the  verdict  taken  at  Nisi  Prius,  but  that  they 

may  be  taxed  for  the  plaintiff  on  the  rule  of  court  embodying 

the  submission  (h) . 


Taxing 
costs  of 


(d)  Hobdell  V.  >Iill^r,  %  H(x>% 
N.  R.  163 ;  Little  v.  Newton,  1  M. 
&  G.  976. 

ie)  Cia^iBer  T^  Clwi^  )5  M«  & 
W.  310 ;  Little  v.  NewtoD,  1  M.  Sf 
G.  976. 

(/)  Lnnd  v,  Hudson,  1  P.  &  L. 
236 ;  Elleman  r.  WilHams,  2  D.  & 
L.  i6.  See  directions  to  taxing 
officers,   E.  T.    1844,  and   E.  T. 


1946 ;  6  ft.  B.  462,  infieu  «f  dii«t« 
tions  of  dilar^  vacation^  4  W.  IV. 
6  B.  &  Ad.  ziz. ;  Walther  v.  Mess^ 
7a.B.  1S9;  8  as.  629. 

(ff)  EUemap  V.  WiUiamfi,  2  D.  & 
L.  46 ;  Wallen  v.  Smith,  6  Dowl. 
103. 

{h)  Taylor  v.  Shuttleworth,  8 
Dowl.  981 ;  Tayler  v.  Marling,  2 
M.  &  CL  55. 
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The  Master  must  tax  the  costs  ajcoording  to  the  ianiraaffe  ^^^  ^^^* 

of  the  award.     If  the  arbitrator  order  costs  io  be  taxed  'as 

between  attorney  and  client^  and  the  Master  tax  Ihetn  on  ^^'^j^ 
that  scale,  the  court  will  not  re^ew  the  master's  taxation  on  cording  to 
the  ground  that  the  arbitrator  had  no  authority  to  gire  such 
costs.     The  proper  application  is  to  move  to  set  aside  the 
award  for  the  excess  (t). 

The  court  on  application  wiU  sometimes  direct  the  Master  €<mrt  di- 
how  the  costs  are  to  be  taxed,  when  there  is  a  difficulty  in  costs'to  ^ 
construing  the  award  as  to  its  legal  effect  ^^^' 

Where  the  costs  of  the  cause  and  reference  were  left 
to  the  aribitmtor's  discretion,  and  were  to  be  recayered  as  if 
costs  in  the  cause,*  and  the  fourth  issue  in  the  cause  was 
withdrawn  by  consent,  but  the  arbitrator  was  to  decide  on 
the  costs  of  the  cause  as  if  it  had  remained,  and  the  award 
ordered  the  yerdict  to  be  entered  on  the  first  and  second 
isimes  for  the  plaintiff  with  nominal  damages,  and  for  the 
defendant  on  the  third,  and  did  not  notice  the  fourth  ;  the 
court  directed  the  Master  to  tax  the  caosts  of  the  first  and 
second  issues  for  the  plaintiff,  and  of  the  third  for  the  de- 
•fendant,  and  to  disaUow  to  either  party  the  costs  of  the  fcmrth 
issue  (J;). 

On  the  reference  of  an  action  on  the  case  after  issue 
joined^  where  the  declaration  contained  three  counts,  to  each 
of  which  the  defendant  had  pleaded  several  pleas,  going  to 
the  ¥7b<de  cttnse  of  action  in  each,  the  arbitrator  awarded 
that  the  plaintiff  had  good  cause  of  action  in  respect  of  the 
second  count,  and  was  entifled  to  certain  damages  on  it, 
but  that  he  had  no  cause  of  action  in  respect  of  the  first  and 
third  counts.  The  Master  feeling  a  difficulty  in  ta&ing  the 
costs,  the  issues  raised  on  the  pleas  not  being  determined 
by  the  award ;  iske  celnt  on  the  applioatfam  of  the  plaintiff, 
who  contended  that  the  finding  on  the  second  count  in  the 
plaintiff's  fiivor  was  a  substantial  decision  for  him  of  the 
issues  raised  on  the  pleas  to  that  count,  and  who  expressed 

(t)  Bartle  v.  Musgrave^  1  Dowl.     awarding  costs. 
N.  S.  325.    See  P.  2,  ch.  7,  s.  1,  d.         (k)  AUenby  v.  Prondloek,  4  A.  & 
3,  p.  373,  duty    of    arbitrator  in     E.  326. 
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Fam  III.  bis  willingness  to  allow  the  defendant  the  costs  of  the  issues 
— — '—  on  the  pleas  to  the  other  two  counts  which  the  award  had 
not  determined,  ordered  the  Master  to  tax  the  plaintiff  his 
costs  in  the  cause  upon  his  allowing  the  costs  of  the  first 
and  third  counts,  and  of  the  issues  relating  to  them,  to  be 
taxed  for  the  defendant  (/). 
Awaid  am-      \j^  award,  in  assumpsit  on  a  special  count,  and  also  on  a 
taxation  not  general  count,  ordered  the  defendant  to  pay  to  the  plaintiff 
roTiewed,    ^  certain  sum ;  the  Master  having  taxed  the  costs  on  all  the 
issues  for  the  plaintiff,  the  court,  on  a  motion  to  order  a 
review  of  the  taxation,  discharged  the  rule ;  as  on  such  an 
application  the  burthen  lay  on  the  applicant  to  show  that 
the  Master  was  wrong,  and  it  was  merely  ambiguous  whether 
the  finding  of  the  arbitrator  applied  to  the  special  count  as 
well  as  the  general  count,  and  there  had  been  no  application 
to  set  aside  the  award  for  the  objection  (m), 
^l^*™!^  A  cause  in  the  Exchequer  was  referred,  and  the  submis- 

miarion  rale  sion  provided  for  its  being  made  a  rule  of  the  Court  of  King's 
ofimother  ggnch,  and  the  arbitrator  awarded  costs  to  be  taxed  by  the 
Master  in  the  Exchequer ;  the  Court  of  Exchequer,  though 
there  was  a  suggestion  of  collusion  between  the  attomies  to 
allow  excessive  costs,  refused  to  review  the  Master's  taxation, 
saying  that  they  had  no  jurisdiction  over  him,  as  the  re- 
ference not  being  made  by  that  court,  he  did  not  act  as  their 
officer  in  taxing  the  costs ;  but  they  intimated  it  might  pro- 
bably form  a  ground  for  setting  aside  the  award  in  the  Court 
of  King's  Bench  (n). 
Taxing  corta     When  there  are  two  defendants  in  a  cause  referred,  and 

for  each  of     -  -  - 

the  defend-  the  costs  of  the  causc  are  to  abide  the  event,  it  seems  very 
""^"^^    doubtful  whether  there  can  be  a  separate  taxation  of  costs 

for  each  defendant  (o). 
Cortaof  When  the  award  is  in  the  plaintiff's  fiivor,  and  the  de- 

canae  and      j, 

reference  se-  fendant  has  to  pay  the  costs  of  the  cause,  and  of  the  refer- 
V^^^J'     ence  and  award,  the  Master  should  make  out  two  allocaturs, 


(/)  Williamson  v.  Locke,  2  D.  &  (n)  Chapman    v.    Lanadown,  1 

L.  782.  Anat.  273. 

(m)    Rennie  v.  Mills,  5    Bing.  (o)  Dickins  v.  Jarvis,  5  B.  &  C. 

N.  C.  249.  528. 
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one  for  the  costs  of  the  cause,  and  the  other  for  the  costs  of  ^^'  ^^^ 
the  reference  and  award ;  for  if  the  judgment  be  entered  up  — — '■ — 
ioT  a  less  amount  of  costs  than  that  specified  in  the  allo- 
catur, it  may  be  set  aside ;  and  judgment  cannot  properly  Judgment 
be  entered  up  for  the  costs  of  the  reference  and  award,  but  ooits  of 
only  for  the  costs  in  the  cause  ;  though  if  the  costs  of  the  ^*^' 
cause  and  reference  and  award  be  taxed  together  in  one 
allocatur,  and  judgment  be  entered  up  for  the  whole  amount,  it 
is  only  an  irregularity,  which  will  be   cured,  unless  the 
application  to  set  aside  the  judgment  be  made  in  reasonable 
time,  or  if  the  defendants  attorney  have  consented  to  the 
taxing  of  all  the  costs  together  (p). 


SECTION  III, 


SIGNING  JUDGMENT  PURSUANT  TO  THE   AWARD. 

Formerly  it  was  sometimes  held  to  be  necessary,  and  l^o  rale  for 
sometimes  not,  to  obtain  a  rule  to  sign  judgment,  before  i^i^te. 
judgment  could  be  signed  or  execution  issued  on  the  verdict 
entered  pursuant  to  the  award  (a).  But  now,  by  a  rule  of 
all  the  courts,  H.  T.  2  W.  IV.  r.  67,  "  after  the  return  of  a 
writ  of  inquiry  judgment  may  be  signed  at  the  expiration  of 
four  days  firom  such  return,  and  after  a  verdict  or  nonsuit 
on  the  day  after  the  appearance  day  of  the  return  of  the 
distringas  or  habeas  corpora,  [i.  e,  the  fourth  day  after  the 
return,]  without  any  rule  for  judgment''  (ft). 

(/»)  Bignallv.  Gale,  3  M.  &  6.  B.  &  P.  244;    Kettle  v.  Grove, 

S59.    See  ante,  p.  603.  Barnes,    57  ;    Read    v.    Crarnett, 

(a)    Haywards    v.    Ribbans,    4  Bamee,  58 ;  Hall  v.  Mister,  1  Salk. 

Eas^  309 ;  Lee  v.  Lingard,  1  East,  84. 

400 ;  Hisginson  v.  Nesbitt,  1  B.  &  (6)  1  Archb.  Pr.  330,  7th  Ed. 
P.  97 ;  Borrowdale  v.  Hitchener,  3 
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f  ABf  III.      Acoording  to  the  old  praotice  of  ^e  Common  Fle^  when 

oH.yiii.a.8.  an  award  was  made  in  vacation,  whether  before  or  ftfter  the 

Whenjadg-  retum  day  of  the  habeas  corpora  juratonun,  final  judgment 

1^^  °^,   oould  not  be  entered  up  till  after  the  first  four  days  of  the 

term  next  ewHiing  the  date  of  .the  award,  in  order  that  the 

party  dissatisfied  therewith  might  have  an  -opportunity  of 

taking  the  judgment  of  the  eourt  upon  it  (c). 

But  it  has  recently  been  held  in  the  Exchequer,  that  when 
a  verdict  is  taken,  subject  to  a  reference  at  Nisi  Prius,  and 
the  awardi  or  certificate,  is  not  made  till  the  four  days  after 
the  return  day  of  the  d]3tringas  have  expired,  the  par^  in 
whose  favor  the  arbitrator  directs  the  verdict  to  be  entered, 
may  at  once  proceed  to  sign  final  judgment  and  issue  execu- 
tion, though  in  vacation,  and  need  not  wait  until  the  losing 
party  has  had  four  days  of  term  to  move  in  to  set  aside  the 
award  (d).    In  deciding  this  point,  the  court  remarked  that 
there  was  a  judge  always  sitting  who  would  interfere  and 
stay  execution  if  necessary,  to  prevent  any  injustice  being 
done. 
Sun  pay-        A  sum  being  awarded  due,  but  payment  directed  to  be 
faim^j,  niade  at  a  future  day,  it  seems  doubtfiil  whether  a  plaintiff 
can  sign  Judgment  before  the  day  on  which  the  amount  is 
payable.     It  is  clear  he  is  not  justified  in  issuing  execu- 
tion (e). 
SntMingiip     Where  the  order  of  Nisi  Prius  oootained  the  usual  clause 
judgment    providing  against  the  death  of  a  party  d^ating  the  Te&r- 
tanc  e&ce,  and  the  pkintxff  died  before  the  making  of  the.ovrerd, 

which  directed  that  a  verdict  should  be  entered  for  die 
plaintiff  with  damages,  and  that  the  plaintiff's  executom 
shoidd  assign  an  annuity  to  the  defiMrdaat;  the  court  made 
absolute  a  rule  obtained  by  Ihe  plasntifi^s  executors  to  enter 
up  judgment  on  the  verdict,  as  of  the  term  when  the  dis- 
tringas was  returnable,  iqpon  their  undertaking  to  assign  the 
annuity  (/).     Under  a  similar  submission,  the  defendant,  in 

(c)  Wilkinson  v.  Stewart,  59  6.     L.  J.,  a  B.  138. 

III.,  cited  by  connBel  in  Thompson  («)  Callard  v.  Paterson,  4  Taunt. 

v.  Jennings,  10  Moore,  1 10 ;  2  Tidd.  318. 

Pr.  839,  9th  Ed.  (/)  Tyler  v.  Jones,  3  B.  &  C. 

(d)  Cromer  y.  Churt.  15  M.  &  144. 
W.  310.     See  Ross  v.  Ross,  16 
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an  action  of  trespass  quare  clausum  firegit,  having  died  before  ^^^*  ^^^' 
the  making  of  the  award,  which  directed  a  verdict  for  the  — '- — — 
defendant,  and  prescribed  how  a  disputed  boundary  should 
in  future  run ;  though  it  was  objected  that  the  heir  might  be 
affected  by  an  award  concerning  the  boundary  of  the  land, 
the  court  permitted  the  personal  representative  of  the  de- 
fendant to  enter  up  judgment,  nunc  pro  tunc,  as  of  a  pre- 
vious term  (ff). 

Though  many  terms  often  elapse  after  the  reference  before 
the  award  is  made,  it  is  not  a  matter  of  course  to  enter  up 
judgment  as  of  the  term  next  after  the  assizes  at  which  the 
verdict  is  foimd ;  but  a  special  application  for  that  purpose 
must  be  made  to  the  court,  and  if  the  special  ground  alleged 
as  the  reason  of  the  motion  be  answered  by  the  affidavits  on 
the  other  side,  the  rule  will  be  discharged  (A). 

If  the  award  be  lost,  the  court  will  nevertheless  permit  Judgment 
judgment  to  be  entered  up  pursuant  to  it  on  an  affidavit  of  ^wiud. 
its  contents  (t). 

When  no  verdict  is  taken  subject  to  the  reference,  and  the  what  form 
arbitrator  has  no  power  to  direct  one  to  be  entered,  and  the  of Judgment 

^  ^  ,  ^  ^  when  no 

submission  provides  that  final  judgment  is  to  be  entered  up  verdict. 
for  the  plaintiff  or  defendant  according  to  the  award ;  if  the 
arbitrator  award  that  the  plaintiff  has  no  cause  of  action,  it 
seems  judgment  ought  to  be  entered  up  as  on  a  judgment 
by  confession  (k). 

Where  the  order  of  reference  provided  that  the  successful  Chiuse  to 
party  should  be  at  liberty  to  sign  final  judgment  for  the  JJ^t  fol? 
amount  which  should  be  payable  under  the  award,  and  tax  amount 
his  costs,   and  issue   execution  thereon  for  such  amount, 
together  with  such  costs  so  to  be  taxed ;  the  award  being  in 
the  defendant's  favor,  the  plaintiff  disputed  his  right  under 
this  clause   to  sign  judgment  and  issue  execution  for  hig 
costs,  for  strictly  speaking  there  was  no  amount  payable  to 

(g)  Lewis  v.  Winter,  W.  W.  &  (t)  Hill  v.  Townsend,  3  Taunt. 

D.  47.  45. 

(A)  Brook   V.   Fearns,  2   Dowl.  (k)  Hardinff  v.  Forshaw,  1  M.  & 

144.      See    Beeston   v.  White,  7  W.  415,  per  Parke,  B.  416. 
Price,  209. 

n    R 
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Past  III.  ]^i|Q  under  the  award ;  but  the  court,  looking  to  the  intention 

'  '  '  of  the  parties,  and  patting  a  liberal   oonstruction   on  the 

terms,  held  that  the  clause  gaye  the  defendant  the  right  to 

sign  judgment  for  his  costs  (/). 

Judgment        A  judge's  ordcr,  referring  an  action  of  ejectment,  directed 

Mon\  ^"  that  the  costs  of  the  suit,  reference,  and  award,  should  abide 

^"^^'  the  event  of  the  award,  that  the  party  in  whose  favor  the 

award  should  be  made  might  sign  judgment  in  the  same 

manner  as  if  the  cause  had  been  tried  at  Nisi  Prius,  and 

that  if  in  the   plaintiff's  feiTor,  he  might  issue  a  writ  of 

possession  thereon,  and  proceed  in  the  usual  way  for  costs 

Bnteriijg     Qn  such  judgment:  it  was  said  by  the  court,  that  if  the 

nomuuu  cut*  •»      «j  >/  ^ 

mageg  to      plaintiff  recovered  on  one  only  out  of  two  demises,  the  de- 

]^Jj™^^     fendant  would  be  entided  to  costs  on  the  other ;   and  though 

foroostt.      the  arbitrator  awarded  no  damages,  Coleridge,  J.,  was  of 

opinion  that  in  signing  judgment,  the  plaintiff  might  enter 

it  for  a  shilling  damages,  so  as  to  warrant  the  judgment  for 

costs  (m). 

Moying  for  On  the  reference  at  Nisi  Prius  of  an  indictment  for  a  nui- 
on Sn^  sance,  if  a  verdict  be  taken  for  the  crown,  subject  to  the 
dictment  re-  award,  and  the  arbitrator  leave  the  verdict  untouched,  and 

ferred.  .  ,  .  . 

direct  that  the  nuisance  shall  be  discontinued,  the  verdict 
remains  to  secui*e  performance  of  the  award,  and  the  pro- 
secutor, .in  case  the  defendant  neglects  to  obey  the  arbi- 
trator's directions,  has  the  choice  eitiier  of  proceeding  by 
attachment,  or  of  moving  for  judgment  on  the  verdict.  In 
case  the  course  is  adopted  of  calling  up  the  defendant  for 
judgment,  tiie  motion  should  be  made  on  affidavits,  stating 
the  award,  and  the  fact  of  the  defendant's  non-performance. 
The  defendant  should  have  notice  of  the  motion,  and  should 
be  furnished  with  copies  of  tiie  affidavits  on  which  the 
motion  is  to  be  made  (n)^ 

(0  Maggs  V.  Yorston,  6  Dowl.     8  A.  &  £.  235. 
481.  (n)  R.  V.  Gore,  8  Dowl.  102. 

(m)  Doe  d.  Madkins  v.  Homer, 
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SECTION  IV. 


ISSUING   EXECUTION   FOR  THE   AMOUNT   AWARDED.  Part  III. 

0H.VIII.S.4. 


Though  to  warrant  the  criminal  process  of  attachment.  No  demand 
personal  service  of  the  award  on  the  party  is  necessary,  no  J^"^"*®^ 
such  step  need  be  taken  before  issuing  execution  on  the  tion. 
verdict  for  the  amount  awarded,  as  this  is  only  civil  pro- 
cess (a). 

Execution  can  issue  only  for  the  sum  awarded.     Though  Inteieat  on 
the  day  for  payment  of  the  amount  be  long  past,  there  can  ed  cannot ' 
be  no  additional  charge  for  interest  recoverable  under  this  ^  levies- 
method  of  proceeding  (J).      If  the  party  seek  interest,  he 
must  bring  an  action  on  the  award,  and  then  he  may  obtain 
both  principal  and  interest  (c). 

Where  an  arbitrator  awarded  to  the  plaintiff  one  sum  in  Obtaining 
respect  of  the  matters  in  the  action  referred,  and  another  J? ^"de^* 
sum  in  respect  of  matters  not  in  the  action,  the  court  made  ported  in 

•    .  .     .  .  ^  court. 

absolute  a  rule  entitling  the  plaintiff  to  have  paid  out  of 
court  to  him  the  amoimt  awarded  in  the  action,  out  of  a 
larger  sum  deposited  by  the  defendant  in  court  in  lieu  of 
bail ;  but  they  refused  to  engraft  on  the  rule  a  direction  to 
pay  over  the  residue  to  the  defendant,  saying  that  there 
ought  for  that  purpose  to  be  a  separate  application  by  the 
defendant,  which  the  plaintLST  should  have  the  opportunity  of 
answering  by  affidavit  (d). 

If  an  award  order  a  public  officer  of  a  company  (in  whose  Execution 
name  the  company  by  statute  are  to  sue  and  be  sued,  but^*"J^y^ 
who  is  exempted  from  personal  liability)  to  pay  money  or  mandamus. 
costs  in  respect  of  an  action  referred ;  if  the  act  give  no 

(a)  Borrowdale  v.  Hitchener,  3         (c)  Churcher  v.  Stringer,  2  B.  & 

B.  &  P.  241,  overrnling    Read  v.  Ad.  777. 
Garnett,  Barnes,  58.  {d)  Fowle  v.  Steinkeller,  9  Dowl. 

{b)  Lee  V.  Ldngard,  1  East,  400.  1037. 

R  R  2 
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Part  III.  power  of  taking  out  execution  against  the  goods  of  the  com- 

'■ — '  pany,  and  no  other  mode  exist  of  enforcing   pajrment,  a 

mandamus  will  lie  to  the  treasurer  and  directors,  command- 
ing them  to  pay  the  sum  awarded  (e). 

(e)  R.  ▼.  St.  Katherine's  Dock  Company,  4  B.  &  Ad.  360. 
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CHAPTER  IX, 


SETTING  ASIDE  AN  AWARD  ON  MOTION. 


Having  fiiUy  discussed  the  various  modes  of  enforcing  Part  III. 
valid  awards,  we  have  now  to  see  how  a  party  may  obtain 


relief  at  law  aminst  one  that  is  void  or  defective.     In  the  ^**?®  f"^. 

^  contents  of 

chapter  treating  of  an  award  as  a  ground  of  action  or  de-  the  ninth 
fence,  it  has  been  shown  how  the  award  relied  on  in  an  ac-  ^  ^ 
tion  may  be  impeached  by  pleading  (a)  or  evidence  (b). 
But  a  party  who  believes  that  an  award  made  against  him  is 
open  to  objection,  frequently  desires  to  take  the  initiative, 
and  have  it  avoided  at  once.  This,  if  his  objections  be 
well  founded,  he  may  in  general  effect  by  the  summary 
method  pointed  out  in  this  chapter — of  making  a  motion 
in  court  to  set  aside  the  award. 

On  what  references  the  courts  of  law  have  jurisdiction  to 
entertain  the  motion,—  within  what  period  after  the  award 
has  been  published  the  motion  must  be  made,'*and  for 
what  causes  the  courts  will  set  the  award  aside,  are  respec- 
tively set  forth  in  the  three  first  sections. 

The  four  succeeding  sections  treat  of — the  practical  steps 
to  be  taken  on  making  the  application — the  rule  to  show 
cause, — ^the  answer  that  may  be  given  by  the  party  support- 
ing the  award, — and  the  result  of  the  motion. 

(fl)  See  P.  3,  eh.  3,  8.  4,  p.  505.  (6)  See  P.  3,  ch.  3,  s.  5,  p.  514. 
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Part  III       fjie  eighth  and  last  section  is  occupied  with  considering 

the  course  which  is  sometimes  allowable, — of  referring  the 

award  back  to  the  arbitrator. 


SECTION  I. 

THE   JURISDICTION   OF  THE   COURTS   TO   SET   AN   AWARD 

ASIDE   ON   MOTION. 

When  sub-       It  is  only  when  the  submission  is  by  rule  of  coiut,  or  can 

rule  of    '    he  made  a  rule  of  court,  that  the  courts  have  any  jurisdiction 

*^"^*         to  set  aside  an  award  on  motion  (a).     When  the  submission 

was  by  agreement  out  of  court,  the  courts  of  common  law 

had  no  authority  to  set  aside  an  award  until  the  statute  9  & 

10  Will.  III.  c.  15. 

For  misbehaviour  of  the  arbitrator,  the  only  remedy  was 
by  bill  in  equity,  since  it  could  not  be  pleaded  as  a  defence 
to  an  action  on  the  award ;  and  in  such  a  case  a  bill  in 
equity  still  remains  the  only  means  of  relief,  when  the  sub- 
mission, if  made  out  of  court,   does   not  Ml   within  the 
operation  of  the  above-mentioned  act  of  parliament  (&). 
Stat.  9  &         That  statute  provides  in  effect  that  in  all  cases  where  the 
c.  15.       '  submission  contains  an  agreement  for  making  it  a  rule  of 
any  of  the  superior   courts  of  record,    (among  which  the 
Court  of  Chancery  is  reckoned,)  the  award,  if  procured  by 
corruption  or  undue  means,  shall  be  set  aside  on  complaint 
made  within  a  limited  time  to  the  court  of  which  the  submis- 
sion is  agreed  to  be  made  a  rule  {c). 
Motion  in        The  lurisdiction  to  set  aside  an  award,  whether  at  com- 

court.  •* 

(a)  Mitchell  v.  Staveley,  16  £a8t>     327,  c.  notes. 
58.  (c)  Dawson  v.  Sadler,  1  S.  &  S. 

(6)  Veale  v.  Warner,  1  Saund.     537.    See  P.  1,  ch.  3,  s.  3,  p.  57> 
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mon  law  or  under  the  statute,  can  alone  be  exercised  on  ^^'^  ^^l* 
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motion  made  for  that  piupose  openly  in  the  court  of  which  — '- — -^ 
the  submission  has  been  made  a  rule:  for  a  judge  at  chambers  ^^^  ^^^^ 

,  a  judge  at 

has  no  power  to  set  aside  an  award,  though  in  vacation  he  chamben. 
can  stay  all  proceedings  imder  the  award  till  the  next  term, 
in  order  to  allow  time  for  an  application  to  avoid  it  to  be 
made  to  the  court  {d). 

An  award  made  pursuant  to  an  order  of  reference  on  the  Court  of 
trial  at  the  Lancaster  assizes  of  a  cause  in  the  Common  pi^^^ 
Pleas  at  Lancaster,  cannot  be  impeached  on  motion  in  the  Lancaster, 
courts  at  Westminster,  for  they  do  not  acquire  any  jurisdic- 
tion for  this  purpose  under  the  4  &  5  W.  lY.  c.  62,  s.  26, 
which  empowers  the  superior  courts  at  Westminster,  after 
trietls  of  actions  in  the  Common  Pleas  at  Lancaster,  to  grant 
new  trials  or  enter  verdicts  or  nonsuits. 

But  in  this  particular  case  the  application  may  be  made 
to  any  judge  at  chambers,  all  of  the  judges  being  appointed 
judges  of  the  Common  Pleas  of  Lancaster,  under  sect.  24  of 
the  act  {e). 


SECTION  IL 

WITHIN   WHAT   PERIOD   THE   MOTION   TO   SET   ASIDE   AN 

AWARD   MUST   BE   MADE.  .  ' 

I.   When  award  under  the  statute  of  William  III.'] — Time  for 
It  is  enacted  by  the  9  &  10  W.  III.  c.  15,  s.  2,  that  awards  J^f,,^ 
procured  by  corruption  or  undue  means,  shall  be  adjudged  under  the 
to  be  void,  and  be  set  aside,  provided  "  complaint  of  such  '** 
corruption  or  imdue  practice  be  made  in  the  court  where  the 

{d)  Cromer  v.  Churt,  16  M.  &        (e)  Byrne  v.  Fitzhugh,  6  Tyrw. 
W.  310.  2?1. 
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Part  III.  ^vle  is  made  for  submission  to  such  arbitration  or  umpirage, 

before  the  last  day  of  the  next  term  after  such  arbitration  or 

umpirage  made  and  published  to  the  parties.** 

If  an  award  be  made  in  vacation,  the  motion  to  set  it 
aside  must  be  made  before  the  last  day  of  the  ensuing  term. 
If  it  be  made  in  term  time,  the  party  has  the  remaining  por- 
tion of  that  term,  and  until  the  last  day  of  the  following 
term,  to  make  his  application.  Formerly  it  was  held  that 
an  award  made  between  the  essoign  day  of  Trinity  Term 
and  the  commencement  of  the  full  term,  was  to  be  held  as 
made  in  Trinity  Term,  and  that  therefore  an  application  to 
set  it  aside  made  in  Michaelmas  Term,  was  within  the  time 
limited  by  the  statute  (a).  But  since  the  recent  act  of 
]  1  G.  IV.  1  W.  IV.  c.  70,  s.  6,  which  directs  that  each  term 
shall  commence  on  a  particular  day,  as  the  three  days  pre- 
vious to  the  first  day  of  full  term  cannot  any  longer  be 
considered  as  part  of  the  following  term,  but  as  belonging  to 
the  previous  vacation  (6),  if  an  award  be  now  made  within 
them,  the  motion  must  be  made  in  the  term  immediately 
commencing. 

^lie^  wSt.  ^^  ^^^  *^™®  ^*  ^^  argued  that  a  party  need  not  apply  to 
ever  the  sct  aside  the  award  until  some  step  was  taken  to  enforce  it, 
moSon.  ^^*  Lord  Mansfield  held  the  words  of  the  statute  were  too 
plain  to  allow  of  such  a  construction  (c).  At  another  time 
it  was  contended  that  the  limitation  of  the  statute  only 
applied  to  cases  where  the  award  was  impeached  for  cor- 
ruption or  undue  practice,  and  that  the  award  might  be  set 
aside  at  any  time  for  objections  manifest  on  the  face  of  the 
instrument ;  but  the  courts  have  clearly  laid  it  down  that  the 
limitation  given  by  the  statute  applies  to  all  objections, 
intrinsic  as  well  as  extrinsic,  and  that  an  award,  however 
defective  on  its  face,  cannot  be  set  aside  on  any  grounds 
after  the  time  allotted  by  the  act.  If,  however,  any  attempt 
be  made  to  enforce  an  award  by  attachment,  the  application 


(a)  Burt,  In  re,  5  B.  &  C.  668.  (c)  Freame  v.  Pinneger,  1  Cowp. 

(h)  Price  v.   Hughes,    1    DowL     Q3. 

448. 
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may  be  resisted  at  any  time,  however  late,  for  defects  ap-  P^"  l^^* 
pearing  on  the  £ace  of  the  award  itself  (rf). 


The  statute  of  William  III.  (e)  provides  that  the  time  for  Publication 
setting  aside  an  award  shall  begin  to  run  after  the  award  is  tiee,  noti!^ 
made  "  and  published  to  the  parties.''  ^^^^ 

The  limited  period,  therefore,  is  not  necessarily  to  be  com- 
puted from  the  making  of  the  award,  but  from  the  publication 
of  it  to  the  parties. 

An  award  is  ordinarily  said  to  be  published,  as  soon  as  it 
has  been  executed  by  the  arbitrator  and  announced  as  his 
final  determination,  so  that  he  no  longer  retains  any  power 
of  alteration,  and  the  instrument  is  complete  as  an  award  {/)  - 
But  the  publishing  in  this  sense  is  not  the  publishing  re- 
quired by  the  statute,  which  demands  a  publishing  to  the 
parties.  There  is  no  publishing  to  the  parties  until  they 
have  notice  that  the  award  has  been  made  (ff).  This  notice 
is  sufficient ;  and  the  time  will  run  from  the  date  of  such 
notice,  although  it  be  not  until  long  after  that  the  party  has 
intimation  of  the  contents  of  the  award,  or  is  served  with  a 
copy  of  it  (A). 

As  in  cases  of  references  not  under  the  statute  the  courts  Notice  of 
commence  the  computation  of  the  period  allowed  for  set-  ?J^***  ^ 
ting  aside  the  award  from  the  publication  to  the  parties  by  ment  of  ex- 
analogy  to  the  statute  (t),  the  following  points  decided  on  ***** 
this  head  on  submissions  by  common  law  may  conveniently 
be  noticed  here.     In  a  case  in  the  Common  Pleas  it  was 
laid  down  that  an  award  was  to  be  considered  as  published 
to  the  parties,  when  the  parties  had  notice  that  it  was  ready 
for  delivery  on  payment  of  the  rea^sonable  charges ;  and  that 
when  the  arbitrator  gave  notice  that  the  award  was  ready, 
but  refrised  to  deliver  it  except  on  payment  of  an  alleged 

(rf)  Pedley  v.  Goddard,  7  T.  R.  W.  473. 

73 ;  Lowndes  v.  Lowndes^  1  East,  Iff)  Brooke  v.  MitcheU,  6  M.  & 

276 ;  Zacbary  v.  Shepherd,  2  T.  R.  W.  473 ;    Potter    v.  Newman,  4 

781 ;  Auriol  v.  Smith,  1  Turn.  &  Dowl.  504. 

R.    121;    Dubois    v.    Medlycott,  (&)  Hemswortb  v.  Brian,  7  M.  & 

Barnes,  55 ;  Stephenson  v.  Brown-  G.  1009< 

ing,  Barnes,  56.  (»)  Putter  v.  Newman,  4  Dowl. 

(e)  9  &  10  W.  III.  c.  15.  504. 

(/)  Brooke  v.  Mitchell,  6  M.  & 
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Pakt  III.  excessive  oharge,  the  court  held  that  the  award  was  not  pub- 

hshed  until  the  arbitrator's  charge  had  been  taxed  by  the 

officer  of  the  court  (k) . 

But,  in  a  subsequent  case,  the  Court  of  Queen's  Bench 
expressed  their  dissent  from  the  aboTC  decision,  and  held 
that  an  award  was  published,  when  the  arbitrator  gave  notice 
that  the  award  was  ready  to  be  delivered  on  payment  of  his 
charges,  whether  those  charges  were  reasonable  or  not(/). 

And  in  this  view  the  Court  of  Exchequer  concur,  on  the 
ground  that  it  leads  to  less  dispute  afterwards ;  whereas  the 
rule  in  MuMselbrook  v\  Dunkin  (m),  would  make  the  time 
for  moving  to  set  aside  the  award  depend  upon  the  variable 
time  when  the  Master  might  make  his  report  as  to  the 
reasonableness  of  the  charges  (n). 

In  a  more  recent  case  the  Court  of  Common  Pleas  seem 
to  have  held  that  an  award  was  published  by  a  notice  that  it 
was  ready  for  delivery  on  payment  of  a  specified  sum  for  the 
arbitrator's  charges,  although  it  was  suggested  that  that  siun 
was  excessive ;  for  when  the  plaintiff  moved  to  set  aside  the 
award  which  had  been  taken  up  by  the  defendant,  and 
alleged  as  an  excuse  for  not  applying  within  the  proper 
time  after  this  notice  of  the  award  being  ready  for  delivery, 
that  the  fee  demanded  by  the  arbitrator  was  extortionate, 
and  that  therefore  he  had  not  taken  up  the  award;  the 
court  expressed  a  very  decided  opinion  against  the  validity 
of  the  excuse,  the  party  not  having  applied  to  the  court  to 
have  the  arbitrator's  charges  taxed  by  the  Master  (o). 
Whether  Whether  the  courts  have  a  discretionary  power  of  allowing 
dye  ^iher  fru^her  time  than  the  statute  prescribes  for  the  application 
time  for      may  be  doubted. 

It  is  true  that  where  one  of  the  parties  improperly  kept  the 
submission,  and  thus,  it  was  contended,  prevented  it  being 
made  a  rule  of  court  within  the  term  following  the  making  of 
the  award,  and  rendered  it  impossible  for  the  other  party  to 

(Jk)  MuBselbrook  v.  Dunkin,  9  (n)  Brooke  v.  Mitchell,  6  M.  & 

Bing.  605.  W.  473. 

(/)  Macarthur  v.  Campbell,  5  B.  (o)  Moore  v.  Darl^,   1    C.  B. 

&  Ad.  518.  445. 

(m)  9  Bing.  605. 
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apply  to  set  aside  the  award  within  the  statutable  time ;  Wil-  '*'**'  ^^^* 

liamSy  J.,  on  a  motion  for  an  enlargement  on  these  grounds, 

made  on  the  last  day  but  one  of  the  term,  granted  the  party 
permission  to  move  to  set  aside  the  award  in  the  following 
term,  and  directed,  that,  if  a  rule  nisi  should  then  be  granted, 
it  should  be  dated  as  of  the  preceding  term  (p). 

But  the  propriety  of  the  above  decision  has  been  ques- 
tioned by  Coleridge,  J.,  on  several  occasions.  That  learned 
judge  remarking,  that  the  application  in  Perring  &  Keymer, 
In  re  (^),  was  ex  parte,  under  a  somewhat  similar  state  of 
facets,  came  to  a  contrary  decision;  expressing  strong 
doubts  of  the  power  of  the  courts  to  antedate  the  rule,  and 
saying  that  he  had  no  idea  that  the  courts  could  dispense 
with  the  provisions  of  an  Act  of  Parliament,  though  they 
might  dispense  with  their  own  rules  (r). 

On  a  more  recent  occasion,  where  a  party  on  the  last  day 
but  one  of  the  term  next  after  the  award  was  made^  asked 
leave  to  be  allowed  to  move  on  the  last  day  of  term  to  set 
aside  the  award,  on  the  ground  that  the  affidavit  on  which 
the  motion  was  intended  to  be  grounded  had  not  arrived 
from  the  country,  Maule,  J.,  refused  the  motion,  saying, 
that  to  allow  it  would  be  to  repeal  the  Act  («). 

A  subsequent  decision  in  the  Queen's  Bench  is  appa-  nrawinir  np 
rently  confirmatory  of  the  above  ruling.     A  rule  nisi  wasralfonbo- 
obtained  on  the  last  day  but  one  of  term  to  set  a.side  an  mission 
award  under  the  statute  made  in  the  previous  vacation;  the  ^^  P*** 
submission  wcus  not  made  a  rule  till  after  the  term  had  ex- 
pired ;  on  an  application  in  the  following  term  to  allow  the 
rule  embodying  the  submission  to  be  drawn  up  as  of  the  day 
on  which  the  motion  was  made,  and  to  enlarge  the  rule  nisi 
then  obtained,  and  to  allow  it  to  be  drawn  up  on  reading  the 
rule  founded  on  the  submission  so  drawn  up  as  prayed  for, 
Erie,  J.,  refused  the  motion,  saying  that  the  statute  was  pre- 
cise in  its  terms,  and  that  as  the  motion  before  the  submis- 

{p)  Perring  &  Keymer,  In  re,  Dowl.  133;  S.  C.  2  Jur.  1016; 

3  Dowl.  98.  Revnolds  v.  Askew,  5  Dowl.  682. 

(9)  3  Dowl.  93.  (s)  Evans  v.  HoweU,  In  re,  4  M. 

(r)    Smith  &  Blake,  In   re,    8  &  G.  767. 
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>'art  III.  sion  was  made  a  rule  could  not  be  attended  to  by  the  court, 

OH.  IX.  8.2. 

— ^ — '■ —  and  the  time  limited  bj  the  statute  had  expired,  the  party 
was  precluded  from  moving  for  another  rule  to  set  the  award 
aside.  It  appeared  that  the  party  moving  had  no  copy  of 
the  submission,  which  was  in  the  hands  of  the  opposite 
party,  who  refused  to  make  it  a  rule  of  court  in  time ;  but  no 
application  had  been  made  to  the  court  to  compel  the  latter 
to  produce  it  for  the  purpose  of  having  it  made  a  rule  {t). 

Still  more  recently,  however,  the  same  learned  judge  has 
drawn  an  important  distinction.  On  the  la^st  day  but  one  of 
the  term  next  after  the  making  of  the  award,  a  party  ob- 
tained a  rule  nisi  for  the  other  party  to  file  the  submission 
with  the  Master,  in  order  to  its  being  made  a  rule  of  court  as 
of  the  day  on  which  the  motion  to  set  aside  the  award  was 
made ;  and  that  the  rule  to  set  aside  the  award  should  be 
drawn  up  on  reading  such  rule.  The  party  applying  had 
good  ground  for  supposing  that  the  other  side,  in  whose  hands 
the  submission  was,  intended  to  make  it  a  rule  of  court,  and 
it  was  only  by  an  accident  that  that  result  did  not  take  place. 
Erie,  J.,  making  the  latter  rule  absolute,  observed,  "  The 
party  has,  within  the  time  limited  by  the  statute,  applied  to 
set  aside  the  award,  and  also  to  make  the  submission  a  rule 
of  court  as  of  the  same  dav  on  which  the  motion  was  to  be 
made.  The  distinction  between  the  present  case  and  those 
which  have  been  cited  I  take  to  be  this :  that  here  the  party 
applying  to  set  aside  the  award  did  take  the  initiative  within 
the  time  limited  by  the  statute,  and  that  he  was  not  able  to 
make  the  submission  a  rule  of  court  by  reason  of  its  being 
in  the  hands  of  the  other  party,  whereas  in  the  cases  which 
have  been  referred  to  the  motion  itself  was  made  after  the 
time  limited  by  the  statute.  If  there  had  been  no  reason  for 
supposing  that  the  submission  would  have  been  made  a  rule 
of  court,  so  as  to  enable  the  party  to  move  to  set  it  aside 
within  the  limited  time,  I  think  a  different  answer  must 
have  been  given  to  this  motion  "  (w). 

(0  Ro6B  v.  Ross,  16  L.  J.,  Q.  B.,     v.  Heminfir,  4  D.  &  L.  788 ;    S.  C. 
138 ;  S.  C.  4  D.  &  L.  648.  1 1  Jur.  658. 

(tt)  Midland  Railway  Company 


LIMIT  OF   TIME    FOR  MOTION. 


621 


In  Equity,  in  a  recent  instance,  the  Master  of  the  Rolls  ^^\  ^  2 

in  effect  extended  the  time  beyond  the  term  allowed  by  the — 

Statute.  A  motion  for  a  proceeding  to  carry  an  award  into  time  in 
execution  was  made  on  the  last  day  of  the  next  term  after  ^^'"^y- 
the  making  of  the  award.  The  order  asked  for  was  then 
resisted  by  the  counsel  for  the  opposite  party,  who  stated  in 
court  that  he  had  objections  to  make  to  the  award,  and  re- 
quested that  an  opportunity  might  be  given  for  making  a 
regular  and  formal  application  to  set  it  aside.  The  Master 
of  the  Rolls  directed  the  original  motion  to  stand  over  till 
the  first  day  of  the  following  term,  and  gave  the  party  ob- 
jecting liberty  then  to  dispute  the  award.  On  the  hearing, 
in  the  next  term,  though  it  was  contended  that  it  was  then 
too  late  to  raise  objections  to  the  award,  and  that  the  time 
could  not  be  extended,  the  Master  of  the  Rolls  allowed  them 
to  be  raised,  and  ultimately  set  the  award  aside  on  account 
of  the  irregular  conduct  of  the  arbitrator  (x). 

We  have  previously  seen  that  the  reference  of  a  cause  by 
agreement  out  of  court  is  a  reference  under  the  statute,  and 
not  at  common  law :  and  therefore  the  motion  to  set  aside 
the  award  must  without  tail  be  made  within  the  time  given 
by  the  statute  (^). 


II.  When  award  in  a  cause  at  common  latv,^  — The  refer-  Limitation 
ence  of  a  cause  by  an  order  of  a  judge,  or  an  order  of  Nisi  moving  at 
Prius,  or  by  a  rule  of  court,  is  not  a  reference  under  the  common 

law. 

Statute,  but  by  the  common  law  power  of  the  court,  and  the 
statutable  limitation  of  time  does  not  necessarily  apply  (z) : 
and  it  will  be  seen  that  the  same  limit  does  not  attach  in  all 
cases. 

When  a  verdict  is  taken  at  Nisi  Prius,  subject  to  a  refer-  When  yci^ 

diet  talcfin 

ence,  and  the  "  cause  only,"  or  (what  is  the  same  thing)  "  all  ©n  reference 
matters  in  difference  in  the  cause,"  are  referred,  and  the  arbi-  of  canae 

'  '  only. 

(x)  Harvey  v.  Shelton^  7  Beav.  Dowl.  682. 

455.  {z)  Anderson  v.  Coxeter,  1  Stra. 

(y)     Rushworth    v.   Barron,    3  301 ;    Potter  v.  Newman,  4  Dowl. 

Dowl.  317;   Reynolds  V.  Askew,  5  504. 
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Part  III.  trator  is  put  merely  into  the  place  of  the  jury,  his  award  islooked 

CH.    IX«  8a  M» 

upon  as  a  verdict,  and  a  motion  to  set  aside  the  award  must 

in  ordinary  cases  be  made  within  the  time  limited  for  a  mo- 
tion in  arrest  of  judgment  or  for  a  new  trial,  namely,  within 
the  first  four  days  of  term  which  occur  next  afiter  the  publi- 
cation of  the  award  (a).  Hence,  if  an  award  be  made  and 
published  to  the  parties  in  vacation,  the  application  must 
generally  be  made  within  the  first  four  days  of  the  following 
term ;  if  in  the  middle  of  term,  within  the  four  succeeding 
days  of  the  same  term. 

The   rule   equally   applies    whether    the    arbitrator    has 
to  decide  on  the  question  who  is  entitled  to  the  verdict,  or 
whether  he  has  only  to  ascertain  the  amount  of  the  plaintiff's 
damages  (6).       But   it  does    not    appear    to    have    been 
of  universal  acceptance  for  any  very  long  period,  for  Little- 
dale,  J.,  on  one  occasion  remarked  that  it  did  not  exist 
until  many  years  after  he  had  been  called  to  the  bar  (c). 
dSrt^tokra        ^  ^  verdict  be  taken,  subject  to  a  reference,  not  only  of 
on  referenfie  the  cause,  but  of  all  matters  in  difference  as  well,  then,  as 
an^SlT      ^'^  award  cannot  be  considered  merely  in  the  light  of  a  ver- 
matten.      diet.  Since  the  reference  contemplates  the  decision  of  matters 
beyond  those  in  the  cause,  the  analogy,  on  which  the  previous 
rule  of  applying  within  the  first  four  days  of  term  subse- 
quent to  the  award  is  founded,  fails,  and  the  courts  in  the 
exercise  of  their  discretion  have  adopted  a  different  limits 
namely,  that  fixed  by  the  statute  of  William  III.  (ci). 

It  is  true,  that  in  one  instance  of  a  reference  at  Nisi  Prius 
of  a  cause  and  all  matters  in  difference,  Lord  Tenterden,  C. 
J.,  expressed  his  opinion  that  the  application  should  properly 
be  made  within  the  time  for  a  motion  for  a  new  trial ;  but  that 
observation  was  extra-judicial  and  unnecessary  for  disposing 


(a)  Riccard  v.  Kingdon,  3  D.  & 
L.  7T3 ;  Paxton  v.  Great  North  of 
England  Railway  Company,  re- 
ported in  Riccard  v.  Kingdon, 
3  D.  &  L.  773 ;  Thompson  v.  Jen- 
nings, 10  Moore,  110;  Borrowdale 
T.  Hitchener,  3  B.  &  P.  244. 

(6)  Thompson  v.  Jennings,  10 
Moore,  110. 


(c)  Martin  v.  Barge,  6  N.  &  M. 
201 ;  S.  C.  4  A.  &  E,  973 ;  Men- 
by  V.  Proudlock,  4  Dowi.  54. 

[d)  Allenby  v.  Proudlock,  4 
Dowl.  54 ;  Paxton  v^^reat  North 
of  England  Railway^^mpany,  re- 
ported in  the  notes  to  Riccard  v. 
kincdon,  3  D.  &  L.  773 ;  Hay- 
ward  V.  Phillips,  6  A.  &  E.  119. 
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of  the  case  before  him  (e) ;  and  Littledale,  J.,  in  a  subse-  part  III. 
quent  ease  refused  to  act  upon  it  (/).  On  a  reference  of  a  ^*  "•  ^  ^' 
cause  and  all  matters  in  difference,  the  Court  of  Common 
Pleas  discharged  a  rule  for  setting  aside  an  award  on  the 
ground  that  the  rule  had  been  moved  for  after  the  first  four 
days  of  term ;  but  the  distinction  between  the  reference  of  a 
cause  and  a  cause  and  all  matters  in  difference  was  not  ad- 
yerted  to  in  the  argument  or  judgment  (^).  In  like  manner, 
the  Court  of  Exchequer  in  one  instance  held  the  application 
to  set  aside  an  award  made  in  the  preceding  term  on  a  re- 
ference at  Nisi  Prius  of  a  cause  and  all  matters  in  difference 
to  be  too  late  (h).  With  respect  to  this  case,  Coleridge,  J., 
said  that  the  report  was  so  short  that  it  was  difficult  to  say  on 
what  principle  the  decision  went,  and  that  it  seemed  proba- 
ble the  attention  of  the  court  was  not  directed  to  the  point 
in  question  (i). 

These  cases,  however,  so  tax  as  they  are  reaUy  inconsistent 
with  the  rule  adopted  from  analogy  to  the  statute,  may  be 
considered  as  deliberately  overruled,  for  that  limit  of  time 
has  been  fixed  afk;er  full  consideration  of  all  the  decisions. 

It  is  the  submission  and  not  the  award  that  decides  thq  SubmiBsion, 
limit,  for  where  by  the  order  of  Nisi  Prius  all  matters  in  dif-  fi^J^it. 
ference  were  referred  with  the  cause,  the  application  to  set 
aside  the  award  was  permitted  to  be  made  after  the  four 
first  days  of  term,  although  the  arbitrator  stated  in  his  award 
that  neither  party  had  any  claim  against  the  other  in  respect 
of  matters  in  difference  out  of  the  cause  (k). 

As  the  award  cannot  be  considered  as  a  verdict,  when  the  Broferenceof 

i>ii«i»i  I'll      cauae  or  of 

cause,  though  alone,  is  referred  at  a  stage  earlier  than  the  cause  and 
trial  at  Nisi  Prius  by  judge's  order,  or  rule  of  court,  the  dis-  ^^g^^JJ*"' 
cretionary  limit  for  setting  aside  the  award  in  such  cases  is  verdict 
the  period  given  by  the  statute  ;  and  of  course  the  limit  is 


(e)  Rawsihom  v.  Arnold,  6  B.  &  (h)  Sell  v.  Carter,  2  Dowl.  245. 

0. 629.  («)    AHenby    v.     Proudlock,    4 

(/)  Martin  v.  Bnrge,  4  A.  &  £.  Dowl.  54. 

973 ;  S.  C.  6  N.  &  M.  201.  {k)  Moore  v.  Butlin,  7  A.  &  £. 

(g)  Lyng  v.  Sutton,  5  Dowl.  39.  595. 
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Part  III.  the  same  \?hen  matters  beyond  the  cause  are  referred'  in  ad- 

-^ dition  (/). 

Time  for  When  the  award  directs  the  verdict  for  the  plaintiff  to 

enter  ver-  Stand,  subject  to  the  opinion  of  the  court,  a  motion  to  enter 
^'^^t'to  a  verdict  for  the  defendant  pursuant  to  a  point  raised  on 
pomt  stated  the  award,  (whether  the  arbitrator  be  or  be  not  specially  em- 
powered to  raise  questions,)  must  be  made  within  the  same 
time  as  a  motion  to  set  aside  the  award  ;  for  the  arbitrator 
having  expressly  decided  for  the  plaintiff,  the  application  is 
in  fact  an  application  to  set  aside  his  award ;  and  both 
terms  may  be  included  in  one  rule  ;  either  to  set  aside  the 
award  or  to  enter  the  verdict  according  to  the  opinion  of  the 
court  on  the  facts  found  (m). 


in  award. 


Discretion-       HI.    When  further  time  allowed  on  awards  at  common 
Sthertime  ^<*^'] — In  all  cases  of  references  by  common  law,  whether 
to  move,     the  prescribed  limit  be  that  adopted  from  analogy  to  a  ver- 
dict, or  that  founded  on  analogy  to  the  statute,  the  courts  in 
the  exercise  of  their  discretion  will,  on  sufficient  grounds 
being  shown  to  them,  allow  a  further  period  for  making  the 
When  no    application  to   set  aside   the  award  (it).     Thus,  where  an 
coonserF    ftward  was  made  on  a  reference  of  a  cause  at  Nisi  Prius,  the 
opinion,      court,  on  a  statement  of  facts  showing  it  was  impossible  for 
the  attorney  to  prepare  a  case  and  get  counsel's  opinion  on 
the  validity  of  the  award  within  the  four  first  days  of  term, 
on  application  for  that  purpose  made  on  the  second  day  of 
term,  enlarged  the  time  for  making  the  motion  to  a  day  later 
than  the  fourth  day  of  term  {o). 


{I)  Allenbv  v.  Proudlock,  4 
Dowi.  54;  Synge  v.  Jervoise,  8 
East,  465;  Rogers  v.  Dallimore,  6 
Taunt.  Ill;  Potter  v.  Newman,  4 
Dowl.  604. 

(m)  Pazton  v.  Great  North  of 
England  Railway  Company,  report- 
ed m  ELiccard  v.  Kingdon,  notes, 
3  D.  &  L.  773 ;  Anderson  v.  Ful. 
ler,  4  M.  &  W.  470. 

(n)  Allenby    v.    Proudlock,    4 


Dowl.  54 ;  Pax  ton  v.  Great  North 
of  England  Railway  Company,  re- 
ported in  the  notes  to  Riccard  v. 
Kinffdon,  3  D.  &  L.  773 ;  Rogers 
V.  Dallimore,  6  Taunt.  Ill;  Synge 
v.  Jervoise,  8  East,  465;  Hems- 
worth  V.  Brian,  7  M.  &  G.  1009 ; 
Worral]  v.  Deane,  2  Dowl.  261. 

(o)  Bennett  v.  Skardon,  5  M.  & 
R.  10. 
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In  a  late  case,  on  a  reference  by  judge's  order  of  a  cause  ^^**  ^'J' 
and  all  matters  in  difference,  where  the  defendant,  in  whose  ...._...,» 
feiyor  the  award  was,  improperly  kept  the  order  of  reference  Party  keep- 
from  the  plaintiff  and  prevented  its  being  made  a  role  of  ^^r  of  to- 
court  till  too  late,  Patteson,  J.,  granted  a  rule  giving  the  ^"Bnno^ 
plaintiff  an  additional  term  to  move  to  set  aside  the  award, 
and  directed  that  the  rule  to  set  aside  the  award,  if  granted, 
should  bear  date  on  the  day  of  the  application  for  the  enlarge<> 
ment.     The  motion  for  leave  to  move  (being  made  in  Easter 
Term)  asked  leave  to  move  in  Trinity  Term,  but  the  argu- 
ment on  that  rule  not  coming  on  until  Michaelmas  Term,  it 
having  been   enlarged  by  consent,   it  was  urged  that  the 
court  would  not  make   absolute  a  rule  which  could  have 
no  effect  when  granted,  as  Trinity  Term  had  elapsed ;  but 
the  court  intimated  that  they  thought  they  had  power  to 
mould  the  rule  accordingly,  as  it  had  stood  over  by  consent ; 
and  the  rule  was  ultimately  drawn  up  allowing  the  party  to 
make  his  motion  to  set  aside  the  award  in  the  Michaelmas 
Term  then  instant  (/>). 

Where  a  whole  term  had  elapsed  after  an  award  made  on  Coonsel 
a  submission  by  a  judge^s  order,  the  court  entertained  the  nioY?in 
motion  in  the  second  term,  and  set  aside  the  award,  the  ^^^* 
merits  being  clear,  and  the  counsel  having  been  instructed 
to  move   earlier,  but  having  for  some  cause  failed  to  do 
so  iq). 

Where  the  rule  to  set  aside  the  award  was  enlarged  by  Fint  rale 
consent  to  beyond  the  limited  period,  and  then  ultimately  on'technLcal 
discharged  on  a  preliminary  technical  objection,  Patteson,  grounds. 
J.,  being  of  opinion  that  had  the  rule  not  been  so  enlarged, 
but  disposed  of  on  the  same  ground  within  the  first  term, 
the  party  might  within  that  term  have  moved  again,  thought 
this  a  sufficient  reason  for  allowing  a  second  application  as 
soon  as  the  first  rule  was  discharged  (r). 

But  a  party  who  would  take  the  case  out  of  the  ordinary  Stating  ex- 
rule  must  show  clearly  to  the  court  why  the  application  is  delay. 

(0)   Bottomley    v.  Buckley,    4     111. 
D.  k  L.  157.  (r)  Sherry  v.  Oke,  3  Dowl.  349. 

(q)  Rogers  v.  Dallimore,  6  Taunt. 

s  s 
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'I!f "*  ^  made  too  late.     Hence,  if  after  the  nsiial'  petiod  infonnatioii 
...^.._  be  obtained  of  facts  which  afford  grounds  cf  impeaching  the 
award,  the  rule  will  be  refused,  unless  the  party  positively 
allege  that  he  did  not  know  of  the  circumstances  on  which 
Partjmi^  he  relies  in  time  (s).     It  is  no  sufficient  reason  for  delay  on 
ponent.       the  part  of  libe  plaintiff,  that  he  failed  to  move  in  time,  as 
the  defendant  had  misled  him,  by  stating  that  he,  the  de- 
fendant^ intended  to  move  to  set  the  award  aside ;  for  the 
plaintiff  ought  not  to  have  relied  on  the  defendant  but  to 
have  proceeded  himself  (0- 
Arbitrator       xbe  cases  which  have  been  previonsly  cited  as  showing 
exeetttTo     that  an  award  is  to  be  considered  as  published  to  me  parties, 
^'  although  it  can  only  be  had  <m  payment  to  the  arbitrator  of 

an  extortionate  fee,  prove  also,  that  tbe  fauct  of  the  party  on 
that  ground  haying  delayed  to  take  up  the  award,  and  so 
remaining  ignorant  of  its  contents,  is  an  insufficient  excuse 
for  not  applying  to  set  aside  the  award  in  time.   - 1^  however, 
the  party  had  had  ihe  arbitrator's  charges  taxed,  and  had  de- 
manded the  award,  tendering  the  sum  found  reasonable  by  the 
Master,the  court  perhaps  would  have  granted  some  indulgence 
if  the  arbitrator's  continued  refusal  to  deliver  the  award  had 
obstructed  the  party's  moving  in  due  course  (u), 
Beoent  ap-       Where  an  arbitrator  makes  an  award  after  one  of  the  par- 
of  auignee.  ^^s  becomes  insolvent,  and  the  assignee  is  not  appointed 
until  two  terms  have  expired,  the  court,  it  seems,  will  not 
hear  him,  althougli  he  moves  to  set  aside  the  award  imme- 
Isfojngof   diately  on  his  appointment  (a:)^     So  the  circumstance  tliat 
l,mj]„^ptcy.  a  fiat  in  bankruptcy  has  issued  against  the  plaintiff  is  no 
reason  for  extending  the  time  (y). 

(«)  Reynolds  v.  Askew,  5  Dowl.  9  Binf.  60^. 

682.  (r)  Hobbs  v.  Ferrars,  8  DowL 

(t)  Emet  V.  Ogden,  7  Bing.  258.  779. 

(«)  Macarthur  v.  Campbell*  6  B.  (y)  Hemsworth  v.  Brian,  7  M.  & 

&  Ad.  618  ;  Moore  v.  Darky,  1  C-  6.  1009. 
B.  446;  Moflselbrook  v.  Siunkin, 
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SECTION  III. 

FOR  WHAT  CAUSES   AN  AWARD   MAY   BE   SET   ASIDE   ON 

MOTION. 


I.   Where  the  conduct  of  the  arbitrator  corrupt  or  irre-  Paet  III. 
gular.] — We  may  remark  as  a  general  rule  that  every  ground     * 
of  relief  in  equity  against  an  award  is  equally  open  in  the  A^  ^^'^"g 
courts  of  common  law  on  motion  in  a  summary  way  to  set  available. 
the  award  aside  (a). 

In  every  court  of  law  or  equity  the  award  will  be  set  aside  Coimptioii 
on  motion,  if  it  be  proved  that  the  arbitrator  is  corrupt  or  of  arbitia- 
partial  {b)y  or  that  he  is  secretly  interested  in  the  subjects- 
referred  (c). 

There  may  be  ample  misconduct  in  a  legal  sense  to  make  Legal  mis- 
the  court  set  aside  an  award,  even  where  there  is  no  ground  ^bitiator, 
for  imputing  the  slightest  improper  motives  to  the  arbitra- 
tor (£^).     Thus  the  award  will  be  set  aside,  if  the  arbitrator  Refosing 
refuse  to  postpone  a  meeting  for  the  purpose  of  allowing  a  ^^^  ^,^^ 
party  time  to  get  counsel  on  his  part^  where  the  other  side 
unexpectedly  appears  by  counsel  {e) ;  so  if  he  receive  affi- 
davits instead  of  viva  voce  evidence,  when  he  is  directed  to 
examine  the  witnesses  on  oath  (/)  ;  but  not  if  he  omit  to  Omitting  to 
swear  the  witnesses,  and  the  party  at  the  meeting  do  not  nesses. 
request  him  to  administer  the  oath,  or  afiter  objecting,  sub- 
sequently acquiesce  in  the  mode  of  examination  (^). 

The  award  may  be  impeached  if  the  arbitrator  make  his  Not  hearing 
award  without  having  heard  all  the  evidence  (A),  or  having  ^^'^' 

(a)  R.  v.  Wheeler,  3  Burr.  1257 ;  («)  Whatley  v.  Morland,  2  Dowl. 

LiDffood  V.  Eade,  2  Atk.  501.  249.    See  P.  2,  ch.  4^  b.  1^  d.  2»  p. 

(6)   Tittenson  v.  Peat,  3  Atk.  168. 

529 ;  Morgan  v.  Mather,  2  Yes.  Jr.  (/)  Basks  v.  B^ks,  1  Gale,  46. 

15.  (a)  Ridoat  v.  Pye,  1  B.  &  P.  91. 

(c)   Earle  v.  Stocker,  2  Vem.  See  P.  2,  ch.  4,  8.  1  d.  5,  p.  176. 

251.  (h)  Phipps  v.  Ingnm,  3  DowL 

{d)  Pbipps  v.  Ingrain,  3  Dowl.  669. 
669. 
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Part  III.  allowed  the  party  reasonable  opportunity  of  proving   his 

— — whole  case(f).      So,  also,  if  contrary  to  the  principles  of 

^^mmuig  jia^^pi^j  justice  he  examine  a  witness  or  a  party  privately  or 
purtj  ab-    in  the  absence  of  his  opponent ;  unless  the  irregularity  be 

subsequently  waived  by  the  parties  (k), 
^'^^^^      If  the  arbitrator  proceed  ex  parte  without  sufficient  cause, 
improperiy.  or  without  giving  the  party  absenting  himself  clear  notice  of 
his  intention  so  to  proceed,  the  award  will  be  avoided  {I). 
oontide^a^  So,  likewise,  if  he  refuse  to  hear  evidence  on  a  claim  within 
ni^tw  in     scope  of  the  reference,  on  a  mistaken  supposition  that  it  is  not 
within  it{m);  but  not  if  he  erroneously  reject  admissible  or 
receive  inadmissible  evidence  (n).     His  refusing  to  hear  ad- 
ditional evidence  tendered,  when  the  whole  case  is  referred 
back  to  him  by  the  court,  is  fatal  (o),  but  not  so,  when  the 
award  is  sent  back  with  a  view  to  a  particular  amendment 
only  being  made  ( p)» 
^®  ^\   ^.      When  there  are  several  arbitrators,  if  one  of  them  take  coun- 

■evenUarbi-      i,  .    .  . 

tmtonusiiig  sel  s  Opinion  on  an  mcorrect  statement  of  the  facts,  and 

ando^on.  ^^^^o^ingly  act  upon  it,  the  award  will  be  set  aside,  but  not  if  he 

take  an  opinion  on  a  case  truly  drawn  up  (q).   So  if  one  dele- 

Deiegatixig  gate  his  authority  of  deciding  a  point  of  law  to  another  abso- 

one  another,  lutcly  (r),  but  not  if  he  merely  give  up  his  own  opinion  to 

Two  of       the  other  («).    Even  when  the  submission  provides,  that  an 

traton  acv   B'^ard  made  by  any  two  out  of  the  three  arbitrators  shall 

ing  alone,    fee  valid,  if  two  of  them  hold  meetings  alone,  without  notice 

to  the  third,  the  award  may  be  impeached ;  but  not  if  after 

notice  the  latter  stay  away  (t) ;    so  it  will  be  bad  if  the  two 


(f)  Pepper  v.  Gorham,  4  Moore, 
14S.  SeeP.  2,  ch.  4, 8. 1,  d.  6,  p.  178. 

(k)  Dobson  v.  Groves,  6  Q.  B. 
637;  Harvey  v.  Shelton,  7  Beav. 
455.  See  P.  2,  ch.  4,  b.  1,  dd.  9, 
10,  pp.  185,  189* 

(/)  Gladwin  v.  Chilcote,  9  DowL 
550.  See  P.  2,  ch.  4,  8.  1,  d.  11, 
p.  191. 

(m)  Samuel  v.  Cooper,  2  A.  & 
E.  752. 

(fi)  Hagger  v.  Baker,  14  M.  & 
W.  9.  See  P.  2,  ch.  4, 8.  1,  d.  12, 
p.  193. 


(o)  Nickalla  v.  Warren,  6  a  B. 
615. 

(p)  Howett  v.  ClemeDte,  1  C.  B. 
128.  See  P.  2,  ch.  4,  8.  1,  d.  1^ 
p.  198. 

ig)  Hare,  In  re,  6  Bing.  N.  C 
158.     See  P.  2,  ch.  4,  s.  2,  d.'^3,  p. 

204. 

(r)  Little  v.  Newton,  9  Dowl 
437. 

is)  Eardley  v.  Steer,  4  Dowl.  423. 
See  P.  2,  ch.  4,  e.  3,  d.  1,  p.  208. 

(/)  DaDing  v.  Matchett,  Willes, 
215. 
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exclude  the  third  from  the  meetings  by  force  or  fraud,  or  ^^''  ^^J- 
make  an  award  without  first  taking  his  opinion  (u).  ' 

An  umpirage,  or  award  of  an  umpire,  may  be  set  aside,  if  Arbitnton 
the  two  arbitrators  appoint  the  former  by  lot  and  not  ^7^^^^ 
choice  {x)f  unless  the  parties  have  consented  to  that  mode  lot. 
of  appointment,  or  afiter  knowledge  of  it  have  waived  any 
objection  (y).     So  also,  if  the  umpire  make  his  award,  re-  Umpire  not 
fusing  to  rehear  the  evidence,  his  decision  will  be  set  aside  ;  ^g^"* 
but  the  award  will  be  sustained,  if  the  parties,  by  the  sub- 
mission,  or  by  their  conduct,  have  agreed  to  relieve  him 
from  the  duty  of  re-examining  the  witnesses  {z). 


II.  When  the  award  a  mistaken  decision  in  law  or /act.]  Brroneoui 
— An  award,  good  on  its  face,  cannot  be  set  aside  for  an  arb^tor. 
erroneous  judgment  of  the  arbitrator  on  a  question  of  law ; 
nor  will  the  court  review  his  decision  as  to  the  facts,  or 
allow  the  merits  of  the  case  to  be  gone  into  (a) :  although 
in  very  early  times  the  Court  of  Chancery  took  upon  itself 
to  examine  the  propriety  of  the  arbitrator's  decision  as  to 
ihe  amount  of  damages,  and  set  aside  the  award  where  the 
damages  awarded  were  deemed  excessive  {b). 

The  court  will  not  set  aside  an  award,  on  a  suggestion  that  Arbitntor 
the  arbitrator  has  allowed  in  account  premiums  of  insurance  je^ity^of  a 
on  an  illegal  voyage  to  a  hostile  port,  the  legality  of  the  contract. 
ground  of  the  insurance  being  for  the  consideration  of  the 
arbitrator  (c). 

When  the  arbitrator  has  made  a  mere  mistake  in  the  com-  Whether 
putation  of  the  amount  awarded,  intending  to  give  a  difierent  ^"^"^^  "** 


(«)  Templeman  &  Reed,  In  re,  9 
Dowl.  962.  See  P.  2,  ch.  4,  8.  3, 
d.  3,  p.  211. 

(x)  Cassell,  Id  re,  9  B.  &C.  624. 

(y)  Tunno  &  Bird,  In  re,  5  B.  & 
Ad.  488.  See  P.  2,  ch.  4,  8.  4, 
d.  3,  p.  220. 

(g)  Salkeld  &  Slater,  In  re,  12  A. 
&  E.  767.  See  P.  2,  ch.  4,  s.  4, 
d.  5,  p.  230. 

(a)  Lancaster  v.  Remington,  4 


A.  &  E.  346.  See  P.  2,  ch.  5,  8.  8, 
d.  1,  p.  295. 

{b)  Cooper  v.  ,  3  Rep.  in 

Chanc.  42, 76,  A.  D.  1672 ;  S.  C.  2 
Vem.  251;  1  Eq.  Cas.  Ab.  49; 
Younge  v.  Cooke,  3  Rep.  in  Chanc. 
45,  82 ;  Brown  v.  Brown,  ]  Vem. 
157,  A.  D.  1683. 

(c)  Wohlenberg  v.  Lageman,  6 
Taunt.  250. 
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Past  III.  gum  than  that  set  down  in  the  award,  the  present  ioelioation 
'  of  the  courts  of  law  is  to  hold  that  the  award  cannot  on  that 

aside  for     account  be  set  aside.     The  question  how  £eur  an  award  is 
taC^arbi-  imp^&ohable  for  a  mistake,  either  appar^t  on  the  face  of 
trotor.        the  instrument  or  not,  wbellier  made  out  by  extrinsic  state- 
ments of  the  arbitrator,  or  raised  purposely  in  his  award  for 
the  opinion  of  the  courts,  has  been  already  discussed  at 
length  (fi{). 

There  do  not  seem  to  have  been  any  recent  decisi<m9  in 
equity  respecting  the  effect  of  a  mistake  on  the  award,  so  as 
to  enable  one  to  pronounce,  how  far  the  modem  decisions  of 
the  common  law  courts  on  this  head  will  meet  with  the 
sanction  and  adoption  of  the  equity  judges. 

It  is,  however,  desirable  that  an  uniformity  of  practice  and 
principle  should  prevail  in  all  the  courts  on  subjects,  which 
in  every  court  are  to  be  decided  on  equitable  grounds,  and 
not  on  any  technical  rules  of  legal  construction. 


Void  awaid  i^i-  When  the  award  is  a  nullity,^ — If  the  awaxd  be  alto- 
when  aet  gether  void,  and  can  be  considered  a  nullity,  and  nothing 
can  be  done  upon  it  but  by  suit,  as  where  the  arbitrator's 
authority  has  been  revoked,  the  court  will  nq^  usually  inter- 
fere to  set  i^i  ^idcj  becausiB  any  suit  brought  to  epforce  it 
must  fail.  But  there  is  an  exception,  where  something  may 
be  done  under  the  awards  which  renders  the  intejrferenoe  of 
the  court  necessary  ;  for  instance,  when  the  award  orders  a 
verdict  to  be  entered,  the  court  will  set  it  aside,  though  the 
submission  had  been  revoked ;  since  if  the  award  be  allowed 
to  stand,  the  party  would  be  entitled  to  judgment,  and  might 
issue  execution  (e). 
Award^  An  award  made  afiber  the  time  for  making  it  has  expired, 

will  often  be  set  aside  {/),  unless  the  conduct  of  the  parties 


(d)  Phillips  V.  Evans,  12  M.  &  Dowl.  779;  Worrall  v,  Deane,  2 
W.  309.      See  P.  2,  ch.  6,  s.  8,  p.  Dowl.  263. 

295.  (/)  Swinford  &  Horn,  In  re,  6 

(e)  Doe  d.  TurnbuU  v.  Brown,  6  M.  &  S.  226.    See  P.  2,  ch.  3,  s.  1, 
B.  &  C.  384;  Hobbs  v.  Ferrars,  8  d*  2,  p.  132. 


made  after 
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have  amounted  to  aa  enlargement  of  the  period  (^) ;  so  also,  P^^t  m* 
as  just  noticed,  will  an  award  made  after  the  submission  has  '  '  *  ' 
been  revoked,  either  by  the  will  of  the  party,   or  by  his  time  ex- 

The  want  of  a  proper  stamp  is  no  ground  for  setting  aside  tion. 
an  award,  when  no  steps  have  been  taken  to  enforce  it  (»').     aux^f^ 

Nor  can  it  be  attacked  for  the  want  of  a  recital  to  show  Defident 
that  the  arbi(ratoir  has  jurisdiction  (it),  or  for  a  false  re-'^^* 
cital  (/). 


IV.   When  the  award  is  not  Jinal.] — ^When  the  award  is  Two 
not  final,  it  will,  be  set  aside.     If,  without  special  power,  the  Jj^l^^^. 
arbitrator  make  two  awards,  each  deciding  part  of  the  matters  ing  port, 
referred,  and  not  one  entire  award  on  all  together,  both  may  a^aM. 
be  set  aside-,  for  there  is  no  one  final  award  on  all  the  sub- 
jects (m).     So  also  if  the  award  fail  to  decide  on  all  the  Award 
matters  referred  for  determination  (n),  whether  the  omission  ^^^j[^^^ 
appear  on  the  face  pf  the  award,  or  be  s^own  to  the  court  matten. 
by  affidavit ;  but  it  will  not  be  set  aside,  if  the  question  un- 
decided were  not  notified  to  the  arbitrator  as  a  matter  in 
difference,  or  the  parties  showed  by  their  conduct  that  they 
did  not  mean  him  to  decide  it  (o).    So  it  will  be  avoided,  if  it  ReMnrfxig 
reserve  a  point  for  the  fi:^ture  deciedon  of  the  arbitrator,  or  H^daewfln. 
delegate  the  determination  of  it  to  another  (/?);    but  no 
objection  attaches  to  delegating  to  the  Master  the  taxing  of 
costs,  or  appointing  a  stranger  to  perform  a  mere  ministerial 
duty(y).  • 

It  will  also  be  set  aside  as  not  being  final,  if  it  dispose  of  Not  dead- 

ing  the 

(g)  Hallett  v.  Hallett,  7  DowL  (m)  MTintcr  v.  Munton,  2  Moote, 

389«     See  P.  2,  ch.  3,  8.  2,  d.  2,  p.  723.     See  P.  2,  ch.  5^  s.  3,  p.  249. 

141.  (n)  Bamuel  v.  Cooper,  2  A.  &  E. 

{k)  Ckpham  v.  Higham,  I  Bing.  752.    See  P.  2,  ch.  5>  8.  4,  p.  250. 

87 ;  Potts  v.  Ward,  1  Marsh.  366.  (o)  Rees  v.  Waters,  16  M.  &  W. 

See  P.  2,  ch.  3,  s.  3,  d.  8,  p.  162.  263.    See  P.  2;ch.  5^  s.  4,  d.  1,  p. 

(t)  Preston  v.  Eastwood,  7  T.  R«  251. 

95.  ip)  Tandy  v.  Tandy,  9  Dowl. 

{k)  Greorge  v.  Lousley,  8   fiast^  1044. 

12.    See  P.  2,  ch.  5,  s.  2,  p.  245.  (q)  Pedley  v.  Goddard,  7  T.  R. 

(/)  Trew  V.  Burton,  1  C.  &  M.  73.    See  P.  2,  ch.  5,  s.  4,  dd.  10, 

533.     See  P.  2,  ch.  5,  8.  2,  p.  245.  1 1,  pp.  271,  274. 
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!!t*!^^J^i  a  cause  referred  merely  by  directing  a  nonsuit  (r) ;  or  when 
it  ought,  for  the  purposes  of  costs,  to  show  in  whose  fftTorihe 
cause  is  decided,  if  it  award  merely  that  the  proceedings  in 


On  all  the  the  causc  are  to  cease  (s) ;  or  if  it  fail  to  decide  every  issue 
periy.  joined  in  the  cause  (/).  But  a  party  in  whose  favor  a  mis- 
Mistake  in  take  is  made  cannot  avail  himself  of  it  to  set  aside  the 

fiiTor  of 

partjr 

moTing. 


Directing 
unautho- 
rised  entry 
of  Yerdict, 


award.  Thus  a  defendant  cannot  urge  that  the  arbitrator 
has  improperly  divided  a  plea  of  set-off,  awarding  part  of  the 
issue  raised  on  that  plea  in  his  favor,  and  part  for  the 
plaintiff;  whereas  the  whole  issue  ought  to  have  been  found 
for  the  latter  (u). 

The  award  will  be  set  aside  in  the  Court  of  Queen's 

Bench,  (but  not  in  the  Exchequer,)  if  it  decide  a  cause  only 

by  an  unauthorized  direction  that   a  verdict  should    be 

entered  (x).  If  it  omit  to  award  damages  on  the  issues  found 

for  the  plaintiff  (y)  it  may  be  impeached,  but  not  if  there  be 

an  issue  found  for  the  defendant  on  a  plea  covering  the 

Omitting  to  whole  causc  of  actiou  (z).     It  may  be  assailed  for  omitting 

damage!      to  asscss  damages  on  a  new  assignment,  on  which  the  plaintiff 

properly,     -j^^^  signed  judgment  for  want  of  a  plea  (a) ;  and  probably  in 

many  cases  for  not  assessing  contingent  damages  on  a 

demurrer  (b). 

Not  finding      When  all  matters  in  difference,  as  well  as  the  cause,  are 

defendant'!  referred,  and  the  arbitrator  finds  for  the  defendant  on  the 

teuoiB,        general  issue  in  debt,  the  award  may  be  set  aside  for  failing 

further  to  ascertain  the  amount  of  the  defendant's  set-off  (c). 

Directing     Deciding  a  cause  by  an  unwarranted  direction  that  a  judg- 

ed  e^"(^  ^^^"^  ^  entered,  is  a  sufficient  ground  of  motion  ;  but  not  if 

jadgnMni.    the^award  also  show  by  other  provisions  how  the  cause  has 


(r)  WUd  V.  Holt,  9  M.  &  W. 
161. 

(s)  Hunt  V.  Hunt,  6  Dowl.  442. 
See  P.  2,  ch.  0>  e.  2,  d.  1,  p.  339. 

(0  Kilbum  V.  Kilbum,  l3  M.  & 
W.  671.  See  P.  2,  ch.  6,  e.  2, 
dd.  3^  4,  pp.  342,  343. 

(ii)  Moore  v.  Butlin,  7  A.  &  E. 
595. 

(«)  Hawkyard  v.  Stocks,  2  D.  & 
L.  936 ;  Cock  v.  Gent.  13  M.  &  W. 
36^.     See  P.  2,  ch.  6,  s.  3,  d.  3,  p. 


354. 

(y)  Wood  T.  Duncan,  7  DowL 
91. 

(t)  Warwick  v.  Cox,  1  D.  &  L. 
986.     See  P.  2,  ch.  6,  8.  4,  p.  355. 

(a)  Wykes  v.  Shipton,  8  A.  & 
£.  246. 

(6)  Cooper  V.  Langdon,  9  M.  & 
W.  60. 

(c)  Maloney  v.  Stockley,  2  DowL 
N.  S.  122.  See  P.  2,  ch.  6«  a.  4,  p. 
361. 
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been  determined  (d).    If  the  arbitrator^   when  empowered.    Part  III. 

OB.    IX   fl    ft* 

neglect^  although  requested,  to  decide  a  question  raised  by  ^ — IJ — 
the  pleadings  as  to  the  plaintifTs  right  to  judgment  non  non^°* 
obstante  veredicto,  the  award  will  probably  be  set  aside  (e).  staDte  Tere* 

When  the  arbitrator  is  bound  to  award  some  costs,  and  omit'tixig  to 
gives  none,  or  to  ascertain  their  amount,  and  fails  to  do  so,  ^7^ 
a  motion  may  be  made  to  impeach  his  decision  {/),    On  a  costs. 
general  reference,  when   the  costs  of  the  cause  abide  the  Not  dedd- 
event  of  the  award  as  to  the  cause,  it  will  be  a  good  ground  "'^^^ 
of  motion,  that  the  arbitrator  has  awarded  one  gross  sum  in  from  other 
respect  of  the  cause  and  all  other  matters  together,  since  it  "^ 
cannot  be  seen  for  whom  the  cause  is  decided  (g) ;  or  if  the 
cause  be  determined  for  the  plaintiff,  since  it  cannot  be  said 
what  amount  of  damages  he  has  recovered  in  the  action,  so 
as  to  give  information  on  what  scale  his  costs  are  to  be 
taxed  (h).    But  if  no  injury  can  result  to  the  defendant  from  Party 
the  omission  to  separate  the  damages,  the  defendant  will  not  ^^^  ^^ 
be  allowed  to  impeach  the  award  for  this  defect  (t).  omiMon. 

If  an  award  respecting  partnership  matters  be  not  finals  Awaid  not 
for  want  of  providing  for  the  case  of  a  deficiency  of  assets,  Sr  J^I* 
and  there  be  a  deficiency  in  fetct  shown  to  the  court,  it  wiU  ^^"^  ^, 
be  set  aside  {k).  fnnds. 


v.   When  the  award  is  uncertain,'] — ^When  the  award  is  Uncertaan 
uncertain  it  may  be  set  aside.     Thus,  if  it  be  doubtful  ^^^"'^^ 
whether  the  award  has  decided  the  questions  referred  (/),  or  As  to 
how  it  has  determined  them  (m) ;   so,  when  it  leaves  a  dis-  Notspedfy- 
puted  amount  of  money,  other  than  costs,  unascertained  («) ;  ii»gp««>n»« 


(d)  Doe  d.  Body  v.  Cos,  4  D.  & 
L.  75.  See  P.  2,  ch.  6,  8.  6,  d.  1, 
p.  362. 

(«)  Allen  V.  Lowe,  4  Q.  B.  66 ; 
See  P.  2,  cb.  6,  8.  6,  d.  2,  p.  363. 

(/)  Morgan  v.  Smith,  1  Dowl. 
N.  S.  617.  See  P.  2,  ch.  7,  s.  1, 
d.  3,  p.  373. 

(ff)  Croebie  v.  Holmes,  3  D.  &  L. 
566. 

{k)  Land  v.  Hudson,  1  D.  &  L. 
236.  See  P.  2,  ch.  7>  8.  2,  d.  2,  p. 
381. 


(t)  Taylor  v.  Shatdeworth,  6 
Binff.  N.  C.  277. 

(£)  Rouih  V.  Peach,  2  Anst.  519; 
S.  C.  3  Anet.  637. 

(/)  Tribe  &  Upperton,  In  re»  3 
A.  &  £.  295. 

(m)  Mortin  v.  Burge,  4  A.  &  E. 
973.    See  P.  2,  ch.  5,  8,  5,  d.  li,  p. 

277. 

(fl)  Marshall  &  Dresser,  In  re,  3 
CL  B.  878.  See  P.  2,  ch.  5,  e.  5, 
dd.  2,3,  pp.  279,281. 
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Part>III.  gQ  ^nrhen  it  does  not  specify  which  of  two  persons  is  to  do  a 

—  certain  Siot  (o) ;  or,  when  empowered  to  give  general  direc- 

in  its^dlra^  ^^^^  whflt  shall  be  done,  the  arbitrator  fails  to  prescribe 

^^^^*         them  with  sufficient  particularity  {p). 

Not  finding.     On  a  reference  bjr  an  executor,  an  award  ascertaining  a 

on  nurotiii  -  - 

balance  due  from  the  testator,  and  ordering  the  executor  to 
pay  the  amount  ^*  out  of  the  assets,'*  will  not  be  set  aside 
as  uncertain  for  omitting  to  ascertain  whether  there  are 
assets  (g). 

ln«MMiBtent     When  the  award  is  substantially  inconsistent  and  repug-. 

nant  nant^  It  wjil  be  set  aside  (r). 


Ezcestof 
anthority* 


VI.  fVhen  the  arbitrator  has  ea:ceeded  his  authorityJ] — 
That  the  arbitrator  has  exceeded  his  authority  is  ^  good 

Ab  to  anb-  ground  of  motion.  Thus  if  he  award  on  matters  not  sub- 
mitted to  him  (^),  or  award  as  to  costs  without  authority  (/), 

Af  tooMia.  or  improperly  direct  costs  to  be  taxed  as  between  attorney 
and  client  (u),  the  award  is  open  to  objection ;  so  if  without 
power  to  say  what  shall  be  done  by  the  parties^  he  give 

Aa  to  direo-  unwaxTSjited  directions  a^  tp  the  replacement  of  some  fix- 
tures {x) ;  or  if  instead  of  deciding  whether  a  title  to  an 
estate  be  good,  he  award  that  the  party  shall  take  it  with  all 
faults  on  receiving  an  indemnity  (y) ;  so  if  he  attempt  to 

Aatofntarej^griii^te  the  payment  of  sums  to  come  due  in  future,  the 
submission  being  confined  to  present  difierences  (z) ;   so 

As  to  part-  also  if  he  award  all  the  partnership  stock  and  efi*ects  to  one 

efifocta,        partner,  when  the  submission  contemplated  a  division  be- 


(o)  Lawrence  V.  Hodgson,  1  Y. 
Sc  J.  16.  See  P.  2,  ch.  5,  s.  5, 
d.  S,  p.  287. 

(p)  Stonebewer  v.  Farrar,  6  Q. 
B.  730.  See  P.  2,  ch.  8,  s.  2, 
d.  3,  p.  418. 

(q)  Love  v.  Honeybourae,  4  D. 
&  R.  814. 

(r)  Ames  v.  Milward,  8  Taunt. 
637.     See  P.  2,  ch.  5,  8.  7,  p.  291. 

(s)  Tandy  v.  Tandy,  9  Dowl, 
1044 ;  Warren  v.  Green,  Ca^  temp. 
Finch.  141 ;  Morgan  v.  Mather,  2 
Ves.  Jr.  15.    See  P.  2,  ch.  5,  s.  9- 
p.  316. 


(t)  Boodle  V.  Davies,  3  A.  &  E. 
200.  See  P.  2,  ch.  7.  8.  i,  dd. 
I,  3,  pp.  370,  373. 

(«)  Seckham  v.  Babb«  8  DowL 
167.  See  P.  2*,  ch.  7,  8. 1,  d.  3,  p. 
376. 

{»)  Price  V.  Popldn,  10  A.  &  E. 

139. 

(y)  Ross  V.  Boards*  8  A.  &  E« 
290.  See  P.  2,  ch.  8,  8.  1,  dd. 
1,  5,  pp.  395,  408. 

{z)  Morphett,  tn  re,  2  D.  &  L. 
967.  See  P.  2,  ch.  8,  s.  1,  d.  2,  p. 
400. 
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tween  the  two  {a):  so  if  of  his  own  authority  he  appoint  a  P^"*  ^^^ 
receiver  to  collect  and  apply  money  of  a  finn  pursuant  to  the     ' 
award  {b) :    so  likewise  if  he  direct  a  party  to  do  an  act  Appointmg 
which  would  be  a  trespass  on  the  property  of  another,  or  an  orfSnr* 
act  of  waste  for  which  he  would  be  liable  to  his  land-  trespass  or 
lord  (c).  ~*^ 

The  excess  will  not  in  all  cases  form  a  ground  of  setting  Excess  in 
aside  an  award.     Thus,  where  a  party  who  had  claimed  p^ 
compensation  under  the  Lands  Glauses  Consolidation  Act  moying. 
for  his  reversionary  interest  in  some  land  required  by  a 
railway  company,  and  who  had  demanded  that  tbe  amount 
should  be  setded  by  arbitration,  afterwards  objected  to  the 
award,  that  the  award  assumed  him  to  be  in  possession,  and 
gave  him  a  compensation  for  the  immediate  possession  of 
the  land,  which  was  an  excess  of  authority  on  the  part  of 
the  umpire  ;  the  court  said  the  answer  to  that  objection  was, 
that  such  assumption,  if  actually  made,  was  in  his  favor  and 
to  his  advantage,  and  was  therefore  no  matter  of  complaint 
for  him  (d). 


vix.   Where  party  or  imtness  in  fault ,  or  new  matter  dis*  Party  de- 
covered.'] — If  either  party  be  guilty  of  fraudulent  conceal^  ™^oJ^ 
ment  of  matters  which  he  ought  to  have  disclosed,  or  if  he  arbitrator. 
wilfully  mislead  or  deceive  the  arbitrator,  the  award  may 
be  set  aside  (e). 

How  far,  when  there  has  been  no  fraud  or  concealment.  Whether 
the  mere  discovery  of  new  material  matter  will  be  a  ground  for  new**^3tcr 
setting  aside  the  award,  does  not  seem  clear.    According  to  ground  for 
the  opinion  of  an  Irish  court  of  equity,  if  a  claim  within  award, 
the  scope  of  the  reference  have  been  accidentally  omitted  to 

(a)  Wood  V.  Wilton,  2  C.  M.  &  India  Docks  and  Birnhngfaam  Jmi^ 
R.  241.  See  P.  2,  ch.  8,  s.  1,  tion  Railway  Comp.,  In  re,  Q.  B. 
d.  4,  p.  406.  June  2,  1848.    See  the  facts  of  the 

(b)  Mackay,  In  re,  2  A.  &  E.  case,  P.  2,  ch.  5,  s.  10,  p.  335. 
356.    See  P.  2,  ch.  8,  s.  4,  d.  2,  p.  (e)  South  Sea  Company  v.  Bum- 
428.  stead,  2  £q.  Gas.  Ah.  80 ;  Mitchell 

(c)  Turner  v.  Swainson,  1  M.  &  v.  Harris,  2  Ves.  Jr.  129>  a. ;  Met- 
W.  572.  See  P.  2,  ch.  8,  s.  4,  calfe  v.  Ives,  1  Atk.  63 ;  Gartside 
d.  3,  p.  429.  v.  Gartside,  3  Anst.  735. 

(c/)  Bradshaw    &  East  &  West 
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Part  III.   be  brought  forward,  relief  may  be  had  in  equity  (/).    In 
'  the  English  court  of  Exchequer,  however,  it  was  considered 

as  very  doubtful  whether  the  fact  that  a  material  part  of  his 
case  was  not  known  to  a  plaintiff  in  a  suit  till  after  the 
award  was  made,  would  be  sufficient  to  let  in  further  in- 
quiry (^). 

On  one  occasion  Lord  Hardwicke,  C,  said,  ^  I  will  not 
say  that  in  no  case  whateyer  new  matter  discovered  after  the 
award  will  not  affect  it.  But  I  do  not  know  any  case  where 
it  has  been  allowed.  An  award  differs  from  a  decree  in  this 
respect  A  decree  is  compulsory ;  the  parties  cannot  bring 
on  their  cause  or  delay  it  before  the  court  But  an  award 
is  the  judgment  of  judges  of  the  parties'  own  choosing,  and 
ihey  need  not  submit  until  fully  approved  of  the  merits  of 
their  case,  and  if  they  do,  it  is  their  own  fault  But  justice 
in  courts  must  be  done  in  its  course,  and  neither  party  can 
prevent  it  It  seems,  therefore,  of  dangerous  consequence 
to  say,  that  new  matter  discovered  will  affect  an  award,  as  it 
will  do  a  decree  upon  a  bill  of  review  ^  (h). 

Now  «Ti-  j[j|  another  case,  it  is  laid  down  by  a  court  of  common 
law,  that  it  is  not  a  sufficient  ground  for  setting  aside  an 
award  to  allege  merely  that  new  evidence  has  been  dis- 
covered since  the  award  has  been  made.  The  affidavit  must 
show  what  it  is,  that  there  is  some  surprise,  and  that  it  is 
such  evidence  as  a  reasonable  diligence  could  not  have 
obtained  (0* 

^^"**^"y        The  Court  of  Common  Pleas  refused  to  set  aside  an  award, 

party  ex-  i_  i    *  i 

mmined  a  on  the  ground  that  the  parties  had  been  examined  by  con- 
sent, and  that  subsequent  to  the  award  the  plaintiff  had 
discovered  that  the  defendant  was  a  convicted  felon,  then 
incompetent  as  a  witness.  The  court  laid  some  stress  on 
the  fact  that  the  arbitrator  stated  that  his  judgment  was 
foundedwholly  independently  of  the  defendant's  testimony  (it). 

(/)  Brophy  v.  Holmes,  2  Mol-  v.  Swinnerton^  1  Coop.  C  C.  41S» 

loy,  1.  note. 

{g)  Oartside  v.  Gartside,  3  Anst         (t)  Eardley  v.  Otley,  2  Chitt.  42; 

735.  Revnolds  v.  Askew,  5  Dowl.  682. 

{K\  Ld.  Montgomery  V.  Buckley,         (k)  Smith  v.  Sainebury,  9  Bin^. 

Joddrell's  MSS.,  cited  in  Heming  31. 


felon. 
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An  award  will  not  be  set  aside  on  the  ground  of  married  ^^*^  ^}\ 

women  or  infants  being  parties  to  the  submission,  if  the  — : 

party  objecting  were  aware  of  their  condition,  when  he  en-  woman  or 
tered  into  the  reference  (/) ;  nor  will  it  be  set  aside  because  ^^*  P^ 
an  infiant  is  ordered  to  pay  costs  (m). 

After  an  extent  in  aid  issued  against  the  defendant,  the  Party  hi- 
prosecutor  and  the  latter  referred  the  question  of  the  debt. 
Pending  the  reference,  the  defendant,  who  had  inserted  the 
debt  in  his  schedule,  was  discharged  by  the  Insolvent 
Debtor's  Act,  1  G.  IV.  c.  119.  The  crown  being  no  party 
to  the  reference,  it  was  held  that  the  defendant  was  dis- 
charged by  his  insolvency,  and  the  award  subsequently  made 
was  set  aside  (n). 

On  one  occasion  the  court  refused  a  motion  to  set  aside  P?3°7  ^^' 

TTltllifil 

an  award,  on  the  allegation  that  a  witness  had  wilfully  and 
corruptly  given  false  evidence  before  the  arbitrator,  saying 
that  proceedings  might  be  taken  against  the  witness  for  per- 
jury, and  that  it  would  be  setting  a  mischievous  example  to 
interfere  at  that  time  (o). 

When  in  the  third  term  after  the  award  was  made  the  Incomct 
plaintiff  moved  to  set  it  aside,  on  an  affidavit  of  a  witness,  witnesT 
who  stated,  that  before  the  arbitrator  he  had  sworn  that  he 
had  supplied  certain  goods  to  the  defendant,  whereas,  in 
feu^t,  by  arrangement  between  them,  they  had  not  been  de- 
livered; and  the  plaintiff  also  swore  that  he  had  only  in  that 
term  received  information  of  the  circumstance;  the  court 
refused  the  application,  partly  on  account  of  the  delay,  but 
also  on  the  ground  that  the  witness  might  have  been  cross- 
examined  before  the  arbitrator,  and  that  to  allow  such  an 
affidavit  to  be  sufficient  would  open  the  door  to  innumerable 
frauds  {p). 


VIII.   When  the  award  is  under  the  statute  of  William 

(0  Warner,  In  re,  3  D.  &  L.  (ii)  R.  v.  Bingham,  2  Tyrw.  46. 

1*8 ;  Wright«on  v.  Bywater,  3  M.  (o)  Scales  v.  East  London  Water- 

«  W.  199;   Jonea  v.  Powell,  6  works,  1  Hodges,  91. 

Dowl.  483.  (p)  Rimore  v.  Hood,  8  Dowl. 

(m)  Proudfoot  v.  Poile,  3  D.  &  21. 
L.  524. 
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Pabt  IIL  fiie  Third.]-^!!!  considering  what  may  be  the  grounds  of 
— '- — '• — -  a  motion  to  set  aside  an  award,  a  distineticm  may  be  noticed 
between  awards  pursuant  to  submissions  made  rules  of  court 
by  the  inherent  jurisdiction  of  the  courts,  and  those  on  sub- 
missions of  which  the  courts  take  cognizance  by  virtue  only 
of  the  statute  of  William  III.  (q) . 
"  Corrap-        In  an  old  case  it  is  laid  down  that  under  that  statute  no- 
doe  DMiuui"  thing  is  a  ground  for  impeaching  the  award  but  manifest  cor- 
^^7     -     ruption  of  the  arbitrators  (r) ;  but  the  language  of  the  Act 
itetate.       provides  that  awards  ^*  procured  by  corruption  or  undue 
means^  shall  be  set  aside,  thus  not  limiting  the  grounds  to 
corruption  only. 

Prowling       It  is  evident  that  the  term  "undue  means  ^  signifies  some- 
contrary  to       ,         ,  " 

justice  is    thing  different  from  corruption,for  although  there  bc  uogrouud 
meluM?"      ^®'  imputing  improper  motives  to  the  arbitrator,  the  court  vrill 
set  aside  the  award  as  procured  by  "  undue  means,"  if  the 
course  pursued  on  the  reference  have  been  inconsistent  with 
natural  justice ;  as  for  instance,  if  the  witnesses  have  been 
examined  in  the  absence  of  the  parties  (^),  or  the  plaintiff 
not  allowed  a  proper  opportunity  of  discussing  his  case  (/). 
Restriction       The  restriction,  however,  imposed  by  the  language  of  the 
not  adhered  Act  has  subsequently  been  much  disregarded,  for  the  courts 
^'  will  listen  to  applications  to   set  aside  awards  under  the 

statute  on  other  grounds  than  the  two  enumerated  in  the  sec- 
tion (u) ;  even  when  the  motion  was  refused  as  being  made 
later  than  the  statute  allowed,  no  objection  was  suggested, 
that  the  grounds  that  the  award  was  defective  on  its  £ace(^), 
or  that  the  arbitrator  had  not  sufficient  materials  before  him, 
Error  in  werC'  such  as  the  court  could  not  entertain  (y).  On  the 
of  awBid.  conteary,  where,  the  submission  being  under  the  statute,  the 
arbitrator  by  consent  had  set  out  facts  for  the  opinion  of  the 

(9)  9  &  10  W.  III.  c.  15.  Arb.  p.  301. 

(r)  Anderson  v.  Coxetor,  1  Stra.  (11)  Veale  v.  Warner^  1  Saand. 

301.  327,  d.  notes. 

U)  Flews  &  Middleton,  In  re,  (0)  Lowndes  v.  Lowndes,  1  East, 

6  Q.  B.  845 ;  Harvey  v.  Shelton,  7  276. 

Beav.  455.  [y)  Zachary  v.  Shepherd,  2  T. 

{t)  Spettigne  v.  Carpenter,  3  P.  R.  781. 
W.   361;    S.   C.  Vin.  Ab.  Supp. 
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court,  the  court  set  aside  a  part  of  die  award  a^  decidmg  ^^^  ^^^- 
contraryto  law  on  the  case  stated  (y).    And  Lord  Eldon, —^ — -LI 
0.,    observing    on    the  Act    in    one   instance,   remarked,  Mistake  ad- 
^  There  is  one  case  in  which  the  courts  have  not  considered  °"***^' 
themselves  strictly  bound   by  the   words   of  the    statute. 
The  Act  is  silent  as  to  mistake  or  error  of  the  arbitrators, 
yet  it  is  now  settled  that  an  award  may  be  set  aside  for  mis- 
take or  error,  if  admitted  by  the  arbitrators  "  (z). 


SECTION  IV. 


MOVING   TO   SET  ASIDE  AN   AWARD. 


I.  TTie  affidavits  on  a  motion  to  set  aside  an  award."] —  How  affida- 
Where  a  cause  is  referred  by  judge's  order,  order  of  Nisi  entitled. 
Prius,  or  rule  of  court,  the  affidavits  in  support  of  or  in  an- 
swer to  the  rule  for  setting  aside  the  award  should  be  entitled 
in  the  cause,  and  with  the  christian  and  surnames  of  the 
parties  (a). 

If  the  reference  of  the  cause  take  place  out  of  court  by 
agreement  under  the  statute  of  William  the  Third  to  be 
made  a  rule  of  the  court  in  which  the  cause  is  pending,  it  is 
said  to  have  been  the  practice  to  entitle  the  affidavits  in  the 
cause ;  but  on  one  occasion  of  such  a  reference,  where  the 
mode  of  entitling  the  affidavits  on  a  motion  for  attachment 
for  non-performance  of  the  award  vms  discussed,  no  objec- 
tion was  taken  to  the  heading  of  the  affidavits  used  on  the 
cross  motion  to  set  aside  the  award,  although  ihey  were  only 


.15' 


j)  Webb,  In  re,  S  Taunt.  443.  a  MSS.  note  of  the  judgment. 

^z)  Nichols  V.  Chalie,  14  Yes.  (a)    Bainbrigge  v.  Houlton,  5 

266 ;  S.  C,  cited  in  Heming  v.  East,  20 ;  Anon.  1  Smith,  368. 
Swinnerton,  1  C!oop.  C.C.  419,  n-om 
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Par*  in.  entitled,  "  In  the  matter**  of  the  parties  (ft).     As  it  has  been 

-^ —  held  that  the  jurisdiction  of  the  court  over  the  •  award  on 

such  a  reference  depends  on  the  statute  only  (c),  it  b  sub- 
mitted that  tiiere  is  no  necessity  to  entitle  the  affidavits  in 
the  cause,  tiiough  as  tiiere  seems  to  be  nothing  objection- 
able in  such  a  course  it  would  be  tiie  safer  plan  to  do 
so  (d). 

Where  there  is  no  cause  in  court,  and  the  submission  is 
solely  by  virtue  of  tiie  statute,  the  affidavits  eitiier  for  or 
against  the  motion  require  no  titie  at  all,  tiiough  they  may 
be,  and  often  are,  entitied,  '^  In  tiie  matter,**  &c.  {e) ;  and  if 
tiiey  be  headed  ^  In  the  matter  of  tiie  arbitration  between 
A.  B.  plaintiff,  and  G.  D.  defendant,'*  there  being  no  cause 
referred,  tiie  terms  plaintiff  and  defendant  improperly  intro- 
duced will  be  merely  treated  as  surplusage  (/). 
Whether         ^jn  reccntiy,  when  tiiere  was  no  cause  in  court,  tiie  affi- 

stunp  on 

■ffidETit  davits  required  a  stamp,  not  being  exempted  from  tiie  Gene- 
^^^'  ral  Stamp  Act,  65  Geo.  III.  c.  184,  by  tiie  5  Geo.  IV.  c.  41, 
which  enacted  that  no  stamp  should  be  necessary  on  af- 
fidavits '^  to  be  filed,  read,  or  used,  in  any  <u:tion  or  suit,  in 
any  of  the  courts  of  law  or  equity  at  Westminster,**  &c.(^). 
They  are,  however,  it  is  presumed,  relieved  from  stamp  duty 
by  the  more  general  words  of  the  4  &  5  Vict  c.  34,  s.  1,  which 
amends  tiie  5  Geo.  IV.  c.  41,  and  provides  that  no  stamp 
shall  be  necessary  on  any  ^^  affidavits  whatsoever,  whether 
to  be  read,  filed,  or  used  in  the  said  courts,  or  before 
judges,  commissioners,  or  officers,  in  any  action  or  suit,  or 
otherwise  howsoever.*' 
What  siiffi-      The  affidavit  verifying  the  copy  of  the  award  to  be  a  true 

dj^tTttd-    ®^Py  ^6®^  ^^^  state  that  the  copy  was  compared  with  the 
fymg^        original,  for  cases  may  frequentiy  occur,  where  the  party  may 
never  see  the  original  award,  but  only  have  a  copy  frunished 

(b)  Whitehead  v.  Firth,  12  £a«t,  (e)  Whitehead  v.  Firth,  12  East, 

166.  166;    Bainbiigge    v.  Houlton,  5 

(e)     Rushworth   v.    Barron,   3  East,  20. 

Dowl.  317 ;   Reynolds  v.  Askew,  (/)  Imesom  v.  Homer,  In  re,  8 


award. 


5  Dowl.  682.  Dowl.  651 ;  Anon.  1  Smith,  358. 

(  d)  Imesom  &  Horner,  In  re,  8         (j)  Tern 
Dowl.  651.  Dowl.  962. 
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him  (A).     An  affidavit  by  the  clerk  to  the  town  agent  of  the  ^^*'*  I^^- 

OH.  IX«  B.  4 

plaintiff's  attorney,  "that  the  paper  writing  hereto  annexed  ^J [ 

marked  D.  is  a  true  copy  of  the  award  or  umpirage  of  A.  6.,  as 
this  deponent  has  been  informed  and  believes/'  and  that  he 
received  the  said  paper  writing  from  the  plaintiff's  attorney 
in  the  country,  was  held  a  sufficient  verification  (t).  So  an 
affidavit  by  the  defendant  "  that  the  paper  writing  marked  A. 
was  on,"  &c.,  "  delivered  by  the  arbitrator  personally  into  the 
hands  of  this  deponent  as  a  copy  of  the  award  made  by  him 
in  this  cause,"  was  considered  to  be  a  prima  facie  proof  that 
the  copy  was  a  correct  copy  {k).  So,  also,  an  affidavit  "that 
the  paper  writing  annexed  to  the  affidavit  was,  or  contained, 
as  the  deponent  (the  defendant)  believed,  a  true  copy  of  the 
award,  the  deponent  having  been  served  with  the  same  by 
the  attorney  of  the  plaintiff,"  was  held  sufficient  (/). 

As  immaterial  alterations  in  the  affidavit  will  not  vitiate  Immaterial 
it,  it  is  not  necessary,  if  sworn  before  a  commissioner,  that  in  affidarit. 
his  initials  should  be  put  to  such  alterations,  in  order  to 
show  that  they  were  made  previous  to  its  being  sworn  {m). 


II.  7%^  motion  to  set  aside  an  award,"] — The  parties  to  Who  may 
the  submission  or  their  representatives  may  move  to  set  aside  ^Je 
the  award  («).  »^"^- 

The   executors  or    administrators  of  a  deceased  party  Sxecutor  of 
being,  as  we  have  seen,  at  liberty  to  enforce  it,  and  liable  to  <^P<^7- 
its  burdens  as  far  as  they  have  assets,  have,  it  is  presumed, 
a  clear  right  to  apply  to  set  it  aside  (o). 

When  bankruptcy  or  insolvency  does  not  free  the  party  Bankmpt 
from  liability  to  perform  an  award,  he  cannot  by  such  bank-  °^  '"'**^' 
ruptcy  or  insolvency  be  precluded  from  moving  to  set  it 

(&)  Hawkyard  v.  Stocks,  2D.  651. 

&  L.  936.  (  n)  Tyler  v.  Jonea,  3  B.  &  C. 

(t)  Hawkyard  v.  Stocks,  2  D.  &  144  ;   Lewis  v.  Winter,  W.  W.  & 

L.  936.  D.  47 ;  Tayler  v.  Marling,  2  M.  & 

(it)  Lund  V.  Hudson,  1  D.  &  L.  G.  55;  Lewinv.  Holbrook,  11  M. 

236.  &  W.  110. 

(0  Hayward  v.  Phillips,  6  A.  &  (o)    Ex  parte,    Kempshead,    1 

E.  119.  Rose,  149. 


(m)  Imesom  v.  Homer,  8  Dowl. 
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Part  in. 

OB.  IX.  8.  4, 

Aaaignee. 


Ckmenot 
to  roe  not 
preclude 
motion. 


Award 
raifingpoint 
of  law. 


Motion  to 
■et  certifi- 
cate aside. 


Moving  on 
last  day  of 
tenn. 


aside,  for  he  is  clearly  aggrieved  by  an  iinpnq>er  award 
against  hiin(p). 

Whenever  the  assignee,  as  is  generally  the  case,  has  an 
interest  in  the  award,  it  does  not  seem  to  be  questioned  that 
he  would  be  entitled  to  move  to  impeach  it  (q). 

The  clause  in  the  submission  prohibiting  the  parties  fiom 
bringing  any  action  or  suit  respecting  the  matters  referred 
does  not  apply  to  prevent  a  motion  to  set  aside  ihe 
award  (r). 

When  an  arbitrator,  afitCT  finding  a  verdict  for  the  plain- 
tiff, states  &ct8,  which  show  that  the  plaintiff  could  not 
legally  sustain  his  action,  but  makes  no  provision  for  enter- 
ing a  nonsuit  or  finding  a  verdict  for  the  defendant,  in  case 
the  opinion  of  the  court  be  against  the  validity  of  the  plain- 
tiff's claim,  the  court  cannot  order  a  nonsuit  to  be  entered ; 
but  the  proper  application  is  to  set  the  award  aside  («). 

Generally,  the  certificate  by  an  arbitrator  is  looked  upon 
as  an  award  for  all  purposes  of  setting  it  aside ,  but  if  a  ver- 
dict be  taken  subject  to  a  certificate  respecting  the  amount 
of  damages,  and  the  certificate  be  merely  a  note  to  the  officer 
of  the  court,  and  be  not  considered  an  award,  and  there 
be  grounds  of  objecting  to  it,  the  application  to  the  court 
should  be  not  to  set  aside  the  certificate,  bat  tJbe  verdict 
entered  according  to  it  (t). 

The  motion  to  set  aside  an  award  cannot,  it  is  said,  be 
made  on  the  last  day  of  term  (» ).  On  one  occasion,  how- 
ever, in  the  Court  of  Common  Pleas,  where,  on  the  last  day  of 
term,  a  motion  was  made  by  the  plaintiff  to  have  his  costs 
taxed  pursuant  to  an  award,  the  Master  having  refused  to 
tax  them  until  the  time  for  setting  aside  the  award  had  ex- 
pired ;  the  court  called  on  the  defendant's  counsel  to  move 


{p)  Hemsworth  v.  Brian»  7  M.  & 
G.  1009.  See  S.  C.  not  S.  P.  1  C. 
B.  131.  Taylor  v.  Shattleworth,  8 
Dowl.  281 ;  Marsh  v.  Wood,  9  B. 
k  C.  659 ;  R.  V.  Bingham,  2  Tyrw. 
46. 

(q)  Hobbs  v«  Ferrars,  8  Dowl. 
779 ;  Tayler  v.  Marling,  2  M.  &  G. 
55. 


(r)  Mackay,  In  re,  2  A.  &  E. 
366. 

(s)  Peten  y.  AnderMm,  5  Taunt. 
596. 

(0  Canmchael  v.  Houcben,  3  N. 
&  M.  203. 

(«)  Nettleton  v.  Crosby,  1  Tidd, 
Pract.  498,  9th  Ed.;  Watkuis  r 
Phillpotts,  M'LeL  2  Y.  393. 
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to  set  the  award  aside ;  and  the  motion  was  made  and  the  ^^**  ^^' 

OB  IX*  B» « 

rule  refdsed  on  that  day  (a?)*  '    ' 

The  submission  must  be  made  a  rule  of  court  (where  it  is  SabmiMioii 
not  one  already)  before  any  application  to  set  aside  ^"^^16 
award  can  be  entertained  (y).     There  is  no  inconsistency  in  i>e£ore  mo- 
a  party's  taking  this  step  for  the  purpose  of  enabling  him  to 
impeadi  the  award;  for  it  is  the  submission  and  not  the 
award  iiself  which  is  made  a  xule  of  courts  and  the  party 
thereby  only  affirms  that  he  has  given  an  authority  to  die 
arbitrator  which  the  latter  has  abused  (z). 

The  motion  must  be  made  by  the  party  aggrieved  or  by  Motion  in 
his  counsel  in  open  court,  on  affidavits  verifying  the  award 
or  copy  of  the  award,  and  when  the  objection  is  extrinsic^ 
stating  the  circumstances  which  it  is  contended  render  the 
award  bad.    Where  an  arbitrator,  who  by  mutual  agreement 
of  the  parties  had  closed  the  case,  refused  the  application  of 
the  defendant's  attorney  for  another  hearing  to  receive  new  ^^1,  ^^^ 
evidence  in  reply  to  some  accounts  put  in  by  the  plaintiff;  affidarit 
a  motion  to  set  aside  the  award  made  on  the  affidavit  of  the  '^^''^^ 
defendant's  attorney,  alleging  generally  that  he  was  not  aware 
of  the  nature  of  the  accounts,  and  that  he  was  in  possession 
of  evidence  sufficient  to  outweigh  them,  was  refused  (among 
other  grounds)  on  this,  that  as  he  could  only  know  the  effect 
of  the  evidence  firom  the  defendant,  the  court  could  not  set 
aside  the  award  vrithout  an  affidavit  from  the  defendant  himr 
self  (a). 

The  arbitrator,  if  a  barrister,  will  not  in  general^  in  ac^  Affidavit  by 
cordance  with  a  rule  laid  down  by  the  bar,  and  sanctioned  arbitrator. 
by  the  judges,  make  any  affidavit  in  order  to  support  or  de- 
feat an  application  to  set  aside  the  award  (b) ;  nor  though 
he  be  willing  to  furnish  the  court  with  his  notes  of  the  evi^ 


{x)  Hobdell  v.  Miller,  2  Scott,  8. 1,  p.  544. 

N.  R.  163;  S.  C,  in  the  notes  to  {e)   Hemmg  v.  SwinnertoD,   16 

Little  V.  Newton,  1  M.  &  G.  978.  L.  J.,  Ch.  987. 

Cy)  Harrison  v.  Grundy,  2  Stra.  (a)  Ringer  v.  Joyce,  1   Marsh. 

1178;  Bottotnley  v.  Buckley,  4  D.  404. 

&  L.  157  :  Pernng  &  Keyjner,  In  (6)  See  P.  2,  ch.  9»  «•  4,  d.  3,  p. 

re,  3  Dowl.  98  ;    Ross  v.  Ross,  16  449* 
L.  J.,  Q.  B.  138.     See  P.  3,  ch.  5, 
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Part  III.  denoe  for  the  purpose  of  the  argument  will  the  court  receive 

them,  or  approve  of  a  verified  copy  of  them  being  used,  as 

either  course  would  be  an  infringement  of  the  spirit  of  the 
above  rule  (c). 
Lay  azbi-        There  is  no  objection  to  affidavits  being  made  by  lay  arbi- 
^'****''        trators ;  they  consequently  are  often  the  most  material  wit- 
Statements  nesses  as  to  the  fietcts.     How  £Eur  the  courts  will  take  into 
not  on  oath.  Consideration  the  statement  of  an  arbitrator  as  to  the  grounds 
of  his  award  not  made  upon  oath,  but  brought  before  the 
court  by  the  affidavit  of  another,  has  been  previously  fully 
discussed  (d). 
Affidavits        After  the  court  has  taken  the  objection  that  the  applica- 
tion, tion  to  set  aside  the  award  is  made  too  late,  the  court  will 
not  allow  affidavits  to   be  then   filed   to  account  for  the 
delay  (e), 
Faing  affi-       Whether  the  rule  nisi  be  refused  or  granted,  the  party 
^^^        must  file  the  affidavits  on  which  the  motion  is  made ;  but  if 
he  neglect  to  do  so,  the  court  will  not  grant  a  rule  to  com- 
pel him,  until  he  has  been  called  upon  by  his  opponent  to 
file  them  (/). 
Second  mo-     The  courts  will  very  rarely  permit  a  second  application  to 
1^^  ^^   set  aside  an  award,  when  the  party  has  once  fedled  in  conse- 
award.       quencc  of  a  defect  in  the  way  in  which  he  has  brought  his 
case  forward.     The  courts  will  assume  that  the  objections 
taken  on  the  first  rule  are  all  that  can  be  taken  to  the 
award  (^).      The  only  excepted  instances    are   where  the 
defects  are  in  the  title  or  jurat  of  the  affidavit  (/i). 

In  one  instance,  where  the  rule  was  discharged  on  a  pre- 
liminary technical  objection,  that  a  copy  of  the  award  had 
not  been  annexed  to  the  affidavit  verifying  it,  and  that 
therefore  the  court  had  not  the  contents  of  the  award  before 
it ;  Patteson,  J.,  expressed  his  opinion  that  had  the  rule 

(e)  Doe  d.  Haxby  v.  Preaton^  3  (/)  Pilmore  v.  Hood,  S  Dowl.21. 

D.  &  L.  768.    See  P.  2,  ch.  9,  8.4,  Q)  Hellyer  &  Snook,  la  re,  9 

d.  3,  p.  449.  Chin.  265 ;    R.  v.  Great  Western 

(d )  P.  2,  ch.  5,  8.  8,  d.  2,  p.  300;  Railwav  Company,  1  D.  &  L.  874. 

P.  2,  ch.  9,  8. 4,  d.  2,  p.  447.  (A)  R.  v.  Great  Western  Rjulway 

{e)   Riccard  v.  Kingdon,  16  L.  C!ompany,  1  D.  &  L.  874. 
J.,  Q.  B.  269. 
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been  discharged  within  the  term  limited  for  moving  to  set  ^^^  ^^^* 
aside  the  award,  the  party  might  within  the  term,  as  a  matter  "'•'"'•''• 
of  course,  have  obtained  a  fresh  rule  on  correcting  his  mis- 
take, as  the  defect  was  not  in  the  substance  of  the  affidavit, 
but  a  mere  slip  of  form ;  and  he  allowed  a  second  applica- 
tion to  set  the  award  aside,  although  the  term  had  expired, 
as  the  previous  rule  had  been  enlarged  by  consent  (i) ;  but 
on  a  subsequent  occasion  the  same  learned  judge,  with  the 
concurrence  of  the  fiill  court  of  Queen's  Bench,  intimated 
that  in  the  above  case  he  thought  he  had  gone  too  far, 
and  that  the  latitude  then  allowed  was  very  questionable  {k). 


SECTION  V. 


THE   RULE   NISI   ON   MOTIONS   TO   SET   ASIDE   AN   AWARD. 

I.  Drawing  up  the  rule  nisi  to  set  aside  the  award,'] —  On  reading 
The  rule  nisi  for  setting  aside  the  award  should  be  drawn  j^  anwn 
up  on  reading  the  rule  of  court  embodying  the  submission.  ^P* 
It  is  not  enough  that  that  rule  should  be  set  out  in  the  affi- 
davits (a).     It  should  be  drawn  up  on  reading  also  the  affi- 
davits on  which  the  motion  is  grounded,  and  according  to 
one  case  in  the  Exchequer,  on  reading  the  award  as  well(&}. 
Though  a  rule  to  enforce  an  award   must  be   drawn  up 
on    reading  the    original    award,    it    is    in  general   held 
unnecessary  to   draw  up    a  rule  to    set    aside  an   award 
on  reading  the  award,   or   even    a    copy    of   the    award, 
(though    the     latter     course    is    frequently  adopted)  (c), 

(t^  Sherry  v.  Oke,  3  DowL  349.  138. 

{k)  R.  v.  Great  Western  Rulway  {b)  Barton  v.  Ransom,  5  DowL 

Company,  1  D.  &  L.  874.  597. 

(a)  CluiBtie  v.  Hamlet,  2  M.  &  (c)  Lund  v.  Hudson,  1  D.  &  L. 

P.  316;  S.  C.  5  Binff.  195;    Cros-  336;  Crosbie  v.  Holmes,  3  D.  & 

bie  v.  Holmes,  3  D.  &  L.  566,  568,  L.  566,  568,  note, 
note ;  Ross  v.  Ross,  16  L.  J.,  Q.  B. 
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^^Jl\  oi*  to  make  any  distinct  reference  to  the  award  in  terms  on 

CH.  IX.  S.  0«  *^ 

the  face  of  the  rule ;  for  it  has  been  decided  both  in  the 

Qaeen's  Bench  and  Exchequer  that  it  is  sufficient  to  draw 
it  up  '^  on  reftding  the  affidant  of  A.  B.  and  the  paper 
writing  annexed,^  prorided  the  affidatit  verify  the  pa^er  an* 
nexed  as  a  eopy  of  the  award  (d). 
^"?™«  Where,  however,  the  rule  was  drawn  up  ^  on  reading  the 
affidavit  of  A.  B.,**  which  verified  a  copy  of  the  award  as  a 
true  copy,  bat  no  copy  of  the  award  was  annexed  to  the 
affidavit,  PattesoD,  J.,  held  that  the  court  had  not  it^e 
award  before  it,  and  therefore  discharged  the  rule  (e).  It 
was  urged  in  that  case,  that  he  might  allow  the  rule  to  be 
amended,  but  after  consultation  with  the  other  judges  of  the 
Queen's  Bench,  he  declared  that  the  court  had  no  power  to 
allow  an  amendment ;  and  he  observed  that  if  he  were  to 
allow  an  amendment  to  be  made,  it  could  only  be  done  on 
an  affidavit  that  the  document  was  in  the  same  state  at  the 
time  of  granting  the  amended  rule  as  at  the  time  of  obtain- 
ing the  original  one,  and  that  then  the  rule  would  appear  to 
be  drawn  up  on  reading  an  affidavit  sworn  after  the  rule  had 
been  granted. 

On  one  occasion,  however,  where  a  counsel  who  had  ob- 
tained a  rule  nicd  to  set  aside  an  award,  moved  the  following 
day  to  be  allowed  to  file  another  affidavit  in  support  of  his 
rule,  on  the  ground  that  he  h4d  stated  a  iwot  at  the  time  of 
making  the  motion,  thinking  it  was  Supported  by  the  affida- 
vit,  but  had  since  found  that  it  was  not     The  court,  though 
they  had  expressed  a  strong  disinclination  to  depart  from 
the  general  rule  not  to  allow  affidavits  to  be  filed  afi;er  a  role 
obtained,  granted  the  application  on  condition  of  the  affi- 
davit being  filed  the  same  day  (/). 
Not  alter        When  the  submission  is  under  the  statute,  the  rule  nisi 
moTingez-  for  Setting  aside  an  award  cannot  be  amended  after  the  time 
P"^         limited  by  the  statute  has  expired  by  drawing  it  up  on  read- 


(d)  Hayward  v.  Phillips,  6  A.  &         (e)  Sherry  v.  Oke,  3  Dowl.  349. 
E.  119 ;  Tlatt  v.  Hall,  2  M.  ^  W.         (/)  Pernn  v.  Kvmer,  1  H.  &  W. 
391.  20 ;  S.  C.  4,  N.  &  M.  477. 
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infl:  an  addittonal  affidavit,  sworn  on  the  last  day  of  tenn.  a  ^^^''  ^^l- 

^  "  '         OH.  IX.  8*  O. 

day  too  late  under  the  statute  (g),  

On  a  rule  to  set  aside  an  award,  as  on  a  rule  to  set  aside  Whether 
a  verdicty  the   Court  of  Queen's   Bench  will  look  at  the  ^ji^wii  np 
record  in  the  cause  if  necessary,  although  the  rule  be  not  ^  »adi^ 
drawn  up  on  reading  it ;  but  as  in  the  Common  Pleas  a  rule 
for  setting  aside  a  verdict  is  drawn  up  on  reading  the  record, 
it  is  presumed  that  in  the  case  of  setting  aside  an  award  in 
that  court  the  same  course  should  be  pursued,  whenever  it 
is  requisite  to  bring  the  record  to  their  notice  (A). 

li^  however,  firom  the  nature  of  the  objections,  it  become  On  reading 
necessary  for  the  court  to  look  at  the  pleadings  in  a  second  ^hen  no 
action  referred  together  with  the  one,  in  which  the  order  of '****'*• 
reference  is  made  and  the  verdict  taken  by  consent,  the 
pleadings  in  that  second  action  ought  to  be  brought  before 
the  court  by  the  affidavits  in  support  of  the  motion,  and  the 
rule  is  obtained  improperly  if  they  be  not  stated  in  ihem ; 
though  if  the  affidavits  in  answer  set  them  forth,  the  court 
vdll  look  at  the  whole  pleadings,  and  decide  on  the  objec- 
tions raised  (t). 

If  a  cause  be  referred  before  plea  by  a  judge's  order,  and 
an  objection  to  the  award  be  founded  on  the  contents  of  the 
declaration,  it  seems  proper  to  draw  up  the  rule  nisi  on  read- 
ing the  declaration  (k). 


11,  Stating  the  growids  of  motion  in  the  rule  nin,"] — ^By  ^^^^' 5"* 
a  rule  of  the  Court  of  King's  Bench  of  E.  T.  2  Geo.  IV.,  a.  d.  k.  B.* 
1821,  ^^  it  is  ordered  that  in  future,  where  a  rule  to  show 
cause  is  obtained  in  this  court  to  set  aside  an  award,  the 
several  objections  thereto,  intended  to  be  insisted  upon  at 
the  time  of  making  such  rule  absolute,  shall  be  stated  in  the 
rule  to  show  cause''  (/). 

( g)  HoUoway  &  Monk»  In  re,  8  {h)  Crosbie  v.  Holmes,  3  D.  & 

Dowl.  138.  L.  668,  note. 

(A)  Sheny  v.  Oke,  3  Dowl.  349.  if)  ^  B.  &  A.  539. 
(t)  Allen  V.  Lowe,  4  Q.  B.  66. 
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^*"  ^^\      '^^*  ^^  ^^»  ^°  1829,  adopted  Terbatiin  by  the  Court  of 

'  '  Common  Pleas  in  the  Reg.  Gten.  M.  T.  10  Geo.  IV.  (m). 
Beg.  Ocn.       As  earlj,  howeTer,  as  1822,  that  court  approving  of  the 
Geo.  IV.     pi^ftcti<^  of  the  Court  of  King's  Bench,  stated  that  they 
C*  ^-         henceforth  made  it  a  rule  that  the  grounds  on  which  the  ap- 
plication to  set  aside  the  award  rested,  should  be  stated  in 
the  rule  nisi  (n) ;  and  in  1828  they  held  it  an  objection  to  a 
rule  nisi  to  set  aside  an  award,  that  it  foiled  to  specify  the 
grounds  of  the  motion ;  but  as  there  was  then  no  written 
rule  of  court  on  the  subject  in  that  court,  they  considered 
that  the  practice  was  not  so  inflexible  as  to  prevent  them 
hearing  the  objections,  although  not  so  specified (o). 
^iii  the     The  Court  of  Exchequer  early  adopted  the  rule  of  the 
'  Court  of  King^s  Bench  (p)  ;  for  in  1825  it  was  said  to  be 
the  invariable  practice,  on  the  plea  side  of  the  Court  of  Ex- 
chequer, that  the  rule  nisi  for  setting  the  award  aside  should 
specify  the  grounds  on  which  it  was  sought  to  impeach  it ; 
and  in  that  year  a  statement  in  the  rule,  that  the  award  is 
illegal,  informal,  partial,  inconclusive,  and  imcertain,  "  for 
the  reasons  stated  in  the  affidavits,**  was  considered  insuffi- 
cient :  but  it  being  stated  by  the  plaintifTs  counsel  that  the 
same  rule  did  not  hold  on  the  equity  side  of  that  court, 
where  the  case  arose,  (the  reference  being  by  bond  of  all 
matters  in  dispute,  among  which  was  a  suit  in  the  equity 
side  of  the   court,)  the   court  allowed  the  validity  of  the 
award  to  be  discussed  (q), 
Bnleapplies      The  rule  requiring  the  grounds  of  objection  to  an  award 
cate  of  az^    to  be  Stated  in  the  rule  nisi  applies  equally  to  a  certificate, 
bitiator.      whether  the  arbitrator  is  to  certify  generally  for  whom  the 
verdict  is  to  be  entered,  or  only  to  certify  to  ihe  associate 
the  amount  of  damages  for  which  the  verdict  for  the  plaintiff 
is  to  be  entered  (r).     In  one  instance,  where  the  grounds 

(m)  6  Bing.  34S ;    S.  R.  3  M.  &  (  p)  2  Tldd,  Pract.  S45,  9th  Ed. ; 

P.  762.  DicaB  v.  Jay,  2  M.  &  P.  448. 

(«)  Smith  V.  Briscoe,  11  Price,  (j)  Watkinsv.  Phmpotta,M*LeI. 

57.  &  Y.  393. 

(o)  Dicas  V.  Jay,  5  Bing.  281;  (r)  Carmichael  v.  Houchen,  3  N. 

S.  C.  2  M.  &  P.  448 ;   Christie  v.  &  M.  203 ;  Whatley  v.  Morland,  2 

Hamlet,  5  BiDg.  195.  C.  &  M.  347. 
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were   omitted^  Bayley,  B.,  held  that  the  rule  might  be  ^^**  ^^^j^ 
amended  on  that  point  (s),  '    '  ' 

In  general,  however,  the  party  cannot  avail  himself  of  any  Party  oon- 
ground  which  he  does  not  specify.     Thus,  where  an  award  gjounSi 
was  considered  bad  for  not  giving  damages  on  an  issue  found  >^^  ^ 
for  the  plaintiff;  the  court  said,  that,  as  the  objection  was 
not  hit  by  the  rule  nisi,  they  could  not  set  aside  the  award  (^). 

It  is  not  sufficient  to  state  in  the  rule  the  head  of  objec-  Stating  ob- 
tion  on  which  the  party  means  to  rely,  as  that  the  award  is  ipec^iy. 
uncertain,  not  final,  that  the  arbitrator  has  exceeded  his  au- 
thority, or  that  he  has  not  awarded  on  all  the  matters  re- 
ferred to  him ;  but  the  rule  should  state  each  objection  specifi- 
cally, and  show  in  what  respect  the  award  is  uncertain,  or  not 
final,  in  what  respect  he  has  exceeded  his  authority,  and  in 
what  respect  he  has  failed  to  decide  all  the  matters  sub- 
mitted; for  the  purposes  of  the  regulation  would  be  defeated, 
if  parties  might  state  a  general  objection,  and  then  go  into 
any  number  of  particular  objections  which  might  range 
themselves  under  it ;  and  as  different  objections  might,  on 
reading  an  award,  occur  to  different  minds,  it  might  happen 
that  a  party  supporting  an  award  against  a  rule  stating  the 
objections  in  a  general  form,  might  raise  some  objection 
which  had  not  been  thought  of  by  the  opposite  side  (u). 

The  following  objections,  that  '^  the  fiicts  stated  by  the  Forms  of 
arbitrator  on  the  face  of  his  award  are  not  sufficient  to  en-  Ji,i*^^ 
able  the  court  to  decide  the  points  of  law  thereby  intended 
to  be  raised,  or  the  several  points  of  law  which  he  was  re- 
quested by  the  defendant  to  raise ;''  ^^  that  the  arbitrator  has 
not  by  his  said  award  raised  the  points  which  on  the  part  of 
the  plaintiff  he  was  requested  to  raise;''  ^'  that  the  award  is 
not  final,  certain,  and  mutually  binding,  because  it  raises 
points  for  the  opinion  of  tiie  court  which  the  arbitrator  was 
not  requested  by  either  party  to  raise  or  state  on  the  face  of 
his  award "  (x) ;  ^^  that  the  arbitrator  has  made  his  award 

(«)  Whatley  v.  Morland,  2  C.  &  (»)  Boodle  v.  Davies,  3  A.  &  £. 

M.  347.  200 ;  Jones  v.  Powell,  6  Dowl.  483. 

(0    Grenfell  v.  Edgcome,  7  Q*  (^)  Bradbee  v.  Christ's  Hospital, 

B.  661.  4  M.  &  G.  714. 
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^^*  ^^i'  under  a  misapprehension  of  the  terms  of  the  reference''  (y) ; 

have  all  been  considered  to  be  too  general. 

Wlkeiher         Sometimes^  however,  the  generali^  of  the  statement  of  ob- 
2^1,^1   jeotion  in  the  rule  has  been  held  to  be  cured  by  the  pajrtioa- 
^«ip^^   larity  of  the  affidavit  in  pointing  out  the  particular  defect. 
fidAYit.       Thus  where  the  rule  stated  as  the  ground  of  moving,  that  the 
arbitrator  had  not  decided  all  matters  in  differenoei  and  the 
affidavit  on  which  it  was  obtained  specified  certain  matters 
alleged  to  have  been  in  difference,  and  which  were  not  men- 
tioned in  the  award ;  the  court  held  that  the  rule  coupled 
with  the  affidavit  sufficiently  explained  the  nature  of  the 
objection,  so  as  to  satisfy  the  general  regulation  (z). 

This  lax  construction  of  the  regulation  of  the  court,  that 
the  rule  nisi  might  be  helped  out  by  the  affidavits,  was  disap- 
proved of  in  a  following  case,  where  the  degree  of  particu- 
larity above  stated  to  be  requisite  was  held  to  be  what  was 
intended  (a) ;  and  in  a  later  instance  Coleridge,  J.,  stated  that 
Rawsthom  v.  Arnold  {b),  was  not  an  authority  on  which  he 
was  disposed  to  act  (c). 

But  in  a  more  modem  case  in  the  Exchequer,  where  the 
rule  nisi  was  obtained  among  others  on  a  ground  '^  that  the 
arbitrator  had  not  awarded  on  a  matter  in  difference  sub- 
mitted  to  him,"  and  the  objection  was  taken  that  it  was  too 
general,  and  the  two  last  mentioned  cases  were 'cited,  the 
court  held  it  sufficient;  as  the  object  of  the  rule  was,  that 
parties  should  not  wander  about  in  search  of  the  defect  re- 
lied on  by  their  opponents,  and  in  the  case  before  them  the 
affidavits  directed  the  attention  to  that  matter  in  difference 
which  it  was  alleged  by  the  rule  had  not  been  awarded 
on  {d).  And  later  stiU,  Wightman,  J.,  refusing  to  allow  a 
party  to  rely  on  a  statement  in  the  rule  nisi  ^^  that  the  arbi- 
trator had  exceeded  his  authority,''  stated,  that  had  the  affi- 
davits specifically  pointed  out  any  objection  of  the  nature  of 
excess,  he  should  have  considered  himself  bound  by  the  au- 

(v)    Allenby   v.   Proudlock,   4  200. 
DowL  54.  {b)  6  B.  &  C.  629- 

(jr)  Rawsthoro  v.  Arnold,  6  B.  &         (c)  Gray  v.  Leaf,  S  Dowl.  664. 
C.  629.  (d)  Dunn  v.  Warlters,  9  M.  & 

(a)  Boodle  v.  Davies,  3  A.  &  E.  W.  293 ;  S.  C.  1  Dowl.  N.  S.  626. 
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tborities  to  hold  it  sufficient,  until  there  had  been  a  deelara*  ^^'  ^^• 

,  V  OH.  IX.  8.  6. 

tion  of  the  court  to  the  contrary  (rf).  

If  the  rule  nisi  state  an  objection  in  general  words,  which  Particular 
are  followed  by  particular  words  of  complaint,  even  sup-  Jg'general 
posing  under  the  general  statement,  if  it  stood  alone,  a  parti-  "tattmfliit. 
eular  defect  might  have  been  brought  before  the  court,  still 
by  the  latter  clause  the  inquiry  would  be  narrowed  to  the 
grieyance  specified  therein  (e). 

The  effect  of  a  ground  of  objection  being  too  general  is  Statement 
merely  to  prevent  the  party  taking  advantage  of  it :  it  does  yoidf^" 
not  hinder  him  relying  on  other  grounds  of  objection,  which 
are  sufficiently  specifically  stated  in  the  rule  (/). 

If  the  rule  be  not  drawn   up   agreeably  to  the  motion  ^™*'*2^ 
made  in  court,  as  for  instance,  if  it  be  moved  on  some  ing  to  mo- 
grounds,  and  others  not  specified    in  the  application  be^^'^* 
added  without  permission  of  the  court,  the  party  supporting 
the  award  should  apply  to  have  the  rule  amended  (ff). 


SECTION  VI. 

SHOWING  CAUSE   AGAINST  THE   RULE   TO  SET    ASIDE    AN 

AWARD. 

I.  Practice  on  shounng  cause  against  the  ruleJ] — Before  Taking 
showing  cause,  the  party  opposing  the  rule  should  take  an  ^^^^^. 


id)  Staples  v.  Hay,  13  L.  J.,  Q.  (/)  Boodle  v.  Davies,  3  A.  &.  B. 

B.  60 ;  S.  C.  1  D.  &  L.  71 1.  200 ;  Gray  v.  Leaf,  8  Dowl.  654. 

(0   Boodle  v.  Davies,  3  A.  &  E.  {g)  Bradbee  v.  Christ's  Hospital, 

200.  4  M.  &  G.  714,  745. 
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Pawk  £11.  office  copy  of  the  affidavits  on  which  the  rule  has  been  ob- 
oe. IX.  &  0. 


—  tained(a),  but  he  is  not  bound  to  taJce  office  copies  of  the 
award  or  other  exhibits  attached  to  the  affidavits ;  and  the 
practice  now,  is  not  to  do  so  (b). 
Showing         According  to  a  rule  of  the  Court  of  Queen's  Bench  (c), 
lattdaj  of  and  the  practice  of  the  Common  Pleas  {(l)y  cause  cannot  be 
^"^  shown  against  the  rule  for  setting  aside  an  award  on  the  last 

day  of  term,  but  the  rule  will  be  enlarged  and  made  peremp- 
toiy  for  the  next  term.  In  the  Exchequer,  however,  the 
practice  does  not  seem  so  strict,  for  instances  are  not  want- 
ing when  the  argument  against  an  award  has  been  heard  on 
the  last  day  of  the  term  {e), 
^Ponun?  Sometimes,  when  cause  is  about  to  be  shown,  if  the  facts 

motion  into  .  ,         , 

■pecnlcMe.  h^  Complicated,  the  court  will  direct  that  the  matter  be 
turned  into  a  special  case,  and  the  validity  of  the  award  will 
be  considered  when  the  case  comes  on  for  argument  (/*). 


oRoie. 


II.   What  may  be  shown  for  cause  against  the  rule  J] — 
The  party  supporting  the  award  may  show  for  cause  why  the 
Motion  too  j^g  should  be  discharged,  the  preliminary  objections,  that  the 
application  to  set  the  award  aside  has  been  made  too  late  (^) ; 
AffidATits    or  that  the  affidavits  on  which  the  motion  has  been  made  are 
^     defective  (h) ;    or  that  the  rule  nisi   is   improperly   drawn 
Oionnds      up  (t).     So  with  regard  to  the  merits  he  may  bring  forward 
^  ™       affidavits  to  deny  or  explain  away  the  matters  of  fact  alleged 
Point  of  law  8^  ^^  grounds  of  motion ;  or  if  the  imputation  be  of  a  defect 
doubtfuL     in  law,  he  may  support  the  sufficiency  of  the  award  by  argu- 
ment, so  as  at  least  to  render  it  doubtful  whether  the  award 


(a)  Brown  v.  Probert,  1  Dowl.  (/ )  Staniforth  v.  Lyall,  4  M.  & 
669.  P*  829;    Hocken  v.   Grenfell,    4 

(b)  Hawkyard  v.  Stocks,  2  D.  &  Bing.  N.  C.  103. 

L.  936.  (g)  See  s.  2  of  this  chapter,  p. 

(c)  M.  T.  36  G.  III.  K.  B.  616. 

(d)  Bignall  v.  Gale,  2  M.  &  G.  (A)  See  s.  4  of  this  chapter,  d.  1, 
364.  p.  639. 

(e)  Phillips  v.  Evans,  12  M.  &  (t)  See  s.  5  of  this  chapter j  d.  1, 
W.  309.  p.  645. 
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be  bad,  and  if  he  succeed  so  far  the  court  will  not  set  it  ^^"  ^^l* 

'  OH.  IX*  8.  O. 

aside  (A).  __— 

It  may  be  sbown  as  good  cause,  that  the  error  for  which  Bnor  in 
the  party  is  seeking  to  impeach  the  award  is  one  in  his  own  ^^ 
favor,  and  by  which  he  cannot  possibly  be  injured  (/).  moving. 

If  the  award  be  impeached  on  the  ground  of  an  irregu-  Imgnlarity 
larity  in  the  proceedings  before  the  arbitrator,  it  may  be 
shown  in  answer  to  the  motion,  that  the  irregularity  was 
waived  by  the  subsequent  conduct  of  the  party  attempting 
to  rely  on  it  (m).     But  when  an  award  is  impeached  on  the  Not  when 
ground  of  one  party  in  the  absence  of  the  other  holding  pri-  ^  ^^ 
vate  meetings  with  the  arbitrator,  similar  misconduct  on  the  ^'^^^^ 
part  of  the  other  party  cannot  be  relied  on  to  prevent  the 
court  setting  aside  an  award,  for  the  matter  concerns  not 
the  individual  only,  but  the  due  administration  of  justice(n). 

If  the  ground  of  motion  be,  that  the  award  was  made  after  Time  en- 
the  limited  time,  it  may  be  shown  for  cause  that  by  his  con-  ^^[^t.^ 
duct  the  party  objecting  had  impliedly  or  expressly  con- 
sented to  enlarge  it  (o). 

Where  the  ground  charged  is,  that  the  award  is  not  final  for  Matter 
leaving  a  particular  question  undecided,  it  may  be  answered  nerer 
by  proving  that  the  question  was  never  brought  before  the  J^^^*  ?f" 
arbitrator  at  all  (/?),  or  only  for  a  collateral  purpose,  and  dedded. 
not  as  a  matter  in  difference  for  his  decision  (9),  or  that  the 
parties  had  practically  agreed  that  he  need  not  determine 
it(r). 

If  the  award  be  assailed  for  uncertainty  in  not  specifying  No  diipute 
the  amount  of  a  sum  of  money,  or  in  any  other  particular,  it  J^^^"**^ 
maybe  argued  that  the  court  will  presume  there  was  no  dispute  decided 


nn- 


(k)  Cock  v.  Gent,  13  M.  &  W. 
364. 

(/)  Taylor  v.  Shuttleworth,  6 
Bing.  N.  C.  277 ;  Moore  v.  Butlin, 
7  A.  &  £.  596.  See  ante,  p.  336, 
Ex  parte  Bradshaw. 

(m)  Bignall  v.  Gale,  2  M.  &  G. 
830.  See  P.  2,  ch,  4,  8.  1,  dd.  9* 
10,  pp.  185,  189;  P.  2,  ch.  4, 8.  4, 
dd.  3,  6,  pp.  221,  231. 

(11)  Harvey  v.  Shelton,  7  Beav. 
455. 


(o)  Hallett  V.  Hallett,  7  Dowl. 
389.  See  P.  2,  ch.  3,  a.  2,  d.  2,  p. 
141. 

(p)  Middleton  v.  Weeks,  Cro. 
Jac  200 

(q)  Rees  v.  Waters,  I6  M.  &  W. 
263.  See  P.  2,  ch.  5,  8.  4,  d.  1,  p. 
251. 

(r)  Rees  v.  Waters,  16  M.  &  W. 
263 ;  Cooper  v.  LangdoD,  9  M.  & 
W.60. 
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Part  III.  about  the  question,  or  it  may  be  dbown  tbat  in  &ct  there 

CH    IK.  B.  6.  ^7 

was  none  («). 

Affidavitoto     Jq  g,  j^te  case,  an  award  being  objected  to,  on  the  ^ound 
award  i>ad  that  a  dixection  in'  it  was  uncertain,  it  was  admitted  that  the 
on  fiice.      directioQ  wajs  uncertain  and  yoid ;  but  it  was  contended  that 
it  was  m«re  suiplusa^e,  and  would  therefore  not  aJEeet  the 
rest  of  the  award,  ajs  it  was  said  Ihat  the  arbitrator  had  no 
power  to  nuike  the  direction  at  all ;  it  being,  as  was  alleged, 
respecting  a  matter  not  in  difference :  on  affidavits  being  re- 
ferred to  to  prove  that  such  was  the  fieu^t,  Lord  Denman,  G.  J., 
expressed  a  doubt  whether  the  court  would  look  into  affida- 
vits to  support  an  award  bad  on  its  &ce  (t). 
^^7  If  the  plaintiff  have  accepted  the  costs  of  the  reference  and 

moving  * 

having  ao-   award,  which  by  the  terms  of  the  rule  of  reference  were  to 
^^^       be  paid  to  him  bj  the  defendant,  this  is  such  an  admission 
under  the    of  the  validity  of  the  award,  (for  if  there  were  no  award  no 
costs  would  be  due,)  that  it  may  be  shown  as  a  conclusive 
answer  to  the  plaintiff's  attempt  to  set  the  award  aside  (n). 
Haying  paid     It  has  been  decided  in  Chancery  that  a  voluntary  pay- 
^^^ j      ment  of  ihe  amount  awarded,  with  fiiil  knowledge  of  all  the 
fects  on  which  the  party  relies  to  a;void  the  award,  will  pre- 
vent him  from  sustaining  proceedii^gs  to  set  it  aside  (x). 
But  in  a  more  modem  instance  at  common  law,  Patteson,  J., 
on  an  ex  parte  application,  said,  that  it  did  not  appear  to 
him  that  the  fact  of  having  paid  the  money  made  any  differ- 
ence, or  prevented  the  party  from  moving  to  set  the  award 
aside ;  and  he  granted  a  rule  nisi  for  that  purpose  (y). 
Allowing         It  cannot  be  shown  for  cause,  on  a  motion  by  a  tenant, 
^tra^      that  by  allowing  his  landlord,  without  objection,  to  do  re- 
award,        pairs  to  the  demised  premises,  pursuant  to  the  directions  of 
the  award,  he  has  waived  his  right  to  impeach  it  (z). 

(e)  Cargev  v.  Aitcheeon,  2  B.  &  (#)  Goodman  v.  Sayers,  2  J.  & 

C.   170.     See  P.  2,  ch.   6,  e.   6,  W.  249. 

d.  4,  p.  284.  (y)  Bartle  v.  Miisgrave,  1  Dawi 

(0  Marshall  &  Dresser,  In  re,  3  N.  8.  32S. 

Q.  B.  878.  (g)  Hayward  v.  Philiips,  6  A.  & 

(«)  Kennard  v.  Harris,  2  B.  &  £.119. 
C.  801. 
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SECTION  VII. 

DISCHARGING   OR   MAXING  ABSOLUTE  THE   RULE   TO  SET 

ASIDE   AN   AWARD. 

I.  Result  of  the  motion  to  set  iiside  the  award.'] — ^The  Pa&t  III. 

courts  of  law  will  always  construe  awards,  and  hear  motioas  _J ^' 

respecting  theniy  witli  a  desire  to  sustain  the  judgment  ^^^^^7' 
the  tribunal  which  the  parties  have  selected,  and  which  in  awards. 
so  manj  instances  acts  most  beneficially  for  them  (a).  On 
one  occasion,  however,  Coleridge,  X,  observed,  ^^  Th^e  are 
many  expressions  in  the  cases  as  to  the  manner  in  wlucb 
the  courts  ought  to  construe  awards,  whidi  appear  to  me  to 
be  often  used  with  too  much  strength.  Awards  are  to  be 
constmed  sensibly  as  all  other  instruments  {b). 

The  courts  will  not  set  an  award  aside  on  motion,  unless  Award  not 
it  be  clearly  void  on  the  grounds  on  which  it  is  impeached,  unless 
because  then  there  is  an  end  of  it  altogether;  whereas  if  an  ^^^ 
action  be  brought,  the  question  of  its  validity  may  be  in 
general  more    formally  raised,  and  taken  to  a  court  of 
error  (c). 

After  cause  has  been  shown,  the  «ourt  usually  will  either  Allowing 
diseharge  the  rule,  or  make  it  absolute ;  but  on  one  occa-  yitg  after 
sion,  after  the  argument,  the  Court  of  Ckmunon  Pleas  en-  "8»™«nt« 
larged  the  rule  till  the  following  term,  to  give  the  parties  the 
opportunity  of  filing  fresh  affidavits,  in  order  that  the  facts 
might    be    more    fully   stated;    additional   affidavits  were 
accordingly  filed,  and  the  case  was  re-argued  in  the  subse- 
quent term  {d). 

When  the  arbitrator  has  exceeded  his  power  in  awarding  Award  set 
on  a  matter  not  submitted  to  him,  or  in  giving  unauthorized  ^^^^^^^P*^^ 

(a)  Templeman  k  Reei],  Lq  re,  9  364 ;  Sialworth  v.  Inns,  13  M.  & 

Dowl.  962.  W.  466. 

(6)  Stonehewcr  v.  Farrar,  9  Jur.  {d)  Litde  v.  Newton,  2  M.  &  G. 

203.  351,  363. 

(c)  Cock  V.  Gent,  13  M.  &  W, 
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Part  III.  directions,  if  the  portion  of  the  award  containing  the  excess 

can  be  entirely  separated,  that  alone  may  be  set  aside,  while 

the  rest  of  the  award  will  stand  good ;  but  if  the  court  can- 
not see  that  that  part  of  the  award  made  in  the  proper  ex- 
ercise of  his  authority  is  wholly  unaffected  by  the  objection- 
able provisions,  the  entire  award  must  hll  (e).  So  though 
it  be  not  final,  (as  when  finding  substantially  for  the  plaintiff, 
it  fails  to  decide  all  the  issues,  on  the  event  of  which  the 
costs  depend),  the  plaintiff,  by  allowing  the  defendant  costs 
on  all  issues  undetermined,  may  maintain  the  award  as  to 
the  good  part  (/).  So  also  if  it  be  defective  for  want  of 
certainty  as  to  a  part  which  is  separable ;  as,  for  instance, 
if  it  award  costs  without  ascertaining  their  amount,  when 
the  arbitrator  ought  to  have  found  it,  the  whole  award  need 
not  be  set  aside;  but  the  rest  may  be  supported,  if  the 
party  alone  intended  to  be  benefited  by  the  provisions  as 
to  the  costs  agree  to  waive  all  claim  to  them  (g) . 

Where  a  cause  and  all  matters  in  difference  were  referred, 
and  the  arbitrator  found  for  the  plaintiffs  in  the  cause,  and 
then  stated  &cts  pursuant  to  a  power  given  in  the  submis- 
sion ;  the  court,  deciding  that  the  action  could  not  be  main- 
tained on  the  case  stated  in  the  award,  directed  a  non-suit 
to  be  entered  in  the  action,  and  that  the  rest  of  the  award 
should  stand  good.     The  report  does  not  show  whether 
there  was  a  conditional  award  of  a  nonsuit  in  case  the  court 
should  be  of  opinion  that  the  plaintiff  was  not  entitled  to 
recover.     It  is  also  to  be  noticed  that  the  court  came  to  this 
decision  on  an  application  to  set  the  award  aside  (A). 
New  trial        When  a  verdict  is  taken   subject  to  a  reference,  if  the 
in  actuue    award  be  set  aside  there  must  be  a  new  trial,  as  the  verdict 
set  aside,     ig  subject  to  the  award ;  if  one  fedl  the  other  must  follow  (t ). 


DiBchaiving      II.  Costs  of  the  motion  to  set  aside  the  award,'] — When 

rule  witQ 

^**-              (e)   Tandy  v.  Tandy,  9  Dowl.  N.  S.  6l7.    See  P.  2,  ch.  6,  s.  9. 

1044.     See  P.  2,  ch.  5,  8.  9,p.  316.  d.  1,  p.  316. 

(/)  Enj^land  v.  Davison,  9  Dowl.  (*)  Sherry  v.  Oke,  3  Dowl.  349. 

1052.  («)   Thompson  v.  Jennings,  10 

(g)  Morgan  v.  Smith,  1  Dowl.  Moore,  110. 
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the  rule  is  dischargecL  the  court  will,  as  in  other  cases,  ex-  ^^^*  ^^h 
ercise  a  discretion  whether  it  is  to  be  discharged  with  costs.  — '- — ' 
If  the  motion  have  been  made  on  slight  grounds,  the  rule  will 
generally  be  discharged  with  costs  {k).  Where  the  objec- 
tion was,  that  the  arbitrator  had  decided  contrary  to  law, 
costs  were  refused,  on  the  ground  that  the  point  had  been 
iidly  submitted  to  the  court  when  the  rule  was  moved  (/). 
In  a  later  case,  where  the  award  was  assailed  as  repugnant 
for  finding  inconsistent  issues  in  favor  of  the  same  party, 
costs  were  granted.  Lord  Denman,  G.  J.,  intimating  that  in 
such  cases  the  practice  was.  to  discharge  the  rule  with 
costs  (m). 

Where  a  rule  for  setting  aside  an  award  on  a  cause  is  Coits  o^ 
discharged,  and  nothing  said  about  the  costs  of  the  motion,  when  costs 
they  will  be  costs  in  the  cause  (n).  Where  the  arbitrator  j]^^*^® 
had  directed  a  verdict  for  the  plaintiff,  and  stated  special 
£BU3ts  in  his  award,  on  which  the  defendant  moved  to  set  it 
aside,  but  the  court  directed  the  verdict  to  stand  for  the 
plaintiff,  but  at  an  amount  of  damages  less  than  the  arbi^ 
trator  had  given ;  the  plaintiff  was  held  to  be  entitled  to  the 
costs  of  showing  cause  against  the  rule,  although  the  defend^ 
ant  had  succeeded  in  part :  for  the  practice  has  always  been 
to  consider  these  costs  as  costs  in  the  cause,  since  there  is, 
in  fact,  no  verdict  until  the  discussion  of  the  award  is  over, 
and  therefore  all  proceedings  till  then  are  steps  in  the 
cause  (o).  Where  the  defendant  put  a  construction  upon 
the  award  which  induced  the  plaintiff  to  move  to  set  it 
aside,  and  the  court,  considering  the  defendant's  construc- 
tion untenable,  discharged  the  plaintiff's  rule,  it  was  held 
that  the  plaintiff  was  not  entitled  to  the  costs  of  the  motion ; 
and  Tindal,  C.  J.,  said,  that  as  the  award  was  not  set  aside, 
the  motion  must  take  the  ordinary  course,  and  the  costs  of 
it  be  costs  in  the  cause  (j?). 

(it)  Snook  V.  Hellyer^  2   ChiU.         (n)  Clarke  v.  Owen,  2  H.  &  W. 

43.  324. 

if)    Wade  V.   Malpas,  2   Dowl.         (o)  Goodall  v.  Ray,  4  Dowl.  1. 
638.  (o)  Hocken  v.  Grenfell,  4  Bing. 

(m)  Duke  of  Beaufort  v.  Welch,  N.  C.  103. 
1 0  A.  &  £.  527. 

tJ  ir 
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SECTION  YIII. 


REFERBINO  THE  AWARD  BACK  TO  THE  ARBITRATOR. 

Pabt  III.      Fonnerly  if  «b  award  were  defectivey  liie  cooxt  could  iiot^ 

^'  "•  ^'  ^'  withoul  coBsenty  send  it  ba^sk  to  liie  arbitrstor  to  amend  it 

Claoae  to     They  could  only  set  it  aside  {ay.    But  submissions  now 

^'anmattert  ofifcen  oontain  a  stipulation^  ^  that  in  the  event  of  either  of 

wan^of    ^g  parties  disputing  the  validity  of  the  award,  or  moving 

the  court  to  set  it,  or  any  part  oi  it  aside,  the  comrt  shall 

have  power  to  remit  the  matters   referred,  or  any  of  them, 

to  the  re-consideration  and  determination  of  the  arbitrator.^ 

Referring    Under  a  pro^sion  of  Ihis  nature  the  court  will  refer  back 

raaeiidmi»-  ^^^  award  foT  the  arbitrator  to  reconsider  and  amend,  if  he 

nomer.        shall  think  fit ;  with  a  view  to  his  correcting  an  error  of  form, 

such  as  the  misnomer  of  the  plaintiff  in  the  cause  referred  {b) ; 

To  decide    <>'  ^^7  ^^^  shape  an  issue  for  the  arbitrator's  decision  en 

particular    .^  matter  of  £ftct  which  he  has  left  uncertain  (c). 

question. 

When  all        ^^^  ^  ^^  chuise  be  to  refer  back  ^'  die  matters  referred,*^ 
matters  are  without  the   words   ^^  or  any   of  them,"  the  court  has  no 

BCDt  Dack 

authority  to  direct  the  arbitrator  to  recosisider  one  point 

only,  though  the  rest  of  the  award  be  unimpeacfaed ;  but  all 

the  matters  must  be  sent  back  ;  consequently  the  whole  case 

is  opened,  and  the  parties  are  entitled  to  olSfer  fresh  evidence 

respecttng  every  question  in  dispute  {d). 

Award  pur-     Where  a  cause  in  which  Joseph  Howett  was  plaintiff,  was 

award^in     referred  together  with  a  cross  action,  and  the  arbitrator,  by 

the  cause,    mistake  in  his  award,  awarded  respecting  a  cause  in  which 

James  Howett  was  plaintiff;  on  a  motion  to  refer  the  award 

back  to  the  arbitrator  to  allow  him  to  conreet  the  mistake, 

(a)  KyoasUm  ▼.  Liddell,  8  Moore,         (e)  Nickalls  v.  Wamn,  6  Q.  B. 
223 ;  CuertOD,  Ex  parte,  7  D.  &  R.     615. 

774.    See  Phillips  v.  Hopwood,  1  {d )  NicktUs  v.  Warren,  6  a  B. 

B.  &  Ad.  619.  615 ;  S.  C.  9  Jur.  10.     See  P.  2, 

(b)  Howett  V.  Clements,  7  M.  8c  ch.  4,  s.  I,  d«  16,  p.  i9S,dnt7  of 
G.  1044.  arbitrator  on  reference  back. 
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an  objectioii'  was  taken  that  as  the  award  was  not  an  award  cg^j,  g  g, 
in  the  cause  referred,  the  court  had  no  power  to  refer  it  _-^ 
back ;  but  the  court,  observing  that  the  clause  empowering 
the  court  to  refer  back  must  be  construed  with  some  degree 
of  Uberality,  made  the  order,  as  the  affidavits  showed  that 
the  award  was  intended  as  an  award  in  the  cause  re- 
ferred (e). 

It  seems  that  muder  this  provision  the  court  has  no  autho-  ^^'^^ 
ri<y  to  refer  a  case  back  to  the  arbitrator,  unless  the  award  unless 
be  bad  (/),     It  wiU  not  be  referred  back  for  an  alleged 
mistake  in  law,  which  does  not  appear  on  the  ta^ce  of  the 
award  (^). 

When  tile  arbitrator  has  the  same  power  of  certifying  as  AAitmtor 
a  judge  of  Nisi  Prius,  the  court  will  not  interfere  with  the  certify  for 
exercise  of  his  discretion,  or  send  the  case  back  to  him  to  *^**' 
reconsider  his  refusal  to  certify  that  the  cause  was  brought 
to  try  aright  (h). 

It  does  not  seem  decided  whether  the  time  for  moving  to  ^]^t  time 
refer  the   award  back  is  in  all  cases  limited  to  the  time*o™o7®?' 

refer  b&CKa 

within  which  application  to  set  aside  the  award  may  be 
made ;  for  where,  after  the  time  for  setting  aside  an  award 
had  expired,  Patteson,  J.,  set  aside  the  judgment  for  the 
plaintiff  (which  had  been  entered*  up  pursuant  to  the  arbi- 
trator's certificate,)  on  the  ground  of  its  not  being  final ;  he 
intimated  that  possibly  it  might  still  be  open  to  the  plaintiff, 
to  move  to  refer  the  certificate  back  to  the  arbitrator,  under 
the  clause  for  that  purpose  contained  in  the  submission  (t). 

After  the  arbitrator  has  amended  his  award,  a  fresh  appli-  W^®^ef 

,  court  can 

cation  may  be  made  to  set  it  aside,  and  if  it  be  defective  a  refer  back 
second  time,  it  will  be  again  avoided  (A-).     It  is  doubtful  |JJJJ1^    "" 
whether  the  clause  gives  the  court  the  power  to  refer  it  back 
to  the  arbitrator  more  than  once.     The  Court  of  Queen's 


(e)  Howett  v.  Clements,  7  M.  &  141.    See  Nalder  v.  Batts,  1  D.  & 

G.  1044.  L.  700. 

(/)  Webber  v*  Lee,  1  D.  &  L.  (t)  Brooks  v.  Parsons,  13  L.  J., 

684.  Q.  B.  50  :  S.  C.  1  D.  &  L.  691. 

( g)  FuUer  v.  Fenwick,  3  C.  B.  (k)  Nickalls  v.  Warren,  6  Q.  B. 

705.  615  ;  Howett  v.  Clements,  1  C.  B. 

{h)  Bury  v.  Dunn,  1   D.  &  L.  128. 

U  U  2 
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Pam  III.  Bench  declined  to  determine  the  point,  where  an  axbitrator 

OH.  IX.  B«  8.  ,  ,  r        ^ 

had  so  fetiled  twice,  as  to  render  it  unsatisfactory  to  send  the 

case  back  again  to  him  for  a  third  decision,  and  set  the 
award  aside  altogether  (/). 
Claiueto         Sometimes    the   clause  is    drawn    up,   empowering  the 
to  lame  or   court  to  refer  the  case  back  to  the  same  arbitrator,  ^^  or  to 
different  ar^  g^^j^  other  person  as  the  court  should  think  fit.'' 

bitrator.  ,  '^  .  .    -      ,, 

This  seems  an  unprovement  on  the  clause  as  onginallj 
given  above.  For  there  may  be  many  cases  most  fit  to  be 
determined  by  arbitration,  in  which  there  may  be  serious 
objections  to  having  recourse  again  to  the  same  arbitrator 
who  has  once  miscarried ;  and  in  which,  if  the  court  had 
authority  to  send  the  parties  summarily  before  a  difierent 
arbitrator,  the  ends  of  justice  would  be  best  attained,  and 
with  the  least  expense  and  delay  (m). 

(/)  Nickalli  ▼.  Warren,  6  Q.  B.     684 ;  Porch  ▼.  Hopkins,  1  D.  &  L. 
615.  881. 

(m)  Webber  ▼.  Lee,  1  D.  &  L. 
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CHAPTER  X, 

SETTING  ASIDE  THE  JUDGMENT  ENTEBED  UP 

PUBSUANT  TO  AN  AWARD. 

Under  what  circumstances  the  judgment  entered  up  in  the  ^^^"^  m* 
cause  referred  pursuant  to  the  award  may  be  set  aside  as        ' 
void  or  irregular,  is  shortly  stated  in  this  chapter.  Contents  of 

the  tenth 
chapter. 


If  the  plaintiff,  pursuant  to  the  award,  enter  up  a  verdict  Setting 
and  sign  judgment  in  the  cause  referred,  the  defendant  may,  ^^^^^  ^ 
within  the  time  limited  for  setting  aside  awards,  move  to 
set  aside  both  judgment  and  award,  if  the  latter  be  defective. 
Thus  the  court  will  set  aside  a  judgment  signed  pursuant  to  ^^hen  arbi- 
an  award,  if  the  arbitrator  have  no  power  to  order  judgment  *™*®'  ^ 
to  be  signed  y  but  though  the  motion  be  to  set  aside  both  award 
the  judgment  and  award,  the  court  will  not  set  aside  the  ^^  8™®"** 
award,  if  it  be  doubtful  whether  there  be  not  a  sufficient 
award,  assuming  the  unauthorized  direction  as  to  the  judg- 
ment rejected  as  surplusage  (a). 

As  the  sheriff,  on  a  trial  by  jury  under  a  writ  of  trial,  has  judgment 
no  power  to  permit  a  verdict  to  be  taken  subject  to  a  refer-  J^S^,^^ 

sheriflf. 
(a)  Doe  d.  Body  v.  Cox,  15  L.  J.,  Q.  B.  317. 
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PaetIII.  encG,  the  verdict  and   judgment  entered  pursuant  to    an 

— —  award  on  a  submission  under  such  circumstances,  will  be 

set  aside,  but  not  necessarily  the  award  itself,  for  that  maj  be 

perfectiy  valid  (6). 

Settii^  Although  the  time  for  setting  aside  the  award  may  have 

ment  aft^  ^ong  elapsed,  the  party  is  at  liberty,  as  soon  as  the  judgment 

i^io^'Lide  ^^  ^^^^  signed,  to  move  to  set  the  latter  aside  ;  and  on  such 

award  ez-    a  motion  the  court  will  determine  the  validity  of  the  award 

^     '         on  its  fftce  ;  for  there  is  no  other  method  than  this,  by  which 

the  defendant  can  contest  the  validity  of  the  judgment  (c). 

It  is  immaterial  whether  execution  has  been  issued,  or  if 

issued,  whether  it  has  been  executed.     In  the  former  case, 

^he  motion,  it  seems,  is  to  set  aside  the  judgment  and  to 

restrain  the  plaintiff  from  issuing   execution  (d) ;   in  the 

latter,  to  set  aside  the  judgment  and  writ  (e),  and  if  a  levy 

have  been  made,  also  to  return  the  amount  (/). 

This  step  may  be  taken  by  the  defendant,  whether  he  has 
omitted  to  move  to  set  aside  the  award  itself  (^),  or  having 
applied,  has  had  his  rule  discharged  (A). 

The  motion  may  be  founded  on  the  same  groimd  of 
alleged  defects  apparent  on  the  award  on  which  a  motion  to 
set  aside  the  award  has  been  made  and  refused ;  for  the 
court,  we  have  seen,  will  not  set  aside  the  award,  unless  the 
objection  be  clearly  good,  and  refuse  to  decide  a  doubtful 
point ;  but  on  the  rule  to  set  aside  the  judgment,  the  court 
are  necessarily  bound  to  come  to  a  determination  on  the 
validity  of  the  award,  since  refusing  the  rule  has  the  effect 
of  establishing  the  awatd  (i). 
Notfordep  It  is  laid  down  as  a  clear  principle,  that  for  no  other 
award  other  defects  in  the  aWaiti  than  those  apparent  on  its  fia.ce  can  the 

[b)  Wilson  ▼.  Thorpe,  6  M.  &  ($)  Manser  v.  tleaver,  S  B.  & 
W.  781  ]  Harhsop  v.  Gretnwood,     Ad.  29d* 

15  L.  J.,  a.  B.  92.  (/)  Wrightson  v.  Bywater^d  M. 

(c)  Brooks  V.  Parsons,  1  D.  &  L.     &  W.  1 99. 

691 ;  Manser  v.  Heaver,  3  B.  &  Ad.  (a)  Mannr  y«  Heaver,  3  B.  ft 

295 ;  Doe  d.  Madkins  v.  Homer,  Add  295. 

8  A.  &  E.  235 ;'  Wrightson  V.  By-  (A)  Wrightson  v.  Bywater,  3  M. 

water,  3  M.  &  W.  199.  &  W.  199* 

((/)  Doe  d.  Madkins  v.  Homer,  8  (t)  Wrightson  v.  Bywater,  3  M. 

A.  &  £.  235.  &  W.  199. 
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judgment  entered  pursuant  to  it  be  impeached  {k)  afiker  the  P^»  m* 

time  ioi  setting  aside  tho  awacd  has  expired;  yet  in   a 

kite  caae>  Patleson,  J.,  set  aside  the  judgment  beoause  the  o^^^"""^ 
award,  finding  generally  for  the  plaintiff^  had  omitted  to  find 
on  each  issue  in  the  cause,  though  it  does  not  appear  from 
the  report,  nor  is  it  probable  that  the  award  showed  on  its 
fiaae  that  there  was  an  issue  left  undetermined  (0.  The 
principle  cited  above  doaa  not  seem  to  have  been  ad- 
verted to. 

It  is  no  groimd  for  setting  aside  the  judgment  signed  for  ^^^^^' 
the  defendant  pursuant  to  the  award,  "diat  before  the  award  ^^nud. 
was  made  the  plaintiif  had  become  bankrupt  (w). 

Though  the  award  be  good,  if  there  be  any  irregularity  in  J^J*^^!^*^ 
entering  a  verdict  pursuant  to  the  award,  or  in  signing  judg-  judgment., 
ment  or  issuing  execution,  the  court,  on  a  proper  applica- 
tion, vnll  set  aside  the  proceedings  {n) . 

It  does  not  seem  to  have  been  decided  with  respect  to  a  WTien  mo- 
judgment  entered  pursuant  to  an  award,  whether  the  defend-  ande  judg^ 
ant  be  bound  to  apply  to  set  it  aside  within  a  reasonable  "*®°*  *°  ^ 
time  after  the  entry  of  the  judgment^  but  it  is  presumed  that 
the   same  rule  which   applies   in    other   cases  holds  here^ 
namely,  that  if  the  award  be  void,  and  the  judgment  a  nullity, 
no  lapse  of  time  is  a  waiver  of  the  right  to  apply ;  but  if  the 
judgment  be  only  irregular,  application  must  be  made  in 
reasonable  time,  and  before  the  party  applying  has  taken 
any  fresh  step  vnth  knowledge  of  the  irregularity  (o). 

In  one  instance,  where  the  Master  had  taxed  the  costs  of  Signiiifr 
the  cause  and  reference  and  award  together  in  one  aUocatur,,  K^of 
and  judgment  had  been  signed  for  the  whole,  a  motion  was  <»i^  ^^^ 
made  to  set  it  aside  on  the  ground  that  the  costs  of  the  uregoitf. 
reference   and   award  had  been  improperly  included;  the 
court  treated  it  as  an  irregularity  only,  to  which  two  answers 

(k)  Maneer  v.  Heaver,  3  B.  &  (m)  Andrews  y.  Palmer,  4  B.  & 

Ad.  395 ;  Doe  d.  Madkins  v.  Hor-  A.  260. 

ner,  8  A.  &  E.  335 ;  Wrightson  v.  (n)  Havward  v.  Ribbans,  4  East, 

Bywater,  S  M.  &  W.  199 ;  Macar-  309 ;  Callard  v.  PateraoD,  4  Taunt, 

thur  y.  Campbell,  3  A.  &  E.  53.  318. 

(0  Brooks  v.  Parsons,  1  D.  &  L.  (o)  3  Archb.  Pract.  1D44,  1045, 

691.  7th  Ed. 
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Part  III.  were  applicable  in  the  particular  case;  namely,  that  there 

~ —  had  been  an  unreasonable  delay  in  making  the  application ; 

and,  secondly,  that  the  defendant's  attorney  had  distinctly 
assented  to  that  mode  of  taxation,  knowing  that  tiie  judg- 
ment could  only  be  entered  for  tiie  whole  amount  of  costs 
in  the  allocatur  ( p). 
Whether  The  rule  of  court  which  requires  tiiat  objections  shall  be 
state  objeo-  Stated  in  tiie  rule  nisi  on  a  motion  to  set  aside  tiie  award, 
does  not,  it  seems,  apply  to  a  rule  nisi  to  set  aside  tiie  judg- 
ment ;  and  tiie  objection  intended  to  be  relied  on  need  not 
be  specified  tiierein,  at  least  if  it  be  one  apparent  on  tiie 
face  of  tiie  award  (q). 

(p)  Bignall  v.  Gale,  3  M,  &  G.        (q)  Manaer  t.  Heaver,  3  B.  & 

858.  Ad,  295. 
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CHAPTER  XL 


IMPEACHING  AN  AWARD  IN  EQUITY. 


The  present  chapter  treats  of  impeaching  an  award  in  Paat  III. 
equity.  ^'"^ 


In  its  first  section  it  examines  into  the  jurisdiction  of  the  Scope 
Court  of  Chancery  oyer  awards,  and  the  effect  of  the  re-  ^t/of'the 
Btrictions  as  to  jurisdictioil  imposed  by  the  statute  9  &  10  eleTentli 

„^       „,  •*  r  .7  chapter. 

Wm.  HI.  c.  15.  ^ 

The  second  section  remarks  shortly  on  the  grounds  for 

which  equity  will  hold  an  award  Toid. 

The  third  discusses  the  Tarious  modes  of  proceeding 

to  set  the  award  aside,  by  bill,  by  motion,  or  exceptions, 

and  the  circumstances  under  which  the  respective  methods 

are  available. 
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SECTION  I. 

IN  WHAT  CASES  CHANCERY  HAS  JURISDICTION  TO  SET  ASIDE  AN 

AWARD. 


Pabt  III..      I.   When  award  not  under  the  statute  of  William  IIL]-^ 

—1 '        The  courts  of  equity  have  always  exercised  jurisdictdon  over 

Settm^       awards,  although  the  submission  was  by  agreement  out  of 
equity        court  and  incapable  of  being  made  a  rule  of  court  (a).    This 
^^^n  jurisdiction  subsists  at  the  present  day. 
by  agree-         On  the  reference  of  an  action  at  Common  Law,  whether  the 
When  Bnb-  Submission  be  by  order  of  a  Judge,  or  order  of  Nisi  Prius> 

ISJ^oTat  ^^  "^  ^^  ^  ^^^  °^  Common  Law,  the  Court  of  Chancery  has 
oommon      undoubted  authority  to  set  aside  the  award,  and  to  prevent  a 
^*  party  taking  advantage  of  its  provisions  in  his  favor.    For 

when  an  order  of  reference  of  a  cause  depending  in  a  court 
of  law  is  made  a  rule  of  court,  and  application  is  made  in 
the  court  of  law  to  enforce  the  award,  a  court  of  equity  con* 
siders  the  reference  by  rule  of  court  merely  as  a  proceed- 
ing in  the  court  of  law,  modified  and  regulated  by  the  oon^ 
sent  of  the  parties ;  and  whether  the  oiroumstance  of  ccmsent 
to  this  mode  of  carrying  on  the  snit  may  or  may  not  be 
deemed  wor&y  of  consideration  in  equity,  die  mere  fact  (list 
the  parties  have  so  far  regulated  the  proceeding  a;t  law,  caa 
not  bar  the  jurisdiction  of  equity  to  grant  an  injunction  to 
restrain  the  proceeding  to  enforce  the  award  at  law,  or  to  set 
Not  affoci-  ^^^  award  aside.  The  statute  9  &  10  W.  III.  c.  15,  does  not 
^tnto^^f  in  any  way  interfere  with  the  ancient  power  of  the  courts  of 
William  equity,  when  an  action  is  referred,  and  the  submission  made  a 
rule  of  court,  not  under  the  statute,  but  at  common  law  (b). 

(a)  Greenhill  v.  Church,  3  Rep.  431 ;  Ld.  L9n8dale  v.  littledale,  % 
in  Chanc.  49.  Ves.  Jr.  451 ;  Brown  v.  Brown,  1 

(b)  Nichols  v.  Chalie,  14  Ves.  Vem.  157}  Chuck  v.  Gremer,  8 
265 ;  Nichols  v.  Roe,  3  M.  &  K.  Phill.  477. 
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II.   When  award  under  the  statute  of  William  IIL]—  I'ait  III. 
Much  discufiaioB  has  taken  place  respeotmg  the  jurisdieiiofi     '    '     * 
of  the  Court  of  Chanoery  to  set  aside  an  award,  made  on  a  Jurisdiction 
submission  out  of  court,  oontaining  a  clause  for  making  it  a  ^^^^ 
rule  of  court  under  the  statute  9  &  10  W.  III.  c.  15.  made  role 

The  first  reported  instance  of  a  bill  to  set  aside  aa  award 
on  a  submission  under  the  Act  being  brought  in  equity  oe- 
curred  in  1791.     There  a  cause  in  Chancery  having  been  Early  cases 
referred  by  a  submission  which  was  made   a  rule  of  the  }^^,  ^^^^^ 

^  has  jnns- 

Court  of  King's  Bench,  and  the  latter  court  having  refused  diction, 
either  to  set  aside  the  award  or  to  enfcnroe  it  by  attadbment ; 
on  the  plaintiff's  bringing  a  bill  in  Chancery  to  be  re- 
lieved against  the  awards  Lord  MflM^clesfield,  C,  seems  to 
have  been  of  opinion  that  as  the  common  law  court  had  de- 
clined to  exercise  its  jurisdiction  utider  the  statute,  and  had 
left  the  party  on  one  side  to  his  remedy  by  action,  it  left  the 
other  to  take  relief  by  bill  in  equity  ;  and  consequently  he 
set  the  award  aside  (c). 

In  the  next  case  in  order  of  time  the  court  entertained  the 
jiurisdiction,  no  question  being  raised,  but  dismissed  the  bill 
on  the  merits  (c2). 

Very  shortly  after,  however,  the  point  as  to  the  jurisdic- 
tion was  taken :  for  in  1729,  on  a  bill  to  set  aside  an  award 
charging  undue  practice  in  the  umpire,  the  defendant  pleaded 
that  the  submission  was  under  the  statute  of  Wm.  lU.,  and 
had  been  made  a  rule  of  the  Court  of  King's  Bench ;  and  the 
plea  was  ordered  to  stand  for  an  answer,  with  libera  to 
except;  but  the  cause  does  not  appear  ever  to  have  been 
heard  (e). 

The  opinion  at  that  time  prevailed  that  the  Court  of  CopcoRent 
Chancery  had  a  concurrent  jurisdiction  vdth  the  court  of  |j^^^ 
which  the  submission  was  a  rule,  to  examine  into  the  avmrd  equity. 
on  the  ground  of  partiality  of  the  arbitrator,  within  the 

(6)  Ward  T.  Periatn,  eited  Chicot  1737»  cited  in  Auriol  v.  SmMi,  1 

v.  Lequesne,  2  Yes.  Sr.  316 ;  cited  Turn.  &  R.  135,  notes, 

alao  in  notee  to  Auriol  y.  Smith,  1  (e)  Alsrdee  v.  Campbell^  Bunb. 

Turn.  &R.  131.  266;   S.  C.    cited   in    Auriol  v. 

(d)   Resell  V.  Luacomb,  a.  d.  Smith,  1  Turn,  and  R.  133,  notes. 
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Part  III.  period  limited  by  the  Act  {/)  \  a  view  of  the  law  which  was 
'  countenanced  in  later  times  by   the  observations  of  Lord 

Eldon,  in  one  of  his  early  decisions  on  the  statute  {g). 

In  1735,  on  a  bill  to  set  aside  the  award,  where  the  sub- 
mission was  made  an  order  in  Chancery,  after  the  award  had 
been  made,  the  defendant  objected,  that  the  time  given  by 
the  statute  having  elapsed,  the  bill  would  not  lie  :  but  Lord 
Talbot,  C,  was  of  opinion,  that  to  be  within  the  statute  the 
confirmation  of  the  submission  must  be  prior  to  the  award : 
and  that  as  to  the  time,  it  was  impossible  for  the  party  to 
apply  within  the  term  after  the  award  was  made,  because  the 
submission  had  not  been  made  a  rule  of  court  within  that 
time  :  he  therefore  set  aside  the  award  {h), 

A  bill  to  set  aside  an  award,  on  a  submission  under  the 
statute  made  a  rule  of  the  Court  of  King's  Bench,  having 
been  brought,  alleging  corruption  and  fraud  of  the  arbitra- 
tors, and  the  defendant  having  pleaded  the  award  in  bar, 
and  insisted  that  it  was  a  fair  award ;  Lord  Hardwicke,  C, 
in  1740,  ordered  the  plea  to  stand  for  an  answer,  with  liberty 
to  except,  and  said  he  only  remembered  one  instance  of  a 
bill  brought  for  such  a  purpose,  which  was  Ward^a  case, 
(cited  previously  as  Ward  v.  Periam)  (i). 

On  a  like  submission,  in  1751,  a  similar  bill  charging  the 
arbitrator  with  misconduct,  the  same  judge  expressed  his 
determination  to  follow  the  precedent  of  War^s  case,  and  to 
make  the  arbitrator  pay  costs,  if  proved  partial  {k). 

And  Lord  Loughborough,  C,  in    1794,  when   deciding 

that  a  reference  by  order  of  Nisi  Prius  was  not  a  reference 

under  the   statute,   expressly  stated  his   opinion  that  the 

jurisdiction  of  Chancery  was  not  barred  by  a  reference  under 

the  statute  (/). 

lAter  cases      At  the  Commencement  of  the  present  century,  however, 

no^jwiidl>  diflFerent  views  prevailed,  and  in  1803,  on  a  bill  to  set  aside 
ti<ni« 

(/)  AkrdeB  v.  Campbell,  Bunb.  (t)  Kampshire  v.  Young,  2  Atk. 

265.  165. 

(g)    Fetherstone   v.    Cooper,    9  (it)  Chicot  v.  Lequesne,  2  Ves. 

Yes.  67.  Sr.  315. 

{K)   Spettigue  v.  Carpenter,    3  {I)  Lord  Lonsdale  v.  Littledale, 

P.  W.  361 ;  S.  C.  Vin.  Ab.  Supp.  2  Ves.  Jr.  451. 
Arb.  p.  301. 
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an  award,  when  the  Bubmission  was  made  a  rule  of  a  court  of  Part  III. 
common  law  under  the  statute,  Lord  Eldon,  C,  declining  to  — ! — '— ' 
say  whether  the  jurisdiction  of  Chancery  was  shut  out  by 
the  act,  dissolyed  an  injunction,  where  the  objections  to  the 
award  were  such,  as  might  have  been  equally  well  raised  in 
the  court  of  which  the  submission  was  a  rule. 

He  held  also  that  it  was  of  no  consequence,  that  the  submis-  Though 
sion  had  not  been  made  a  rule  of  court  till  after  the  award  J^t  made" 
had  been  made  (m).     Lord  Talbot,  C,  as  we  have  seen  in  rule  before 
an  earlier  case,  expressed  a  different  opinion  (n),  but  the  made, 
invariable  practice  of  all  the  courts  at  the  present  day  is  in 
accordance  with  Lord  Eldon's  view. 

In  1807,  on  a  general  reference  by  parties  in  a  suit  in  Chan- 
cery, where  the  submission  was  made  a  rule  of  the  Court 
of  King's  Bench,  Lord  Eldon,  C,  expressed  great  doubts, 
whether  the  statute  did  not  deprive  the  party  of  the  power 
to  file  a  bill  in  Chancery  to  set  aside  the  award  for  a  mistake 
in  law  apparent  on  its  face  (o) ;  and  very  shortly  after,  in  a 
case  of  a  similar  character,  after  consulting  some  of  the 
judges,  he  expressly  decided  that  the  statute  confined  the 
jurisdiction  over  the  award  to  that  court  only,  of  which  the 
submission  was  a  rule  ( p). 

This  decision  has  been  assented  to   as  undoubted  law  Though 
ever  since.    But  in  1816  Sir  T.  Plumer,  V.  C,  agreeing  that^^^^"" 
if  the  submission  had  been  made  a  rule  of  another  court,  ™ie  ii»|*»l 
Chancery  could  not  have  acted,  took  the  distinction,  that  a  filed. 
bill  would  lie,  if  the  submission  had  not  been  made  a  rule ; 
and  held  that  the  mere  agreement  to  make  the  submission  a 
rule  of  court  was  unimportant,  unless  it  was  actuaUy  so  made, 
and  that  it  was  the  same  as  if  there  had  been  no  clause  for 
that  purpose  (g). 

In  the  next  reported  case  on  the  subject  (in  1820)  the 
correctness  of  this  view  seems  to  have  been  assumed  on  one 
side,  and  tacitly  admitted  on  the  other  (r) . 

(m)  Fetherstonev.  Cooper,  9  Ves.  (p)  Gwinett  v.    Bannister,    14 

67.  Ves.  530. 

(n)  Spettigue  v.  Carpenter,  3  P.  (q)  Steff  v.  Andrews,  2  Madd.  6. 

W.  361.    See  ante,  p.  668.  (r)  Goodman  v.  Sayers,  2  J,  & 

(o)  Nichols  v.  Chalie,   14  Ves.  W.  249. 
265. 
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Past  III.  Sidisequeirtly,  haweTer,  in  1^28,  dxMigh  t]ie  bill  was  not 
'  filed  until  siter  the  time  fov  settang  aside  the  award  in  the 
oeurt  of  OQmmoB  hxm  had  expired.  Sir  J.  Leaoh,  V.  C,  dis- 
sented £rom  the  view  entertaiAed  bj  Sir  T.  Pluner  in  Stej^ 
w,  AmA'ewM  (f),  and  held  that  the  cmnssion  of  the  partj  to 
make  the  submission  a  rule  eould  not  giTe  that  oowi;  power 
over  i%  and  defeat  the  limitation  of  time  imposed  hy  the 
statute  {i). 

TbiB  decinoa  was  shordjr  (in  1824)  followed  by  another, 
in  which  the  same  judge,  Sir  J.  Leach,  V.  C,  held  that 
Chancery  had  no  jurisdiotion  by  bill,  though  the  submission 
contained  a  clause  for  making  it  a  rule  either  of  Ae  Court 
of  King's  Bench  or  of  Chancery,  and  though  it  was  eon- 
tanded  that  filing  the  bill  in  Chancery  was  equiralent  to 
making  it  a  rule  of  that  court:  the  submission  was  in  &ct 
made  a  rule  of  the  Court  of  King's  Bench  by  the  defendant 
between  the  filing  of  the  bill  and  the  motion  for  an  injunc 
tion  (»). 

The  decisions  of  Sir  T.  Plumer  and  1^  John  Leach  being 
thus  diametrically  opposite,  still  left  open  the  question,  as 
to  the  effect  pf  making  the  submission  a  rule  of  a  court  of 
common  law,  after  a  biU  had  been  filed  in  Chancery  to  set 
aside  the  award  (a:). 

In  a  subsequent  instance,  where  ihe  submission  had  not 
been  made  a  rule  of  the  common  law  court  before  the  bill 
was  filed,  Shadwell,  Y.  C,  ^n  183^,)  agreeing  with  Sir  T. 
Plumer,  arermled  a  demurrer  to  the  bill,  on  ihe  ground  that 
the  original  inherent  jurisdiction  of  the  Court  of  ChaBcery 
was  not  taken  away,  except  when  the  submission  had  been 
actually  made  a  rule  of  another  court  before  the  bill  was 
filed ;  and  though  the  submission  had  been  made  a  rule  of 
the  Court  of  King's  Bench  before  the  plaintiff  obtained  an 
injunction,  the  Vice-chancellor  reftised  to  dissolve  it  on  that 
account;  holding  that  the  Court  of  Chancery  having  once 
acquired  jurisdiction  before  the  submission  had  been  made 

(«)  2  Madd.  6.                                   («)  Dawson  v.  Sadler^  1  S.  &  S. 
(t)  Davie  ?.  Getty,  1  S.  &  S.     637. 
411.  (w)  V.  Mills,  17  Ves.  419. 
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a  nde,  still  reUdned  it  (jr).  On  Mspfemlf  howervcnr^  agabmt  the  ^^^  ^^f 
order  gr^Dtrng  an  iigiiDction,  Lord  Brongliam,  C,  or ermled  '"'"''" 
the  abore  deoinon,  pronounemg  that  ihe  statute  would  be 
repealed  in  its  most  express  provision,  if  the  jurisdiction 
still  resided  in  that  eaaet,  after  the  patties  had  agreed  to 
make  the  submission  a  rule  of  anotheor  court ;  and  that  the 
&ct  of  whether  or  not  it  had  been  so  made  a  Tule  before  the 
filing  the  bill  was  immaterial  (2r). 

In  a  yery  Teeent  ease^  (decided  in  1846,)  where  a  biU  was  Submiarion 
filed  to  set  aside  an  award,  made  on  a  snbmissian  by  agree-  ciianceTy,^ 
ment  out  of  court  referring  a    suit  iu  Chancery  and  allH**J™^J?: 

^  •       j'/».  1  .    .    .  .   .  ,  ,      toon  by  bill. 

matters  m  dmerence,  and  contammg  a  provision  that  the 
submission  and  award  might  be  made  a  rule  of  the  Court  of 
Chancery ;  the  submission  not  having  been  made  a  rule  of 
court,  Shadwell,  V.  C,  overruled  a  demurrer  to  the  bill  on 
the  same  ground  that  he  took  iu  Nichols  v.  Soe  (a) ;  namely, 
that  the  submission  not  having  been  made  a  rule  of  court, 
the  jurisdiction  of  Chancery  remained.  But  Lord  Cottenham, 
C,  on  appeal,  reversed  the  decision,  holding  that  it  had 
already  been  solemnly  settled  in  Nichols  v.  Soe  (i),  that  the 
filing  the  bill  before  the  submission  had  been  made  a  rule 
was  no  matter  of  importance ;  and  that  he  fully  approved  of 
that  construction  of  the  statute,  and  would  do  nothing  to 
disturb  that  decision :  since  it  was  impossible  not  to  see 
that  it  was  the  intention  of  the  act,  that  the  award  should  be 
set  aside  only  by  that  court,  of  which  the  submission  was  a 
rule ;  and  that  as  it  was  now  clearly  decided  that  the  juris- 
diction of  Chancery  was  altogether  excluded,  when  the  sub- 
mission was  to  be  made  a  rule  of  another  court ;  so  when  it 
was  to  be  made  a  rule  of  the  Court  of  Chancery,  he  held  that 
that  court  had  jurisdiction  to  set  the  award  aside,  only  in  the 
summary  manner  pointed  out  by  the  act,  and  not  by  bill^ 
at  least  when  the  proceeding  by  motion  was  equally  effi- 
cient (c). 

(y)  Nichols  ▼.  Roe,  5  Sim.  156.  (b)  3  M.^  K.  431. 

(z)  Nichols  y.  Roe,  3  M.  &  K«  (c)    Heming  v.    Swinnerton,   1 

431.  Coop.  C.  C.  386. 
(a)  5  Sim.  156. 
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Past  III.      No  circumstanoes  can  give  the  Court  of  Chancery  jorLsdic- 

'  tion,  when  the  agreement  is,  that  in  pursuance  of  d^e  statute 

Equity  no    the  Submission  shall  be  made  a  rule  of  a  court  of  common 

On  several  occasions  it  was  contended  that  the  statute  did 
not  intend  to  take  away  the  jurisdiction,  when  there  was 
fraud  on  the  part  of  the  arbitrators  or  the  parties,  but  Sir  T 
Plumer,  V.  C,  Lord  Eldon(e),  and  Sir  John  Leach 
V.  C.  (/),  all  concur  in  holding  that  the  statute  permits  no 
special  exception  on  this  ground. 


SECTION  II. 


FOR  WHAT  OROCNDS   EQUITY  WILL   SET   ASIDE   AN   AWARD. 

Chmmdf  in       As  there  seems  in  most  cases  to  be  no  substantial  distinc- 

a?  at  wmT^  tion  between  the  courts  of  law  and  equity  as  to  the  grounds 

mon  law.     on  which  awards  may  be  set  aside  in  each  (a) ;  to  avoid 

repetition  the  general  enumeration  of  the  grounds  on  which 

an  award  may  be  successfully  impeached,  is  confined  to  the 

chapter  on   setting  aside   awards   on  motion  (b) ;  and  the 

points  now  considered  are  those  only,  which  for  some  cause 

or  other  are  more  particularly  connected  with  proceedings 

in  equity. 

Ghround*  Jq  an  old  case,  before  the  statute  of  William  III.,  on  a 

open  ▼ary-       ,  ,  ,  , 

ingwith      bill  to  be  relieved  against  an  award  on  a  submission  by 
form  of  rob-  |)ond,  the  court  said  they  would  neither  confirm  nor  over- 


muuon. 


(d)  Yates  v.  Barnard,  cited  in  (/)  Dawson  v.  Sadler,  1  S.  &S. 
Heming  v.   Swinnerton,    1  Coop.  537. 

C.  C.  422,  notes,  per  Sir  J.  Leach,  (a)  Lingood  v.  Eade,  2  Atk.  501 ; 

V.  C.  R.  V.  Wheeler,  3  Burr.  1267. 

(e)  Auriol  v.  Smith,  1  Turn.  &  (b)  See  P.  3,  ch.  9,  s.  3,  p.  627. 
R.  121. 
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throw  such  awards,  unless  circumvention  or  corruption  were  ^*"''  '^^• 
proyed.     But  otherwise  if  the  award  were  made  by  order  of  — — '-^ 
court  (c). 

It  is  said  that  on  a  bill  to  set  aside  an  award,  and  nothing  Varying 
more,  the  Court  of  Chancery  will  not  let  the  party  go  into  ^'biiH^ 
any  legal  objections,  except  the  grounds  of  partiality  and  P®^^*"* 
corruption ;  but  if  the  bill  be  for  an  account,  and  pray  to 
set  aside  the  award  in  order  to  let  in  such  account,  that  then 
the  plaintiff  is  at  liberty  to  make  legal  objections  (d).     Lord 
Hardwicke,  C,  lays  it  down,  that  when  a  bill  is  filed  to  set 
aside  an  award,  and  for  an  account,  as  the  plaintiff  is  en- 
titled to  an  account  unless  the  award  be  a  bar,  the  court  will 
enter  into  all  the  legal  objections  against  the  award,  which  a 
court  of  law  would  have  done,  it  being  insisted  on  by  the 
plea  to  prevent  a  general  account  {e). 

An  action  for  the  balance  of  an  account  was  referred  at  For  what 
Nisi  Prius,  subject  to  the  certificate  of  an  arbitrator.     The  fj^^^^^^o 
arbitrator  having  certified  in  favour  of  the  plaintiff  for  a  spe-  in  action 
eified  sum,  the   defendant  filed  a  bill  in  Chancery  to  set  "®*  "^  *" 
aside  the  award,  on  the  ground  that  the  arbitrator  had  re- 
ceived in  evidence  a  certain  account  as  an  account  stated, 
without  sufficient  evidence  of  its  possessing  that  character ; 
that  he  had  acted  on  it,  declining  to  call  for  the  books  con- 
taining accounts  of  prior  transactions ;  and  that  he  had  re- 
fused to  give  the  defendant  credit  for  payment  of  certain 
sums,  paid  in  respect  of  the  transactions  covered  by  the 
account,  though  not  included  in  it.     The  bill  also  alleged 
fraud  in  the  plaintiff  at  law,  and  misconduct  in  the  arbi- 
trator, but  no  atteiDpt  was  made  to  prove  either  charge.     An 
injunction  had  been  granted  by  the  V.  C.  to  prevent  the 
plaintiff  at  law  issuing  execution  on  the  judgment.     Lord 
Cottenham,  C,  dissolved  the  injunction,  on  the  ground,  that 
it  was  clearly  within  the  arbitrator's  jurisdiction  to  decide 
whether  the  account  produced  were  a  settled  account  conclu- 
sive between  the  parties,  and  that  the  plaintiff  in  equity  had 

(c)  GreenhiU  v.  Church,  3  Rep.     245. 
in  Chanc.  49»  89.  (e)  Lingood  v.  Eade,  2  Atk.  501.  ' 

(rf)  Champion  v.  Wenham,  Amb. 

X   X 
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Pabt  III.  failed  to  show  his  tide  to  credit  for  the  sums  which  the  arbi- 

OH  XI  SU   2 

'■ — '-  trator  had  refused  to  take  into  account.     He  also  said,  that 

he  had  disposed  of  the  case  on  the  facts,  as  in  the  state  of 
the  authorities  as  to  the  extent  of  the  jurisdiction  of  Chan- 
cery, disposing  of  it  on  the  point  of  law  would  hardly  be 
satisfactory ;  but  he  added,  ^^  what  is  there  to  give  to  a  court 
of  equity  any  peculiar  jurisdiction  in  case  of  a  judgment 
founded  upon  such  an  award,  which  it  would  not  have  had  if  it 
had  been  foimded  upon  a  yerdict  ?^  ^^  That  failure  at  law  from 
the  errors  of  the  judge,  or  the  juiy,  or  in  ihe  conduct  of  the 
cause,  will  not  j9er  se  give  this  court  jurisdiction,  is  certain : 
does  a  different  rule  prevail  where  the  failure  is  attributable 
to  any  conduct  in  the  arbitrator"  (/)  ? 

Exchequer       jt  has  been  decided  that  no  bill  would  lie  on  the  equity 

not  review  ,  .   ,  . 

a\Tard  by     side  of  the  Exchequer  to  review  the  decision,  on  points  of 
Chan^    law  and  fact,  of  an  arbitrator  appointed  on  a  submission  by 

order  of  Chancery  (g). 

Assignee  of      Upon  a  bill  by  the  assignee  of  a  judgment  against  the 

bond  boand  conusor,  Stating  au  award,  in  which  a  certain  sum  was  found 

bj  award,   j^^  upon  the  judgment,  and  praying  that  accounts  might  be 

taken  against  the  conusor,  upon  the  footing  of  the  award 

and  the  judgment;  the  defendant,  the  conusor,  cannot  by  his 

answer  impeach  the  award,  and  raise  questions  which  have 

been  discussed  before,  and  decided  by  the  arbitrators,  as  to 

the  state  of  the  accounts  between  the  defendant  as  conusor 

and  the  conusee  of  the  judgment  (h). 

Award  con-      The  fact,  that  after  the  award  mutual  releases  have  been 

to'aU *^h-  <5xecuted,  will  not  necessarily  preclude  inquiry  into  its  vali- 

in  scope  of   dity  (t) .   But  if  an  award  be  made  on  a  reference  of  all  matters 

'  in  difference,  a  party,  after  receiving  the  money  awarded,  and 

executing  a  general  release,  and  acquiescing  in  the  award 

for  some  years,  will  not,  on  a  suggestion  that  the  arbitrator 

has  decided  on  one  matter  only,  be  permitted  to  maintain  a 

bill  against  his  opponent  for  a  general  account  of  all  other 

transactions  except  what  relates  to  that  one  matter  (it). 

(/)  Chuck  V.  Cremer^  2  Phill.  (t)  Morgan  v.  Pindar^  3  Rep.  in 

477 ;  S.  C.  17  L.  J.  Ch.  287.  Chanc.  76, 

(g)  Pitcher  v.  Bigby,  9  Price,  79.  (A)  Jones  v.  Bennett,  I  Bro.  P.O. 

(A)  Hill  V.  Ball,  2  Rligh,  N.  S.  1.  528. 
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Though  no  bill  lies  to  set  aside  an  award  on  a  question  ^^^"^  ^^^' 
of  fact  decided  by  the  arbitrators,  yet  evidence  of  the  merits     ' 
will  be  let  in,  so  far  as  it  throws  Hght  on  their  conduct  (/).      When 

Commissioners  appointed    by    statate    to   ascertain  the^^^^kt^^ 
bounds,  and  fix  the  rent  payable  to  the  crown  for  certain  >»• 
mines,  made  an  award,  giving  a  benefit  to  a  miner,  on  the  under  8ta- 
fiftith  of  his  having  agreed  to  pay  a  sum  for  certain  bygone  ^'^^ll^^ 
workings  of  the  mine.     The  commissioners  were  not  au* 
thorized  by  the   statute  in   imposing  on  the   miner   such 
condition    of   payment.      The    miner    having    refused   to 
comply  with  the  supposed  terms,  an  information  was  filed 
in  Chancery,  at  the  suit  of  the  crown,  with  a  view  to  enforce 
payment,  or  to  set  the  award  aside,  on  the  ground  of  frBxid 
and  mistake :  but  the  court  being  of  opinion  that  the  miner 
had  never  entered  into  the  agreement,  though  the  commis- 
sioners mistakenly  supposed  that  he  had,  held  the  claim  for 
the  payment  not  maintainable  on  the  feusts ;  and  they  also 
refused  to  set  aside  the  award,  there  being  no  firaud  shown ; 
since,  as  the  time  limited  by  the  act  for  making  the  award 
had  expired,  the  miner,  if  the  award  were  set  aside,  would 
lose  the  whole  benefit  of  the  Act  of  Parliament,   without 
any  fault  of  his  own,  on  account  of  a  mistake  of  the  commis- 
sioners (m). 


SECTION  III. 

WHAT   THE    MODES   OF   PROCEEDING   TO   SET   ASIDE   AN 

AWARD    IN    EQUITY. 

1.  Proceeding  by  bill  to  set  aside  an  award.'] — ^When  the  Submission 
submission  is  by  judge's  order,  order  of  Nisi  Prius,  or  rule  the  statute, 

bill  lies  to 
(Q  Groodman  v.  Sayers,  2  J.  &         (m)  Attorney  General  v.  Jack- 
W.  249, 259.  Bon,  5  Hare,  355. 
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Part  III.  of  a  court  of  common  law,  or  by  private  a^eement  not  under 
the  statute  of  William  III.,  the  proceedings  to  set  aside  the 

award.        award  must  be  by  bill  (a) . 

After  a  reference  on  the  trial  of  an  issue  directed  out  of 
Chancery,  the  jurisdiction  of  Chancery  over  the  suit  is  at  an 
end,  and  the  court  cannot  direct  a  new  trial  of  the  issue 
though  the  party  be  dissatisfied  with  the  award.  If,  how- 
ever, the  award  be  objected  to  on  the  ground  of  corruption 
in  the  arbitrators,  the  facts  may  perhaps  be  brought  before 
the  court  by  a  supplemental  bill  {b). 

Bill  must        Xn  a  bill  to  set  aside  an  award  the  particular  ground  on 

iarize  ob-     which  it  is  sought  to  impeach  it  ought  to  be  charged  with  all 

aw'**"    its  circumstances  (c) 

An  award  made  on  a  submission  by  agreement  between 
the  plaintiff  and  defendant,  who  were  partners,  appointed 
persons  in  the  nature  of  receivers  to  collect  and  pay  the 
debts  of  the  firm,  and  to  pay  over  the  surplus  in  moieties  to 
the  plaintiff  and  defendant. 

The  plaintiff  filed  a  bill,  which  stating  the  award,  and  that 
there  was  a  deficiency  in  the  funds,  and  that  several  demands 
had  been  enforced  by  creditors  against  him,  prayed  con- 
tribution from  the  defendant,  and  an  account  generally. 
The  defendant  pleaded  the  award,  and  the  court  allowed 
the  plea,  as  the  bill  did  not  state  as  a  specific  objection  to 
the  award  that  it  was  not  final,  for  not  having  provided  for 
a  deficiency  of  assets,  or  set  forth  the  deficiency,  or  show 
what  debts  the  plaintiff  had  been  forced  to  pay  {d).  On  a 
rehearing,  it  appeared  that  by  the  award  the  plaintiff  was  to 
be  at  the  risk  of  all  debts  incurred  after  a  certain  day,  on 
which  day  the  partnership  was  awarded  to  end.  Though 
the  bill  stated  that  the  debts  in  respect  of  which  contribution 
was  sought  were  incurred  by  the  partnership,  the  court 
thought  this  might  apply  to  debts  incurred  after  the  day,  for 
as  between  creditors  and  the  firm  the  partnership  still  exist- 

(a)  Greenhill  v.  Church,  3  Rep.'    loy,  394. 

in  Chanc.  49,  89 ;  Lord  Lonsdale  v.         (c)    Tittenson  v.  Peat,  3    Atk. 
Littledale,  2  Ves.  Jr.  451 .  529 

(b)  Woodley  v.  Johnston,  1  Mol-         {d)  Routh  v.  Peach,  2  Anst.  519. 
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ed ;  and  that  as  the  arbitrators  had  proceeded  on  a  supposi-  Firt  in. 
tion  that  the  partnership  effects  were  sufficient  to  pay  all  ^•"♦^•^- 
demands  up  to  that  time,  the  court  would  presume  the  sup- 
position well  founded  until  it  was  expressly  negatived :  and 
so  the  order  allowing  the  plea  was  affirmed  (e). 

The  effect  of  the  award  itself  as  a  plea  in  bar  to  the  bill  ^^^^ 
to  set  it  aside,  the  averments  which  the  plea  must  contain,  inbiu. 
and  how  it  must  be  supported   by  an  answer,  have  been 
already  considered  in  the  section  treating  of  an  award  as  a 
defence  in  equity  (y). 

If   the    bill    to    set    aside   the    award    impeach  it    on  What  a 
grounds  which  the  court  cannot  entertain,  as  for  instance,  d^^J^r 
that  the  arbitrator  has  come  to  a  wrong  decision  on  the  ^  *^«  *»*^' 
matters  referred ;  demurring  to  the  bill  is  the  proper  mode  of 
questioning  the  sufficiency  of  ttie  objections  (ff). 

It  is  not  a  cause  of  demurrer  to  a  bill  to  set  aside  an  Party  v^ 
award,  charging  collusion  and  corruption  of  the  arbitrator,  law  do 
that  the  parties  have  proceeded  in  a  court  of  law,  and  that  §]^y^°^ 
there  would  be  a  remedy  in  that  court ;  for  the  proceeding 
under  the  authority  of  the  court  of  law  may  be  perfectly  in- 
competent ;  since  that  which  would  subvert  the  award  may 
arise  out  of  the  answers  in  equity,  and  there  is  a  great  dif- 
ference in  compelling  that  discovery  in  answer  to  pointed 
interrogatories  from  affidavits  at  law,  where  the  parties  can- 
not be  pressed  to  make  a  full  answer  (A).     We  have  pre- 
viously seen,  that  in  such  case  the  arbitrator,  if  made  a  de- 
fendant, cannot  demur  (i). 

In  an  old  case,  on  a  demurrer  to  a  bill  to  be  relieved 
against  an  award  for  excessive  damages  given,  it  was 
ordered  that  the  defendant  should  answer,  but  the  benefit  of 
the  demurrer  should  be  saved  to  the  hearing  {k). 

In  investigating  the  extent  of  the  personal  liability  of  the  When  nrbi- 

arbitrator,  we  have  seen  that  he  may  be  made  a  defendant  ^ade  a  de- 
fendant. 

(e)  Routh  v.Peachy  3  Aast.  637.  2  Yes.  Jr.  451. 

(/)  See  P.  3,  ch.  4,  8.  2,  p.  631.  (»)  See  P.  3,  ch.  9,  s.  3,  p.  441. 

Q)    Pitcher  v.  Rigby,  9  Price,  {k)  Youn^e  v.  Ck>oke,  3  Rep.  in 

79.  Chanc.  45,  82,  A.  d.  1673. 
(A)  Lord  Lonsdale  v.  Littledale, 
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^^  XI  sis  ^  *''  ^^^  ^  ^®*  aside  an  award,  when  charged  with  corruption 

or  gross  misconduct^  with  a  view  to  fix  him  with  payment  of 

costs  (/). 
^swer  of       When  the  arbitrators  are  properly  made  parties  to  a  bill 
readagaioBtto  be  relieved  against  an  award  on  a  suggestion  of  misbe- 
^^'^^"    haviour  on  their  part,  according  to  Lord  Northington,  C,  it 
is  a  notorious  fixed  rule,  that  the  plaintiff  is  entitled  to  read 
their  answer  against  their  co-defendant  interested  in  the 
award,   who   contends  that  the   award   ought  to  be    sup- 
ported (w). 


Submittion 
by  order  of 
Equity, 
award  set 
aside  on 
motion. 


Sabmisiion 
under  sta- 
tate,  award 
set  aside  on 
motion. 


Notice  of 
motion. 


II.  Proceeding  by  motion  to  set  aside  an  ateard.]—!!^ 
the  reference  be  by  order  of  the  Court  of  Chancery  made  in 
a  suit  depending  in  that  court,  the  usual  and  proper  method 
of  impeaching  the  award  is  by  motion  supported  by  affi- 
davits (n). 

On  a  reference  under  the  statute  of  William  III.(o),  when 
the  submission  provides  for  its  being  made  a  rule  of  Chan- 
cery, in  ordinary  cases,  it  is  clear,  that  the  proceeding  by 
motion  summarily,  according  to  the  provisions  of  the  Act» 
IS  the  only  available  course  (p).  Even  when  the  subjects  of 
reference  include  a  suit  in  Chancery,  Lord  Cottenham,  C,  has 
decided,  that  that  court  has  no  jurisdiction  by  bill,  when  the 
objections  are  such,  as  can  be  as  conveniently  and  effectually 
discussed  in  the  former  method  of  proceeding.  He,  how- 
ever, guarded  himself  against  deciding  that  a  case  might  not 
arise  in  which  the  proceeding  by  bill  could  be  admissi- 
ble (q). 

Before  an  application  be  made  to  the  court  to  set  aside  an 
award,  the  submission  must  be  made  an  order  of  court  (r), 


(0  See  P.  2,  ch.  9,  8.  3. 

(m)  Rybott  v.  Barrell,  Coxe 
MSS.  Line.  Inn;  S.  C.  2  Eden, 
131;  cited  also  1  Coop.  C.  C.  383 ; 
Steward  v.  East  India  Company,  2 
Vern.  380,  contrft. 

(n)  Crawshay  V.Collins,  3  Swanst. 
90 ;  S.  C.  1  Wils.  C.  C.  31 ;    Dick 


V.  Milligan,  2  Yes.  Jr.  23. 

(o)  9  &  10  W.  III.  c  15. 

(p)  Dawson  v.  Sadler,  1  S.  &  S. 
537. 

(q)  Hemlng  v.  Swinnerton,  1 
Coop.  C.  C.  3S6 ;  2  Phill.  79. 

(r)  See  P.  3,  ch.  5,  s.  2,  p.  551, 
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and  a  notice  of  motion  to  set  aside  the  award  must  be  given.  ^^**  ^^J- 

^  OH.  XI.  8. 8. 

The  motion  may  be  made  on  the  usual  days  in  tenn  or  out  __ 
of  tenn,  and,  by  special  leave  of  the  court,  on  other  days  Motion  in 
also.     This  leave  may  be  obtained  on  an  ex  parte  applica-  on™  f'' 
tion  (*).  •  *e™' 

It  is  not  usual,  nor  is  it  necessary,  that  the  notice  of  mo-  Oronnds  of 
tion  should  state  the  grounds  on  which  it  is  sought  to  im-  need  not 
peach  the  award.  ^  '^^' 

It  is  to  be  observed,  that  where  the  award  is  under  a  submis*  Bntitiing 
sion,  other  than  by  order  of  court  made  in  a  suit,  that  the  affi- 
davits to  be  used  on  the  motion  should  be  entitled  ^'  In  the 
matter  of  the  arbitration  between  [the  parties],  and  in  the 
matter  of  [the  Act  giving  the  court  jurisdiction  over  the 
award]*"  (t). 

This  notice  of  motion  may  be  given,  and  come  on  to  be  Cross 
heard,  as  a  cross  motion  with  the  motion  to  make  the  award  ^^^^^ 
an  order  of  court  (u). 

On  the  motion  coming  on,  the  application  will  be  rejected.  Hearing 
or  the  award  set  aside,  according  to  the  judgment  of  the  ^^  fjd^-" 
court  (ar).  ment. 

It  may  here  be  mentioned,  that  on  a  motion  to  set  aside  ^^^  ^.p^ 
an  award,  when  the  submission  has  been  made  an  order  of  ^^s^j^^be 
the  Court  of  Chancery  under  the  statute,  the  order  of  that 
court  confirming  the  award  is  final,  and  is  not  subject  matter 
of  appeal  to  the  House  of  Lords  (y). 

A  mode  of  impeaching  awards  novel  to  the  Court  of  Chan-  Order  nisi 

1      .    J  .      .  i_     ^  II       .  to  set  aside 

eery  was  adopted  m  the  followmg  case.  award. 

A  party  being  desirous  of  setting  aside  an  award  made 
under  the  Lands  Clauses  Consolidation  Act,  giving  him 
compensation  for  his  land  which  was  taken  for  the  purposes 
of  a  railway,  applied  to  Y .  C.  K.  Bruce  for  an  order  nisi  to  set 
the  award  aside.    No  notice  of  motion  had  been  given.   The 

(«)  2  Daniell'8  Chanc.  Pract.  by  Headlam,  1459 ;     Smith's   Hand 

H^lam,    1453  $    Smith's    Hand  Book  of  Chanc.  Pract.  60. 

Book  of  Chanc.  Pract.  58.  (y)  O'Sullivan  v.  Hutchins,  cited 

(0  Re  Law,  4  Beav.  509,  in  Bignold  v.  Sprinfffield,  7  C.  & 

(u)  Wilkinson  v.  Page,  1  Hare,  F.  8S ;  2  DanieU's  Chanc.  Pract. 

276.  by  Headlam,  1356,  1357. 

(a)  2  DanieU's  Chanc.  Pract.  by 
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^^"  ^^s  grounds  alleged  for  the  application  were  the  following : — 

The  award  was  executed  on  the  28rd  of  Sept  1847,  and  the 

application  to  the  court  was  not  made  until  the  24th  of  No- 
vember, the  last  day  but  one  of  Michaelmas  Term,  and  the 
latest  day  on  which  a  motion  could  be  made  to  set  aside  the 
award,  on  the  assumption  that  the  time  for  such  an  appli- 
cation was  limited  by  the  statute  of  William  III. :  that,  con- 
sequently, if  they  had  waited  to  serre  the  usual  notice  of 
motion,  it  would  have  been  too  late.  The  V.  C,  K.  Bnice, 
under  the  circumstances,  granted  an  order  that  the  award 
should  be  set  aside,  unless  cause  were  shown  on  or  before  a 
certain  day.  The  merits  were  not  at  all  gone  into,  and  the 
order  was  granted  for  what  it  was  worth,  the  V.  C. 
leaving  to  the  other  side  to  impugn  the  proceeding,  if  they 
thought  fit.  Cause  was  shown,  and  the  award  ultimately 
sustained,  but  no  question  was  raised  on  showing  cause  as 
to  the  propriety  of  the  granting  the  order  nisi  (z). 


award. 


Old  practice  III.  Filing  exceptions  to  an  award  in  a  suit.^ — When 
tiOTs  to  ^^  matters  in  a  suit  were  referred  to  an  arbitrator  by  an 
order  of  Chancery  made  by  consent  in  the  cause,  according 
to  the  ancient  practice,  the  arbitrator  was  looked  upon  in 
much  the  same  light  as  a  Master;  his  award  was  consi- 
dered as  little  conclusive  as  a  Master's  report,  and  orders 
to  confirm  awards  were  as  necessary  as  orders  to  confijrm 
reports  (a).  It  was,  moreover,  prescribed,  that  the  award 
ought  to  be  filed  and  confirmed,  before  the  party  could 
ground  any  order  on  it,  and  that  after  it  was  filed,  and  an 
order  to  confirm  it  nisi  obtained,  the  other  side  was  at  liberty 
to  file  exceptions  to  it,  which  were  to  be  decided  on  argu- 
ment (ft).     Now,  however,  since  the  decision  of  the  arbitra- 


Present 
practice  no 


(z)  Elliot  V.  South  Devon  Rail- 
way Comp.,  v.  C.  Knight  Bruce, 
Nov.  24,  1847>  ex  relatione  of  an 
officer  of  the  Regristrar's  Office. 
See  case  reported  12  Jur.  446,  ante, 
p.  109.  See  Appendix  for  the 
form  of  the  order  nisi. 

(a)  Crawshav  v.  Collins,  cited 
in  Heming  v.  Swinnerton,  1  Coop. 


C.  C.  419,  notes ;  S.  C.  3  SwansL 
90  ;  1  Wils.  C.  C.  31 ;  1  Swanst. 
40. 

(b)  Vernon  v.  Wells,  2  Dick. 
452;  Crofton  v.  Connor,  1  Bra. 
P.  C.  530 ;  Cresly  v.  Carrington,  1 
Vem.  469;  Hide  v.  Cooth,  2  Vcm. 
109. 
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tor  is  looked  upon  as  that  of  the  court,  and  held  to  be  final,  ^^**  ^^l- 

,  ,  ,  OH.  XI.  8*  8« 

the  practice  is  changed;  and  exceptions  can  no  longer  be 

taken  to  an  award,  except,  probably,  in  the  rare  cases,  where  J^^J^ct* 
the  arbitrator  is  expressly  substituted  for  the  Master  to  take  arbitrator 
the  accounts  in  the  cause  like  that  officer  (c).  Master. 

(c)Craw8havv.  Collins,  3  Swanst.  v.  Williams,  3   Bro.  C.  C.  163; 

90;  S.C.  1  Wils.C.C.31;  1  Swanst.  Knox  y.   Symmonds,  1    Ves.  Jr. 

40;    1  Coop.  C.   C.  419>  notes;  369;   Dick  v.  Milligan,  2  Ves.  Jr. 

Woodbridge  v.   Hilton,    2    Dick.  23;    S.  C.  4  Bro.  C.  C.  117.  536; 

640 ;  S.  C.  1  Bro.  C.  C.  398 ;  Price  Ford  v.  Gartside,  2  Cox,  368. 
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CHAPTER  XII. 


EFFECT  OF  THE  FAILURE  OF  THE  REFERENCE. 


PabtIII.  As  it  is  evident,  from  what  has  been  already  said  re- 
— '- — '—  specting  the  results  of  a  reference  become  ineffectual  from 
TODtoitoof  ^^  award  having  been  made,  or,  if  made,  from  its  having 
the  twelfth  been  condemned  as  invalid,  that  the  matters  submitted  to 

chftDter* 

the  arbitrator  are  in  general  left  in  the  same  position,  as  if 
no  reference  had  ever  taken  place ;  it  is  sufficient  in  this 
concluding  chapter  respecting  the  consequences  of  an  abor- 
tive arbitration,  to  narrow  our  observations  to  the  one  or 
two  points  which  yet  require  an  explanation :  namely — ,re- 
specting  the  effect  of  the  failure  of  the  reference  on  the  action 
or  suit  referred,  which  is  noticed  in  section  one ;  and  the 
question  treated  of  in  the  second  section, — ^whether  equity 
will  decree  specific  performance  of  a  contract,  whose  terms 
were  to  have  been  settled  by  an  arbitration,  which  has 
become  fruitless. 
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SECTION  L 

THE    REFERENCE   FALLING,   PROCEEDING   IN   THE   CAUSE 

REFERRED. 


When  an  action  at  law  is  referred,  and  the  reference  ^^»*  ^^J* 

proves  abortive,  either  from  no  award  having  been  made,  or  — ^ ' 

if  made,  from  its  having  been  afterwards  set  aside ;  the  par-  ^^ 
ties  may  go  on  with  the  proceedings  in  court,  unless  it  were  ^P'^ 
stipulated  in  the  agreement  of  reference,  or  a^eed  to  at  the 
time  of  the  submission,  that  the  cause  should  beterminated(a). 

Withdrawing  a  juror  on  a  submission  at  Nisi  Prius  does  When  juror 

i.  .  ,,  ■ri.ii.  withdrawn. 

not  of  necessity  put  an  end  to  the  cause.  If  the  reference 
fail,  the  plainti£f  is  not  concluded  in  the  action,  unless  the 
cause  were  abandoned  by  consent.  The  parties  may,  how* 
ever,  consent  not  only  to  give  up  the  cause,  but  to  preclude 
themselves  from  bringing  a  fresh  action  for  the  same  mat- 
ter (ft). 

When  a  verdict  has  been  taken  on  a  submission  at  Nisi  Prius,  When  ver- 
and  the  reference  has  fedled,  either  from  the  arbitrator's  refusal  new  trial  on 
to  accept  it,  or  his  omission  to  enlarge  the  time  (c),  or  his  ^'"*' 
death  {d),oT  from  the  order  of  reference  being  annulled  (^), 
or  from  the  award  being  set  aside,  or  from  other  causes  (/*), 
and  the  parties  do  not  agree  to  a  second  reference;  the  ordi- 
nary course,  as  the  case  has  never  been  decided,  is,  to  send 
it  down  again  for  a  new  trial.     Where  an  action  by  an  in-  ^?^^ 
£ant  plaintiff  (suing  by  his  next  friend)  was  referred  before  avoiding 
trial  by  verbal  agreement,  and  the  record  was  vrithdrawn,  ^""^^ 
and  the  arbitrator  awarded  in  favor  of  the  defendant^  and 

(a)  Lowet  v.  Kermode,  8  Taunt.        (d )    Harper    v.    Abrahamsy    4 
146 ;   Harries  v.  Thomas,  2  M.  &     Moore,  3. 

W.  32.  (e)  Morgan  v.  Miller,  6  Bing. 

(b)  Harries  v.  Thomas,  2  M.  &     N.  C.  168. 

W.  32  ;   Moscati  v.  Lawson,  1  H.        (/)  Baconv.  Cresswell,]  Hodges, 
&W.  672.  189;    Thompson  v.  Jennings,  10 

(c)  Hall  v.  Phillips,  9  Bing.  89.      Moore,  110. 
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Part  III. 

CH.XTI.  6.  1. 


Before  new 
trial  first 
verdict  must 
be  set  aside. 


Verdict  on 
writ  of  trial 
subject  to 
reference. 


Award  set 
aside  costs 
of  first 
trial. 


Compelling 
defendant 
to  refer 
again. 


directed  the  plaintiff  to  pay  all  costs;  the  court  directed 
that  on  the  plaintiff's  refusal  to  abide  by  the  award  and  to 
comply  with  its  terms,  the  defendant  should  be  at  liberty  to 
proceed  to  trial  in  the  action  by  proviso  (g). 

When  the  award  is  set  aside,  the  first  verdict  taken  sub- 
ject to  the  reference  is  impliedly  set  aside  as  well,  although 
the  rule  to  set  aside  the  award  is  silent  respecting  the 
verdict. 

But  when  the  reference  fails  before  an  award  is  made,  and 
the  plaintiff  wishes  to  proceed  in  the  cause  ;  before  a  new 
trial  is  had,  the  verdict  taken  by  consent  subject  to  the  re- 
ference, and  already  entered  on  the  Nisi  Prius  record,  or 
standing  in  the  associate's  book,  must  be  set  aside  ;  for  a 
second  verdict  will  be  considered  irregular  while  the  first 
remains,  unless,  indeed,  the  irregularity  have  been  waived  by 
both  parties  {h). 

If  the  verdict  be  taken  subject  to  the  reference,  on  the 
trial  of  a  cause  on  a  writ  of  trial,  the  plaintiff  must  get  rid  of 
the  verdict  before  he  takes  the  cause  down  to  trial  again;  for 
the  verdict  is  not  a  nullity,  though  the  under-sheriff  has  of 
himself  no  authority  to  refer  the  cause  (i). 

When  an  award  is  set  aside,  the  case  is  analogous  to  that 
of  a  venire  de  novo,  and  whatever  difference  of  practice  ex- 
isted formerly,  it  is  now  settled,  that  if  the  rule  be  silent  as 
to  costs,  the  party  for  whom  the  verdict  was  entered  subject 
to  the  reference,  will  not  be  entitled  to  the  costs  of  the  first 
trial,  though  he  succeed  on  the  second  (k). 

Sometimes,  instead  of  the  cause  being  sent  down  to  a  new 
trial,  the  jurisdiction  which  the  court  retains  over  the  ver- 
dict will  at  the  instance  of  the  plaintiff  be  exercised,  to  com- 
pel the  defendant  to  submit  the  case  again  to  the  same  or  a 


(g)  Godfrey  v.  Wade,  6  Moore, 
488. 

(A)  Hall  v.  Rouse,  6  Dowl.  656 ; 
Evans  v.  Davies,  3  Dowl.  786. 

(t)  Harrison  v.  Greenwood,  15 
L.  J.,  Q.  B.  92;  S.  C.  3  D.  &  L. 
353. 

(i)  Wood  V,  Duncan,  5  M.&  W. 
87 ;  Reg.  Gen.  H.  T.  2  W.  IV.  r.  64, 


rep.  8  Bing.  297 ;  3  B.  &  Ad.  383 ; 

1  M.  &  Scott,  424  ;  2  C.  &  J.  85  ; 

2  Tyrw.  346 ;  Payne  v.  Bailey,  7 
Moore,  147 ;  S.  C.  3  B.  &  B.  304 ; 
Poole  y.  Selwood,  1  Price,  310; 
Summers  v.  Formby,  1  B.  &  C. 
100;  Burchall  v.  BaUamy,  5  Burr. 
2698. 
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fresh   arbitrator.     When  the  plaiDtifT  is   entitled  to   some  ^^^"^  ^^V 

CH  ZII  B.I. 

damages,  and  the  only  question  is  respecting  the  amount,  — '- — '-^' 
the  court  will  allow  the  plaintiff  to  enter  judgment  and  sue  When  only 
out  execution  for  the  amount  of  damages  taken  on  the  ver-  ^rm^B^ 
diet  by  consent,  (though  some  indulgence  will  sometimes  be  referred, 
given  to  the  defendant's  bail,)  if  on  the  first  reference  failing 
the  defendant  refuse  to  consent  to  a  new  arbitration ;  for  the 
legal  liability  has  been  already  decided  in  favor  of  the  plain- 
tiff, and  so  the  failure  of  the  reference  does  not  entirely  re- 
open the  cause  {I).     Such  seems  now  to  be  the  settled  rule, 
though  the  first  time  such  an   application  was   made,  the 
court  seemed  startled  by  the  novelty,  and  refused  it,  notwith- 
standing the  defendant  had  acted  contrary  to  good  faith : 
the  court,  however,  delivered  the  postea  to  the  plaintiff,  with 
liberty  to  enter  a  verdict  reducing  the  amount  of  damages  to 
a  shiUing  (m). 

The  cases  as  reported  do  not  seem  quite  consistent,  as  to 
the  extent  of  power  which  the  courts  retain  over  the  verdict. 

Even  when  the  submission  includes  the  general  merits  of  When  cause 
the  case,  and  not  merely  the  amount  of  damages,  the  Court  generally. 
of  Queen's  Bench,  on  the  reference  failing,  assert  the 
power  of  directing  judgment  to  be  entered  up  and  execution 
to  issue  for  the  fiill  amount  of  the  verdict  taken,  unless  the 
defendant  will  enter  into  a  new  submission  ;  though  it  is  a 
matter  of  discretion^  when  the  court  wUl  exercise  the 
power  {n). 

Where  the  arbitrator  allowed  the  original  time  to  elapse 
without  enlargement,  the  court  considering  the  reference 
beneficial,  thus  compelled  the  defendant  to  consent  to  a 
fresh  enlargement  (o) .  They  refused,  however,  thus  to  com- 
pel a  reference,  but  sent  the  case  down  to  a  new  trial,  where, 
through  neglect  of  the  plaintiff's  attorney,  the  time  for 
making  the  award  had  elapsed  before  the  order  of  reference 

(Z)  EvanB  v.  Davies,   3    Dowl.  (n)  Wilkinson  v.  Time,  4  Dowl. 

786 ;    WooUey  v.  Kelly,  1  B.  &  G.  37 ;  Porch  v.  Hopkins,  1   D.  &  L. 

68 ;  Taylor  v.  Gregory,  2  B.  &  Ad.  881. 

774.  (o)  Wilkinson  v.  Time,  4  Dowl. 

(m)     Harper    v.    Abrahams,   4  37. 
Moore,  3. 
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Pait  III.  Ijj^j  jj^gjj  delivered  to  the  arbitrator  ( p).     Nor  would  they 

OH.  XU.8.1.  ^^' 

send  a  case  back  to  die  arbitrator,  where  one  award  had 

been  made  and  afterwards  set  aside  as  defective,  for  the  de- 
fendant might  reasonably  have  no  confidence  that  a  second 
award  of  the  same  arbitrator  would  be  more  valid  (q). 

The  Court  of  Exchequer,  however,  seem  to  be  opinion, 
that  when  a  general  reference  proves  abortive,  they  have  no 
power  over  a  defendant  to  force  him  to  refer  again,  and  con- 
sequently cannot  exercise  a  discretion  (r). 

Plaintiff  w-      jf  ^he  defendant  be  the  partv  who  presses  for  a  fresh  re- 

nuing  to  ,         ,  , 

refer  ooart   course  to  arbitration,  and  the  plaintiff  refuse  to  agree,  the 
vcrdkt*for   ^*®®  Jnust  go  down  to  a  new  trial ;  for  though  the  court  can 
defendant,    set  aside  the  verdict  entered  for  the  plaintiff,  they  have  no 
authority  to  allow  a  verdict  to  be  entered  for  the  defend- 
ant («). 

Reference        Similar  to  the  rule  in  law  is  the  practice  in  equity.    For 
£*e"uit""*  ^©re,  when   a   suit  is  referred,   and  the  reference  proves 
proceeds,     abortive,  the  suit  proceeds  as  if  there  had  never  been  a  re- 
course to  arbitration  {t).     There  is  sometimes  in  orders  of 
Chancery  referring  a  suit,  a  provision  "  that  any  of  the  par- 
ties are  to  be  at  liberty  to  apply  to  the  court  as  they  shall  be 
Clauie,  re-   advised."      This  reserved  liberty  extends  two  ways.     It 

serred 

liberty  to     authorizes,  if  an  award  be  made,  proceedings  on  the  award, 
*PPl7*         and  if  the  arbitration  do  not  proceed,  an  application  as  if 
the  reference  had  not  been  made  (u). 

{p)  Doe  d.  Ilfllier  v.  Saunders,  170. 

3  B.  &  Ad.  783.  (t)  Cottam  ▼.  P&rtridge»  2  M.  & 

(9)  Porch  V.  Hopkins,  1  D.  &  G.  84S. 

L.  881.  (t)  Cooth  y.  Jackson,  6  Yes.  11 ; 

(r)  Burley  v.  Stephens,  1  M.  &  Crawsbay  v.  Collins,  3  Svanst  90. 

W.  166 ;  Evans  v.  Davies,  3  Dowl.  (»)  Crawsbay  v.  Collins,  3  Swanst 

786 ;  Cheslyn  v.  Dalby,  2  Y.  &  C.  90. 
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SECTION  II. 

ENFORCING  IN  EQUITY  A  CONTRACT  DEPENDENT  ON  AN  ABOR- 
TIVE REFERENCE. 

A  submission  to  arbitration  is  often  made  respecting  some  Part  III. 

of  the  terms  of  a  contract,  as,  for  instance,  for  the  sale  or  -J U 

lease  of  lands.  When  the  arbitrators  are  to  decide  that^J^J^^j, 
which  is  of  the  essence  of  the  contract,  and  they  fail  to  do  miiuon  of 
so,  and  there  has  been  no  part  performance,  neither  thctennsand 
submission  nor  the  contract  can  be  carried  out  in  equity.        J®  P*^  i^" 

^  J,         -      fonnance. 

The    Court  of  Chancery  cannot  be  substituted  for  the 
arbitrators  to  make  a  division  of  an  estate  (a).     On  the  like  Seference 
principle,  when  estates  are  to  be  sold  at  a  price  to  be  fixed  filing, 
by  arbitrators,  and  they  cannot  agree  in  their  valuation,  or  divide  es- 
in  the  appointment  of  an  umpire,  the  Court  of  Chancery  will  *^^^ 
refuse  to  direct  the  Master,  or  any  other  person,  to  ascertain  prioe. 
the  price,  and  compel  the  intended  purchaser  to  take  the 
estate  at  that  price ;  because  his  only  agreement  is,  to  take  it 
at  a  price  ascertained  in  a  specified  mode,  and  to  make  him 
take  it  at  a  price  determined  in  any  other  way,  would  be  to 
make  him  do  something,  which  he  had  never  agreed  to  do. 
For  the  price  is  the  very  essence  of  a  contract  of  sale,  and 
when  the  arbitrators  do  not  fix  it  there  is  no  contract.     The 
case  of  an  agreement  to  sell  at  a  fair  valuation  is  essentially 
difierent.     In  that  case  no  particular  means  of  ascertaining 
the  value  is  pointed  out^  and  there  is  nothing,  therefore,  pre- 
cluding the  court  from  adopting  any  means  adapted  to  that 
purpose  (ft). 

Even  where  the  arbitrators  had  agreed  on  their  award, 
and  put  down  the  terms  in  writing,  but  one  of  the  parties 
died  before  they  had  executed  the  award,  and  thus  conse- 
quently revoked  their  authority,  the  Court  of  Chancery  re- 

(a)  Cooth  V.  Jackson,  6  Ves.  11.     Pritohard  y.  Ovey,  1  J.  &  W.  396. 
lb)  M  lines  v.  Gery,  14  Ves.  400; 
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^^"  ^^2!  ^®^  ^  enforce  the  contract  according  to  the  price  which 

the  arbitrators  had  agreed  to  allow  (c), 

Contncten-      But  if  the  matter  of  the  submission  be  not  of  the  essence 
sabmission   of  the  Contract^  and  especially  if  there  haye  been  a  part  per- 
tlnice^and    fo™'^^*^^®*  *  couTt  of  equity  will  euforcc  the  contract^  not- 
partpei^     withstanding  the  reference  has  been    ineffectual.      Thus, 
where  a  party,  who  had  conveyed  certain  estates  as  security 
for  a  debt,  the  amount  of  which  was  to  be  ascertained  by 
arbitration ;  on  the   reference  failing  by  the  death  of  the 
arbitrator,  took  proceedings  in  equity  to  have  his  lands  le- 
conveyed  to  him ;   the   court  referred  it  to  the  Master  to 
When  Bub-  ascertain  the  amount  of  the  charge  (d).     So  also  where  a 
of  eMence.    clause  in  a  contract  provided  that  the  terms  of  a  lease,  to  be 
granted  by  one  party  to  the  other,  were  to  be  settled  by  a 
person  named ;  the  court  being  of  opinion  that  the  agreement 
was  binding  and  concluded,  and  such  as  ought  to  be  carried 
into  execution,  and  that  the  agency  of  that  particular  indi- 
vidual was  not  of  the  essence  of  the  contract,  but  only  con- 
nected with  matter  of  detail,  decreed  a  specific  performance, 
and  directed  the  Master  to  settle  the  terms  of  the  lease  (c). 
When  part      If  there  have  been  a  part  performance  of  the  contract, 
tho^TrolT-  *ough  the  submission  which  fedls  be  respecting  the  price, 
miimon  of    it  will  sometimes  be  enforced,  and  the  duty  of  the  arbitra- 
contnict.      tor  undertaken  by  the  court.     When  a  party   agreed  for  a 
lease  of  certain  lands,  the  rent  to  be  fixed  by  arbitration, 
and   entered  into  the  lands  and  held  possession  of  them 
many  years,  and  expended  money  on  them ;  the  reference 
proving  abortive,  the  Court  of  Chancery  referred  it  to  the 
Master  to  ascertain  what  the  fair  rent  should  be  {/). 

Acts  done  by  the  arbitrators  towards  the  execution  of 
trator  not  "  their  duty,  such  as  surveying  the  lands,  will  not  be  con- 
P«rt  per-  sidered  acts  of  part  performance  of  the  agreement,  so  as  to 
contract      sustain  the  bill  for  specific  performance  (</). 

(c)  Blundell    v.    BrettarKb,   17     Wood,  1  J.  &  W.  315,  346. 

Ves.  232.  (/)  Gregory  v.  Mi^hell,  18  Ves. 

(d)  Chealyn  v.  Dalby,  2  Y.  &  C.     328. 

170.  (g)  Cooth  V.  Jdckson,  6  Ves.  1 1 ; 

(«)  Gourlay  v.  Duke  of  Soroer-     Blundell  v.  Brettargh,  17  Ves.  232. 
set,   19  Ves.  429.     See   Rowe  v. 


ENFORCING    CONTRACTS    IN   EQUITY.  689 

When  the  reference  becomes  abortive  in  consequence  of  ^^*'  ^^^• 

the  fault  of  a  party  to  the  submission,  equity  has  been  known 

to  interfere  and  enforce  it  against  him.     Thus,  when  on  an  rontmct 
agreement  to  sell  lands  at  a  valuation  to  be  made  before  a  !^rty  pre- 
certain  day,  the  vendor  refused  to  allow  the  referees  to  enter  venting 

,  award  beinff 

on  the  lands  to  value  them,  so  that  no  price  was  fixed  made  in 
within  the  time  limited ;  the  Vice-Chancellor  decreed,  that  *™*' 
the  valuation  should  be  made  by  them,  as  if  no  time  had 
been  limited,  and  that  the  contract  should  be  carried  into 
execution  according  to  such  valuation  ;  for  though  time  is  as 
essential  in  equity  as  in  law,  yet  in  equity  a  defendant  is 
not  permitted  to  set  up  a  legal  defence,  which  has  grown  out 
of  his  own  misconduct  (A). 

(h)  Morse  v.  Merest,  6  Madd.  26. 


THE    END. 
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SUBMISSIONS. 


1. 

1.  Memorandum  of  an  agreement  (a)  made  this  [ 
[  ],  A.  D.  [  ],  between  A.  B.,  of  [ 

off  ]. 


]   day  of  SnbmiBsion 

],  and  C.  D.,  ^7  »«^ 

•^  ment. 


2.  Whereas  disputes  and  differences  have  arisen,  and  are  still  subsist-  Recital  of 
ing,  between  the  above-mentioned  parties,  it  Lb  hereby  agreed  by  and  be-  differences, 
tween  them,  to  refer  all  disputes  and  matters  in  difference  whatsoever  be-  ^j^^  ^ 
tween  them  (b), 


3.  To  the  award,  order,  and  final  determination  of  X.  Y.  of  [ 
Esq.,  barrister-at-law  ; 


],  Appoint- 
ment of  ar* 
bitrator. 


4.  So  as  the  above-mentioned  arbitrator  make  and  publish  his  award  Pomud  re- 
in  writing,  and  signed  by  him,  of  and  concerning  the  matters  referred,  qnisitei  of 
ready  to  be  delivered  to  the  parties  or  to  either  of  them  (c) ; 


award. 


5.  Or  if  they  or  either  of  them  shall  be  dead  before  the  making  of  the  Death  of 

award,  to  their  respective  personal  representatives  who  shall  require  the  V^^J  ^^ 

/  .V  revocation, 

same  (a) ; 

6.  On  or  before  the  [  ]  day  of  [  ]  next  (e),  or  on  or  Duration, 
before  any  other  day,  to  which   the    arbitrator  shall  by  any  writing  P^^^i"^ 
signed  by  him,  endorsed  on  this  submission,  from  time  to  time  enlarge  ^^^^ 
the  time  for  making  his  award  (/), 


(a)  See  P.  1,  ch.  8,  s.  2,  d.  2,  p.  54, 
as  to  submissions  by  agreement. 

(6)  See  P.  2,  ch.  2,  p.  117,  as  to  the 
subject  matters  referred. 

{e)  See  P.  2,  ch.  5,  s.  1,  p.  236,  as  to 
the  lormal  requisites  of  the  award. 

(d)  See  P.  2,  ch.  8,  s.  8,  d.  8,  p.  165, 


as  to  this  provision  against  the  death  of 
a  party.    , 

(«)  See  P.  2,  ch.  8,  s.  1,  p.  180,  as  to 
the  duration  of  the  arbitrator's  authority. 

(/)  See  P.  2,  ch.  8.  s.  2,  p.  186,  as 
to  enlarging  the  time. 
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Power  oTer      7.  And  it  is  further  agreed,  that  the  coats  of  preparing  and  executing 

<^^  these  presents  and  a  duplicate  hereof,  and  the  costs  of  the  reference  and 

award,  shall  he  in  the  discretion  of  the  arbitrator,  who  may  direct  to,  and 

by  whom,  and  in  what  manner,  the  same  or  any  part  thereof  shall  be 

paid  (g). 

AgneBMnt  8.  And  it  is  further  agreed  that  this  submission  maybe  made  a  rule  of 
to  be  made  «  ^^  q^^j^  ^f  Queen's  Bench,"  \pr  "  the  Court  of  Common  Pleas,"  or 
coOTt  "  the  Court  of  Exchequer,"  or  "  the  High  Court  of  Chancery,"]  at  the 

instance  of  either  the  said  A.  B.  or  C.  D.,  his  executors  or  administra- 
tors (A),  without  any  notice  to  the  other  of  them  (t). 

Power  to  9-  And  it  is  further  agreed,  that  the  arbitrator  shall  be  at  liberty  to 

^^n'  7^^  order  and  determine,  what  he  shall  think  fit  to  be  done  by  either  of  the 
ihall  be  .        ,  «.        ^  /.v 

done.  parties  respecting  the  matters  referred  {k) ; 

Power  to  10.  And  that  it  shall  be  in  the  discretion  of  the  arbitrator  to  examine 

examine       the  parties,  either  or  both  of  them  (I) ; 
parties. . 

Witnesses  11.  And  that  the  witnesses  on  the  reference  and  the  parties  (if  exa- 
tobe sworn,  nji^^)  gjyQi  1^  examined  on  oaih («); 


Power  to         12.  And  that  the  arbitrator  shall  be  at  liberty  to  proceed  ex  parte,  in 
Zg^j^     ^^   case  either  party,  after  reasonable  notice,  shall  at  any  time  neglect  or  re- 
fuse to  attend  on  the  vefersnce,  without  having  previously  shown  to  the 
said  arbitrator,  what  the  latter  shall  consider  good  and  sufficient  cause  for 
omitting  to  attend  (n) ; 

Power  to         13.  And  that  the  parties  respectively  shall  produce  before  the  arbitra> 
call  for  do-  ^or  all  books,  deeds,  papers,  accounts,  vouchers,  writings,  and  docu- 
ments within  their  possession  or  control,  which  the  arbitrator  may  require 
and  call  for,  as  in  his  judgment  relating  to  the  matters  referred  (0) ; 

Parties  to        14*  And  that  the  parties  respectively  shall  do  all  other  acts  necessary 
forward,not  to  enable  the  arbitrator  to  make  a  just  award ;  and  that  neither  of  them 
arald         ^^^^  wilfully  and  wrongly  do  or  cause  to  be  done  any  act  to  delay  or  pre- 
vent the  arbitrator  from  making  his  award  ( p). 

iff)  See  P.  2,  ch.  7,  s.  1,  p.  370,  as         (0  See  P.  2,  eh.  4,  f .  1,  d.  7,  p.  182, 

to  costs.  as  to  examining  the  parties. 

(A)  See  P.   1.  ch.  8,  s.  8,  p.  57,  as  to         (»)  See  P.  2,  ch.  4,  s.  1,  d.  5,  p.  176, 

the  consent  clause.  as  to  examination  on  oath. 

(t)  See  P.  8,  ch.  5,  s.  2,  p.  661,  as  to         (n)  See  P.  2,  ch.  4,  s.  1,  d.  11,  p.  191, 

makmg  the  submission  a  rule  of  Chan-  as  to  proceeding  ex  parte, 
eery.  (0)   See  P.  2,  ch.  4,  s.  1,  d.  8,  p.  184, 

(k)  See  P.  2,  ch.  8,  s.  2^  p.  418,  as  to  as  to  production  of  documents, 
the  arbitrator's  power  in  saying  what         (p)  See  P.  1.  di.  3,  s.  8,  p.  100,  as  to 

shall  be  done.  preventing  award  being  made. 


SUBMISSIONS. 
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15.  And  il  is  further  agreed,  that  the  said  parties,  their  executors  and  '^^^ 
admimstrators,  shall,  on  their  respective  parts,  in  all  things  stand  to,  obey,  ^  J^,  ^ 
abide  by,  perform,  fulfil,  and  keep  the  award,  so  to  be  made  and  pub- 
lished as  aforesaid  (q) ; 

16.  And  that  none  of  them  shall  bring  or  prosecute  any  writ  of  error.  Parties  not 
or  any  action,  or  suit  at  law  or  in  equity,  against  the  arbitrator  or  against  ^^^^^^ 
any  other  of  them,  concerning  the  matters  referred  (r). 

17.  And  it  is  further  agreed,  that  in  the  event  of  either  of  the  parties.  Power  to 
their  ezecutcMrs  or  administrators,  being  dissatisfied  with  the  award,  or  referback 
disputing  its  validity,  and  moving  the  court  to  set  the  same  or  any  part 
thereof  aside,  the  said  court,  whether  the  award  be  insufiicient  in  kw  or 

not,  shall  have  power,  if  it  shall  diink  fit,  to  remit  the  award,  or  the 
matters  hereby  referred,  or  any  of  them,  from  time  to  time,  to  the  recon- 
sideration and  determination  of  the  said  arbitrator  («). 

IS.  In  witness  whereof  the  said  parties  have  hereunito  set  their  hands,  Conclmion. 
the  day  and  year  first  above  written  (/)• 

Witness,  A.  B. 

O.  P.  C.  D. 

19.  [This  clause  nutif  be  used  instead  of  clause  2,  tii  the  above  Form  Recitel  spo- 

j  1 — Whereas  certain  (Merences  and  disputes  have  arisen  and  are  still  ^^  differ- 

-*  enoes ; 

pending  between  the  said  parties  [for  instance,  ''  as  to  whether  the  said  matters  x«- 

A.  B.  b  indebted  to  the  said  C.  D.  in  any  and  what  sum  of  money,  and  ferred. 

as  to  the  price  the  said  C.  D.  ought  to  pay  for  the  stock  in  trade  taken 

by  him  off  the  hands  of  the  said  A.  B.,"  J  it  is  agreed  by  and  between 

them  that  the  same  shall  be  referred,  &c. 

20.  [Instead  of  clause  2,  Form  I.] — Whereas  an  action  is  now  depend-  Recital  ac- 

ing  in  her  Majesty's  Court  of  Queen's  Bench,  wherein  the  said  A.  B.  is  ^^.^^?^ 

the  plaintiff  and  the  said  C.  D.  the  defendant,  it  is  agreed  [tfit  be  in-  ten  re- 
ferred. 


(q)  See  P.  8,  ch.  3,  p.  484,  as  to  action 
for  non-performance  of  award. 

(r)  See  P.  1,  ch.  8,  s.  5,  p.  70,  as  to 
agreement  not  to  sue. 

(»)  See  P.  3,  ch.  9,  s.  8,  p.  668,  as  to 
power  of  court  to  refer  back ;  P.  2,  ch. 
4,  s.  1,  d.  16,  p.  198,  as  to  duty  of  ar- 
bitrator when  award  referred  back. 

(t)  The  following  clauses  and  pro- 
▼isions  to  the  end  of  Form  No.  I.,  toge- 
ther with  those  already  inserted  in  the 
body  of  the  preceding  agreement  of  re- 
ference, comprise,  it  is  believed,  all  those 
that  are  in  general  nse,  as  well  as  some 


special  clauses,  which  it  is  trusted  may  be 
of  service. 

They  have  been  all  set  forth  together, 
to  give  parties  a  large  choice,  out  of  which 
to  select  those,  that  may  suit  their  parti- 
cular case. 

For  the  sake  of  convenience  they  are 
collected  in  the  first  form  of  submission, 
which  happens  to  be  that  of  a  submission 
by  agreement ;  but  they  may  equally  be 
inserted,  either  verbatim,  or  with  little 
alteration,  in  a  submission  by  bond,  by 
deed,  by  judge's  order,  by  order  of  Nisi 
Prius,  or  role  of  court. 
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tended  not  to  refer  the  action,  but  only  the  snbjeet  of  action,  add,  "  that  all 
proceed iDgB  in  the  action  shall  be  stayed,  bat  that  in  order  to  ascertain, 
settle,  and  adjust  all  accounts,  claims,  and  demands  in  dispute  in  the 
said  action"],  that  the  same  [if  the  reference  is  to  be  general,  add,  **  and 
all  matters  in  difference  between  the  parties"]  shall  be  referred,  &c. 

Recital  bill       21.  [Instead  of  clause  2,  Form  J.]— Whereas  the  said  A.  B.,  on  or 

jj^^j^y  about  the  [  ]dayof[  ],  A.  d.  [  ]fflcdabill 

matters  n-'  ^^  ^^®  High  Court  of  Chancery  against  the  said  C.  D.  praying  [here  state 

ferred.         the  prayer  of  the  bill] ;  and  whereas  the  said  parties  have  agreed,  that  the 

said  suit  in  the  Court  of  Chancery  shall  be  dismissed  without  costs,  and 

that  the  several  matters,  questions,  and  diflflerences  hereunder  specified, 

Tiz.  whether  [here  enumerate  the  points  to  be  decided]  shall  be  referred,  &c. 

B«€ital  22.[Ji»<«ado/c2aitf«2,FomiJ.]--Whereas  A.  B.,  C.D.,E.  F.,  G.H., 

^trtaerthip;  ^^^  j^  j^^^  -^^^  carried  on  the  business  of  [  ],  in  partnership,  and 

fened.  the  accounts  between  them  hsye  become  invoWed,  and  differences  ha\'e 
arisen  among  them  relating  thereto,  it  is  hereby  agreed  that  the  co-part- 
nership accounts  and  all  matters  in  difference  between  the  parties,  or  any 
of  them,  or  between  any  one  ur  more  of  them,  and  any  other  one  or  more 
of  them,  shall  be  referred,  &c. 

Appointp  23.  [Instead  of  clause  3,  Form  I.] — to  the  award,  order,  final  end  and 

ment  of  two  determination  of  U.  V.  and  X.  Y.,  arbitrators  nominated  by  the  said 
and  nmpira.  ^'  ^'  ^^^  ^^®  ^^^  ^*  ^*  respectively,  and  "  in  case  they  shall  not  agree, 
to  the  umpirage  of  S.  T.,"  [or  "  in  case  they  shall  not  agree,  to  the  award 
of  such  person,  as  the  said  arbitrators  shall  appoint  as  umpire"],  [or 
^'  in  case  they  disagree  about  making  an  award,  or  fail  to  make  an  award 
before  the  [  ]  day  of  [  ],  then  to  the  award,  um- 

pirage, final  end,  and  determination  of  such  umpire,  as  the  said  arbitra- 
tors shall  by  writing  under  their  hands,  endorsed  on  these  presents,  be- 
fore they  enter  upon  the  consideration  of  the  matters  referred,  nominate 
and  appoint"]  («). 

Appoint-  24.  [Instead  of  clause  3,  Form  /.] — ^to  the  award,  order,  final  end  and 

"ire  fkfm  ™'  ^^t^^i^^^^'^  ^^  ^'  ^'  °^  C  ]'  *°^  ^-  ^'-  ®^  [  ],  and  in 

time  to        <!^o  ^^®  ^^  arbitrators  shall  not  agree  in  the  determining  any  matter  or 
time.  thing,  or  matters  or  things,  hereby  referred  to  them;  the  matter  or 

thing,  or  matters  or  things,  on  which  they  shall  not  agree,  shall  from  time 
Before  en-   ^  ^ime  he  referred  to  and  determined  by  such  person  as  they,  the  said 
referenw      arbitrators,  shall  appoint  in  writing  [before  they  enter  upon  the  consider- 
ation of  the  matters  referred]. 

[This  provision  may  be  inserted  instead  of  the  words  between  the  brackets, 

{x)  Soo  P.  2,  cb«  i,  3.  if  p.  214,  as  to  the  umpire. 
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"  and  such  appointment  of  an  umpire  shall  from  time  to  time  be  made,  as  After  differ- 
soon  as  conveniently  may  be  after  such  difference  of  opinion  shall  from  ^^  <ui8en. 
time  to  time  arise"]  (y). 

25.  [Instead  of  clause  3,  Form  I.]— to  the  award,  order,  arbitrament,  Appoint- 
final  end  and  determination  of  U.  V.  of  [  ],  and  X.  Y.  of  ^^'J^^*^** 
£               ],  and  of  such  third  arbitrator  as  the  said  U.  V.  and  X.  Y.  ^^q  g^  ^^ 
shaU,  by  writing  under  their  hands,  to  be  indorsed  on  these  presents,  be-  appoint  a 
fore  they  proceed  in  this  arbitration,  nominate  and  appoint  to  act  with  ^^* 
them,  [when  it  is  intended  that  any  two  out  of  the  three  shaU  be  empowered 

to  act,  add  the  words,  "  or  of  any  two  of  them'']  (^r). 

26.  [Instead  of  clause  4,  Form  I.] — so  as  "the  said  arbitrators"  [or  "the  Ponnal 
said  arbitrators  or  any  two  of  them,"  or  "  the  said  arbitrators  or  umpire"]  requisites 
make  and  publish  ["  his  or"]  their  award  ["  or  umpirage"]  in  writing*      »^*"*- 
under  ["  his  or"]  their  hands,  [or  "  under  their  hands  and  seals,"]  of 

and  concerning  the  matters  referred,  ready  to  be  delivered  to  the  parties 
or  any  of  them  (a). 

27.  [Instead  of  clause  6,  Form  I.] — [When  the  arbitrator  is  to  have  Duration, 
no  power  to  enlarge  the  time,  omit  all  in  clause  6  that  follows  the  word  V^^^"  ^ 
"  neat "]  (6).     [When  the  arbitrator  is  to  have  a  limited  power  of  enlarge- 

ment,  say'\  on  or  before  the  [  ]  day  of  [  ],  or  on  or  be- 

fore any  other  day  not  later  than  the  [  ]  day  of  [  ]  to 

which  "  the  said  arbitrator"  [where  there  are  arbitrators  and  an  umpire 
with  the  same  limit  of  time,  say,  "  the  said  arbitrators  or  umpire"]  shall 
(it  is  better  to  add,  *'  by  any  writing,"  or  "  by  any  writing  signed  by 
him"  [or  "  him  or  them"],  or  "by  any  writing  under  his  hand"  [or  "  his 
or  their  hands"]  "  at  the  foot  of  these  presents"),  enlarge  the  time  for 
making  his  [or  "  his  or  their"]  award  [or  "  award  and  umpirage"]  (c). 

28.  [Instead  of  clause  6,  Form  I.']— -[When  there  are  two  arbitrators  and  Umpire 
an  umpire,  but  the  latter  is  to  have  a  later  day  for  making  his  award,adapt  T^^  ^' 
either  of  the  preceding  forms  to  the  case  of  two  arbUrators,and  add]  and  "in  than  arbi- 
case  the  said  arbitrators  do  not  make  and  publish  their  award  on  or  be-  trator. 
fore  the  said  [  ]   day  of  [  ]  [when  no  time  is  limited 

for  the  arbitrators,  say,  instead  qf  the  preceding  clause,  "  in  case  the  said 
arbitrators  finally  disagree  about  making  an  award"]  then  so  as  the  said 
umpire  make  and  publish  his  award  or  umpirage,  &c.,  [continue adapting  the 

(y)  See  P.  2,  ch.  i,  s.  4,  p.  214,  as  to  the  formal  requisites  of  the  award, 

the  umpire.  (6)  See  P.  2,  ch.8,8.  l,p.  180,  as  to 

(z)  See  P.  2,  ch.  4,  s.  8,  p.  206,  as  to  the  duration  of  the  arbitrator  s  power, 

joint  arbitrators.  (c)  See  P.  2,  ch.  8,s.  2,  p.  186,  as  to 

(a)  See  P.  2,  ch.  5t  >>  1    ?•  286,  as  to  enlarging  the  time. 
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chm9e$  4,  36,  and  87,  to  ike  ea$e  of  the  tmiptre^  ^M^  Ami  a  later  period, 
or  a  general  fomer  qf  enlargement^  {d). 

Death  of  29.  [This  may  be  added  eaplanatory  of  clause  5,  Form  J.]^that  the 

P^7  ^  ^  tabmittion  hereby  made  ihall  not  b^  defeated  or  affected  by  the  death  of 
ence,  ^^  *^^  parties,  or  of  any  of  them,  pending  the  same,  bat  shall  or  may  be 

proceeded  in,  and  tbe  matters  in  difference  determined,  in  the  same  man- 
ner, as  if  the  award  of  the  said  arbitrators  had  been  made  or  determined 
in  the  lifetime  ol  the  party  or  parties  so  djring ;  and  the  executor  or 
admiaittrator,  eKecntors  or  administrators  of  the  party  or  parties  so  dying 
shall  be,  and  be  deemed  and  considered  to  be  a  party  or  parties  to  the 
reference  or  submission  hereby  made,  any  rule  of  law  or  equity  to  the 
eoQtrary  notwithstanding  (e). 

Costs  of  re-      30.  [Instead  of  clmue  7,  Form  J.] — that  the  costs  of  the  reference  and 

fereiioe  to     award  shall  abide  die  e^ent  of  the  award  (/). 
abide  event 

Costs  of  ^^'  U^^^^  ^f  t^lo'f^^  7$  l^brm  i.] — [when  a  cause  or  suit  is  referred^ 

cause  abide  ufith  or  wUhout  other  matters,  a  common  provision  is]  that  the  costs  "  of 
•Teat,  ^]|^  cause"  [or  "  of  the  cause  and  of  the  special  jury,"  or  ''  of  the  suit"] 

ference  in  *^^  abide  the  evMit  of  the  award  (y)  as  to  the  **  cause"  [or  "  suit**],  and 
arbitrator's  that  the  costs  of  the  reference  and  award  shall  be  in  the  discretion  of  the 
discretion,  arbitrator,  who  may  direct  to,  and  by  whom,  and  in  what  manner,  the 
Power  to  tame  or  any  part  thereof  shall  be  paid  (A).  [The  following  addition  is 
certify  for  very  useful  wUh  respect  to  the  costs  of  an  action  when  they  abide  the  event] 
^'^'  — and  that  ^e  arbitrator  shall  have  all  the  powers  of  certifying,  which  a 

judge  of  Nisi  Prius  would  have  had  on  the  trial  of  the  said  cause  (t). 

tw***  "ttoT^     ^^'  '^**  *^*  arbitrator  shall  be  empowered  to  award  costs  to  be  paid 

ney  and       &8  between  attorney  and  client  {k), 

client. 

BTidenoe         ^3.  That  the  said  X.  Y.  shall  be  at  liberty  forthwith,  and  alone,  to  take 

taken  by      evidence,  as  he  may  think  fit,  relating  to  the  said  causes,  suits,  and  matters 

tor  ma  *  be  "^  difference;  and  that  the  said  arbitrators  and  the  umpire  shall  re- 

acted  on  by  spectively  be  at  liberty  to  proceed  upon  the  evidence,  which  shall  be  taken 

both,  or  by  before  the  said  arbitrators,  or  before  the  said  X.  Y.  alone, 
umpire. 

Umpire  not      34.  That  the  said  umpire  shall  be  at  liberty  to  act  upon  the  evidence 
to  rehear 

{d)  See  P.  2,  eh.  4,  s.  4,  d.  4,  p.  {g)  See  P.  2,  eh.  7,  s.  2,  d.  2,  p.  871, 

223,  as  to  the  commencement  of  the  urn*  as  to  costs  abiding  the  event, 
pire's  authority.  (jk)  See  P.  2.  ch.  7,  s.  2,  d.  2,  p.  872, 

(e)  See  P.  2,  ch,  3,  s,  3,  p.  162,  as  to  as  to  costs  in  discretion  of  arbitrator, 
death  revoking  authority.  (i)  See  P.  2,  ch.  7,  s.  8,  p.  388,  as  to 

if)  See  P.  2,  ch.  7,  s.  2,  p.  379,  as  certifying  for  costs, 
to  duty  of  arbitrator  when  costs  abide  {I)  See  P.  2,  ch.  7,  s.  1,  d.  3,  p.  378, 

the  event  as  to  what  costs  arbitrator  may  award. 
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taken  before  the  said  srbitnton,  and  (unless  nqnested  to  hear  evidence)  caae 
to  make  his  award  without  hearing  any  witnesses,  or  receiving  any  fresh  ^^^ItodT 
evidence :  provided  nevertheless  that  if  ^ther  party  request  him  to  rehear 
the  witnesses,  or  any  of  them,  or  tender  any  fresh  evidence  relative  to 
the  matters  in  difference,  the  said  umpire  shall  rehear  such  witnesses  and 
recave  such  evidence. 

35.  That  it  shall  be  lawful  for  the  arbitrators  or  the  umpire  to  obtain  BispeneinR 
information  upon  or  in  respect  of  the  premises  hereby  referred,  or  any  witk  re- 
ef them,  eith^  by  the  statements  of  the  parties  hereto,  or  of  any  of  them,  ^^  ^^' 
made  either  in  private,  or  in  the  presence  of  the  other  party  or  parties,  or 

by  parol  or  written  evidence,  or  by  such  other  ways  or  means,  as  they  or 
he  diall  in  their  or  his  judgment  think  most  advisable,  and  deem  most 
applicable  to  the  nature  and  circumstances  of  the  case  (Q. 

36.  [^Itutead  qf  clause  12,  Form  I.]— that  the  said  arbitrator  shall  be  Power  to 
at  liberty  to  proceed  ex  parte  in  case  of  the  non-attendance  of  either  of  arbitrator 
the  said  parties,  or  of  their  witnesses,  after  [  ]  dear  days  pre-  ex  parte. 
vious  notice  in  writing,  under  the  hand  of  the  said  arbitrator,  given  to 

the  said  parties  respectively,  or  left  at  his  or  their  respective  offices,  or  of 
their  attomies  or  agents  in  London,  notifying  the  time  and  place  of  meet- 
ing to  proceed  with  the  said  reference  (m). 

37.  That  the  said  arbitrator  *^  at  the  request  of  either  party  shall"  [or  Power  to 
if  it  be  not  intended  to  be  compHUory,  *'  shall  be  at  liberty  to"]  raise  by  a  arbitrator  to 
sufficient  statement  of  facts  any  point  of  law  on  the  face  of  his  award  for  '       '  ^^*^' 
the  opinion  of  the  court  (n). 

3S.  That  the  arbitrator  shall  enter  upon  the  reference  and  make  a  pre-  Power  to 
liminary  award,  stating  the  facts  necessary  to  raise  the  question,  whether  ™f^®  P^®^' 
[for  instanoey  "  whether  at  law  the  defendants  are  concluded  by  the  cer-  award  lais- 
tificates  given  by  Mr.  O.  P.,  the  resident  engineer  of  the  defendants,  and  vig  a  point 
produced  in  court  on  the  trial  of  this  cause,]  and  that  the  opinion  of  the 
court  be  taken  on  that  point,  before  the  said  arbitrator  proceeds  with  the 
rest  of  the  reference. 

39.  That  the  said  arbitrator  shall  be  at  liberty  to  direct  a  verdict  to  be  Power  to  di- 
entered  in  the  said  cause  for  the  plaintiff  or  the  defendant,  as  he  shall  ye,^, 
think  proper  (o). 

{[)  See  P.  2,  eh.  4,  s.  1,  dd.  9, 10,  pp.  as  to  proceeding  ex  parte. 
135, 189,  aa  to  the  ordinary  mode  of  con-         (»)  See  P.  2,  ch.  6,  a.  8,  dd.  4,  5,  pp. 

ducting  Uie  case.    P.  2,  ch.  4,  s.  2,  p.  806,  810,  as  to  stating  a  case  in  the 

201,  as  to    taking   legal    or   scientific  award, 
opinion.  (o)  See  P.  2,  ch.  6,  s.  8,  p.  350,  as  to 

(m)  See  P.  2,  ch.4,  s.  1,  d.  11,  p.  191,  awarding  entry  of  a  verdict. 


^ 
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Power  to  40.  That  the  said  arbitrator  shall  be  at  liberty  '*  to  direct  jadgment  to  be 
^r*^  ^^  entered  for  the  plaintiff  or  the  defendant  in  the  said  cause"  [oTy  a  more 
Jiidffmoit  reMtricted  power,  *'  to  direct  judgment  hj  default  to  be  entered  against 
bydefaolt,  the  defendants  in  the  said  action."]  [''  Or,  a  more  general  power,  to  order 
^'  such  judgments  and  proceedings  to  be  had  and  taken  in  or  about  the 

said  cause,  suits,  and  matters  in  difference,  as  to  the  said  arbitrator  shall 

seem  fit "]  ( p). 

Power  to  41.  That  the  said  arbitrator  shall  be  at  liberty  to  direct  the  said  action 
oontinuanoe  ^  ^  discontinued  (9),  and  the  said  suits  to  be  dismissed  with  or  without 

and  dismit-  costs  (r). 
sal  of  biU. 

Relieying  ^^'  [^'^^^  '^  <^<''  of  the  cause  abide  the  event,  this  eknue  may  often 
arbitmtor  ustfuUy  be  added] — ^that  the  said  arbitrator  shall,  unless  requested  to  find 
from  finding  ^^  ^^y  specific  issues  joined  in  the  said  cause,  be  at  liberty  to  find  gene- 
itraea.  ^^7  ^or  the  plaintiff  or  for  the  defendant ;  and  that  the  costs  of  any 
specific  issues,  if  found,  shall  abide  the  event  of  the  award  on  each  («). 

Power  to  ^^'  "^^^  ^^^  arbitrator,  if  he  shall  think  it  necessary,  shall  be  at 
employ  an  liberty,  and  is  hereby  a  jthorized  to  appoint  an  accountant  to  assist  him,  at 
accountant,  ^^e  expense  of  the  said  parties,  who  shall  be  liable  to  such  accountant  for 
his  reasonable  remuneration ;  and  that  as  between  the  said  parties  the 
expense  of  such  accountant  "  shall  be  borne  and  paid  in  equal  moieties 
by  the  said  parties,"  [or  **  shall  be  in  the  discretion  of  the  arbitrator;"] 
such  accountant  to  be  required  to  make  his  solemn  declaration,  according 
to  the  statute,  of  the  truth  of  the  account  or  statement  to  be  made  out  by 
him  (0. 

Power  to  ^^*  '^^^  the  said  arbitrator  shall  have  power  to  direct  what  shall  be 
order  re-  done  respecting  the  removal  of  any  of  the  obstructions  charged  in  the 
moviUof  ob-  declaration  in  the  said  cause,  and  to  direct  the  prostration  of  the  whole 

or  any  part  of  the  embankment  in  the  indictment  mentioned,  as  he  shall 

think  fit  (tt). 

Power  to  ^^'  ['''*  submissions  respecting  lands,  the  following  clause    mag  be 

caase  plans  useful.^ — ^That  it  shall  be  lawful  for  the  said  arbitrators,  or  their  umpire, 
and  maps  of  to  admeasure,  or  cause  the  said  lands  to  be  admeasured,  and  to  make,  or 
m^^,         cause  to  be  nuule,  a  plan  or  map,  or  plans  or  maps,  of  the  said  messuage, 

(p)  See  P.  2,  eh.  6,  b.  5,  p.  362,  at  joined  in  it. 

to  awarding  enby  of  judgment  {t)  See  P.  2,  ch.  4,  s.  2,  p.  201,  as  to 

{q)  See  r.  2,  ch.  6,  s.  1,  p.  887^  as  to  the  arbitrator  del^iatmg  his  power, 

disposing  of  a  cause  without  deciding  it.  (u)  See  P.  2,  ch.  8,  s*  2,  p.  415,  as  to 

(r)  &e  P.  2,  ch.  6,  s.  6,  p.  367,  as  to  arbitrator's  duty  in  executing  the  power, 

awarding  on  a  suit  in  equity.  See  also  award  of  prostration  of  the  em- 

(«)  Sm  p.  2,  ch.  6,  s.  2,  p.  889,  as  to  bankment,  Form  70. 
awarding   on  a    cause    and  the  issues 
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farm  lands,  and  hereditaments,  and  to  do  and  execute  all  such  further 
and  other  acts,  matters,  and  things,  with  respect  to  the  same,  as  they  or 
he  shall  think  necessary  and  proper  for  the  purposes  of  this  reference. 

46.  [THm  may  follow  the  preceding  clau$e,'\ — ^and  that  the  costs,  chari^es.  Costs  of 
and  expenses  of  preparing  and  executing  these  presents,  and  of  making  "^^^ 
such  admeasurements,  plans,  and  maps  as  aforesaid,  [insert  when  nece^m 

sary,  "  and  of  mnlcing  auch  valuation,  appraisement,  and  division  as  afore- 
said,"] and  of  all  such  other  necessary  acts,  matters,  or  things,  which 
shall  be  done  and  executed  as  aforesaid,  "  shall  be  borne  and  paid  by  and 
between  the  said  A.  B.  and  C.  D.  in  equal  shares  and  proportions,"  [or 
"  shall  be  in  the  discretion  of  the  siud  arbitrators  or  umpire."] 

47.  That  for  the  purpose  of  making  the  valuation  of  the  portion  of  Principle  on 
Whiteacre  Farm,  mentioned  in  the  schedule,  the  arbitrator  shall  pre-  ^^^!^ 
viously  fix  and  determine,  and  specify  in  his  award,  the  best  and  most  yalue  of  the 
improved  yearly  rent,  for  which  the  lands  mentioned  in  the  schedule  hu^^* 
might  reasonably  be  expected  to  have  been  let  at  the  date  of  this  agree- 
ment, and  shall  calculate  the  value  of  the  said  lands  at  [  ]  years 
purchase  of  such  improved  rent. 

48.  That  if  either  party  shall  by  aflfected  delay,  or  otherwise,  wilfully  party  pre- 
prevent  the  arbitrator  from  proceeding  in  the  reference,  or  from  making  Tentmgar- 
his  award,  he  shall  pay  such  costs  to  the  other  as  **  the  above-mentioned  qI^^^L!^ 
court "  [or  **  the  arbitrator"]  shall  think  reasonable  («). 

49*  And  because  the  parties  hereto  on  both  sides  are  willing  to  make  Making  ad- 
the  admissions  hereinafter  mentioned,  so  as  to  save  the  expense  of  proving  missions, 
the  several  matters  so  admitted,  therefore  "  it  is  agreed  "  [or  if  the  eub* 
miseion  be  by  judge's  order,  say  instead,  "  by  the  like  consent  I  do  further 
order ;"  \fby  order  of  Nisi  Prius  say,  '^  it  is  further  ordered  "]  that  the 
following  admissions  be  made,  that  is  to  say,  [here  specify  the  admis- 
sions,'] 

50.  [Instead  qf  clause  It,  Form  J.] — that  in  the  event  of  any  applica-  Power  to 
tion  to  the  said  court  on  the  subject  of  this  order,  the  reference,  or  the  co^^t  to 
award,  the  court  may,  if  it  think  fit,  refer  back  to  the  said  arbitrator  "^ 
[sometimes  it  may  be  as  well  to  insert,  *'  or  to  any  other  person  whom  the  ^o  nme  or 
court  shall  appoint,"]  the  whole  or  any  part  of  the  matter  of  this  order,  di£ferent 
upon  such  terms  as  the  said  court  shall  think  proper  (y).  arintrRtor. 

51.  [Where  U.  V.  has  been  nominated  as  arbitrator  byA,B,,  and  X,  Y,  Provisions 

for  appoini- 
(x)  See  P.  1,  ch.  8,  s.  8,  d.  2,  p.  101,      power  of  court  to  refer  back.    P.  2,  ch.  4, 
as  to  moving  for  costs  onder  this  clause.        s.  1,  d*  16,  p>  198,  as  to  power  and  duty 
(y)  See  P.  3,  ch«  9,  s.  8,  p.  658,  as  to      of  arbitrator  on  reference  back. 
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ingnew  ar-  bff  C.  D.,  it  may  be  conpemmt  to  add  this  cfanfej— that  in  case  the  said 
bitnton.  y^  y^  ^1^  ^1^^  ^^  refuse,  or  become  incapable  to  act  as  arbitrator,  before 
the  whole  of  the  premises  hereby  referred  shall  be  determined  by  Ae  said 
arbitrators  or  their  nmpire,  then  the  said  A.  B.,  his  heirs,  executors,  or 
administrators,  shall  forthwith  thereafter  nominate  and  appoint  some  other 
At  and  indiflforent  person  to  be  arbitrator  in  the  stead  and  place  of  the 
said  U.  V. ;  and  so  in  like  manner  upon  the  decease,  or  neglect,  or 
refusal  to  act,  of  any  aibitrator  succeeding  to  the  place  of  the  said 
U.  V.(«).  [A  nwi'/ar  elaiise  thould  be  mterted  at  to  the  arbUrator 
appointed  by  C.  D.  T^ii  Ui  it  eonchde"]  that  eTery  arbitrator  so  to  be 
appointed  as  a  substitute  for  the  said  U.  V.  or  X.  Y.,  or  any  succeeding 
arbitrator,  shall  hare  the  same  powers  and  authorities  as  the  arbitrator, 
for  whom  the  substitution  is  made,  would  .have  had,  had  he  continued 
to  act. 

Liquidated       52.  {Tkis  may  follow  the  preceding  ciotMe,]— that  if  the  said  A.  B.  or 

foi'r^uinff  ^*  ^'*  ^  ^"^  heirs,  executors,  or  administrators,  or  any  of  them  re- 

to  appoint    spectireiy^  when  bound  to  appoint  a  new  arbitrator,  pursuant  to  the 

new  arbi-     abore  provisions,  in  lieu  of  any  arbitrator  who  may  die,  refuse  to  act,  or 

become  incapable,  shall  neglect,  or  refuse  so  to  do  for  one-and-twenty 

days,  after  a  notice  in  writing  on  the  part  of  the  party  or  parties  entitled 

to  require  such  appointment  shall  have  been  served  on  the  party  or 

parties  bound  to  make  such  appointment,  then  the  latter  party  or  parties 

shall  pay  to  the  former  party  or  parties  the  sum  of  £  [  3  ^  ^^7 

of  liquidated  damages  for  such  neglect  or  refusal  («). 


Penalty  for  53.  And  for  the  due  execution  and  observance  of  the  agreement  herein- 
breach  of  before  contained  on  the  part  of  the  said  A.  B.  [and  aleo  for  amy  other 
submiBsion.  ^^^f^  whom  A.  B.  is  HabU],  the  said  A.  B.  doth  hereby  bind  himself, 

his  heirs,  executon,  and  administraton  in  the  sum  of  £  [  ], 

[add  a  similar  agrmmmU  by  C  D«]. 

Parties  to        54.  ^q^  the  said  parties  [or  **  the  said  attorneys  of  the  said  partiee**] 

to?B^  '    *  jointly  and  severally  agree  to  and  with  the  said  arbitrator,  in  consideratioD 

chugea.      of  his  taking  upon  himself  the  burthen  of  the  reference,  to  pay  to  the  said 

arbitrator  his  reasonable  charges  for  the  arbitration  and  award. 

(2)  flee  P.  8,  ch.  8,  t.  8,  d.  7,  p.  160,         (a)  See  P.  1,  ch.  8,  i.  4,  d.  %  p.  M, 
as  to  death  of  arbitrator.  at  to  liquidated  damages. 
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II. 

We  agree  to  refer  all  matters  in  difference  between  us  to  the  award  of  Agreement 

Y  V  of  reference 

-*-•*•  .    „       conciae 

A.  tJ.      fonn, 

CD. 


III. 

Memorandum  of  agreement  made  this  [  ]  day  of  [  J,  ^£i^^l^*„"|j 

A.  D,  [  ],  between  A.  B.  of  [  ],  and  C.  D.  of  [  ].  by  execu- 

Whereas  the  said  A.  B.  is  executor  of  the  last  will  and  testament  of  tor  as  to 
E.  F.,  late  of  [  ],  deceased^  and  whereas  certain  differences  have  ^^^^  ' 

arisen  between  the  said  A.  B.  as  such  executor  and  the  said  C.  D.,  in 
regard  to  claims  by  the  said  A.  B.,  as  such  executor,  against  the  said  C. 
D.,  and  by  the  said  C.  D.  against  the  said  A.  B.,  in  respect  of  the  said 
testator's  estate;  it  is  hereby  agreed  by  and  between  the  said  parties,  to 
refer  all  matters  in  difference  respecting  the  said  testator's  estate  to  the 
final  award  of  X.  ¥•  of  [  ],  for  him  to  determine  whether  the 

said  A.  B.,  as  such  executor,  has  any  and  what  claim  against  the  said 
C.  D.,  and  whether  the  said  C.  D.  has  any  and  what  claim  against  the 
said  testator's  estate,  so  as,  &c.,  [continue  as  in  Form  J.,  clauses  4,  S,  6.]  Reference 
And  it  is  further  agreed,  that  this  submission  to  arbitration  shall  not  ^^^^^ 
be  deemed  or  taken  to  be  an  admission  by  the  said  A.  B.  that  he  has  ^f  assets. 
assets  of  the  said  testator,*  but  that  the  said  A.  B.  shall  be  at  liberty  to 
deny  before  the  said  arbitrator  "  that  at  the  date  of  this  submission  he 
had  any  assets  in  his  hands  lawfully  liable  to  the  demands  of  the  said  C.  D." 
[or  '^  at  any  time  before  the  case  is  closed,  that  he  has  at  the  time  of  such 
denial  assets  in  his  hands  lawfully  liable  to  the  demands  of  the  said 
C.  D.**]  i  and  if  the  sud  A.  B.  shall  make  such  denial  as  aforesaid,  that 
the  said  arbitrator,  if  requested  by  the  said  C.  D.,  shall  inquire  "  whether 
at  the  date  of  this  submission  the  said  A.  B.  had,"  [or  "  whether  at  the  Arbitrator 
time  of  such  inquiry  the  said  A.  B.  has,"]  assets  of  the  said  testator  law-  «>  inquire 

&A  to  ttmf^f  a 

fully  liable  to  pay  the  whole  or  any  part  of  the  sums  claimed  by  the  said 

C.  D.    And  if  the  said  arbitrator  shall  on  the  balance  find  any  money  to  Finding  is- 

be  due  to  the  said  C.  D.,  he  shall*  if  he  shall  find  that  the  said  A.  B.  Bets todi- 

had,  at  the  time  to  which  the  said  inquiry  referred,  assets  liable  to  the  de-  to,  i^  p^y  * 

mands  of  the  said  C.  D.,  direct  the  said  A.  B.  to  pay  to  the  said  C.  D.  sum  due. 

the  balance,  or  so  much  thereof  as  the  assets  so  found  to  be  liable  shall 

be  sufficient  to  satisfy.    And  if  the  said  arbitrator  shall  find  that  the  said  pindbg  no 

A.  B.  had  no  such  assets,  or  not  enough  of  such  assets  to  pay  the  whole  assets  to  di- 

amount  so  found  due  to  the  said  C.  D.,  he  shall  be  at  liberty  to  award  '^^  ®'<^U' 
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tor  to  pay  that  the  aaid  A.  B.  shall  pay  to  the  said  C.  D.  the  said  amount,  (or  as 
qaandof^    much  thereof  as  the  assets  in  hand  do  not  avail  to  satisfy  as  aforesaid,) 

out  of  any  assets  which  may  have  come  into  the  hands  of  the  said  A.  B . 

since  the  time  to  which  the  said  inquiry  respecting  the  assets  refers,  or 
Arbitrator  which  may  hereafter  come  into  them.  And  that  if  the  said  arbitrator 
to  direct  gi^^]]  ^q^  ^^^j  money  due  from  the  said  C.  D.,  he  shall  direct  the  latter  to 
exeratorof  V^7  ^^®  ^t^xae  to  the  said  A.  B.  \^Add  the  clause  for  making  the  submiS" 
money  dne.  sian  a  nUe  of  court.  Form  L,  clause  8,  and  such  other  clauses  as  may  be 

suitable]  {b). 


IV. 

Agreement  [^Commence  as  in  the  previous  Form  as  far  as  the  asterisk."]—  and  that 
of  reference  ^(^^  gg|^  arbitrator  shall  not  consider  or  inquire  whether  the  said  A.  B. 
af  to  liabi-  ^^  or  has  any  assets  of  the  said  testator,  nor  shall  his  award  conclude,  or 
lity,  not  88  be  construed  to  conclude,  any  questions  as  to  assets,  but  shall  leave  the 
toasseu.  game  entirely  open.  And  it  is  further  agreed,  that  if  the  said  arbi- 
trator shall  find  any  balance  of  money  due  to  the  said  A.  B.  as  such  exe- 
cutor, he  shall  direct  the  said  C.  D.  to  pay  the  same  to  the  said  A.  B. ; 
To  direct     but  if  be  shall  find  a  balance  in  favor  of  the  said  C.  D.,  he  shall  add  a 

executor  to  direction  that  the  said  A.  B.  shall  pay  the  same  to  the  said  C.  D.  out  of 

pay  out  of 

aneta,  if      ^^®  assets  (if  any)  which  may  be  in  his  hands,  or  which  may  hereafter 

any.  come  to  them ;  and  that  it  shall  not  be  lawful  for  the  said  arbitrator  to 

direct  the  said  A.  B.  to  pay  in  any  other  manner.     [Conclude  with  the 

clause  for  making  the  submission  a  rule  of  court.  Form  I.,  clause  8,  and 

other  needful  clauses]. 


V. 

Agreement       Articles  of  agreement  made  and   concluded  the  [  ]  day  of 

q^wtfons      t  3»  ^-  °- 1  ]»  between  A.  B.  of  [  ],  of  the  one  part,  and 

relating  to    C.  D.  of  [  ],  of  the  Other  part.    Whereas  the  said  A.  B.  did,  in 

contract  for  qj.  about  the  year  A.  D.  [  ]  by  writing  under  his  hand  contract  with  the 
said  C.  D.  for  the  absolute  sale  to  the  latter  of  divers  farms,  lands,  tene- 
ments, and  other  hereditaments,  situate,  or  being  in  or  near  [  ]  in 
Recital  of  ^^^  county  of  [  ],  and  the  inheritance  thereof  in  fee  simple,  at 
contract,  and  for  the  price  and  sum  of  £  [  ],  which  sale  so  made  to  the 
said  C.  D.  has  not  yet  been  completed.  And  whereas  a  certain  farm  and 
premises,  called  White  Acre  Farm,  now  let  on  lease  under  the  yearly  rent 


(b)  See  P.  1,ch.  2^  s.  2,  d.  4,  p.  36,  aa  to  exeeutors  parties  to  reference. 
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of  £  [  ],  is  incladed  in  the  contract  for  sale  so  agreed  to  be  Po^on  of 

made  to  the  said  C.  D. ;  and  whereas  the  said  C.  D.^  at  the  special  in-  excepted 
stance  and  request  of  the  said  A.  B.,  hath  consented  and  agreed  that  such  out  of  con- 
part  of  the  said  farm,  called  White  Acre  Farm,  and  containing  [  ]  ^'*^* 
acres,  [                ]  roods,  and  [                ]  perches,  aa  is  specified  in  the 
schedule  hereunder  written,  shall  be  discharged  from  the  above-recited 
contract,  in  consideration  that  the  said  C.  D.  shall  be  allowed  and  entitled  Pnce  of 
to  deduct  out  of  the  said  purchase-money  a  compensation  (the  amount  portion  to 
thereof  to  be  ascertained  by  arbitration)  for  the  loss  of  the  said  [  ]  by^bitra- 
acres,  [                ]  roods,  and  [                ]  perches,  the  purchase  of  which  tion. 
shall  be  so  relinquished  by  the  said  C.  D.  as  aforesaid ;  and  that  the  said 
C.  D.  shall  have,  and  be  entitled  to,  a  yearly  rent  or  sum,  (the  amount  Amount  of 
thereof  to  be  determined  by  arbitration,)  to  be  paid  and  payable  in  re- ^PP®^^®*^®^ 
spect  of  the  remaining  part  of  the  said  farm  and  lands,  called  White  Acre  ggttled  by 
Farm,  which  is  retained  by,  and  intended  to  be  conveyed  to,  the  said  arbitration. 
C.  D.,  as  and  for  the  apportioned  part  of  the  aforesaid  yearly  rent.     And  Whether 

whereas  a  dispute  has  arisen  between  the  said  parties,  whether  a  certain  c«rt*i^  P'®" 

miBes  in* 
farm  and  lands,  called  Black  Acre  Farm,  are  or  ought  to  be  included  in,  cj^ded  in 

and  bound  by,  the  said  contract  for  sale,  though  they  be  not  mentioned  contract, 
in  express  words  therein.    And  whereas  certain  other  lands  and  pre-  Recital, 
mises,  called  Green  Acre  Farm,  are  admitted  by  the  said  A.  B.  to  form  ^nn  rop- 
part  of  the  estate  so  contracted  to  be  sold  to  the  said  C.  D.  in  fee  simple,  v^i^if  ^^ 
and  were,  when  the  said  contract  was  entered  into,  considered  by  both  to  be  lease- 
parties  to  be  of  freehold  tenure  in  fee  simple,  and  the  amount  of  the  hold, 
consideration  money  for  the  purchase  of  the  same  was  calculated  on  the 
supposition  that  the  whole  of  the  said  estate  and  hereditaments  were  to 
be  conveyed  to  the  said  C.  D.  in  fee  simple ;  and  whereas  the  said  farm 
and  lands,  called  Green  Acre  Farm,  have  since  been  discovered  to  be 
held  by  the  said  A.  B.  on  leasehold  tenure  only ;  and  it  has  been  agreed  Difference 
between  the  said  parties  that  the  said  C.  D.  shall  be  entitled  to  retain  in  valne  be- 
by  way  of  compensation  out  of  his  said  purchase-money  the  difference  in  v^i?**  ^"^ 
value,  to  be  settled  by  arbitration,  between  the  leasehold  tenure  by  which  freehold  te- 
the  said  premises  is  held,  and  the  inheritance  in  fee  simple  of  the  same,  nuretobe 
Now  these  presents  witness,  that  in  consideration  of  all  and  singular  the  !!u\^ti^, 
premises,  it  is  agreed  and  declared  by  and  between  the  said  parties  hereto, 
that  it  be  referred  to  X.  Y.  of  [  ],  to  determine  the  amount  of  the 

compensation  to  be  allowed  to  the  said  C.  D.  in  respect  of  the  portion  of  Arbitrator 
White  Acre  Farm  so  agreed  to  be  discharged  from  the  said  contract  of  to  deter- 
sale  as  above-mentioned  :  and  also  to  ascertain  the  amount  of  the  appor-  of  portion 
tioned  rent  to  be  paid  to  the  said  C.  D.  in  respect  of  the  said  portion  of  deducted. 

White  Acre  Farm  retained  by  and  intended  to  be  conveyed  to  him  :    and  ^^  "^ 

_  '  '  amount  of 

also  to  decide  whether  the  said  lands  and  farm,  called  Black  Acre  Farm,  apportioned 
or  any  part  thereof,  (and  if  any,  what  part,)  are  included  in  and  bound  by  rent. 
the  said  contract  of  sale ;  and  also  to  ascertain  the  amount  of  the  dif-  ^^ethe  ^ 

z  z 
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land  inclttd-  ference  in  value  between  the  leasehold  tenure  on  which  the  said  Green 

xjftfft^       Acre  Farm  is  held,  and  the  inheritance  in  fee  simple   of  the  same. 

Toaacertain  [^Besides  tke  untal  clauses,  indudinp  of  course  the  clause  for  making  ike 

difference     gubmission  a  rule  qf  court,  clause  S,  Form  L,  tke  special  clauses  for  mea- 

freehold       suring  and  valuing  tke  land,  clauses  43,  44,  45,  Form  L,  may  be  found  ser» 

and  lease-     fficeable.'] 

hold  value 

of  fann,  -^^^^^^— 

VI. 

Arbitratioa      And  the  said  A.  B.  and  the  said  C.  D.  do  each  of  them,  for  himself, 
a!^  f "      ^^^  executors,  and  administrators,  covenant,  promise,  and  agree  to  and 
partnenhip.  ^^^  ^®  other  of  them,  his  executors  and  administrators,  that  if  at  any 
time  or  times  during  the  copartnership,  or  at  or  after  any  determination 
thereof,  any  variance,  dispute,  doubt,  or  question  shall  arise,  happen,  or 
be  moved  between  the  said  parties  or  either  of  them,  their  executors,  or 
administrators,  in,  for,  about,  or  touching  the  consideration  of  these  pre- 
sents, or  the  joint  concern  or  copartnership,  or  any  covenant,  agreement, 
clause,  matter,  or  thing  herein  contained,  or  in  the  construction  hereof, 
or  in  anywise  relating  hereto  ;  then  every  such  vFriance,  dispute,  doubt, 
or  question,  shall  be  referred  to,  and  be  resolved  and  determined  by,  two 
fit  and  indifferent  persons,  to  be  elected  and  chosen  one  by  each  of  the 
said  partners,  within  twenty  days  next  after  such  variance,  dispute,  doubt, 
or  question  shall  arise,  happen,  or  be  moved ;  with  power  to  the  arbitra- 
tors to  elect  an  umpire  in  case  of  dispute  :  and  that  each  of  the  said  part- 
ners, his  executors,  and  administrators  shall  abide  by,  perform,  and  keep 
the  award  and  determination  of  the  arbitrators,  or  of  their  umpire,  with- 
out any  further  dispute  or  trouble  whatsoever. 
ProTirion         ^q^}  that,  if  either  the  said  A.  B.  or  C.  D.,  his  executors  or  adminis- 
dated^-     trators,  shall  neglect  or  refuse  to  appoint  an  arbitrator  pursuant  to  the 
mages  for     above  provisions  for  twenty-one  days,  after  the  other  of  them  shall  have 
refusing  to    appointed  such  arbitrator  on  his  part,  and  shall  have  served  a  written  no- 
arb^tor.    ^^^  requiring  the  party  so  neglecting  or  refusing  to  make  such  appoint- 
ment ;*  the  party  so  neglecting  or  refusing  shall  pay  to  such  other  the  sum 
of  £  [  ],  by  way  of  liquidated  damages  for  such  neglect  or  re- 

fusal (n). 
On  refusal,  [.Or  tkis  clause  may  be  inserted  after  tke  asterisk,  instead  qf  tke  prod- 
single  arbi-  gum  for  liquidated  damages,"]  then  the  arbitrator  appointed  by  the  party 
a^^on^^  serving  such  notice  shall  at  the  request  of  such  party  proceed  to  hear  and 
determine  such  matters  in  difference,  as  if  he  were  an  arbitrator  appointed 
Liquidated  ^Y  ^^^^  parties  for  that  purpose ;  and  that  if  after  the  ssdd  arbitrator 
damages  for  shall  have  been  so  requested  as  aforesaid,  either  party  shall  revoke,  or 
revocation,    attempt  to  revoke  the  authority  of  the  said  arbitrator,  such  party  shall 

(a)  See  P.  1,  ch.  3,  s.  4,  d.  2,  p.  67,  as  to  liquidated  damages. 
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pay  to  the  other  of  them  £  [  ],  as  liquidated  damagefl ;  and  the  Arbitrator 

said  arbitrator,  if  requested,  shall  proceed  to  hear  and  determine  the  said  ^^^^|^^ 

matters,  notwithstanding  such  revocation,  or  attempted  revocation  (e).       standing  r»> 

vocation. 


VII. 

(/)  Know  all  men,  by  these  presents,  that  I,  C.  D.,  of  [  ],  Submission 

am  held  and  firmly  bound  to  A.  B.,  of  [  ],  in  £  [  ],  of  hy  bond, 

good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  A.  B., 
or  his  certain  attorney,  executors,  administrators,  or  assigns ;  for  which 
payment,  well  and  truly  to  be  made,  I  bind  myself,  my  heirs,  executors, 
and  administrators,  firmly  by  these  presents,  sealed  with  my  seal.  Dated 
the  [  ]  day  of  [  ],  in  the  year  of  our  Lord  [  ]. 

Whereas,  {here  state  the  esEuttence  qf  differences  between  A,  B.  and  C.  D.,  Recital  in 
or  enumerate  the  special  matters  in  dispute,  as  in  a  submission  by  agreement  «w»dition. 
(See  Forml.,)  and  proceed^']  and  it  is  agreed  by  and  between  the  said  A.  B. 
and  C.  D.  to  refer  "  the  same  "  [^if  the  special  matters  have  been  recited.  Subjects  re- 
and  the  reference  is  to  be  general,  say,  "  the  same  and  all  matters  in  dif-  fe'^d 
ference  between  them,'*]  to  U.  V.,  of  [  ],  and  X.  Y.  of  [         ],  with  bitrators 

liberty  to  them  to  choose  and  appoint  an  umpire.  Now  the  condition  of  this  and  ujnpire. 
obligation  is  such,  that  if  the  above  bounden  C.  D.,  his  heirs,  executors.  Condition 
and  administrators,  do  and  shall  on  his  and  their  part  and  behalf  in  all  ^  ^^ide 
things  well  and  truly  stand  to,  obey,  abide  by,  observe,  perform,  fulfil,  and 
keep  the  award,  order,  arbitrament,  final  end,  and  determination  of  the  said 
arbitrators  respecting  the  matters  referred ;  so  as  the  said  arbitrators  make 
and  publish  their  award  in  writing  of  and  concerning  the  same,  ready  to 
be  delivered  to  the  parties,  or  if  they  or  either  of  them  shall  be  dead 
before  the  making  of  the  award,  to  their  respective  personal  representatives 
who  shall  require  the  same ;  on  or  before  the  [  ]  day  of  [  ],  or 

on  or  before  any  other  day  not  later  than  the  [  3  ^^7  ^^  [  ]' 

to  which  the  said  arbitrators  shall  by  any  writing  signed  by  them,  in- 
dorsed  on  these  presents,  enlarge  the  time  for  making  their  said  award  : 
and  in  case  the  said  arbitrators  shall  not  make  an  award  of  and  con-  Arbitrator 
ceming  the  premises  within  the  time  limited  as  aforesaid ;  then  if  the  not  making 
said  C.  D.,  his  heirs,  executors,  and  administrators,  do  and  shall  upon  ^7d  '^rard 
his  and  their  part  and  behalf,  in  all  things  well  and  truly  stand  to,  obey,  of  umpire. 
abide  by,  observe,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament, 
umpirage,  final  end,  and  determination  of  the  person  so  by  the  said  arbitra- 
tors to  be  chosen  and  appointed  as  umpire  as  aforesaid ;  so  as  the  said  um- 
pire do  make  and  publish  his  award  or  umpirage  in  writing  [continue  as  in 

(«)  See  P.  2,  ch.  3»  s.  8,  d.  8,  p.  156,         (/)  See  P.  1,  ch.  8,  s.  2,  d.  8,  p.  54, 

as  to  effect  of  award  after  revocation  in      as  to  submissions  by  bond, 
equity. 

z  z  2 
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to  be  made 
rule  of 
court. 


Form  I.  eUmses  4,  5,  and  6,  adaptmg  them  to  the  case  of  an  imiptrej  then 
Snbmission  thit  obligmtion  to  be  yoid,  otherwise  to  remain'  in  Ml  force.  And  the 
said  A.  B.  and  CX  D.  do  hereby  consent  and  agree  that  this  submission 
shall  be  made  a  rule  of  the  Court  of  Queen's  Bench  at  the  instance  of 
either  of  the  said  parties,  their  executors,  or  administrators.  And  it  is 
further  agreed  by  and  between  the  said  A.  B.  and  C.  D.  that  [here  add 
such  of  the  clauses  and  provisions  given  in  Form  I.  as  are  applicable,'] 

Signed,  sealed,  and  delivered,  in  the  presence 

of  O.  P.  C.  D.  (L.  S.) 

[A.  B,  should  execute  to  C.  D,  a  similar  bond  with  a  similar  condition.'] 


Condition 
of  bond  of 
tubmiwion 
without  a 
recital. 

Reference 
to  one  arbi- 
trator. 


Subject 
matters  re- 
ferred. 


VITI. 

[The  bond  the  same  as  in  the  above  precedent,^  — llie  condition  of  this 
obligation  is  such,  that  if  the  above  bounden  C.  D.,  his  heirs,  executors, 
and  administrators,  on  his  or  their  part  or  behalf,  shall  and  do  in  all 
things  well  and  truly  stand  to,  obey,  abide  by,  perform,  fulfil,  and  keep 
the  award,  order,  arbitrament,  and  final  determination  of  X.  Y.,  of 
[  ],  appointed  and  named  as  well  by  and  on  the  part  and  behalf 

of  the  above-bounden  C.  D.,  as  of  the  above-named  A.  B.,  to  arbitrate^ 
award,  order,  judge,  and  determine,  "  of  and  concerning  all  matters  in 
difference  between  them ;"  [or  more  commonly,  "  of  and  concerning  all 
and  all  manner  of  action  and  actions,  cause  and  causes  of  action,  suits, 
bills,  bonds,  specialties,  judgments,  executions,  extents,  quarrels,  tres- 
passes, damages,  and  demands  whatsoever,  at  any  time  heretofore  had, 
made,  moved,  brought,  commenced,  sued,  prosecuted,  done,  suffered, 
committed,  or  depending  by  and  between  the  said  parties ;"]  so  as  the 
above-mentioned  arbitrator  [^continue  as  in  Form  No,  I,  clauses  4,  5,  and 
6,]  then  this  obligation  to  be  void,  or  else  to  remain  in  full  force.  [Add 
the  clause  to  make  the  submission  a  rule  qf  court,  and  such  other  clauses 
as  are  requisite.] 

Signed,  sealed,  and  delivered,  in  the  presence  C.  D.  (L.  S.) 

ofO.  P. 


IX. 

SttlwaiMion       [Money  bond  by  D.,  E.,  and  F,  jointly  and  severaUy  ta  A,,  B.,  and  C.]— 
aU  mioten   ^^^^^^^  ^^  above -bounden  D.,  E.,  and  P.,  and  the  above-named  A.,  B., 


in  difference  and  €•,  lately  carried  on  the  trade  and  business  of  [  ]  in  partner. 

^!Z!!^  "*  ®^*P » *°*^  whereas  divers  diflferences  and  disputes  have  arisen  between  the 

said  A.,  B.,  C,  D.,  E.,  and  F.  with  respect  to  such  trade  and  business,  and 


partners. 
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the  accounts  relating  thereto ;  and  whereas  it  has  been  agreed  to  refer 
all  snch  differences  and  disputes  between  the  said  parties,  or  any  of  them, 
to  the  award  of  X.  Y.,  of  [  ]  an  arbitrator  appointed  by  and  on 

the  several  parts  and  behalves,  as  well  of  the  said  D,,  £.,  and  F.,  as  of  the 
said  A.,  B.,  and  C,  to  arbitrate  respecting  the  same.  Now  the  condition  Condition, 
of  the  above-written  obligation  is  such,  that  if  the  above-bounden  D.,  £., 
and  F.,  and  each  of  them,  their  and  each  of  their  heirs,  executors,  and 
administrators,  and  every  of  them,  shall,  on  his  or  their  respective  parts 
and  behalves,  in  all  things  well  and  truly  stand  to,  obey,  perform,  fulfil, 
and  keep  the  award  to  be  made  by  die  said  X.  Y.,  of  and  concerning  the  Subject 
said  trade  and  dealings,  and  all  accounts,  differences,  and  disputes  rela-  mitten  re- 
tive  thereto,  and  of  and  concerning  all  actions,  cause  and  causes  of  action, 
suits,  claims,  damages,  and  demands  whatsoever,  now  or  at  any  time 
heretofore  had,  made,  moved,  brought,  commenced^  or  depending  by  or 
between  the  said  parties,  or  any  of  them ;  so  as  the  above-mentioned  arbi- 
trator [coii/fiifi«  as  Form  No  L,  clames  4,  5,  and  6,]  then  this  obligation 
to  be  void,  otherwise  to  remain  in  full  force  (y).  \^Add  the  clause  for 
mahng  the  submission  a  rule  of  court.  Form  J.  clause  8.  Add  such  other 
clauses  as  may  be  advisable,  as,  for  instance,  the  clause  authorizing  the 
employment  of  an  accountant.  See  Form  J.  clause  43.]  [There  must  be  a 
similar  bond  from  A.,  B,,  and  C.  to  D,,  E-,  and  F.,  with  a  similar  con- 
ditionJ] 


X. 

This  indenture,  made  between  A.  B.,  of  [  ],  and  C.  D.,  of  Submission 

[  ],  of  the  first  part;  E.  F.,  of  [  ],  of  the  second  part ;  ^^  d««<^' 

and  6.  H.,  of  [  ],  of  the  third  part. 

Whereas  differences  have  arisen,  and  are  depending  between  the  sud  Recital. 
A.  B.  and  C.  D.,  and  the  said  £.  F.,  and  also  between  the  said  A.  B.  and 
the  said  £.  F.,  and  also  between  the  said  E.  F.  and  the  said  G.  H.,  touch- 
ing and  concerning  [here  shortly  state  the  matters'] ;  and  in  order  to  put 
an  end  to  the  said  differences,  the  said  parties  have  agreed  to  refer  "  the  Agreement 
same '»  [or  "  all  matters  in  difference  "]  to  the  award  of  X.  Y.,  of  [  3.  ***  "^^• 

Now  this  indenture  witnesses,  that  they,  the  said  A.  B.,  C.  D.,  £.  F.^ 
and  G.  H.,  do  and  each  of  them  doth,  each  for  himself  severally  and 
respectively,  and  for  his  several  and  respective  heirs,  executors,  and  Coyenant 
administrators,  covenant  and  agree  with  each  other,  his  heirs,  executors,  *^^^® 
and  administrators  respectively,  to  stand  to,  abide  by,  observe,  and  per- 
form the  award  and  determination  of  the  said  X.  Y.  of  and  concerning 
the  premises  aforesaid ;  so  as  the  above-mentioned  arbitrator  [continue  as 
in  Form  I.  clause  4,  5,  and  6].    And  the  said  parties  do  hereby  further 

(g)  See  P.  1,  cb.  3,  8.  2,  d.  3,  p.  55,  as  to  submission  by  bond. 
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agree  that  [add  a  clause  for  making  the  submission  a  rule  of  court.  Form  J 
clause  8,  and  other  clauses  considered  adnisable,']  In  witness  whereof  the 
said  parties  hereto  set  their  hands  and  seals,  the  [  ]  day  of 

[  ],  in  the  year  of  our  Lord  [  ]. 

Signed,  sealed,  and  dehvered,  hy  the  said  A.  B.,  (L.  S.) 

[  ],  in  the  presence  of  C.  D.,  (L.  S.) 

E.  F.,  (L.  S.) 
G.  H.,  (L.  S.) 


XI. 

SubmiMion       A.  B.     1      Upon  hearing  the  attorneys  or  agents  on  both  sides,  and 

by  judge's  y.         > by  their  consent,  I  order  that  this  cause  ['*  and  all  other 

order.  c.  D.      J  matters  in  difference  between  the  parties  *']  be  referred  to 

the  award,  order,  arbitrament,  final  end  and  determination  of  X.  Y.,  of 

Harcourt  Buildings,  Temple,  barrister-at-law ;  so  as  he  shall  make  and 

Award  to     publish  his  award  in  writing  of  and  concerning  the  premises,  ready  to  be 

be  delivered  delivered  to  the  said  parties,  or  to  either  of  them ;  or  if  they  or  either  of 

lep^^enta-   ^^®™  ^^^  ^  ^^^^  before  the  making  of  the  said  award,  to  their  respective 

tires.  personal  representatives  who  shall  require  the  same ;  on  or  before  the 

[  ]  day  of  [  ]  term  now  next  ensuing,  or  on  or  before 

any  other  day,  to  which  the  said  arbitrator  shall  by  any  writing  under  bis 

Power  to      band,  to  be  indorsed  hereon,  from  time  to  time  enlarffe  the  time  for 

enl&ive 

time.  making  the  said  award.  And  by  the  like  consent  I  further  order,  that  the 

death  of  either  of  the  said  parties  shall  not  act  as  a  revocation  of  the 
revocation,    authority  of  the  said  arbitrator :  and  that  the  costs  of  this  action  and  of 

such  reference  (save  and  except  the  charges  of  the  arbitrator  and  for  the 
Costs.  award)  shall  abide  the  event  of  the  award,  and  that  the  coste  and  charges 

of  the  arbitrator  and  for  the  award  shall  be  in  the  discretion  of  the  arbi- 
Power  to  trator.  And  by  the  like  consent  I  order  that  it  be  in  the  judgment  of 
^^^^^^  the  said  arbitrator  to  examine  the  said  parties,  who,  together  with  tbdr 
and. witness-  respective  witnesses,  shall  be  sworn  or  affirmed  before  the  said  arbitrator, 
es  on  oath,  and  examined  upon  oath  or  affirmation ;  and  that  the  said  parties  shall 
Power  to  produce  before  the  said  arbitrator  all  books,  deeds,  papers,  and  writings, 
1^^]^  relating  to  the  matters  in  difference  between  them,  as  the  said  arbitrator 

shall  require.  And  I  do  likewise  order,  by  and  with  the  like  consent, 
keep  the  ^^^^  ^^®  ^aid  parties  shall  on  their  respective  parts  in  all  things  stand  to, 
award.         obey,  abide  by,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament, 

final  end,  and  determination  of  the  said  arbitrator,  so  to  be  made  and 
Parties  not  published  as  aforesaid :  and  that  neither  of  the  said  parties  shall  bring 
to  sue.  Q^  prosecute  any  writ  of  error,  or  any  action  or  suit  at  law,  or  in  equity, 

against  the  said  arbitrator,  or  against  each  other  respectively,  concerning 

the  matters  referred  by  this  order:  and  that  if  either  party  shall  hy 
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affected  delay,  or  otherwise,  wilfully  prevent  the  said  arbitrator  from  pro-  To  pay 
ceeding  in  the  reference,  or  from  making  his  award,  he  shall  pay  such  ^tt^ 
costs  as  to  the  Court  of  Queen's  Bench  shall  appear  just  and  reasonable,  delay. 
And  by  the  like  consent  I  do  lastly  order,  that  this  order  shall  and  may 
be  made  a  rule  of  the  said  court,  if  the  same  court  shall  so  please. 
[T%e8e  are  the  common  promsions  in  such  an  order,  but  they  may  be  varied 
as  the  parties  please.    It  may  be  advisable  to  add  the  clause  for  rrferring 
matters  back.    See  Form  I,  clauses  17  and  50.]  (A). 

[Signature  of  the  Judge.] 
Dated  this  [  ]  day  of  [  ],  a.  d.  [  ]. 


XII. 

^^  Q^    ^     Upon  hearing  the  attorneys  on  both  sides,  and  for  6.  H.,  Submission 
V.        f  and  by  their  consent,  I  do  order,  that  a  verdict  be  entered  by  judge's 
C.  D.  and  i  for  the  plaintiff,  damages  £  [  J,  subject  to  the  award  g^^™ 

E.  F.     J  q£  ii^Q  arbitrator  hereinafter  named,  who  shall  be  at  liberty  to  added, 
order  and  direct  for  whom,  and  for  what  smn,  the  verdict  shall  be  finally 
settled  (t) :  and  that  it  be  referred  to  the  award,  order,  arbitrament,  final  Verdict 
end,  and  determination  of  X.  Y.^  Esq.,  barrister-at-law,  to  settle  all  g"^:^^  ^ 
matters  and  differences  between  the  said  parties  to  this  action,  and  be-  reference, 
tween  the  said  defendants  and  G.  H. ;  and  to  order  and  determine  what 
he  shall  think  fit  to  be  done  by  either  party  respecting  the  matters  in  dis- 
pute, who  agree  to  be  bound  and  concluded  by  such  determination  ;  so  as 
the  said  arbitrator  make  and  publish  his  award,  &c.  [continue  as  in  the 
prece  ding  form']  (ifc) 


XIII. 

Essex  i     At  the  assizes  held  at  Chelmsford  in  and  for  the  County  of  Essex,  Submission 
to  wit.  J  on  Tuesday,  the  3d  day  of  March,  in  the  year  of  our  Lord  one  thou-  by  ordw:  of 
sand  eight  hundred  and  forty-six,  before  the  Right  Honourable  Thomas  oL^e  ^' 
Lord  Denman,  Chief  Justice  of  our  Lady  the  Queen,  assigned  to  hold  pleas  usual  tenns. 
before  the  Queen  herself;  the  Honourable  Sir  Edward  Hall  Alderson, 
Knight,  one  of  the  Barons  of  our  Lady  the  Queen,  of  her  Court  of  Ex- 
chequer at  Westminster,  and  others  their  fellows  Justices  of  our  Lady  the 
Queen,  appointed  to  take  the  assizes  for  the  said  County  of  Essex,  ac- 
cording to  the  form  of  the  statute  in  that  case  made  and  provided ; 

(h)  See  P.  1,  ch.  8,  s.  6,  d.  3,  p.  77.  (h)  See  P.  1,  ch.  8,  s.  6.  d.  1,  p.  76  ; 

MB  to  submissions  by  judge's  orders.  and  also  P.  ],  ch.  2,  s.  1,  d.  7,  p.  29,  as 

(t)  See  P.  2,  ch.  6,  s.  8,  p.  850,  as  to  to  adding  strangers  to  the  cause  as  parties 

entering  a  verdict.  to  the  reference. 
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Verdict 
taken  rab- 
ject  to 
award. 


Power  to 
direct  ver^ 
diet  to  be 
entered. 

Power  to 
order  what 
shall  be 
done. 

Death  of 
party  no 
revocation. 

Power  to 

enlarge 

time. 

GoBtfOf 

• 

cause  to 
abide  event; 
costs  of 
reference  in 
discretion. 

Power  to 
amend  re- 
cord and  to 
certify. 

To  examine 
parties. 

Witness- 
es, &c.,  to 
be  sworn. 

Power  to 
call  for  do- 
cuments. 

Parties  to 
obey  award. 

Parties  not 
to  sue. 


Party  pre- 
venting 
award  to 
pay  costs. 


B.  I  It  is  ordered  by  the  courts  with  the  coneeiit  of  the  part&ee,  their 
▼.  Vcouosely  and  attomies,  that  a  verdict  be  entered  for  the  plaintifi^ 
^' '  damages  two  thousand  poands,  costs  forty  shillings,  but  that  such 
verdict  shall  be  subject  to  the  award,  order,  [when  the  arbitrator  U  at 
liberty  to  certify,  add  '*  certificate,"]  arbitrament,  final  end,  and  determi- 
nation of  X.  Y.y  Esq.,  barrister-at-law ;  who  is  hereby  empowered  to  direct, 
that  a  verdict  shall  be  entered  for  the  plaintifif  or  the  defendant  as  he  shall 
think  proper ;  and  to  whom  *'  this  cause  is"  [(f  the  reference  is  to  be  ge- 
neral, $ay  *'  this  cause  and  all  matters  in  difference  between  the  said  par- 
ties are"]  hereby  referred ;  to  order  and  determine  what  he  shall  think 
fit  to  be  done  by  either  of  them  respecting  the  matters  in  dispute ;  so  aa 
the  said  arbitrator  shall  make  and  publish  his  award  [add  "  or  certificate," 
when  there  is  a  power  to  certtfy]  in  writing  conceruing  the  matters  re- 
ferred, ready  to  be  delivered  to  the  said  parties,  or  to  either  of  them,  or 
if  they  or  either  of  them  shall  be  dead  before  the  making  the  said  award, 
to  their  respective  personal  representatives,  who  shall  require  the  same ; 
on  or  before  the  fourth  day  of  next  Easter  Term,  or  on  or  before  any 
other  day  to  which  the  said  arbitrator  shall,  by  any  writing  under  his 
hand  to  be  indorsed  hereon,  from  time  to  time  enlarge  the  time  for 
making  his  said  award  [add  as  above,  *'  or  certificate"].  And  it  is  also 
ordered  that  the  costs  of  this  cause  to  be  taxed  shall  abide  the  event  of 
the  said  award  ["  or  certificate"],  and  that  the  costs  of  the  reference  and 
award  ["  or  certificate"]  shall  be  in  the  discretion  of  the  said  arbitrator, 
who  may  direct  and  award  to  and  by  whom  and  in  what  manner  the  same 
shall  be  paid :  and  that  the  said  arbitrator  shall  have  the  same  power  to 
amend  the  record  (/),  and  to  certify,  as  a  judge  sitting  at  Nisi  Prius  would 
have  upon  a  trial  of  the  said  cause.  And  it  is  also  ordered  by  and  with 
such  consent  as  aforesaid,  that  it  be  in  the  judgment  of  the  said  arbitrator 
to  examine  the  said  parties,  who,  together  with  their  respective  witnesses, 
shall  be  examined  upon  oath  :  and  that  the  said  parties  shall  produce  be- 
fore the  said  arbitrator  all  books,  deeds,  papers,  and  writings  relating  to 
the  matters  in  diflference  between  them,  as  the  said  arbitrator  ^aU  re- 
quire. And  it  is  also  ordered  by  and  with  such  consent  as  aforesaid,  that 
the  said  parties  shall,  on  their  respective  parts,  in  all  things  stand  to, 
obey,  abide  by,  perform^  fulfil,  and  keep,  the  award,  order,  ["  cer- 
tificate"] arbitrament,  final  end,  and  determination,  of  the  said 
arbitrator,  so  to  be  made  and  published  as  aforesaid  :  and  that  neither 
party  shall  bring  or  prosecute  any  writ  of  error,  or  any  action,  or  suit  at 
law  or  in  equity,  against  the  said  arbitrator  or  against  each  other  respec- 
tively, concerning  the  matters  referred  by  this  order :  and  that  if  either 
party  shall  by  affected  delay  or  otherwise  wilfully  prevent  the  said  arbi- 
trator making  his  award  ["  or  certificate"],  he  or  they  shaU  pay  such 
costs  to  the  other,  as  the  Court  of  Queen's  Bench  shall  think  reasonable. 

(0  See  P.  2,  ch.  4,  s.  1,  d.  18,  p.  196,  as  to  amending  the  record. 
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And  lastly,  it  is  ordered  that  either  of  the  said  parties  shall  he  at  liherty  ^^^  ^  ^ 
to  move  the  said  Court  of  Qaeen's  Bench,  that  this  order  may  he  made  a  ^^^y^^ 
rule  of  that  court :  and  that  in  the  event  of  either  of  the  said  parties  dis- 
puting the  vahdity  of  the  award  ["  or  certificate"],  so  to  he  made  and  Court  power 
published  as  aforesaid,  or  moving  the  said  court  to  set  aside  the  same  or  {^^|/^ 
any  part  thereof,  the  said  Court  of  Queen's  Bench  shall  have  power  to 
remit  the  matters  herehy  referred,  or  any  of  them,  to  the  re-consideration 
and  determination  of  the  said  arbitrator,  when  and  so  often  as  the  said 
court  shall  see  fit  (m). 
By  the  Court. 

R.  D.  Associate. 


XIV. 

**  Middlesex*'*)     At  the  sitting  of  Nisi  Prius,  hold  *'  at  Westminster,"  Commenoe- 
[or  "  Lon-    >[or  «  at  the  Guildhall  in  and  for  the  Qty  of  London"]  ™?**  *^„. . 
don"]  to  wit.  J  on  the  [  ]dayof[  ],  in  the  [  ]  P^r/t'STe 

year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God  of  sittings  in 
the  United  Kmgdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  JJ^^^d^n 
the  Faith,  and  in  the  year  of  our  Lord  [  ],  before,  &c. 


XV. 

*'  Before  the  Right  Honorable  Thomas  Lord  Denman,  Chief  Justice  Style  and 
of  our  Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself."  ^~^  ^^ 

[Or  "  before  the  Honorable^Sir  William  Wightman,  Knight,  one  of  the  judges. 
Justices  of  our  Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen 
herself."] 

[Or  "  before  the  Right  Honorable  Sir  Nicholas  Coujmgham  Tindal, 
Knight,^,Chief  Justice  of  our  Lady  the  Queen,  of  her  Court  of  Common 
Pleas."] 

[Or  "  before  the  Honorable  Sir  Thomas  Coltman,  Knight,  one  of  the 
Justices  of  our  Lady  the  Queen,  of  the  Bench."] 

lOr ''  before  the  Right  Honorable  Sir  Frederick  Pollock,  Knight,  Chief 
Baron  of  our  Lady  the  Queen,  of  her  Court  of  Exchequer."] 

[Or  ''before  the  Itight  Honorable  Sir  James  Parke,  Knight,  one  of  the 
Barons  of  our  Lady  the  Queen,  of  her  Court  of  Exchequer."] 


(m)    See  P.  1,  ch.  8,  s.  6,  d.  4,  p.  77,     and  for  the  effect  of  the  particular  clauses, 
as  to  submissions  by  order  of  Nisi  Piius  :      see  the  notes  to  the  clauses  in  Fonn  I. 
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XVI. 


[Commence  as  in  the  preceding  Forms'] 
Orier  of      3^ 'I      It  18  ordered  by  the  court,  by  and  with  the  consent  of  the  parties, 
juroT^^^  ▼•  >  their  couDaei,  and  attornies,  that  the  last  juryman  sworn  and  im- 
drawn.         ^'^  panneUed  in  this  cause  be  withdrawn  out  of  the  pannel,  and  that 
this  cause  and  all  matters  in  difference  be  referred,  &c.  &c. 


croflwac 
tioiis. 


XVII. 

[Commence  as  in  Forms  XUL  or  XIV.'] 
Order  of  re-  A.  B.l  \      It  ig  ordered  by  the  court,  by  and  with  the  consent  of  the 
°^  °      C^b  I  I  P^^®^>  ^^^^  counsel,  and  attomies,  that  in  each  cause  a  verdict 
C*  D  1  \^  entered  for  the  plaintiff,  damages  mentioned  in  the  several 
V.  '  >    declarations,  but  that  such  verdicts  shall  be  subject  to  the 
A.  B.  f  /  award,  &c.  &c.  [as  in  Form  XnL\  who  is  hereby  empowered  to 
direct  that  a  verdict  be  entered  for  the  plaintiff  or  the  defendant  in  each 
cause  as  he  shall  think  proper,  and  to  whom  these  causes  and  all  matters 
in  difference  between  the  said  parties  are  hereby  referred.    [Coniwme  as 
in  Form  XIIL,  substituting  "  causes"  for  *'  cause"  vherever  the  word 

occurs.] 


XVIII. 

Order  of  [Commence  as  before  in  Forms  XIIL  or  XIV.,  as  far  as  the  name  of  the 

stranger  '    arbitrator] — ''  to  whom  this  cause  and  all  matters  in  difference  between 

added.         the  parties  to  the  same  and  £.  F.,  or  any  of  them,  are  hereby  referred ; 

to  order,"  &c.  &c.     [Continue  as  in  Fhrm  XIIL,  taking  care  to  add  a 

clause  for  making  the  order  of  rtference  a  rule  of  court.    See  Form  /., 

clause  8.] 


XIX. 

[Commence  as  in  Forms  XIIL  or  XIV.] 
Order  of  B.  v  It  is  ordered  by  the  court,  by  and  with  the  consent  of  the  parties, 
reference  to  v.  L  their  counsel,  and  attomies,  that  the  jury  find  a  verdict  for  the 
state  a  spe-  D.)  plaintiff,  damages  £4.  4s.,  and  costs  forty  shillings;  subject  to  the 
statement  of  the  facts  in  a  special  case  by  X.  Y.,  Esq.,  barrister- 
To  be  made  at-law,  for  the  opinion  of  the  Court  of  Queen's  Bench ;  with  Uberty 
▼erilict         ^  either  party  to  turn  it  into  a  special  verdict;   so  as  the  said  X.  Y. 
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do  publish  the  special  case  ready  to  be  delivered  to  the  said  parties,  or 
either  of  them ;  or  if  they,  or  either  of  them,  shall  be  dead  before  the  i>eath  no 
making  of  the  said  special  case,  to  their  respective  personal  representa-  revocation, 
tives,  requiring  the  same ;  on  or  before  the  fourth  day  of  Hilary  Term  Power  to 
next ;  with  liberty  for  the  said  X.  Y.,  under  his  hand  in  writing  at  the  ^^^^ 
foot  hereof,  to  enlarge  the  time  for  making  the  said  special  case. 

And  it  is  also  ordered  by  the  like  consent,  that  the  said  X.  Y.  shall  be  Pov<?  to 
at  liberty,  if  he  shall  think  fit,  to  examine  the  witnesses  to  the  facts  in  ^^ 
this  suit  upon  oath ;  and  for  that  purpose  the  said  witnesses  to  be  exa- 
mined before  the  said  X.  Y.  touching  the  matters  to  be  stated  shall  be 
sworn  before  the  said  X.  Y. :    and  that  the  said  pkrties  shall  produce  be-  Power  to 
fore  the  said  arbitrator  all  such  books,  deeds,  papers,  and  writings,  in  ^^  ^r  do- 
their  or  either  of  their  custody  or  power  relating  to  the  matters  in  differ- 
ence, as  the  said  X.  Y.  shall  think  fit  to  require. 

It  is  likewise  ordered  by  and  with  the  like  consent,  that  the  costs  of  Costs  of  spe- 
the  special  jury  shall  abide  the  event.  °**  j^'^' 

It  is  further  ordered  by  the  like  consent,  that  if  either  of  the  said  par-  Costs  for 
ties  shall,  by  affected  delay  or  otherwise,  wilfully  prevent  the  said  X.  Y.  presenting 
from  drawing  up  the  said  special  case,  or  shall  not  attend  after  reasonable  ^^ 
notice,  and  without  Auch  excuse  as  the  said  X.  Y.  shall  be  satisfied  with, 
and  adjudge  to  be  reasonable ;  then  the  said  X.  Y.  may  proceed  ex  parte,  ^J^^^*^^ 
and  the  party  occasioning  the  delay  shall  pay  to  the  other  such  costs,  as  L,^^ 
the  said  court  shall  think  reasonable  and  just. 

And,  lastly,  it  is  ordered  that  the  said  court  of  our  said  Lady  the  Order  to  be 
Queen  before  the  Queen  herself  may  be  prayed,  that  this  order  may  be  ^^^^^ 
made  a  rule  of  the  same  court. 

By  the  court.  T.  D. 

Clerk  at  the  sittings  of  Nisi  Prius. 


XX. 

^Commence  as  in  an  order  of  reference  at  Nisi  Prius.     See  Forms  XIII, 
and  XIV.] 
The  Queen  on  the\      ^*  "  ordered  by  the  court,  by  and  with  the  consent  o^g,  ^f 

prosecution  of    I  of  the  prosecutors  and  defendants,  their  counsel,  and  reference  of 
A.  B.  and  another  Vattomies,  "  that  the  jurors  be  discharged  from  giving  ™di<^«»*- 
against  C.  D.  and  I  ^  verdict"  [or  "  that  a  verdict  of  guilty  be  entered  j^^  ^^ 
e  ve  o    era.      against  the  defendants"],  subject  to  the  award,  order,  charaed,  or 
arbitrament,  final  end,  and  determination  of  X.  Y.,  Esq.,  barrister-at-  verdict  of 
law  [when  a  verdict  of  guilty  has  been  entered,  add,  "  who  is  hereby  em- 1^  ^ 
powered  to  order  the  verdict  of  guilty  to  be  set  aside,  and  a  verdict  of  not  award, 
guilty  to  be  entered  instead  thereof,  on  behalf  of  all,  or  any,  of  the  defend- 
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antfly  and"],  to  whom  all  matters  in  difference  between  the  proeecutors  and 

the  defendants,  or  any  or  either  of  them,  are  hereby  referred.  IConHmteiu 

Coftt  of       «»  .Fbrm  XIIL}    And  it  is  also  ordered,  that  the  costs  of  the  prosecution 

^TTfi!^^"  and  defence,  and  of  the  reference  and  award,  shall  be  in  the  discreticm  of 

and  defence.  ^^  ^^  arbitrator,  who,  &c.  Ictmtinue  as  in  Form  XIIL] 


XXI. 

SaVmittion  In  the  "  Queen's  Bench"  [or  "  Common  Pleas,"  or 
by  rule  of        .« Exchequer  of  Pleas"]. 

On  the  [  ]  day  of  [  ]  a.  d.  [  ]. 

As  yet  of  [  3  Term,  [  ],  Victoria  (»). 

^.  B,^     Upon  hearing  Mr.  [  ]  of  counsel  for  the  plaintiff,  and 

y.     vMr.  [  ]  of  counsel  for  the  defendant,  and  by  their  con- 

C.  D.J  gent,  it  is  ordered,  that  all  matters  in  difference  ''in  this  cause" 

[or  "  between  the  parties  in  this  cause,"  as  the  case  may  be"]  be  referred 

to  the  award,  order,  arbitrament,  final  end,  and  determination  of  X.  Y., 

Esq.,  banister-at-law ;  so  as,  &c.  [as  in  Form,  No,  /.,  clauses  4,  5,  and  6.] 

Oofti.         And  by  the  like  consent,  as  aforesaid,  it  is  further  ordered,  that  the  costs 

of  the  cause  shall  abide  the  event  of  the  said  award,  and  that  the  costs  of 

the  reference  and  of  this  rule  shall  be  in  the  discretion  of  the  said  ariii- 

trator.     [Instead  of  this  clause,  any  suitable  nariation  of  Form  /.,  clause 

30,  31,  or  32,  may  be  adopted,']    And  that  [here  add  such  other  clauses  as 

are  deemed  advisable.    See  Form  /.]  (o). 

By  the  Ck>u]t. 


XXII. 

Order  in      Master  of  the  RoUs. 

C^oerj  Thursday,  the  [  ]  day  of  [  ],  in 

•uirMd  dl  *^®  eleventh  year  of  the  reign  of  Her  Majesty 

mattert  in  Queen  Victoria,  1848. 

^'^^'*'"*'  ^   A..  B.  plaintiff,   \     Upon  motion  this  day  made  unto  this 

Between  -j  and  Icourt  by  Mr.  E.  of  counsel  for  the  plaintiff 

IC.  D.  defendant.  Jit  was  alleged,  that,  the  plaintiff  having  ex- 
hibited his  bill  in  this  court  against  the  defendant,  he  appeared  thereto, 

(n)  If  delivered  out  in  vacation  the      H.  T.  1  Yict.  2,  4. 
role  will  be  entitled  of  the  term  imme-         (o)   See  P.  1,  eh*  Z,  8.  6,  d.  2,  p.  76, 
diately  preceding  soch  vacation.    B.  0.     as  to  submiasionB  by  rule  of  court. 
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and  [state  briefly  the  stage  of  the  proceedings']  ;  that  the  parties  have 
agreed  to  refer  all  matters  in  difference  between  them  to  the  arbitration  of 
X.  Y.  and  U.  V.,  Esquires,  barristers- at-law.  And  therefore  it  was 
prayed  that  the  same  may  be  referred  accordingly.  Whereupon,  and 
upon  hearing  Mr.  F.  of  counsel  for  the  defendant,  who  consented  there- 
to, this  court  doth  by  consent  order,  that  this  suit  and  all  matters  in  dif- 
ference between  the  parties,  be  referred  to  the  award,  arbitrament,  final 
endj  and  determination  of  the  said  X.  Y.  and  U.  V. ;  who  are  to  make  rp^  ^^^  ^^ 
their  award  in  writing  on  or  before  the  [  ]  day  of  [  ],  to  bitraton 

be  deUvered  to  the  said  parties,  or  either  of  them,  who  shall  require  the  ^^[^ 
same ;  but  in  case  the  said  X.  Y.  and  U.  V.  ahall  not  be  able  to  agree 
concerning  the  making  of  the  said  award,  then  and  in  such  case,  by  the 
like  consent^  it  is  ordered,  that  they  be  at  liberty  to  choose  a  third  person 
as  aa  umpire,  who  is  to  make  his  umpirage  on  or  before  the  [  ] 

day  of  [  ],  to  be  delivered  to  the  said  parties,  or  either  of  them, 

who  shall  require  the  same ;  which  is  to  be  final  and  conclusive  between 
the  parties. 

And  in  case  the  said  arbitrators  shall  not  be  able  to  make  their  award.  Power  to 
or  the  said  umi»re  his  umpirage,  by  the  time  aforesaid,  then  such  en-*  enlarge, 
largement  of  the  time  for  making  and  publishing  the  said  award  or 
umpirage  is  to  be  made,  as  the  said  arbitrators  or  uminre  shall  certify, 
and  this  court  deem  reasonable.    And  by  the  like  consent,  it  is  ordered 
that  all  and  every,  or  any  of  the  parties  in  this  cause,  and  all  and  every, 
or  any  witness  or  witnesses  to  be  by  them,  or  any  of  them  respectively 
produced,  (if  required  by  the  said  arbitrators  or  umpire,  or  any  of  the 
parties,)  be  examined  upon  interrogatories,  as  the  said  arbitrators  or  Witneaaet 
umpire  shall  direct ;  being  first  sworn  before  one  of  the  Masters  of  this  «»|"iined 
court,  or  before  a  Master  extraordinary :  and  that  all  books,  vouchers,  Mtories. 
papers,  and  writings,  in  the  custody  or  power  of  the  said  parties  re- 
spectively, relating  or  touching,  or  in  any  wise  concerning  the  matters  in 
difference,  be  produced  to  the  said  arbitrators  or  umpire.     And  by  the 
like  consent  the  costs  of  this  suit,  and  of  this  reference,  and  relating 
thereto,  are  to  be  at  the  discretion  of  the  said  arbitrators  or  umpire. 
And  by  the  like  consent  neither  the  plaintiff  or  defendant  are  to  pro- 
secute any  action  at  law,  or  suit  in  equity,  or  commence  any  suit  what- 
ever against  each  other,  or  against  the  arbitrators  or  umpire,  of  and 
concerning  the  premises  so  as  aforesaid  referred.    And  by  the  like  con-  Award  may 
sent  it  is  ordered,  that  either  of  the  parties  be  at  liberty  to  apply  to  this  ^™*^r 
court  to  have  the  award  or  umpirage,  to  be  made  in  pursuance  of  this  court. 
reference,  made  an  order  of  this  court  (p). 


{p)  See  P.  1,  ch.  8,  b.  7,  d.  1,  p.  90,  aa  to  submifisions  of  a  Bait  in  equity. 
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XXIII. 

SubmiBnon  [After  stating  the  title,  proceed^] — ^hia  lordship  doth  order,  by  consent 
by  order  of  of  the  Attorney-General,  and  of  the  relators,  and  plaintiffs,  and  of  the 
chariw  °  defendants,  that  the  said  causes  and  all  matters  in  difference  between  the 
suit,  &c.  said  parties,  respecting  the  subject-matters  of  the  information  in  the  said 
causes  mentioned,  be  referred  to  the  award  of  X.  Y.,  of  [  2$ 

barrister-at-law ;  with  liberty  for  him  to  consider  and  determine,  as  the 
Attorney-General  might  have  done,  whether  the  supplemental  informa- 
tion be  properly  filed,  and  be  properly  framed ;  with  power  for  him  to 
direct  what  is  proper  to  be  done  between  the  parties  in  the  premises  ;  so 
as  the  said  X.  Y.  make  his  award  on  or  before  the  first  day  of  Easter 
Term,  1838,  to  be  delivered  to  the  parties  in  the  said  suits,  or  any  of 
them,  who  shall  require  the  same;  with  power  to  the  said  X.  Y.  to  enlarge 
the  time  for  making  his  said  award.  And  by  the  like  consent,  it  is 
ordered,  that  the  costs  of  the  said  suits,  and  of  the  reference,  and  relating 
thereto,  shall  be  in  the  discretion  of  the  said  arbitrators.  And  by  the 
like  consent,  it  is  ordered,  that  the  death  of  any  of  the  said  parties  shall 
not  operate  as  a  revocation  of  the  authority  of  the  said  arbitrator,  but 
Parties  not  ^^^  ^^  award  shall  be  delivered  to  the  personal  representatives  of  the 
at  liberty  to  deceased  party  or  parties ;  and  none  of  the  said  parties  shall  be  at  liberty 
reyoke.        iq  revoke  or  determine  the  reference  hereby  made,  &c. 


XXIV. 

Demand  of       Whereas  I,  A.  B.,  of  [  ],  received  notice  in  writing  from  the 

arbitration    «  [  ]  Railway  Company,"  [or  the  promoters  of  the  public  under- 

sationunder  *«***^»  naming  them  by  their  proper  title,]  that  they  required  for  the 
the  Lands  purposes  of  their  "  railway  "  [or  other  public  undertaking']  tiie  lands  and 
Claases  tenements  specified  in  the  said  notice,  comprising  the  lands  and  tenements 
tion  Act.  specified  in  the  underwritten  schedule,  and  that  they  were  willing  to  treat 
Becital  ^^^  ^^®  purchase  of  the  same,  and  that  they  intended  to  take  the  same 
notice  lands  pursuant  to  the  powers  given  them  by  certain  acts  of  parliament  And 
required,      whereas  the  said  "  company "  [or  the  promoters']  have  offered  me  the 

Amount  of  g^^^  of  £  [  ]»  and  no  more,  as  the  purchase  money  and  compen- 

compensa-  ,,  '  * 

tion  ofoed.  nation  for  my  interest  in  the  lands  and  tenements  so  intended  to  be  taken, 

and  for  the  damage  that  may  be  sustained  by  me  by  reason  of  the 
execution  of  the  works  connected  with  the  said  "railway"  {or  other 
Dispute  re-  public  undertaking].  And  whereas  I  am  not  satisfied  with  that  amount, 
^^uAt  ^^^  ^^  °^^  agree  to  receive  and  accept  the  same  as  sufilicient  compensa- 
tion, and  a  dispute  has  arisen  between  me  and  the  said  "  railway  company*' 
[or  other  promoters]  respecting  the  same.    [If  no  sum  have  been  offered  by 
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the  promot&rs,  leave  out  the  above  paragraph,  and  say,  "  and  whereas  a 
dispute  has  arisen  between  me  and  the  said  "  railway  company"  [or  other 
promoters]  respecting  the  amount  of  purchase  money  and  compensation 
to  be  paid  me  for  my  interest  in  the  said  lands  and  tenements,  and  for 
the  damage  that  will  be  sustained  by  me  by  reason  of  the  execution  of  the 
works  connected  with  the  said  "  railway  "  (or  other  undertakingY*'],  And 
whereas  the  said  "  company  **  [or  the  promoters]  have  not  yet  issued 
their  warrant  to  the  sheriff  to  summon  a  jury  in  respect  of  such  lands  : — I  Statement 
hereby  state,  that  I  am  interested  in  the  lands  and  tenements  set  out  and  ?^  T^'^^t 
described  in  the  first  division  of  the  said  schedule,  as  tenant  in  fee  simple, 
and  in  the  lands  and  tenements  set  out  and  described  in  the  second 
division  of  the  said  schedule,  as  tenant  for  years  of  the  same,  under  a 
-  lease  from  H.  K.  of  [  ],  for  fourteen  years  from  "  Michaelmas 

Day,  A.  D.  1841,'*  [or  as  the  ease  may  be,  taking  care  to  show  the  interest 
and  the  length  of  the  term  unexpired.]    And  I  claim  in  respect  of  such  Amoant  of 
my  interest  in  the  said  lands  and  tenements  the  sum  of  £  [a  sum  exceed'  compeDsa- 
ing Jffty pounds],  as  purchase  money  and  compensation;  regard  being  to  ^ 
be  had  not  only  to  the  lands  and  tenements  so  intended  to  be  taken,  but 
also  to  the  damage,  which  I  shall  sustain  by  reason  of  the  severing 
of  the  lands  and  tenements  intended  to  be  taken  from  my  other  lands  and 
tenements,  or  otherwise  injuriously  affecting  such  other  lands  and  tene- 
ments by  the  exercise  of  the  powers  of  the  acts  above  referred  to,  or  of  any 
acts  incorporated  therewith.      And  I  hereby  give  notice  to  the  said  Demand  of 
"  company "  [or  promoters]  that  I  desire  to  have  the  amount  of  such  arbitration, 
compensation  settled  by  arbitration,  pursuant  to  the  provisions  of  The 
Lands  Clauses  Consolidation  Act,  1845.    And  I  request  the  said  ''com- 
pany "  [or  promoters]  to  nominate  and  appoint  an  arbitrator  on  their  Requesting 
part,  to  whom,  together  with  an  arbitrator  to  be  appointed  and  nominated  promoters 
by  me,  the  dispute  respecting  the  amount  of  such  compensation  shall  be  ^  uSitra- 
referred.  tor. 

The  [  ]  day  of  [  ],  A.  d.  [  ]. 

A.  B. 

To  "  the  [  ]  Railway  Company,"  [or 

the  promoters  of,  Sfc.  as  the  case  may  be]. 

Schedule  [here  specifically  describe  the  lands.] 


XXV. 

(q)  Whereas  I,  A.  B.,  am  "  the  owner  in  fee  of  a  certain  messuage  and  Demand  of 
premises,  called  [  ],  with  the  appurtenances,"  [or,  "  possessed  arbitration 

of  a  certain  farm  and  premises,  with  the  appurtenances,  called  [  ],  >*•?««*»»« 

for  the  residue  yet  unexpired  of  a  term  of  fourteen  years,  from  Michael-  tion  for 

{q)  See  8  &  9  Vict  c.  18,  s.  68. 
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premues  in-  mas,  1841."     [Or  otherwise  deecribe  the  parHeuiar  premieet,  and  the  m- 

nil  way,  &c.  in  the  county  of  [  ].    And  whereas  my  said  lande  and  prenuaes 

have  been  injuriously  affected  by  the  execution  of  the  works  of  the  [here 
state  the  name  of  the  railway,  or  other  pubHc  mndertaking]  in  the  manner 
following,  that  is  to  say,  [here  state  shortly  the  nature  of  the  it^fury].  And 
whereas  I  am  entitled  to  compensation  in  respect  of  such  injury.  And 
whereas  you  the  [the  railway  company  or  the  promoters]  have  not  made 
me  satisfaction  for  the  same : — I  hereby  give  you  notice;  that  I  claim  the 
sum  of  £  [a  sum  exceeding  fifty  pounds'],  as  compensation  for  the 
aforesaid  injury ;  and,  that  unless,  within  twenty-one  days  after  the  receipt 
of  this  notice,  you  pay  the  said  amount,  or  enter  into  a  written  agree- 
ment to  pay  the  same,  I  desire  to  have  the  amount  of  such  compensation 
settled  by  arbitration,  and  request  you  to  appoint  an  arbitrator,  to  whom, 
together  with  an  arbitrator  to  be  appointed  by  me,  the  question  as  to 
such  compensation  shall  be  referred. 

The  [  ]  day  of  [  ],  a.  d.  [  ]. 


A.  B. 


To  the  [the  railway  company  or  other  promoters]. 


XXVI. 

ment^of  ar-  Whereas,  under  the  provisions  of  the  "  North  Staffordshire  Railway 

bitrator  (Pottery  line)  Act,  1846,"  and  the  "  North  Staffordshire  Railway  (Chumet 

lll^di^^^  Valley  line)  Act,  1846,"  and  of  certain  other  acts  incorporated  therewith. 

Clauses  the  North  Staffordshire  Railway  Company  are  entitled  to  take,  and  have 

Consolida-  given  due  notice  in  writing  to  Messrs.  J.  H.,  S.  Bt,  and  J.  G.,  of  [             ], 

*^°  in  the  county  of  Stafford,  coalmasters,  that  they  require  for  the  purpose 

^f?^*    .   of  the  railway  part  of  certain  wharf  land  and  tenements,  situate  in  the 

notice  iftnds  , 

required.      parish  of  Stoke  upon  Trent,  in  the  said  county ;  in  which  the  said  Messrs. 

J.  H.,  S.  B.,  and  J.  G.  are  interested :  which  said  land  and  tenements  are 

specifically  described  in  the  said  notice,  and  also  in  the  *'  underwritten '' 

[or  '*  annexed  "]  schedule  :  and  whereas  the  said  company  have  offered 

Compenaa-    to  the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  the  sum  of  £  [  ],  as 

ti^  offered,  compensation  in  respect  of  the  said  land  and  tenements :  and  whereas 
reiiued. 

the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  are  not  satisfied  therewith,  and 

Dmand  of  y^^LTe  required  that  the  amount  of  such  compensation  should  be  deter- 
arbitiation.  *  , 

mined  by  arbitration :  now  these  presents  witness ,  that  "  the  said  North 

Staffordshire  Railway  Company,"  [or,  "  the  said  Messrs.  J.  H.,  S.  B.» 

and  J.  G,"]  pursuant  to  the  provisions  of  the  said  recited  acts,  and  of 

**  The  Lands  Clauses  Consolidation  Act,  1845,"  and  of  the  other  acts 

Appoint-      incorporated  with  the  said  recited  acts,  do  hereby  appoint  **  G.  M*D.  of 

mentofar-  [  ],  in  the  said  county,  mining  agent,"  [or"  J,   H.  B.,  of 

bitrator, 
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[  ],  in  the  said  county,  Buxreyor,*']  to  be  an  arbitrator  to  settle  Subject 

and  determine  the  amount  of  pnrchase  money  and  compensation  to  be  ^^^[^^ 
paid  by  the  said  North  Staffordshire  Railway  Company  to  the  said 
Messrs.  J.  H.,  S.  B.,  and  J.  G.,  in  respect  of  their  interest  in  the  said 
land  and  tenements  so  intended  to  be  taken  as  aforesaid,  and  for  the 
damage  that  may  be  sustained  by  them  by  reason  of  the  execution 
of  the  works  of  the  said  railway  ;  regard  being  had  by  the  said  arbi- 
trator not  only  to  the  land  and  tenements  so  intended  to  be  taken ; 
but  also  to  the  damage,  if  any,  to  be  sustained  by  the  said  Messrs.  J.  H., 
S.  B.,  and  J.  G.,  by  reason  of  the  severing  of  the  land  and  tenements  so 
intended  to  be  taken  from  the  other  lands  and  tenements  of  the  said 
Messrs.  J.  H.,  S.  B.,  and  J.  G. ;  or  otherwise  injuriously  affecting  such 
other  lands  and  tenements  by  the  exercise  of  the  powers  of  any  of  the 
said  acts. 

Dated  this  [  ]  day  of  [  ],  a.  d.  [  ] 

W.  T.  C.)  Directors  of  the  North  Staffordshire 

J.  R.   j     Railway  Company. 
[Or  O.  P.  Secretary  of  the  North  Staffordshire 
Railway  Company.] 
\^0r  when  the  appointment  is  by  the  landowners]        J.  H. 

S.  B. 

J.  G. 
Schedule  to  the  above 
[Here  speeificaUy  describe  the  premises  to  be  taken,']  Schedule. 


XXVII. 

In  pursuance  of  the  provisions  of  "  The  East  and  West  India  Docks  Appoint- 
and  Birmingham  Junction  Railway  Act,  1846,"  and  of  "The  Lands  ^^^^^^^"^ 
Clauses  Consolidation  Act,  1845,"  incorporated  therewith;  the  East  and  a  railway 
West  India  Docks  and  Birmingham  Junction  Railway  Company,  do,  by  compnav 
this  writing  under  the  hand  of  their  secretary,  nominate  and  appoint  ^^ 
F.  F.,  of  [  ],  land  surveyor^  to  be  the  arbitrator  on  their  behalf  Clauses 

in  a  question  of  disputed  compensation,  to  be  made  by  the  said  company  OonsoIIdar 
to  J.  L.,  of  [  ],  in  the  county  of  Middlesex,  for  his  interest  in    ^^    ^ 

the  lands  and  hereditaments  specified  in  the  schedule  hereunder  written, 
(which  are  required  to  be  purchased  by  the  sdd  company,)  and  for  the 
damage  to  be  sustained  by  the  said  J.  L.  in  the  execution  of  the  works  of 
the  said  railway.  Dated  the  first  day  of  May,  one  thousand  eight 
hundred  and  forty-seven. 

H.C. 
Secretary  to  the  said  company. 

AAA 
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Schedule  above  referred  to. 

A  piece  or  parcel  of  land  as  now  staked  and  set  out  for  the  pur- 
poses of  the  before-mentioned  railway ;  together  with  all  houses  build- 
ings, timber  and  other  trees,  hedges,  fences,  ways,  rights,  members, 
and  appurtenances  thereto  belonging;  situate  and  bring  in  the  paheh 
of  St.  John's,  South  Hackney,  in  the  county  of  Middlesex ;  and  con- 
taining by  admeasurement  one  acre,  two  roods,  and  nineteen  perches, 
or  thereabouts,  be  the  same  a  little  more  or  less ;  bemg  part  of  several 
closes  or  parcels  of  land  and  hereditaments  comprised  in  the  plan  of 
the  said  ndlway,  deposited  with  the  clerk  of  the  peace  for  the  county  of 
Middlesex,  and  referred  to  by  the  before-mentioned  act  of  parliament, 
and  described  in  the  book  of  reference  deposited  with  the  said  plan,  and 
also  referred  to  by  the  said  act  as  under. 

Parish  of  St.  John,  South  Hackney,  in  the  County  of  Middlesex. 


No.  on  Plan 


35 


Description 
of  Property. 


Pasture. 


Owner  or  Re- 
puted Owner. 


The  Rev  T.  M. 
and  J.  L. 


Lessee. 


Occupier. 


J.L. 


Appoint- 
ment of 
single  arbi- 
trator to  act 
for  both  par- 
ties, the 
promoters 
reAuing  to 
appoint  an 
arbitrator. 

Becital, 
notice  lands 
leqaired. 
Dispute  as 
to  amount 
of  compen- 
sation. 


Notice  de- 
manding 
arbitration 
and  appoint* 


xxvin. 

Whereas  the  "  [  ]  Railway  Company**  [or  other  promoters,  as  the 

ease  may  be,']  lately  gave  me  notice  in  writing  that  they  required  to  take, 
for  the  purposes  of  their  "  railway,"  lor  other  undertaking,  following  the 
terms  of  the  notice,]  certain  lands  and  tenements  specified  in  the  said 
notice,  and  in  the  underwritten  schedule. 

And  whereas  a  dispute  arose  between  me  and  the  said  ''  [  ] 

Railway  Company"  [or  the  promoters']  respecting  the  amount  of  purchase 
money  and  compensation  to  be  paid  to  me  by  them,  for  my  interest  in 
the  said  lands  and  tenements,  and  for  the  damage  that  might  be  sustained 
by  me  by  reason  of  the  execution  of  the  works  of  the  said  "  railway;"  [or 
other  undertaking  ;]  regard  being  to  be  had,  not  only  to  the  lands  and 
tenements  so  intended  to  be  taken,  but  also  to  the  damage,  if  any,  to  be 
sustained  by  me,  by  reason  of  the  severing  of  the  lands  and  tenements  so 
intended  to  be  taken  from  my  other  lands  and  tenements,  or  otherwise 
injuriously  affecting  such  other  lands  and  tenements  by  the  exercise  of 
the  powers  given  them  by  the  Lands  Clauses  Consolidation  Act,  1846, 
or  by  their  special  act,  or  by  any  act  incorporated  therewith. 

And  whereas,  before  they  issued  their  warrant  to  the  sheriff  to  sumnum 
a  jury  in  respect  of  such  lands  and  tenements,  I  served  them  with  a 
notice  in  writing,  signifying  ?Tjy  desire  to  have  the  amount  of  such  com- 


j 
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pensation  settled  by  arbitration ;  and  stated  in  such  notice  the  interest  in  ment  of  ar- 

respect  of  which  I  claimed  compensation,  and  the  amount  of  compensa-  ^^^'^^i'- 

tion  which  I  claimed ;  and  requested  them  by  such  notice  to  appoint  an 

arbitrator  to  determine  such    dispute;    and  stated  in  such  notice  the 

matter  required  to  be  referred  to  arbitration.    And  whereas  the  space  of 

fourteen  days  has  elapsed  since  the  said  dispute  arose,  and  since  the 

service  'of  the  last-mentioned  written  notice  and  request ;  and  the  said 

*'  company  "  [or  **  promoters'']  have  failed  to  appoint  an  arbitrator.  And  Failure  of 

whereas  I  have  previously  appointed  J.  H.  B.,  of  [  ],  to  be  an  P^°^™ 

arbitrator  to  determine  such  dispute  : — I  now  hereby,  in  pursuance  of  the 

provisions  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  of  the 

acts  above  referred  to,  appoint  the  said  J.  H.  B.  to  act  on  behalf  both  of  Appoint- 

me  and  of  the  said  company,  in  hearing  and  determininf^  the  said  i^^^t  ofar- 
j.       ^  bitrator  to 

<^P«te.  act  fbf  both 

Dated  the  [  J  day  of  [  ],  a.  d.  [  J.         parties. 

A.  B. 

Schedule. 

[Here  specify  the  lands,  as  in  the  original  appointment  of  the  arbitrator,'] 


XXIX. 

I 

(r)  Whereas  the  [the  railway  company ,  or  other  promoters  of  the  under-  Appoint- 
taking]  "  in  consequence  of  my  absence  from  the  kingdom,"  [or  "  in  con-  m^i^t  of  ar- 
sequence  of  my  not  having  been  found  by  them  "]  procured  a  valuation  to  Z^*^^j^. 
be  made  under  the  Lands  Clauses  Consolidation  Act,  of  the  compensar  tisfied  with 
tion  to  be  paid  in  respect  of  my  estimated  interest  in  the  lands  and  pre-  suireyoi^fl 
mises  described  in  the  underwritten  schedule ;  and  have  deposited  the  ^        ^"* 
amount  of  such  valuation,  being  the  sum  of  £  [  ],  in  the  Bank 

of  England,  pursuant  to  the  provisions  of  the  above  statute :  and  whereas 
I  am  dissatisfied  with  such  valuation,  and  have  given  the  said  [raHway 
company  or  promoters]  due  notice  in  writing,  requiring  that  the  question 
of  such  compensation  shall  be  submitted  to  arbitration,  and  calling  upon 
them  to  appoint  an  arbitrator: — I  hereby  appoint  O.  P.,  of  [  ], 

an  arbitrator,  to  determine,  whether  the  said  sum  so  deposited  as  aforesaid 
by  the  said  [the  raihoay  company  or  other  promoters],  was  a  sufficient 
sum ;  or  whether  any,  and  what  further  sum,  ought  to  be  paid  or  deposited 
by  them* 

The  [  ]  day  of  [  ],  a.  d.  [  ]. 

A.  B. 


(r)  See  8  &  9  Vict.  c.  18,  sa.  58,  69,  64,  65. 
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XXX. 

Appoint-         We,  the  written  named  U.  V.  and  X.  Y.,  do  hereby  nominate  and 

ment  of       appoint  Q.  R.,  of  [  ],  to  be  the  umpire,  puraoant  to  the  within 

arbitnton    contained  provisiona.    {It  it  b$tSer  to  add,  *'  provided  he  will  accept  anch 

indorsed  on  office."]    Aa  witneaa  our  handa  this  [  ]  day  of  [  ],  a.  d. 

tabmiBsion.  f  1  (•) 

Witneaa,  U.  V. 

O,  P.  X.  Y. 


XXXI. 

Appoint-  Pursuant  to  the  powers  given  to  us  "  by  an  agreement  of  reference, 

^p!,^b7    ""«leontl«[  ]dayof[  ].  a.  d.  [  ]."[«•«  by 

arbitntton.  ^®  agreemeot  of  reference  contained  in  the  condition  of  two  mutual 
bonds,  made  and  executed  on  the  [  ]  day  of  [  ],  a.  d. 

[  ],  by  A.  B.,  of  [  ],  and  C.  D.,  of  [  ],  re- 

spectively, each  to  the  other;''  or  "  by  an  order  of  Nisi  Prius,  made  on 
the  [  ]  day  of  [  ],  a.  d.  [  ]*  in  a  cause  in  which 

A.  B.  was  plaintiff  and  C.  D.  defendant,"]  we,  the  thereby  appointed 
arbitrators,  do  by  these  presents  nominate  and  appoint  Q.  B.,  of 
[  ],  to  be  the  umpire,  according  to  the  provisions  of  the  above- 

mentioned  **  agreement  of  reference,"  [or  "  bonds  of  submission,"  or 
**  order  of  Nisi  Prius,"]  provided  he  be  willing  to  accept  such  office. 
As  witness  our  handa  thia  [  ]  day  of  [  ],  a.  d.  [  ]. 

Witness,  U.  V. 

O.  P.  X.  Y. 


Appoint- 
ment of  um- 
pire by  the 
arbitrators 
nnder  the 
Lands 
Clauses 
Consolida- 
tion Act. 


XXXII. 

We, — the  undersigned  G.  M'D«,  of  [  ],  in  the  county  of  Staf- 

ford, mining  agent,  appointed  an  arbitrator  by  and  on  behalf  of  the 
North  Staffordshire  Railway  Company;  and  the  undersigned  J.  H.  B.,  oi 
[  ],  in  the  said  county,  surveyor,  appointed  an  arbitrator  by  and 

on  behalf  of  Messrs.  J.  H.,  S.  B.,  and  J.  G. ;  pursuant  to  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  North  Stafford- 
ahire  Railway  (Pottery  line)  Act,  1846,  and  the  North  Staffordshire  Rail- 
way (Chumet  Valley  line)  Act,  1846,  and  of  the  other  acts  incorporated 
with  the  two  laat  recited  acts ;  to  settle  and  determine  the  amount  of  pur- 
chase money  and  compensation  to  be  paid  by  the  North  Staffordshire 

(<)  See  P.  2,  ch.  i,  s.  i,  p.  214,  as  to  appomting  an  nmpire. 
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Railway  Company  to  the  said  Messra.  J.  H.,  S.  B.,  and  J.  G.,  in  respect 
of  their  interest  in  the  lands  and  hereditaments  specifically  described  in 
the  underwritten  schedule,  intended  to  be  taken  by  the  said  company  for 
the  purposes  of  their  railway,  and  in  respect  of  the  damage  to  be  sus- 
tained by  them  by  reason  of  the  execution  of  the  works  of  the  railway : 
regard  being  to  be  had  by  us,  not  only  to  the  said  lands  and  hereditaments 
so  intended  to  be  taken;  but  also  to  the  damage,  if  any,  to  be  sustained 
by  the  said  Messrs.  J.  H.,  S.  B.,  and  J.  G.,  by  reason  of  the  severing  of  the 
lands  and  hereditaments  so  intended  to  be  taken  from  the  other  lands  and 
hereditaments  of  the  said  Messrs.  J.  H.,  S.  B.  and  J.  G. ;  or  otherwise  in- 
juriously affecting  such  other  lands  and  hereditaments  by  the  exercise  of  the 
powers  of  any  of  the  acts  above  referred  to : — do  hereby,  before  entering 
upon  the  matters  referred  to  us,  nominate  and  appoint  A.  L.  B.,  of 
[  ],  in  the  county  of  Lancaster,  mine  agent,  to  be  the  umpire  in 

the  matter  of  the  said  arbitration,  pursuant  to  the  provisions  of  the 
Lands  Clauses  Consolidation  Act,  1845.  As  witness  our  hands  this 
[  ]  day  of  [  ],  A.  D.  [  ]. 

G.  M'D. 

J.  H.  B. 
Schedule.    [Here  specify  the  lands.'] 


XXXIII. 

Whereas  the  arbitrators  appointed  by  the  [state  the  name  and  title  of  Appoint- 
the  railway  company  or  promoters  of  the  public  undertaking]  and  A.  B.,  re-  ment  of 
spectively,  pursuant  to  the  Lands  Clauses  Consolidation  Act,  1845,  and  ^™P|^  ^J 
the  [here  state  the  special  act'] ;  to  settle  and  determine  the  amount  of  theComrais- 
purchase-money  and  compensation  to  be  paid  by  the  said  [rat/way  com^  nonen  of 
pany  or  the  promoters]  to  the  said  A.  B.,  in  respect  of  his  interest  in  the     I^^l' 
lands  and  premises  specifically  described  in  the  under-written  schedule.  Lands 
intended  to  be  taken  by  the  said  [railway  company  or  the  promoters]  for  ^lAnaes 
the  purposes  of  their  [the  undertaking],  and  in  respect  of  the  damages  to  ticmAc^ 
be  sustained  by  him  by  reason  of  the  execution  of  the  works  of  the  said 
[railway  or  undertaking]  ;  regard  being  to  be  had  by  them,  not  only  to  the 
lands  and  premises  so  intended  to  be  taken ;  but  also  to  the  damage  (if 
any)  to  be  sustained  by  the  said  A.  B,  by  reason  of  the  severing  of  the 
lands  and  premises  so  intended  to  be  taken  from  the  other  lands  and 
premises  of  the  said  A.  B. ;  or  otherwise  injuriously  affecting  such  other 
lands  and  premises  by  the  exercise  of  any  of  the  powers  of  the  said  acts ; 
"  have  refused"  [or  "  have  for  seven  days  after  request  from  the  said 
{the  promoters  or  the  land-owner,  as  the  case  may  be)  neglected"]  to  ap- 
point an  umpire :  and  whereas  application  has  been  made  by  the  said 
[the  promoters  or  the  land-owner,  as  the  case  may  be]*  "  unto  us,  O.  P. 
and  Q.  R.,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
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county  of  [covnty  in  which  the  Umds  are  situated],  assembled  and  ackiog 
together,  and  not  being  interested  in  the  matter,  to  i^point  an  umpire  :— 
we,  the  said  O.  P.  and  Q.  R.,  being  each  justices  as  aforesaid,  and  so 
assembled  and  atting  together,  and  not  being  interested  in  the  matter,  do 
hereby  appoint  [•»  the  ease  of  a  raikoay  company,  where  the  tgjpointmeMt 
is  to  be  hythe  Railway  Commissioners(t),  substitute  for  the  sentence  after  the 
asterish,  "  to  the  conmitssioners  of  railways  to  appoint  an  umpire,  the 
said  commissioners  do  hereby  appoint^']  S.  T.  of  [  ]  to  be  the  um- 

pire to  determine  in  the  matter  of  the  said  arbitration  pursuant  to  the 
provisions  of  the  Lands  Clauses  Ck>n8olidation  Act,  1845. 

The  [  ]  day  of  [  ],  a.  d,  [  ]. 

O.  P.  1  Justices  of  the  peace,  acting  in  and 
Q.  R.)     for  the  county  of  [  ]. 

lOr  signatures  of  two  of  the  commissioners  of  railways,  and  seal  of  the 
commissioners,'] 

Schedule  [here  speq/icaUy  describe  the  lands,  ^rc] 


XXXIV. 

Appoint-  ICommence  as  in  Forms  XXX.  or  XXXL]-^o  by  this  memorandum 

the'tw/ar-  ^  writing  under  our  hands,  made  before  we  have  entered  upon  the  con- 
bitmton  of  sideration  of  the  matters  referred,  nominate  and  appoint  Q.  R.  of  [        ], 
a  third  ai^    to  be  the  third  arbitrator  to  act  with  us  in  the  consideration  and  deter- 
*       ^'       mination  of  the  same,  according  to  the  provisions  of  the  **  above-men- 
tioned "  [or  "  within-contained"]  "  agreement  of  reference  "  [or  ^  bonds 
of  submission,"  or  "  order  of  Nisi  Prius"]  («). 
As  witness  our  hands  the  [  ]  day  of  [  ]  a,  d.  [  ]. 

Witness.  U.  V. 

O.  P.  X.  Y. 


XXXV. 

Warrant  of      '^^  ^'  ^'  *"^  ^'  ^'*  fif^*l®°^«°»  attomies  of  her  Majesty's  "  Court  of 
attorney  in  Queen's  Bench,"  [or  "  Common  Pleas,"  or  "  Exchequer  of  Pleas"],  at 

ejectment     Westminster,  jointly  and  severally,  or  to  any  other  attorney  of  the  same 

to  enforce 

delivery  of    ^ourt. 

lands,  if  These  are  to  desire  and  authorise  you,  the  attomies  above-named,  or 

awarded,  ^^y  ^^^  ^£  y^^^  q^  any  other  attorney  of  the  "  Court  of  Queen's  Bench  " 
[or  *'  Common  Pleas,"  or  "  Exchequer  of  Pleas"]  aforesaid,  to  appear  for 
me,  C.  D.  of  [  ],  in  the  said  court,  forthwith,  or  at  any  time  or 

(0  Substituted  for  the  Board  of  Trade  (u)  See  P.  2,  eh.  4,  b.  3,  p.  206,  as  to 

as  to  matters  concerning  railways, by  the      joint  arbitrators. 
Stat.  9  &  10  Vict.  c.  105,  s.  2. 


SUBMISSIONS.  727 

times  hereafter,*  and  then  and  there  to  receive  a  declaration  for  me  in  an 

action  of  trespass  and  ejectment  at  the  suit  of  John  Doe  on  the  demise  of 

A.  B.  [select  such  qf  the  foUowing  descriptions  of  property  as  are  appli" 

eabki]  for  [  ]  messuages,  [  ]  dwelling-houBes,  [  ] 

cottages,  [  ]  bams,  [  ]  stables,  [  ]  outhouses* 

[  ]  yards,  [  ]  gardens,  [  ]  orchards,  [  ] 

acres  of  arable  land,  [  ]  acres  of  meadow  land,  [  ] 

acres  of  pasture  land,  [  ]  acres  of  land  covered  with  wood, 

[  ]  acres  of  land  covered  with  water,  and  [  ]  acres  of 

other  land,  with  the  appurtenances,  situate  in  the  parish  of  [  ], 

in  the  county  of  [  ] ;  which  the  said  A.  B.,  on  the  [  ] 

day  of  [  ],  A.  D.  [  ],  had  demised  to  the  said  John  Doe  Authority 

for  the  term  of  [  ]  years  from  thence  next  ensuing,  and  fully  to  ^/°^'  . 

,  ,  ■!       J   1  1     1  J.         1  .  judgment  m 

be  complete  and  ended ;  and  thereupon  to  confess  the  same  action,  or  ejectment 

else  to  suffer  judgment  by  nil  dicit,  or  otherwise,  to  pass  against  me  in  forthwith, 
the  said  action,  and  to  be  thereupon  forthwith  entered  up  against  me  of 
record  in  the  same  court,  for  the  recovery  of  the  said  term  yet  to  come  of 
and  in  the  said  tenements,  with  the  appurtenances,  and  also  for  the  re- 
covery of  £  [  ]  damages,  besides  costs  of  suit.  And  I,  the  sud 
C.  D.,  do  hereby  further  authorize  and  empower  you,  the  said  attomies, 
or  any  one  of  you,  or  any  other  attorney  as  aforesaid,  after  the  said  judg- 
ment shall  have  been  entered  up  as  aforesaid,  for  me  and  in  my  name 
and  as  my  act  and  deed,  to  sign,  seal,  and  execute  a  good  and  sufficient 
release,  or  good  and  sufficient  releases  in  the  law,  to  the  said  John  Doe 
and  the  said  A.  B.,  or  either  of  them,  or  the  heirs,  executors,  administra- 
tors, or  assigns  of  them  or  either  of  them ;  of  all  and  all  manner  of  error 
and  errors^  and  writ  and  writs  of  error,  and  all  benefit  and  advantage 
thereof,  and  all  misprision  of  error  and  errors^  defects  and  imperfections 
whatsoever,  had,  made,  conmiitted^  done,  or  suffered,  in,  about,  touching 
or  concerning  the  aforesaid  judgment,  or  in,  about,  touching  or  concern- 
ing, any  writ,  warrant,  process,  declaration,  plea,  entry,  or  other  pro^ 
ceeding  whatsoever,  of  or  in  anywise  concerning  the  same :  and  for  what 
you,  the  said  attomies,  or  any  of  you,  shall  do  or  cause  to  be  done  in  the 
premises,  or  any  of  them,  this  shall  be  to  you,  or  any  of  you^  a  sufficient 
warrant  and  authority. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the  [  ] 

day  of  [  ],  in  the  year  of  our  Lord  [  ]. 

C.  D.  (L.  S.) 

Signed,  sealed,  and  delivered  by  C.  D.  in  the  presence  of,  and  wit-  Attestation. 
nessed  by,  me  D.  A.  of  [  ],  attorney  of  the  court  of  [  ], 

as  tbe  attorney  of  the  said  C.  D.  expressly  named  by  him,  and  attending 
at  his  request,  to  inform  him  of  the  nature  and  effect  hereof  before  the 
same  was  executed ;  and  I  hereby  declare  myself  to  be  such  attorney  for 
the  said  C.  D.,  and  I  subscribe  myself  as  such  attorney,  having  first  in- 
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formed  him  of  the  nature  and  eSdct  of  this  warrant  of  attorney,  before  he 
executed  the  same. 

D.A. 
Defeannce.  Whereas  [Aere  recite  tke  substance  qf  the  mbmueUm  to  rrferemee  re- 
f^^  ^  ipeelmg  tke  title  orpoeseseitm  tf  tke  Umde']  ;  and  whereas  the  aaid  [mes- 
p^  .  suagea,  lands,  &c.  &c.]  are  now  in  the  occupation  or  possession  of  the 
posseanon  ^^  C*  ^-  Now  it  is  hereby  agreed  and  declared,  that  the  judgment  so 
of  the  landa.  to  be  entered  up  against  the  said  C.  D.  in  pursuance  of  the  above-written 
Judgment  ^^^^^Tant  of  attorney,  is  intended  and  agreed  to  be  a  security  to  the  said 
to  be  Mcu-  A.  B.,  his  heirs,  executors,  administrators,  and  assigns,  for  the  due  per- 
nty  for  pei>  formance  by  the  said  C.  D.,  his  heirs,  executors,  administrators,  and 
awaid.  assigns,  of  the  award  to  be  made  by  the  said  arbitrator  respecting  the 
No  execu-  ^^^9  and  tenements  aforesaid ;  and  that  no  execution  or  executions 
tion  onleis  shall  be  issued  or  taken  out  upon  the  said  judgment,  unless  the  arbitra- 
awa^^'  tor  shall  by  his  award  direct  the  said  C.  D.,  or  his  heirs,  executors,  ad- 
livery  of  ministrators,  or  assigns,  to  deliver  up  to  the  said  A.  B.,  or  to  his  heirs, 
land.  executors,  administrators,    or  assigns,  possession  of  the  said  lands  and 

tenements,  or  of  some  part  thereof ;  and  the  said  C.  D.,  his  heirs,  execu- 
tors, administrators,  and  assigns,  shall  refuse  or  neglect  to  deliver  up 
possession  of  the  same  pursuant  to  the  directions  of  the  award :  and  that 
On  refiml  >i^  ^^^  ^^^  when  such  refusal  and  neglect  shall  take  place,  it  shall  be 
to  obey  lawful  for  the  said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns, 
cotioD'to  re!  ^  >u0ou^  execution  or  executions  upon  or  by  virtue  of  the  said  judgment, 
corer  land  and  by  means  of  such  execution  or  executbns  to  obtain  and  recover  pos- 
awarded.      session  of  so  much  of  the  said  lands  and  tenements  as  the  award  shall 

direct  to  be  delivered  up  as  aforesaid. 

Not  neoes-       ^^  '^  ^^  further  declared  and  agreed  that  it  shall  not  be  necessary  for 

nry  to  re-   the  said  A.  B.,  his  heirs,  executors,  administrators,  or  assigns,  to  revive 

^^^Vdl^^  or  cause  to  be  revived  the  said  judgment,  although  the  same  shall  have 

year  ela^h    ^^^  entered  of  record  for  the  space  of  one  year  and  upwards :  and  that 

ed.  the  said  C.  D.,  his  heirs,  executors,  and  administrators,  shall  not  nor  will 

have,  receive,  or  take,  any  plea,  exception,  proceeding,  or  other  benefit, 

from  the  omission  of  the  said  A.  B.,  his  heirs,  executors,  administrators, 

or  assigns,  to  keep  on  foot  or  revive  the  said  judgment,  although  the 

same  shall  have  been  entered  for  a  year  or  upwards :  and  that  if  the  said 

C.  D.,  his  heirs,  executors,  and  administrators,  shall  attempt  so  to  do  by 

action  or  other  legal  proceeding  or  proceedings  whatsoever,  this  present 

agreement  shall  and  may  be  pleaded  or  shown  in  bar  thereto,  any  rule  or 

practice  of  the  courts,  or  of  any  one  of  them,  to  the  contrary  thereof  in 

anywise  notwithstanding.      As  witness  the  hands  of  the  said  parties  the 

day  and  year  above  written  («). 

Witness,  C.  D. 

D.  A.  A.  B. 

{x)  See  P.  1,  ch.  3,  s.  I,  d.  2,  p.  50,      fonnance  of  the  award. 
as  to  taking  collateral  aecurity  for  per- 
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XXXVI. 


[T%e  heading  and  annmencement  are  the  same  a$  in  the  preceding  Form  Wamnt  of 
XXXV.  08  far  as  the  asteriek'] — and  then  and  there  to  receive  adedaration  attorney  to 
for  me  in  an  action  of  debt  for  £  [  ],  [state  a  sum  about  double  ^^^^  of^^' 

the  amount  likely  to  be  awarded]  for  money  borrowed,  at  the  suit  of  A.  B.  money 
of  [  ]>  hie  executors  or  administrators ;  and  thereupon  to  confess  ^^^<"^^' 

the  same  action,  or  else  to  suffer  a  judgment  by  nil  dicit,  or  otherwise,  to  To  enter 
pass  against  me  in  the  same  action,  and  to  be  thereupon  entered  up  against  {^dgment 
me  of  record  in  the  said  court  for  the  said  sum  of  £  [the  sum  above  men-  ^irthwith. 
tioned],  beside  costs  of  suit.    And  I,  the  said  C.  D.,  do  hereby  further 
authorise  and  empower  you,  the  said  attornies,  or  any  of  you,  after  the 
said  judgment  shall  be  entered  up  as  aforesaid ;  for  me  and^in  my  name, 
and  as  my  act  and  deed,  to  sign,  seal,  and  execute  a  good  and  sufficient 
release  in  law  to  the  said  A.  B.,  his  heirs,  executors,  and  administrators, 
of  aU  and  all  manner  of  errors  [cotUimue  as  in  above  precedent]. 

Whereas  [here  recite  the  substance  of  the  submission^  as  for  instance]  by  Defeasance, 
a  certain  agreement  in  writing,  made  the  [  ]  day  of  [  ],  Sedtal  of 

between  the  said  A.  B.  and  the  said  C.  D.,  reciting  that  certain  differences  i^^Bience. 
had  arisen  between  them  as  to  whether  the  said  C.  D.  was  indebted  to 
the  said  A.  B.  in  any,  and  if  any,  in  what  amount  of  money ;  it  was  agreed 
by  and  between  the  said  parties  to  refer  aU  matters  in  difference  between 
them  to  the  final  determination  and  award  of  X.  Y.  of  [  ],  barris- 

ter-at-law.    Now  it  is  hereby  declared  that  the  judgment  so  to  be  entered  Jadgment 
up  in  pursuance  of  the  above  written  warrant  of  attorney,  is  agreed  and  ^  Hf^^" 
intended  to  be  a  security  to  the  said  A.  B.  for  the  payment  to  him  of  ^^^unt 
such  sum,  as  the  arbitrator  shall  award  to  be  due  firom  the  said  C.  D.  to  awarded, 
the  said  A.  B.,  with  interest  from  the  date  of  the  making  of  the  award  ^^^^' 
untQ  the  issuing  of  execution  :  and  that  no  execution  shall  be  issued  or  ^^  ezeca- 
taken  out  upon  the  said  judgment,  unless  the  arbitrator  shall  award  a  sum  tion  unless 
to  be  due  from  the  said  G.  D.  to  the  said  A.  B.;  and  that  if  the  arbitrator  "^  award- 
shall  so  award,  then  it  shall  be  lawful  for  the  said  A.  B.,  his  executors,  Bxecutioo 
administrators,  or  assigns,  to  sue  out  execution  by  virtue  of  the  said  judg-  to  iasae  for 
ment,  and  to  levy  the  amount  awarded  due,  with  interest  at  five  per  cent,  """^^.i 
on  the  same  from  the  time  of  making  the  award  until  the  suing  out  of  ^th  in- 
executioo.    [Conclude  as  in  the  preceding  Form  from  **  And  it  is  further  terest 
declared  and  agreed,'*  leaioing  out  aU  mention  of  the  heirs  ofA.B,] 
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PROCEEDINGS  DURING  THE  REFERENCE. 


XXXVIL 


Appoint-      B.)     M  I  appoint  [M<mdey'\,  the  [tkirdf]  day  of  [/mnary]  next,  for 
ment  for  a    v.  S  proceeding  in  this  reference^  at  the  hour  of  [eleven]  o'clock  [tM  the 
"fiifiL"*   ^'^ forenoon],  at  [the  GitildhaU  Coffee  House,  King  8treet,Ck4H^mde]  (b). 
"  "* ""  [Dee,  22, 1847.]  X.  Y. 

Arbitrator. 
To  Measrs.  £.  and  T.  attomiea  for  A.  B., 
and  to  Mr.  6.  H.,  attorney  for  C.  D.  (c). 


the  refers 
enoe. 


Appoint- 
ment for 
two  meet- 
ing*. 


XXXVIII. 


B.\  I  appoint  [Monday],  the  [third]  and  [Wedneiday],  the  Ififth]  days 
y.  }- of  [January]  next,  for  proceeding  in  this  reference,  at  [my  chambers, 
^*  No.  2,  Fig  Dree  Comt,  Temple],  at  the  hour  of  [eleven  o'eloeh  in  the 
forenoon,  on  the  Monday],  and  of  [seven  o*eloch  in  the  eoeming,  on  ike 
Wednesday], 
Dec.  22, 1847.  X.  Y. 

Arbitrator. 

To  Measrs.  B.  and  F.,  attomiea  for  A.  B., 
and  to  Mr.  6.  H.,  attorney  for  C.  D. 


(a)  See  P.  2,  ch.  4, 8. 1,  d.  2,  p.  168, 
as  to  giving  appointments. 

(h)  Instead  of  headins  the  appoint- 
ment  thus,  it  may  sometmies  be  conve- 
nient to  entitle  it,  "  In  the  matter  of  the 
arbitration  between  A.  B.  and  0.  D.,** 


Ac.,  especially  when  there  are  more  par- 
ties to  the  reference  than  two. 

(c)  If  a  party  do  not  appear  by  at- 
torney, but  conduct  bis  case  personally, 
the  notice  should  be  addressed  to  the 
party  himselfl 
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XXXIX. 

B.  \     W  I  appoint  IMonday],  the  \Jhird]  day  of  [/aimary]  next,  peremp-  Peremptory 
V.  j-  torily,  for  proceeding  in  this  reference,  at  the  hour  of  [eleven  o'clock  ^^^ 
^'    in  the  forenoon'],  at  [the  Guildhall  Coffee  House,  King  Street,  Cheofh 
side]. 
Dec,  22,  1847.  X.  Y. 

Arbitrator. 
To  Messrs.  E.  and  F.,  attorneys  for  A.  B., 
and  to  Mr.  G.  H.,  attorney  for  C.  D. 


XL. 

£  \     I  appoint  [Monday],  the  [third]  day  of  [January]  next,  for  pro-  Appoints 
r.  [ceedingin  this  reference,  at  the  hour  of  [eleven  o'clock  in  the  fore^msaiiwiih 
D-  noott],  at  [the  GuildhaU  Coffee  House,  King  Street,  Cheapside]  :  and  I  J^^'^^*" 
give  notice  that  in  case  *'  either  party"  [if  one  party  only  be  delaying,  say  proceed  ex 
'*  you,  A.  B."]  fail  to  attend  without  having  previously  shown  to  me  good  p<urte. 
and  sufficient  cause  *'  for  his  absenting  himself,"  [or  **  for  your  absenting 
yourself'*],!  shall  at  the  request  of  "  the  party**  [or  "  C.  D.  if'*]  present 
go  on  with  the  reference  ex  parte. 

The[  ]dayof[  ],  a.  D.  [  ]. 

To  Messrs.  A.  B.  and  C.  D.  X.  Y. 

[or  to  Mr.  A.  B.] 


XLI. 

In  the  ''  Queen's  Bench,'*  [or  **  Common  Fleas/*  or  **  Exchequer  of  Affidavit 

Pleas**!.  ^'  attend- 

ance of 
witneeB. 
"  Between  A.  B.  plaintiff,  and  C.  D.  defendant."    [{f  there  he  no 

cause  in  court,  instead  qf  the  above,  say,  "  In  the  matter  of  the  arbitration 

between  A.  B.  and  C.  D."] 

O.  P.  of  [  ],  [attorney  for  the  said  A.  B.]  maketh  oath,  and 

saith  [  here  recite  the  submission  shortly,  for  instance]  '*  that  by  a  certain 
order  of  Nisi  Prius  [if  the  order  be  annesfed,  say  "  herewith  annexed"] 
made  in  a  cause,  in  which  the  said  A.  B,  is  plaintiff  and  the  said  C.  D.  de- 
fendant, the  said  cause  and  all  matters  in  difference  between  the  said  par- 

(d)  See  P.  2,  ch.  i,  b.  1,  d.  11,  p.  191,  m  to  proceeding  ex  parte. 
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ties  were  referred  to  the  award  of  X.  Y.  of  [  ],"  [or  "  that  by  a  cer- 

tain agreement  in  writing  the  said  A.  B.  and  C.  D.  agreed  to  refer  certain 
differences  to  the  award  of  X.  Y.  of  [  ],  and  further  agreed  that 

their  submission  to  arbitration  should  be  made  a  rule  of  this  court"]  ;  and 
that  the  said  X.  Y.  has  taken  upon  himself  the  burthen  of  the  said  re- 
ference, and  has  made  and  signed  an  appointment  in  writing  [jf  the  ap- 
pointment  be  annexed,  say  '*  herewith  annexed/'  if  only  a  copy  be  annexed, 
eay  "  a  true  copy  whereof  is  hereto  annexed"]  for  a  meeting  upon  the 
said  reference  (if  neither  original  nor  copy  be  annexed,  eay,  '*  for  a  meet- 
ing upon  the  said  reference,  on  the  [  ]  day  of  [  ]  next, 
at  [               ],  at  the  hour  of  [               ]  o'clock  in  the  [  ]" ). 

And  this  deponent  further  saith,  that  G.  H.  of  [  ],  who  now 

resides  at  [  ],  in  the  county  of  [  "]   [or  if  the  witness 

cannot  be  found,  say  so,  and  also  state  the  facts  to  satisfy  the  court  that 
such  is  the  case'],  is  a  necessary  and  material  witness  for  the  said  A.  B. 
touching  the  matters  referred  as  aforesaid ;  and  that  it  is  necessary  that 
the  said  G.  H.  should  attend  to  be  examined  and  give  evidence  before 
the  said  arbitrator  at  the  time  and  place  appointed  for  the  said  meeting 
in  the  reference. 

[If  the  witness  be  required  to  produce  documents,  say"]  And  this  depo- 
nent further  says, "  that  the  said  G.  H."  [or  "  that  he  has  been  informed 
and  verily  believes  that  the  said  G.  H."]  has  in  his  possession  or  con- 
trol a  certain  [here  describe  the  document  or  documents]  ;  and  that  it  is  ne- 
cessary and  material  for  the  case  of  the  said  A.  B.  that  the  said  G.  H. 
should  produce  the  said  **  documents"  to  be  read  in  evidence  before  the 
ssid  arbitrator  at  such  meeting  as  aforesaid ;  and  that  the  said  G.  H.  has 
not,  as  this  deponent  believes,  any  just  cause  or  reason  for  refusing  to 
produce  the  said  **  documents"  (e)« 

Sworn,  &c.  O.  P. 


XLII. 

[Entitle  the  certificate  as  in  the  precediny  Form],^l  hereby  certify  that 

of  attoraey   ^'  ^-  ^^  C  ]»  ^^^  resides  at  [  ],  in  the  county  of  [  ], 

for  attend-    [or  "  who  cannot  now  be  found,"  stating  facts  as  in  the  preceding  fbrm], 
^^^  ^^^  ^^  ^  necessary  and  material  witness  on  the  part  of  the  said  A.  B.  touch- 
ing the  matters  referred ;  and  that  it  is  necessary  that  the  said  G.  H. 
should  attend  before  Mr.  X.  Y.,  the  arbitrator,  on  the  [  ]  day 

of  [  ],  at  [place  of  meeting'],  at  the  hour  of  [  ]  o'clock 

in  the  [  ]  ;  at  which  time  and  place  the  arbitrator  has  by  a  writing 

signed  by  him  appointed  a  meeting  to  be  held  in  the  reference  [if  the 

(«)  See  p.  2,  ch.  4,  s.  1,  d.  3,  p.  173|  aa  to  enforcing  attendance  of  witnettes. 
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witness  is  to  produce  documeats,  add  ]  ;  and  that  the  said  G.  H.  should^  at 
the  tune  and  place  aforesaid,  produce  before  the  arbitrator  a  certain  [here 
describe  the  documents  as  in  a  subpasna  duces  tectun]. 
Dated  the  [  ]  of  [  ]. 

O.  P. 
Attorney  for  the  above-named  A.  B. 


€t 


XLIII. 

Upon  reading  the  certificate  of  O.  P.»  attorney  for  "  the  plaintiff/'  Judge's 


B.I        Uponreat    „  .  .  -    _,-*. 

V.  Uor  "  A.  B."]/'  [or  «  npon  reading  the  affidavit  of  O.  P.,  and  the  order  ^^mce 
^•i  of  Nisi  Prios,  and  paper  writing  and  appointment  thereto  annexed''] »  of  witneaa. 
I  order  and  command  that  "  G.  H."  [or  "  you  G.  H."]  of  [  ],  do 

attend  before  X.  Y.,  Esq.,  the  arbitrator  herein,  on  the  [  ]  day 

of  [  ],  at  [place  of  meeting],  at  [  ]  o'clock  in  the  [  ]  ; 

and  do  then  and  there  submit  to  be  examined  upon  oath  or  affirmation 
on  behalf  of  the  "  said  plaintiff"  [or  "  said  A.  B."]  touching  the  mattera 
refierred  to  the  said  arbitrator  [if  the  witness  is  to  produce  documents,  addf] 
and  that  "  the  said  G.  H."  [or  "  you"]  bring  with  "  him"  [or  *'  you"] 
and  produce  before  the  said  arbitrator  at  the  said  time  and  place  a  certain 
[here  specify  the  documents  as  in  a  subpoena  duces  tecum'],  pursuant  to  the 
statute. 
Dated  [  ]  day  of  [  ],  a.  d.  [  ]  (/). 

[Judge's  signature.] 


XLIV. 

In  the  "  Queen's  Bench"   [or  "  Conunon  Pleas,"  or  "  Exchequer  of  Memoran- 

Between  A.  B.  plaintiff,  and  C.  D.  defendant.  witnenes. 

Jurat  (or  plaintiff.  ' 

A.  B.  plaintiff. 

G.H.  ) 

I.  K.     >  witnesses. 
L.  M.  ) 
By  **  rule  of  court,"  [or  "  judge's  order,"  or  "  baron's  order,"  or 

"  order  of  Nisi  Prius"].   Dated  the  [  ]  day  of  [  ],  a.  d. 

[  Us)' 

O.  p.,  plaintiff's  attorney. 


(/)  See  p.  2,  ch.  4,  8.  1,  d.  8,  p.         (sf)  See  P.  2,  ch.  4,  s.  1,  d.  5,  p.  176, 
178,  as  to  enforcing  attendance  of  wit-     as  to  swearing  witnesses. 
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XLV. 

Jurat  of       In  the  ''  Queen's  Bene  V  [o*"  **  Common  Pleas,"  or  "  Exchequer  of 
witnesses.         yy^^  ]. 

A.  B.  against  G.  D. 
6.  Hof[  ]. 

I.  K.  of  [  ]. 

L.  M.  of  [  ],  &c. 

On  the  [  ]  day  of  [  ],  the  aboye  [  ]  witnesses 

were  severally  sworn  "  in  court"  [or  if  be/ore  a  judge,  »ay,  '*  before  me 
at  my  chambers  in  Rolls  Garden*']  to  give  evidence  before  the  arbitrator 
to  whom  this  cause  stands  referred. 

G.  H.  By  the  Court  [ifswom  brfore 

I.  K.  a  judge,  the  sigmature  of  the 

L.  M.,  &c.  J*^^  nutead]* 


XLVI. 

Form  of  The  evidenee  which  you  shall  give  before  me  the  arbitrator^  touching 

u^  by^e  ^^  °»^tcn  i°  difference  in  this  reference,  shall  be  the  truth,  the  whok 
arbitrator,    truth,  and  notlmig  but  the  truth ;  so  help  you  God. 


XLVII. 

Another  You  shall  true  answers  make  to  all  such  questions  as  shall  be  asked  of 

form  of        you  touching  the  matters  in  difference  in  this  reference ;  so  help  you  God. 
oath. 


XLVIII. 

Form  of  af-  I,  A.  B.,  being  [or  **  ha^dng  been  "]  one  of  the  people  called  Quakers  [or 
firmatioo.  «  ^^g  ^f  the  united  brethren  called  Moravians'T  [or  "being  a  Separatist"] , 
do  solemnly,  sincerely,  and  truly  affirm  and  declare,*  that  the  evidence 
which  I  shall  give  before  you,  the  arbitrator,  touching  the  matters  in  dif- 
ference in  this  reference,  shall  be  the  truth,  the  whole  truth,  and  nothing 
but  the  truth. 


XLIX. 

Another  [Commence  as  in  the  preceding  Form  XLVIIL  as  far  as  the  asterisk, 

form  of  af-    and  then  continue"] — ^that  I  will  true  answers  make  to  all  such  questions 
firmation.     ^is  shall  be  asked  of  me  touching  the  matters  in  difference  in  this  re- 
ference. 
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L. 

In  the  matter  of  the  arbitration  between  A.  B.«  C.  D.,  and  E.  F.  Demand  by 

ai^  arbitrator  of 

'  prodaction 

In  pursnance  of  the  power  given  to  me  by  the  **  order  of  reference"  [or  of  docu- 

other  submission,  as  the  case  may  be"],  1  require  you  to  produce  before  me  ments. 
on  Monday,  the  third  day  of  January  next,  at  the  hour  of  eleven  o'clock 
in  the  forenoon,  at  my  chambers,  Farrar's  Buildings,  Inner  Temple,  the 
following  documents  relating  to  the  matters  in  this  reference,  that  is  to 
say,  [here  enumerate  the  books,  deeds,  papers,  and  writings  demanded, 
specifying  and  describing  each  with  a  reasonable  degree  of  particularity  as 
far  as  is  practicable*  It  may  qften  alsd  be  advisable  to  add,  "  and  also  all 
other  books,  deeds,  papers,  and  writings,  concerning  the  matters  in  dif- 
ference referred  to  my  decision"]  (A). 
Dec.  22, 1847.  X.  Y. 

To  Mr.  A.  B.  (i).  Arbitrator. 


LI. 

Gentlemen, 
In  order  that  in  forming  my  award  I  may  not  omit  duly  to  estimate  Request  by 
every  matter  which  is  deemed  of  importance,  I  request  you  respectively  arbitrator  of 
to  furnish  me  with  a  statement  in  writing  of  the  particular  matters  (other  Btatement 
than  those  included  in  the  cause  referred),  which  you  desire  me  to  take  of  tbe  mat- 
into  my  consideration  as  matters  in  difference  in  this  reference  {h).  ^  ^  ^' 

The[  ]dayof[  ]  a.  d.  [  ].  *^'*" 

Yours  truly. 


To  Mr.  A.  B.  ['*  or  Mr.  G.  H.,  attorney  to  Mr.  A.  B., ' 
and  to  Mr.  C.  D.  ["  or  Mr.  I.  K.,  attorney  to  Mr.  C.  D."] 


X.Y. 


LIl. 

Sir, 
We  hereby  give  you  notice  that  we  cannot  and  shall  not  be  able  to  Notice  by 

agree  in  making  an  award,  but  have  finally  disagreed  about  the  same,  arbitrators 

to  umpire  of 
final  disa- 
(A)  See  P.  2,  ch.  4,  s.  1,  d.  8,  p.  184,     courts,  it  is  presumed,  would  not  enforce  greement. 

as  to  the  arbitrator's  power  to  call  for     obedience   by  attachment  unless  there 

documents.  were  a  personal  service,  with  the  requisite 

(»)  A  copy  of  this  notice  should  be     formalities. 

served  personaUy,  as  in  the  case  of  a  de-         {h)  See  R  2,  ch.  4,  s.  1.  d.  15,  p.  198, 

mand  of  performance  of  an  award,  when-     as  to  requiring  statement  in  writing  of 

ever  there  is  any  doubt  of  the  party's     matters  in  difference. 

willingness   to  comply  with  it;  for  the 
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and  that  70a  are  at  liberty  to  proceed  aa  umpire  to  consider  and  award 
upon  the  matters  referred  (/). 
The  [  ]  day  of  [  ],  A.  D.  [  ]. 

U.V. 


To  Q.  R.,  Esq.,  umpire. 


U.V.I 
X.Y./ 


ArtntntOTB. 


LIII. 

Bnlaige-  t  enlar|(e  the  time  for  making  my  award  respecting  the  matters  referred 

memoftime  ^  Q^^by  the  (if  the  enlargement  qftimeUto  be  indorsed  on  theswbmisntm, 

tor.  *^>  **  within  order  of  reference"  [or  other  eubmiuion]  if  it  is  to  be 

written  at  the  foot  of  the  subnUssiom,  say  "  above  order  of  reference''  [or 

other  submission']),  until  the  [  ]  day  of  [  ],  a.d.  [  ]  (»). 

The  [  ]  day  of  [  ],  a.  d.  [  ]. 

Witness,  X.  Y. 

O.P. 


LIV. 

Enlaige-  [Enlargement  indorsed  on  the  submission,']  — We,  the  within-named  A.  B. 

mentof  time  ^nd  C.  D.,  do  hereby  agree  to  give  and  allow  to  the  within-named  arbi- 
p^^^^        trator  a  further  time  for  making  his  award,  namely,  until  the  [  ] 

day  of  [  ],  A.  D.  [  ] ;  and  we  further  declare  and  agree 

that  all  the  provisions  of  the  within-contained  ^'  agreement  of  reference" 
[or  "  bond  of  submission,"  or  "  order  of  Nisi  Prius^"]  shall  continue  of 
full  force  and  effect ;  except  that  the  same  shall  be  construed  and  read  as 
if  the  day  hereby  given  and  allowed  had  been  given  and  allowed  for  the 
making  of  the  award  by  the  "  within-contained  agreement  of  reference" 
[or  "  bond  of  submission,  or  "  order  of  Nisi  Prius."] 

In  witness  whereof  we  have  hereunto  set  '^  our  hands  "  [if  the  svbmit' 
sion  be  by  bond  or  deed,  say,  "  our  hands  and  seals,"]  this  [  ]  day 

of  [  ],  A.  D.  [  ]  (n). 

Witness,  A.  B. 

O.  P.  C.  D. 


(0  See  p.  2,  ch.  4,  s.  i,  d.  4,  p.  228,  as  to  enlaigement  by  the  arbitntor. 
M  to  commenoement  of  the  umpire's  au-         (n)  See  P.  2,  ch.  3,  a.  2,  d.  %  p.  141, 

thority.  aa  to  enhuvement  of  time  bj  the  partiei. 

(m)  See  P.  2,  ch.  8,  a.  2,  d.  1,  p.  186, 
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LV. 

Id  the  Queen's  Bench, 

Monday,  the  [  ]  day  of  [  ],  Role  for  en- 

A.D.  1848,  in  the  11th  year  of  the  reign  of  J"^'^^^^ 
Queen  Victoria. 
Upon  reading  the  rule  made  on  [date  qf  rule  embodying  submiS' 
and  upon  hearing  Mr.  [  ],  of  counsel  for  the  plaintiff, 

],  of  counsel  for  the  defendant,  and  by  their  con- 
sent ;  it  is  ordered  that  the  time  limited  for  the  arbitrator  making  his  award 
between  the  parties  be  enlarged  until  the  [  ]dayof[  ]. 

By  the  Court. 


B.  )      Upon  re 

V.  >  <um.],  and 

!>•  J  and  Mr.  [ 


LVI. 


Master  of  the  Rolls. 


Between 


Saturday,  the  [  ]  day  of  [  ],  in  Order  of 

the  eleventh  year  of  the  reign  of  her  Majesty  ^'^^^ncery 
Queen  Victoria,  1848.  ^ent  by" 

r   A.  B.  plaintiff,    -j     Upon  motion  this  day  made  unto  this  conaent. 
•J  and  >court,  by  Mr.  £.  of  counsel  for  the  plaintiff ; 

IC.  D.  defendantjit,,^  alleged,  that  by  an  order  dated  the 


[  ]  day  of  [  ],  it  was,  by  consent,  ordered,  that  all  matters 

in  difference  should  be  referred  to  the  arbitration,  award,  and  final  de- 
termination of  X.  Y.,  Esquire,  banister-at-law>  who  was  to  make  his 
award  on  or  before  the  [  ]  day  of  [  ]  ;  [if  ^^^  ^ime  has  been 

enlarged  before,  insert  the  following  clause,  "  that  by  an  order  dated  the 
[  ]  day  of  [  ],  it  was  ordered,  that  the  time  for  the  said 

arbitrator  to  make  his  award  should  be  enlarged  until  the  [  ] 

day  of  [  ] ;"]  that  the  said  arbitrator  has  not  yet  been  able  to 

make  lus  award ;  and  therefore  it  was  prayed  that  the  time  for  the  said 
arbitrator  to  make  his  award  may  be  \jf  the  order  be  for  a  second  enlarge^ 
ment  sag  "  further  "]  enlarged  to  the  [  J  day  of  [  ]. 

Which  is  ordered  accordingly ;  Mr.  F.  of  counsel  for  the  defendant 
consenting  thereto. 


LVII. 

B.  V.  D.  [or  "  In\     ^* '^®  "plaintiff's  "  [or  "  defendant's"]  attorney,  or  Sommons 

the  matter  of  ar-   agent,  attend  me  at  my  chambers,  in  Rolls  Garden,  at  ^**'  «"jarg«- 

bitration  between   [  ]  of  the  clock  in  the  "  forenoon,"  [or  "  after-  Jidge  ^  * 

A.  B.  and  C.  D."  /  noon,"]  to  show  cause  why*  the  time  (n)  limited  for  the  «»der  the 

ttatute. 
(n)  The  ezpretsion  in  the  statute  is  "  to  enlarge  the  term  /*'  see  p.  144. 

B   B    B 
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arbitrator's  making  his  award  between  the  parties  should  not  be  en- 
larged until  the  [  ]. 

Dated  the  [  ]  day  of  [  ],  a.  d.  [  ]  (o). 

[Judge's  8ignatur€.'\ 


LVIII. 

Upon   hearing  the    attornies  or  agents    on  both 
sides,  and  upon  reading  the  affidavits  of  G.  H.  and 
I.  K.,  I  do  order  *  that  the  time  limited  for  the  arbi- 
trator making  his  award  between  the  parties  "  in  this 
cause  "  [or  "  in  this  matter  "]  be  enlarged  until  [  ]  next. 

Dated  the  [  ]  day  of  [  ]. 

[Judge's  signature.^ 


Jadge's         B.v.  D.  [or"  In^ 
order  for       the  matter  of  ar- 
enlai^        bitration  between 
ment  under  A.  B.  and  C.  D." 

the  statute. 


]. 

]  year  of 


LIX. 

In  the  Queen's  Bench. 

[  ]  the  [  ]  day  of  [ 

A.  D.  [  ],  in  the  [ 

the  reign  of  Queen  Victoria. 

Upon  reading   the  rule  made  in    this  ''cause''  [or 

matter  "]  on  [date  of  rule  embodying  submissum],  and 

'the  affidavits  of  G.  H.  and  I.  K.  it  is  ordered,  that  "  the 

defendant"  [or  *' C.  D.  in  the  said  rule  and  affidavits 

and  C.  D."    J  mentioned  "]  upon  notice  of  this  rule  being  given  to  him 
or  his  attorney,  shall  upon  the  [  ]  day  of  [  ]  show  cause 

why  *  the  time  limited  for  the  arbitrator  making  his  award  between  the 
parties  should  not  be  enlarged  until  [  ].      Upon  the  motion  of 

Mr.  [  ]. 

By  the  Court 


Rule  nisi       A.B.v.  C.D.\ 
forenlarging  [or  "  In   the 
time  under    matter  of  ar- 
the  statute,  bitration    be- 
tween  A.  B. 


In  the  Queen's  Bench. 


LX. 

[  ]  the  [  ]  day  of  [  ], 

A.  D.  [  ],  in  the  [  ]  year  of  the 

reign  of  Queen  Victoria. 


(o)  Sec  p.  2,  ch.  3,  8.  2,  d.  3,  p.  143,  as  to  enlargement  of  time  by  the  courts. 


i 

J 


PROCEEDINGS  DURING  THE  REFERENCE.  739 


A.B.v.C.DA 
[or  "  In  the 
matter  of  ar- 
bitration be- 
tween A.  B. 
and  C.  D. 


Upon  reading  the  rule  made  in  this  "  cause,"  [or  "  mat-  ^^^^^^JJJ". 
ter/']  OD  [date  of  rule  nisi],  the  affidavits  of  G.  H.  and  laigmg 
I.  K.,  [the  affidavits  in  answer,  if  any,']  and  upon  hearing  time  under 
Mr.  [  ]  of  counsel  «  for  the  plaintiff,"  [or  "  for  *^*  '^^^' 


A.  B.  in  the  said  rule  mentioned,"]  and  Mr.  [  ]  of 

counsel  "  for  the  defendant,*'  [or  "  for  C.  D.  in  the  said  rule  mentioned,"] 
it  is  ordered  *  that  the  time  limited  for  the  arbitrator  making  his  award 
between  the  parties  in  this  '*  cause "  [or  **  matter "]  be  enlarged  until 
[  ]  next. 

By  the  Court. 


LXI. 

[Commenee  the  summons  as  tn  Form  LVIL  as  far  as  the  asterisk,  and  Sammons 
continue]—"  the  plaintiff*'  [or  "  the  said  A.  B."]  should  not  be  at  liberty  fo'  !«▼«  to 
to  revoke  and  make  void  the  power  and  authority  of  the  arbitrator  to 
make  his  award  in  the  reference  herein.    [Conclude  as  in  the  Form 
LVIL]  ip). 


LXII. 

[Commence  the  order  as  in  Form  LVIIL,  as  far  as  the  asterisk,  and  Judge's 
cofUtnttc]— that  "  the  plaintiff"  [or  "  the  said  A.  B."]  be  at  liberty  to  re-  i^*jf°'„. 
voke  and  make  void  the  power  and  authority  of  the  arbitrator  to  make  his  voke. 
award  in  the  reference  herein.     [Conclude  as  in  Form  LVIIL] 


LXIII. 

[Commence  the  rule  as  in  Form  LIX.,  as  far  as  the  asterisk,  and  con-  Rule  nisi 

tinue  as  in  Form  LXL,  concluding  as  in  Form  LIX],  ^^  J«ave  to 

reyoke. 


LXIV. 

[Commence  the  rule  as  in  Form  LX.,  as  far  as  the  asterisk,  and  con-  j^^^y^^" 
^ttiie  as  in  Form  LXII,,  concluding  as  in  Form  LX^  leave  to 

revoke. 


(p)  See  P.  2,  ch.  8,  s.  8,  d.  2,  p.  151,  as  to  revocation  by  leave  of  court. 
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Revocation 
of  rabmifl- 
sion  by  a 
party. 


LXV. 

Know  all  men  by  these  presents,  that  I,  A.  B.  of  [  ],  have  re- 

voked, annulled,  and  made  void,  and  by  these  presents  do  revoke,  annul, 
and  make  void  all  the  power  and  authority  which  by  [recite  the  suhmis- 
sum,/oriiutance,']  a  certain  agreement  of  reference  in  writing,  made  the 
[  ]  day  of  [  ],  A.  D.  [  ]  between  me  the  said 

A.  B.  and  C.  D.  of  [  ],  were  conferred  upon  X.  Y.  of  [  ]> 

the  arbitrator  thereby  appointed  to  award  and  determine  on  certain 
matters  in  difference  between  me  and  the  said  C.  D. ;  and  I  do  hereby 
discharge  and  prohibit  the  said  X.  Y.  from  making  any  award,  or  from 
any  further  proceeding  in  the  said  arbitration. 

As  witness  my  "  hand,"  [tf  the  ntbmission  be  by  bond  or  deed  say] 
"  hand  and  seal,"  this  [  ]  day  of  [  ],  a.  d.  [  ]  (?)• 

Witness,  A.  B,  [if  by  deed^  L.  S.] 

O,  P. 


Notice  of 
leTocation 
to  arbitra- 
tor. 


LXVI. 


Sir, 


I  hereby  give  yon  notice  that  by  a  writing  nnder  my  hand  and  seal, 
made  on  the  [  ]  day  of  [  ],  a.  d.  [  ],  I  bave 

revoked,  annulled,  and  made  void  your  authority  as  arbitrator ;  and  I 
hereby  discharge  and  prohibit  you  from  further  proceeding  in  the 
matters  of  the  arbitration  between  me  and  C.  D. 

Dated  the  [  ]  day  of  [  ],  a.  d.  [  ]. 

To  X.  Y.,  Esq.  A.  B. 


Notice  to 
parties  of 
award 
made. 


LXVII. 

Gentlemen, 
I  hereby  give  you  notice  that  I  have  made  and  published  my  award  in 
writing  respecting  the  matters  in  difference  between  Mr.  A.  B.  and  Mr. 
C.  D.  referred  to  me,  and  that  it  lies  at ''  my  chambers,"  [or  other  place 
specified,']  ready  to  be  delivered. 
The  charges  amount  to  £  [  ]  (r). 

Yours  trulyt 


],  A.  D.  [ 


]. 


The  [  ]  day  of  [ 

To  Mr.  A.  B.  and  Mr.  6.  H.,  attorney  for  Mr.  A.  B., 
and  to  Mr.  C.  D.  and  Mr.  I.  K.,  attorney  for  Mr.  C.  D. 


X.Y, 


(q)  See  p.  2,  eh.  8,  s.  8,  d.  1,  p.  147, 
as  to  revocation  by  a  party. 

(r)  See  P.  2,  ch.  5,  s.  1,  dd.  2,  3,  pp. 

239,  240,  as  to  publishing;  and  deliver- 


ing the  award.  Also  P.  8,  ch.  9,  s.  2, 
d.  1,  p.  617,  as  to  effect  of  notice  on  the 
parties. 
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AWARDS. 


LXVIII. 

[See  order  qfNisi  Prius  on  the  usual  terms.  Form  Xlll.^^^a)  Whereaa  ^^ard  on  s 
at  the  assizes  held  at  Kingston  upon  Thames,  in  and  for  the  county  of  ^^  o?  ^ 
Surrey,  on  Monday,  the  23rd  day  of  March,  a.  d.  1846,  before  the  JSight  Nisi  Prius 
Honorable  Thomas  Lord  Denman,  Chief  Justice  of  our  Lady  the  Queen,  ?°  the  usual 
assigned  to  hold  pleas  before  the  Queen  herself;  the  Honorable  Edwara 
Hall  Alderson,  Knight,  one  of  the  Barons  of  our  said  Lady  the  Queen,  xtccital  of 
of  her  Court  of  Exchequer;  and  others  their  fellows.  Justices  of  our  part  of  order 
said  Lady  the  Queen,  appointed  to  take  the  assises  for  the  said  county  of  ^?^ 
Surrey,  according  to  the  form  of  the  statute  in  that  case  made  and  pro- 
vided :  on  the  trial  of  a  cause  in  which  A.  B.  was  plaintiff,  and  C.  D. 
defendant ;  it  was  ordered  by  the  court,  with  the  consent  of  the  parties, 
their  counsel,  and  attomies ;  that  a  verdict  should  be  entered  for  the 
plaintiff,  damages  the  amount  in  the  declaration  in  the  above  cause  men- 
tioned, cost  408. ;  but  that  such  verdict  should  be  subject  to  the  awards 
order,  arbitrament,  final  end,  and  determination  of  me,  X.  Y.,  Esq., 
banrister-at-law ;  who  was  by  the  same  order  empowered  to  direct,  that  a  ^  power  to 

verdict  should  be  entered  for  the  plaintiff  or  for  the  defendant,  as  I  !^®  *^^i*Sl 

,  ,        ,  .        ,  tor  over  tire 

should  think  proper ;  and  to  whom  the  above-mentioned  cause,  and  all  verdict, 
matters  in  difference  between  the  parties,  were  thereby  referred ;  to  order  ^  *»"*® 
and  determine  what  I  should  think  fit  to  be  done  by  either  of  the  said  torsreferred. 
parties  respecting  the  matters  in  dispute ;  so  as  that  I  the  said  arbitrator 
should  make  and  publish  my  award  in  writing  respecting  the  matters  Of  manner 
referred,  ready  to  be  delivered  to  the  said  parties,  or  to  either  of  them  ;  ^  ^^}^  u^ 
or  if  they,  or  either  of  them  should  be  dead  before  the  making  of  the  made, 
award,  to  their  respective  personal  representatives  who  should  require 
the  same :  on  or  before  the  fourth  day  of  the  then  next  Easter  term,  or  Of  power  to 
on  or  before  any  other  day,  to  which  I  the  said  arbitrator  should,  by  any  J^r  t^ei^  " 
writing  under  my  hand,  to  be  indorsed  on  the  said  order,  from  time  to  large  the 
time  enlarge  the  time  for  making  my  award.  time. 

And  whereas  it  was  also  ordered  that  the  costs  of  the  said  cause,  to  be  Of  power  to 
taxed,  should  abide  the  event  of  the  said  award ;  and  that  the  costs  of  *^®  a^bitra- 
the  reference  and  of  my  award,  to  be  taxed,  should  be  in  the  discretion  cosu. 

(a)  See  P.  2,  ch.  5,  s.  2,  p.  244,  as  to  the  form  of  the  award. 
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of  me  the  said  arbitrator,  who  might  direct  and  award  to  and  by  whom, 

and  in  what  manner,  the  same  should  be  paid. 

Of  enlaigc*       And  whereas  I  the  said  arbitrator,  on  the  2nd  day  of  April,  a.  d.  1846, 

^e^by  the  ^^'  ^^  writing  under  my  hand,  indorsed  on  the  said  order,  enlarge  the 

arbitntor.    time  for  making  my  award  until  the  fourth  day  of  Michadmas  Term  then 

next. 
Of  further        And  whereas  I  the  said  arbitrator,  on  the  7th  day  of  July,  a.  d.  1846, 
enhugement  djd,  by  writing  under  my  hand,  indorsed  on  the  said  order,  further  en- 
large the  time  for  making  my  award  until  the  fourth  day  of  Michadmas 
Term,  a.  d.  1847. 

Now  I  the  said  arbitrator  having  taken  upon  myself  the  burthen  of 

this  reference,  and  having  duly  weighed  and  considered  the  several 

Aurard  of     allegations  of  the  said  parties,  and  also  the  proofs,  vouchers,  and  docu- 

oe  ^  '^^'ih    ^^^^  which  have  been  given  in  evidence  before  me ;  do  hereby  make  and 

premifles.      publish  my  award  in  writing  of  and  concerning  the  matters  above  re£enned 

to  me  (6),  in  manner  following,  that  is  to  say : — 
On  iuue  on     As  to  the  issue  firstly  joined  in  the  said  cause  (c),  I  award  and  adjudge, 
non  aMump-  ^i^  ^^^^  defendant  did  promise  in  manner  and  form,  as  the  plaintiff  has  in 

the  declaration  in  the  said  cause  complained  against  him. 
On  iniie  on     ^^^  ^  ^  ^  iBavte  secondly  joined  in  the  said  cause,  I  award  and 
tiavene  to    adjudge,  that  the  defendant  did  not  pay  to  the  plainUff,  nor  did  the  plaintiff 
plea  of  pay-  accept  of  and  from  the  defendant  the  sums  in  the  last  plea  of  the  defend- 
ant in  the  said  cause  mentioned,  or  any  part  of  them,  in  full  satisfaction 
and  discharge  of  all  the  causes  and  rights  of  action  in  the  declaration 
mentioned,  in  manner  and  form,  as  the  defendant  has  in  his  last  plea 
alleged. 
Award  of        ^^^  ^  further  award  and  adjudge,  that  the  plaintiff  has  sustained 
damages  in  damages,  by  reason  of  the  non-performance  by  the  defendant  of  the  pro- 
the  caiue.     mises  in  the  declaration  mentioned,  to  the  amount  of  [  ]  [^  ** 

better  to  state  the  swm  in  words  than  injiffures']  pounds,  which  sum  I  award 
^J«^<>»  ^  and  direct  the  defendant  to  pay  to  the  phuntiff  (d ). 
V  rd'  t  to        ^^^  ^  further  award  and  direct  that  the  verdict  which  has  been  entered 
Btand,  but    ^^r  the  plaintiff  do  stand ;  but  that  the  entry  of  damages  be  reduced  to 
for  reduced  the  sum  of  £  [  ]  above  mentioned  (e). 

'^™^^^''         And  I  further  award  and  adjudge  that  there  are  no  matters  in  differ- 

othOTmat-^  ence  between  the  {Parties  other  than  those  in  the  said  cause,  {or  **  And  as 

ters  in         to  the  matters  in  difference  between  the  parties  other  than  those  in  the 

difference,    gaid  cause,  I  award,  adjudge,  and  direct,  that  the  defendant  do  pay 

to  the  plaintiff  the  sum  of  [  ]  pounds,  in  fiill  satisfaction  and 


(5)  See  P.  2,  ch,  5,  s,  4,  dd.  1,  4,  5, 6,  (c^)  See  P.  2,  ch.  6,  f .  4,  p.  855,  as  to 

pp.  250,  260>  as  to  awarding  of  and  con-  awarding  damages. 

cemiiiff  the  premises.  (e)  See  P.  2,  ch.  6,  8.  3,  p.  350,  as 

(c)  Sec  P.  2,  ch.  6,  s.  2,  d.  4,  p.  343,  to  awarding  a  verdict 
RS  to  awarding  on  the  ittsucs. 
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discbarge  of  all  claims  and  demands  by  the  plaintiff  against  the  defendant 
in  respect  of  tbe  same  (/). 

And  I  further  award  and  adjudge  that  the  defendant  has  no  claim  or 
demand  against  the  plaintiff  in  respect  of  any  matters  in  difference  be- 
tween them  (^). 

And  I  farther  award  and  direct  that  the  defendant  do  pay  to  the  Award  dc- 
plaintiff  his  costs  of  and  incidental  to  the  reference  and  awards  and  that  ^"^^^" 

DAY  Dlain~ 

the  defendant  do  bear  his  own  costs  of  the  same  (A).  tiff's  cosu 

In  witness  whereof  I  have  hereunto  set  my  hand  this  5th  day  of  Aprils  of  reference 

A.  D.  1847.  ^^  *^'^- 


Signed  and  published  the  5th  day  of 
Aprils  1847>  in  the  presence  of  O.  P. 


X.Y. 


CJUAUSK8   IN    AWARDS   (t). 

1.  Whereas  by  a  certain  ''  agreement  in  writing,"  [or  **  indenture/'  Gommencc- 
bearing  date  the  [  ]  day  of  [  ],  a.  d.  [  ],  made  be-  ™^®J^ 

tween  A.  B.,  of  [  ],  ['*  of  the  first  part,"]  and  C.  D.,  of  [  ],  citing  sub- 

[''  of  the  second  part,"]  reciting  that  [lure  recite  so  much  of  the  matters  mission  by 
in  difference  as  wUl eseplain  and  justify  the  subsequent  directions  of  the  ^j^a^ 
award]  it  was  agreed  that  "  the  same"  [or ''  that  all  matters  in  differ- 
ence,*' state  the  terms  of  reference  as  the  case  may  be]  should  be  referred 
to  the  award  and  final  determination  of  me,  X.  Y.,  of  [  ].    And 

whereas  it  was  further  agreed  that  [here  set  forth  such  of  the  several 
powers  a$id  promsions  in  the  submission  as  vxtrrant  thefoUowing  directions 
qf  the  award].    Now  I  the  said  arbitrator,  &c. 


2.  To  all  to  whom  these  presents  shall  come,  we,  U.  V.  of  [  ],  Commence- 

and  X.  Y.,  of  [  ],  send  greeting.  ment  of 

Whereas  A.  B.,  of  [  ],  did  by  his  bond,  bearing  date  this  ^J^^ 

[  ]  day  of  [  ],  A.  D.  [  ],  become  bound  to  C.  D.,  aubmissiott 

of  [  ],  in  the  penal  sum  of  £  [  ]  ;  and  the  said  C.  D.,  by  hy  bond, 

his  bond,  also  bearing  date  the  day  and  year  aforesaid,  became  bound  to 
the  said  A.  B.  in  the  like  penal  sum  of  £  [  ].*    Which  bonds 

respectively  recite  that  [here  set  out  so  much  of  the  recital  in  the  bonds  as 


(/)  See  P.  2,  ch.  5,  s.  4,  d.  2,  p.  256, 
as  to  awarding  a  gross  srnn. 

(ff)  See  P.  2,  ch.  5,  s.  4,  d.  7,  p.  265, 
as  to  negativing  groundless  claim. 

(A)  See  P.  2,  ch.  7*  s.  1,  p.  370,  as  to 
awarding  costs. 

(t)  In  the  following  clauses,  appended 
to  the  Form  LXYIII.,  an  endeavour  has 
been  made  to  collect  under  one  head  a 
▼nriety  of  forms  of  the  parts  of  awards 
most  wanted   in  ordinary  practice ;   of 


modes  of  adjudicating  on  matters  which 
most  frequently  arise  for  decision ;  and  of 
directions  often  necessarily  or  beneficially 
inserted  in  an  award.  An  arbitrator,  se- 
lecting from  these  clauses,  such  as  suit  the 
subject  of  reference  before  him,  and  are 
within  the  powers  conferred  on  hira  by 
the  submission,  will  find,  it  is  hoped  ^ 
little  difficulty  in  adapting  FormLXVIII., 
or  some  of  the  other  forms  of  awards,  to 
his  own  particular  purpose. 
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sufices  to  show  what  is  referred,  and  to  explain  the  rest  of  the  award].  Under 
which  bonds  conditions  were  respectively  written  for  making  the  same 
void»  if  the  said  A.  B.  and  C.  D.  respectively,  and  their  respective  heirs, 
executors,  and  administrators,  should  observe,  perform,  and  keep  the 
award,  which  we  the  said  arbitrators  should  make  *'  of  and  conceraiog 
the  said  matters  referred,"  [jaccordmg  to  the  bonds]  ;  so  as  we,  the  said 
arbitrators,  should  make  and  publish  our  award  in  writing,  &c.  &c.  [as 
in  Form  VIL,  altering  the  person  and  tense,  as  far  as  the  commencement  qf 
the  provision  reacting  the  tunpire].    Now  we  the  said  arbitratorsy&c 


Conimeiio&>      3.  [Award,  on  submission  by  bond  as  in  Form  VIIL  Commence  as  in  the 

^^^QJ^     preceding  clause,  as  far  as  the  asterisk,] — Under  which  bonds  conditions 

mibmiasion    were  respectively  written,  that  the  said  A.  B.,  and  C.  D.  respectively,  and 

by  bond,      their  respective  heirs,  executors,  and  administrators,  should  in  all  things 

well  and  truly  stand  to,  obey,  abide  by  [continue  as  in  Farm  VIII,,  to 

the  end  of  the  recital  of  the  matters  rtferred,] ;  so  as  I  the  said  arbitrator 

should  make  and  pubUsh  my  award  [here  follow  the  provisions  of  the  bonds, 

as  to  the  deUnery  qfthe  award,  the  time  for  making  it,  and  the  power  ofen- 

largement,  changing  the  person  and  tense].    Now  I  the  said  arbitrator,  &c. 


Commence-  ^'  Whereas  by  a  certain  deed  poll,  made  and  executed  by  A.  B.,  of 
ment  of        [  ],  on  the  [  ]  day  of  [  ],  a.  d.  [  ], 

g^*  i«ri"*  and  by  a  certain  other  deed  poll,  made  and  executed  by  C,  D.  of 
by  deeda      [  ]>  0^  the  day  and  year  last  aforesaid,  after  reciting  that  [here 

I^U.  recite  such  portions  of  the  recital  in  the  deeds  poll  as  are  material  to  fir- 

plain  the  award]  it  was  agreed  that  [matters  referred]  should  be  referred 

to  the  award  of  me,  X.  Y.  of  [  ],  &c.  &c. 


Commence-  ^*  'Whereas  by  an  order  of  reference  made  by  the  Honorable  Sir  Thomas 
ment  of  Coltman,  Knight,  one  of  the  judges  of  her  l^ajesty's  Court  of  Common 
Bubmia^oiT  ^^®*®'  ^  matters  in  difference  in  a  certain  cause  then  pending  in  the 
by  a  judge's  said  court,  between  A.  B.  plaintiff,  and  C.  D.  defendant,  were  referred  to 
order.  me,  X.  Y.,  Esq.,  barrister-at-law,  in  manner  and  form  as  by  the  said 

order,  reference  being  thereto  had,  will  more  fully  and  at  large  appear. 


Commence-  6.  Whereas  by  an  order  made  at  the  sittings  of  Nisi  Prius,  held  "  at 
"w^Jd'^  Westminster,  in  and  for  the  county  of  Middlesex,"  [or  "  at  the  GuildhaD, 
reciting  an   i^  ^^^^  ^'^^  ^^^  ^^^V  ^^  London,"]  on  the  [  ]  day  of  [  ],  a.  d. 

order  of       [  ],  before  the  Right  Honorable  lliomas  Lord  Denman,  Chief 

made^at"  he  ^^^^^^  ^^  ®^  ^^Y  *^®  Queen,  assigned  to  hold  pleas  before  the  Queen 


J 
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herself,  [or  before  any  other  Judge  as  in  the  order  of  reference,']  ;  in  a  cer-  sittings  in 
d.  •  o  Iiondon  or 

tarn  cause,  &c.  Westmin- 

ster. 

7.  [For  the  form  of  recital  qf  an  order  qf  Nisi  Prius  made  at  the  assizes,  Commwice. 
see  the  commencement  of  Form  LXVIIL']  ailwd  on  a 

reference  at 
the 


8.  l^  the  form  of  recital  of  an  order  qfNisi  Ptius  referring  an  indict^  Commence- 
ment,  see  the  commencement  of  Farm  LXX.]  awwd  ona 

reference  of 
anindici- 

9.  Whereas  hy  a  rule  of  the  Court  of  Queen's  Bench,  made  the  [         In' 
day  of  [  ],  A.  D.  [  ]>  in  a  cause  wherein  A.  B.  was  Qjent  of 
plaintiff,  and  C.  D.  defendant,  it  was,  hy  consent,  ordered,  that  all  matters  award  on 
in  dispute  between  the  said  parties  should  be  referred  to  the  award  of  me,  w^?"? 
X.  Y.,  of  [                 J.  court. 


10.  Whereas  by  a  certain  order  made  by  the  Lord  High  Chancellor  [or  Commence- 
as  the  case  may  be'],  on  the  [  ]  day  of  [  ],  a.  d.  [  ],  nfcnt  of  an 

^  AWiUu  on  A 

in  a  certain  cause  then  depending  in  the  High  Court  of  Chancery,  where-  submission 
in  A.  B.  was  the  plaintiff  and  C.  D.  and  £.  F.  the  defendants,  it  was  by  by  order  of 
the  consent  of  the  said  parties  and  their  counsel  ordered,  that  [state  the  ^^^u^^^^* 
terms  ofrrference]. 


1 1 .  [Recite  the  submission,  as  to  the  c^ipotnfmatt  of  the  arbitrators,  andthe  B^tal  in 
provision/or  <g,pointin!,  an  un^e,  and  ^k  other  parts  a,  n.,y  be  neces-^^ 
sary,  andproceed], — And  whereas  the  said  U.  V.  and  X.  Y.  did  by  a  writ- 
ing under  their  hands,  bearing  date  the  [  ]  day  of  [  ],  indorsed  Appoint- 
on  the  said  order  of  reference  [or  as  the  case  may  be],  appoint  me,  A.  Z.,  ment  of 
of  [           ],  to  be  the  umpire,  pursuant  to  the  said  order.  "And  whereas  ^^P^^^ 
the  said  U.  V.  and  X.  Y.  did  not  make  any  award  of  and  concerning  the 
premises  before  the  [              ]  day  of  [               ],"  [the  Umit  of  the  arbi*  ^^^  imde" 
trators*  authority].    [Where there  is  no  Umit,  say  instead  "And  whereas  award, 
the  said  U.  V.  and  X.  Y.  have  not  made  any  award  concerning  the  mat- 
ters referred,  but  have  finaUy  and  altogether  disagreed  respecting  the 
same."]    Now  I,  said  A.  Z.,  having  taken  upon  myself  the  charge  of  this 
reference,  and  having  heard,  examined,  and  considered  the  allegations* 
witnesses,  and  evidence  of  both  the  said  parties  concerning  the  premises ; 
do  make  this  my  umpirage  in  writing  of  and  concerning  the  premises,  in 
the  manner  following :  that  is  to  say  :~I  award  and  adjudge,  &c.  &c. 


746  APPENDIX  OF   FORMS. 

Prmmble  to  12.  [For  ihefomu  qf  wordt  in  which,  after  makimg  the  neeeseary  recitals ^ 
'  part  of  ^^  arbitrator  may  introduce  his  decision  and  adjudication  en  the  several 
the  awacd.   matters,  see  Forms  LXVIII.—LXXV.} 


Award,  13,  ^Porm  of  adjudication  on  a  cause  rrferred  hrfore  issue  joined]. — I 

ffood  cause  ^^^^  ^^^  ^^®  plaintiff  lias  good  causes  of  action  against  the  defendant 
of  action  on  on  the  first  and  second  count  in  the  declaration  for  the  sum  of  £  f  ] ; 
twocoants,  ^jjich  sum  I  direct  the  defendant  to  pay  to  the  pluntiff :  andTforther 
action  on  award  that  the  plaintiff  has  no  cause  of  action  against  the  defendant  on 
third  oount  the  third  count  in  the  declaration  (k). 


Award  de-  14.  [Coiwe  rrferred  brforepled,  the  following  is  a  sufficient  determsna" 

^*^^^  fion].— I  award  that  the  defendant  shall  pay  to  the  plaintiff  £  [              ] 

in  full  of  all  ^^  full  of  all  demands  in  the  aboy»-mentioned  cause. 

demands  in 
the  cause. 

Award  on  15.  And  as  to  the  issues  firstly,  secondly,  and  fourthly  joined  in  this 

the  several  cause,  I  award  and  find  for  the  plaintiff;  and  as  to  the  issues  thirdly  and 

issues  in  x-             »                                                  / 

the  cause,  fifthly  joined  in  the  cause,  I  award  and  find  for  the  defendant. 


Award  on         ^^*  ^^  ^  ^®  ^^^  firstly  joined  in  this  cause,  I  award  and  find,  that  the 

non  aa-        defendant  "  did"  [or  "  did  not"]  promise  in  manner  and  form  as  the 

'^^P'l^*       plaintiff  has  in  the  declaration  complained  against  him ;    [if  award  for  the 

plaintiff  proceed  thus"]  and  I  assess  the  damages  of  the  plaintiff  hy  reason 

of  the  defendant's  not  performing  his  promises  in  the  declaration  alleged 

at  £  [  ],  which  sum  I  direct  the  defendant  to  pay  to  the  pUuntiff. 


Award  on  17*  As  to  the  issue  joined  on  the  plea  of  non-assumpsit,  I  award  and 
non  assump-  adjudge,  that  as  to  so  much  of  the  declaration  in  this  cause,  as  relates  to 
sit  on  the  goods  sold  and  delivered  hy  the  plaintiffs  to  the  defendant,  and  to  money 
counu,  part  P^^  ^Y  ^^^  plaintiffs  to  the  defendant  for  the  use  of  the  defendant,  the 
for  plaintiff,  defendant  did  promise  in  manner  and  form,  as  the  plaintiffs  have  alleged ; 
P"T^[^°^  and  as  to  the  residue  of  the  declaration,  that  the  defendant  did  not  pro- 
mise as  the  plaintiffs  have  alleged  (/) :  and  I  assess  the  plaintiff's  da- 
mages at  the  sum  of  £  [  ],  which  I  direct  the  defendant  to  pay. 


Award  on        18.  Plea,  except  as  £50  non-assumpsit  j  as  to  £50 /encler].— As  to  the 
tender  as  to 

(I)  See  P.  2,  ch.  6,  s.  2,  d.  3,  p.  342,         (0  See  P.  2,  ch.  6,  r.  2,  d.  4,  p  848, 
as  to  awarding  on  the  cause  before  issue       as  to  awarding  on  the  issues, 
joined. 
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iBsue  firstly  joined  in  this  cause,  I  award  and  find,  that  the  defendant  *'  did"  part,  on  non 
or  "  did  not"]  promise  to  a  larger  amount  than  the  som  of  £50  [if  for  the  JJ^^^* " 
plaintiff,  proceed  thus],  **  and  I  assess  the  plaintiff's  damages  by  reason 
of  the  defendant's  not  performing  his  promises  alleged  in  die  dedaration 
at  the  sum  of  £  [  ],  over  and  above  the  said  sum  of  £50/'  which 

sum  of  £  [  ]  I  direct  the  defendant  to  pay  to  the  plaintiff.    And 

as  to  the  issue  secondly  joined  in  this  cause,  I  award  and  find,  that  the 
defendant  "  did"  [or  "  did  not"]  tender  and  offer  to  pay  to  the  plaintiff 
the  sum  of  £50,  as  the  defendant  in  his  second  plea  has  alleged. 

19.  As  to  the  issue  joined  in  this  cause,  I  award  and  find,*' that  the  de-  -^^^  ^^ 
fendant  was  indebted  to  the  plaintiff  in  the  sum  of  £  [  ], ''  the  debt  indebitatus 

in  the  declaration  alleged"  [or  "parcel  of  the  debt  in  the  declaration  al-  in  debt. 
leged ;  and  that  the  defendant  never  was  indebted  to  the  plaintiff  in  the 
residue  of  the  debt  mentioned  in  the  declaration  '*] ;  and  I  direct  the  de- 
fendant to  pay  to  the  plaintiff  the  said  sum  of  £  [  ] ;"  [or  *'  that 
the  defendant  never  was  indebted  to  the  plaintiff  in  the  sum  in  the  de- 
claration mentioned  or  in  any  part  thereof"]. 


20.  [Debt,  plea,  nunquam  indebitatus,  except  as  to  £50,  and  payment  into  Award  iu 
court  of  that  amount']. — ^And  as  to  the  issue  joined  in  this  cause,  I  award  ^«*»*  when 
and  find,  "  that  over  and  above  the  sum  of  £50  pud  into  court  by  the  de-  ^^%^ 
fendant,  the  defendant  was  indebted  to  the  plaintiff  in  £  [  ],  parcel 

of  the  debt  in  the  declaration  mentioned,  in  manner  and  form  as  in  the 
declaration  alleged ;  and  that  the  defendant  never  was  indebted  to  the 
plaintiff  in  the  residue  of  the  debt  in  the  declaration  mentioned,  in 
manner  and  form  as  in  the  declaration  alleged ;  and  I  direct  the  defendant 
to  pay  the  plaintiff  the  said  sum  of  £  [  ];  [or"  that  except  as  to 

the  sum  of  £50  paid  into  court  by  the  defendant,  the  defendant  never 
was  indebted  to  the  plaintiff  in  the  debt  in  the  declaration  alleged  or  in 
any  part  thereof']. 

21.  I  award  and  find  that  the  "writing  obligatory"  [or  "  indenture,"  or  ^^^  ^^^  ^^ 
"  articles  of  agreement"]  "  is"  [or  "  is  not"]  the  deed  of  the  defendant  fectum. 

in  manner  and  form  as  the  plaintiff  has  alleged.     [If  for  the  plaintiff  in  j^g^aaf^  jn 
covenant  proceed]  And  I  assess  the  damages  of  the  plaintiff  on  occasion  covenant, 
of  the  breaches  of  covenant  alleged  in  the  declaration  at  £  [  ], 

and  direct  the  defendant  to  pay  the  same  to  the  plaintiff. 


22.  [In  debt  on  indemmty  bond,  where  a  breach  has  been  assigned  in  the  f^^  ^ 
pleadings].    And  I  award  and  find,  that  the  defendant  did  not  indemnify  demnity 
and  save  harmless  [stating  the  breach  as  in  the  pleadings],  but  wholly  bond. 
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neglected  and  refuted  so  to  do,  contrary  to  the  tenor  and  effect  of  the 
bond  declared  on :  and  I  asaeee  the  damages  of  the  plaintiff  by  reason  of 
the  breach  of  the  condition  of  the  said  bond  assigned  in  the  pleadings  in 
this  cause  at  £  [  ],  and  I  direct  the  defendant  to  pay  the  same 

to  the  plaintiff. 


Awaid  in        23.  I  award  and  find  that  the  defendant  doth  detaia  the  "  goods  snd 

detinue.       chattels''  \or  as  the  facts  may  be]  in  the  declaration  mentioned,  in  manner 

and  form  as  the  plaintiff  has  alleged ;  and  I  award  and  find  the ''  goods 

and   chattels"  [or  other  things]  so  detained  to  be  of  the  value  of 

£[  ]. 


Award  on  24.  I  award  and  find  that  the  defendant "  is  "  [or  "  is  not  '*]  guilty  of 
ffdltv  ^  the  [in  case  and  trover,  say  "  grievances  " — in  trespass,  say  "  trespasses  "] 
case,  trorer^  laid  to  his  charge  in  the  declaration  [if  for  the  plaintiff,  proceed] ;  and  I 
and  tree-      assess  the  damages  of  the  plaintiff  on  the  occasion  thereof  at  £  [  ]t 

'^'  which  sum  I  direct  the  defendant  to  pay  to  the  plaintiff. 


Award  on        25.  I  do  award,  order,  and  determine  as  to  the  first  issue  joined  between 
not  guilty,    ihe  parties,  that  the  defendant  is  not  guilty  of  the  trespasses  in  the  deda- 
and^ewas-  ^^^^^  ^  ^^®  action  laid  to  his  charge,  except  as  hereinafter  mentioned ; 
signment  in  and  as  to  the  second  issue,  I  do  find  for  the  defendant— that  he  did  not  of 
^''^^P'''*      his  own  wrong,  but  for  such  cause  as  the  defendant  hath  in  his  plea 
alleged,  assault,  beat,  bruise,  or  ill-treat  the  said  plaintiff,  as  he,  the  said 
plaintiff,  has  stated ;  and  as  to  the  last  issue  joined  between  the  parties,  I 
do  award,  determine,  and  find,  that  the  defendant  is  guilty  of  the  tres- 
passes newly  assigned ;  and  I  do  assess  the  damages  of  the  said  plaintiff 
on  account  of  the  trespasses  newly  assigned,  over  and  above  his  costs  and 
charges,  to  one  shilling  (m). 


Award  of        26. 1  find  that  the  plaintiffs  have  sustained  damages  from  the  defendants, 
^»xaag^  in  occasioned  by  the  causes  of  action  for  which  the  said  action  was  brought 
to  the  amount  of  [  ]  pounds,  [  ]  shillings,  and  [  ] 

pence ;  and  I  assess  the  plaintiff^s  damages  at  the  said  sum  of  [  ] 

pounds,  [  ]  shillings,  and  [  ]  pence,  and  award  and 

direct  the  defendants  to  pay  the  same  to  the  plaintiff. 

[This  form,  it  is  to  be  observed,  does  not  decide  on  whieh  counts  the 

(m)  See  P.  2,  ch«6,  s.  4,  p.  356,  as  to  awarding  damages  on  new  assignment. 
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pUttntiffiB  entitled  to  recover.     See  special  award  as  to  damages,  clause 
67,  Form  LXVIIL]  Cn). 

27.  [.Fbr  the  mode  of  awarding  on  matters  not  in  the  cause.    See  Form  Award  as 

cause. 

28.  [^Cause  and  all  matters  in  difference  rrferred,  pleas  in  the  action.  Award  fbr 
non-assun^t,  and  set-off  ].^l  award  and  adjudge,  that  the  defendant  ^^^^<>^ 
did  promise  in  manner  and  form  as  the  plsdntiff  in  his  declaration  in  the  get-off. 
said  cause  has  complained  against  him. 

And  I  assess  the  damages  sustained  by  the  plaintiff  in  respect  of  the 
causes  of  action  alleged  in  the  declaration  at  the  sum  of  fifty  pounds. 

And  I  further  award  and  adjudge,  that  the  plaintiff  was  and  is  indebted 
to  the  defendant  in  manner  and  form,  as  the  defendant  has  in  his  second 
plea  in  the  said  cause  alleged. 

And  I  further  award  and  adjudge,  that  the  plaintiff  was  and  is  indebted 
to  the  defendant  in  respect  of  the  causes  in  the  said  plea  alleged  in  the 
sum  of  eighty  pounds. 

And  I  further  award  and  direct,  that  the  stun  of  fifty  pounds  assessed 
for  the  plaintiff  be  allowed  out  of,  and  deducted  from,  the  sum  of  eighty 
pounds  found  due  to  the  defendant ;  and  that  the  plaintiff  pay  to  the  de- 
fendant the  sum  of  thirty  pounds,  the  balance  (0). 


1 
29*  I  award  that  the  action  shall  cease,  and  be  no  further  prosecuted(p).  g^|  p^g. 


30.  I  award  that  the  verdict  entered  for  the  plaintiff  do  stand,  but  that  Awiurd  of 
the  damages  be  reduced  to  £  [  ^(q).    [When  the  ar^raior  ^^^^"^^ 
is  empowered,  and  thinks  fit  to  order  speedy  «wca^fo«].— And  I  further  with  certifi- 
award  and  certify,  that  in  my  opinion,  execution  ought  to  issue  in  this  ^'^^^ 
action  for  the  said  damages  [or  for  £  [  ],  parcel  of  the  said  S^Ln. 
damages]  '* forthwith  *'  [or  "at  any  time  not  sooner  than  the  [  ] 

day  of  [  ]  next "]. 

31.  I  award  that  the  verdict  which  has  been  entered  for  the  plaintiff  be  Award  of 
set  aside,  and  instead  thereof  "  that  a  nonsuit  be  entered**  (r),  [or  "  that  a  ^'^^^ 
verdict  be  entered  for  the  defendant  on  all  the  issues  "].  defendant. 

(n)  See  P.  2,  ch.  6,  s.  4,  p.  855,  at  to     tlie  toffidency  of  an  award  of  a  stet  pro- 
dainafles.  cessus. 

«  ^??  ^  F'  ^'  *'^'  ^'  ■•  *'  ^-  ^'  P-  ^^^ '         ^^)  ^  **•  2*  «^-  ^'  "•  ^>  P-  850,  as  to 
F.  2,  CD.  6,  s.  4,  p.  361,  as  to  awarding     awarding  a  verdict. 

Wance  to  defendant.  (r)  See  P.  2,  ch.  6,  s.  1,  p.  887,  as  to 

( p)  See  P.  2.  ch.  6,  s.  1,  p.  887,  as  to     award  of  a  nonsciit. 
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Award  of 
yerdict  for 
defendant 
on  aome 
issues. 

Award  on 
a  demorrer. 


32.  [As  in  the  above  eUmse  31,  as  far  as  the  word  "  thereof**^  —  that 
verdict  be  entered  for  the  plaintiff  on  the  first  issue,  and  for  the  defen- 
dants on  the  second  and  third  issues. 


33.  I  award  and  adjudge  that  the  ''  first  count  in  the  declaration  *'  [or 
other  pleading]  "  is  "  [or  "  is  not "]  sufficient  in  hiw.  [If  for  the  plain, 
tiff,  add]  "  and  that  the  plaintiff  is  entitled  to  recover  from  the  defendant 
£  [  ]  "damages  on"  [or  "the  debt  mentioned  in"]  the  said 

count. 


Award  of 
entry  of 
judgment. 


34.  [When  arbitrator  empoioered  to  award  that  judgment  be  enteredl\ 
— ^And  I  further  award  and  direct  that  judgment  be  entered  for  the  plain- 
tiff [or  "  defendant"]  in  the  said  cause  (#). 


Award  of        35.  Whereas  it  was  agreed  [or  "  ordered"]  that  I  should  be  at  U- 
l!*^?^°i<L   ^^7  ^  direct  judgment  by  default  to  be  entered  against  the  defendants : 
^  — I  awardj  order,  and  direct,  that  judgment  by  default  be  entered  against 

the  defendants  in  the  said  action. 


Award  that  36.  As  to  the  above-mentioned  suit  in  Chancery,  I  award  and  adjudge, 
^^^  in  that  the  plaintiff  has  no  title  to  the  itdief  prayed  by  his  bUl ;  and  I  direct 
be  diamut-  ^^^  ^®  ^^^  ^^^  ^^  dismissed  {t) ;  [or  "I  award  and  direct  that  the  plaintiff 
ed.  do  apply  to  the  Court  of  Chancery  to  have  the  said  bill  dismissed"]. 

Award  as         37*  [BUI  by  J,  A.,  party  to  the  reference,  for  an  injunction  against  W.  D., 
between      party  to  the  reference,  and  others,  not  parties  to  the  rrference,  to  restrain  the 
bin  be'dis-    dtfendants  from  proceeding  with  an  action,]   [The  suit  having  been  referred 
missed  and   with  other  matters,  qfter  injunction  issued], — And  as  to  the  said  suit  in 
^saolred'^     Chancery,  so  far  as  regards  the  matters  in  difference  between  the  said  J. 
R.  and  the  said  W.  D.  therein,  I  find  and  award  that  the  said  injunction 
ought  to  be,  and  shall  be,  dissolved,  and  the  said  bill  dismissed  against  the 
said  W.  D..  with  costs,  to  be  taxed  by  the  proper  officer,  and  paid  by  the 
said  J.  R. :  and  I  direct  that  the  said  J.  R.  shall  accordingly,  without 
delay,  cause  and  procure  the  said  injunction  to  be  dissolved,  and  his  said 
bill  to  be  dismissed  with  costs  as  aforesaid :  and  that  if  the  said  injunc- 
tion be  not  dissolved,  and  the  said  bill  dismissed  with  costs,  so  hr  as  re- 
gards the  said  W.  D.,  on  or  before  the  fourth  day  of  Michaelmas  Tarm 
next,  then,  that  the  said  W.  D.  may  move  the  said  Court  of  Chancery  for 
that  purpose ;  and  the  said  J.  R.  shall  consent  to,  or  not  oppose,  any 
motion  or  proceeding  reasonably  made  or  taken  on  that  behalf. 


(s)  See  p.  2,  ch.  6,  s.  5,  p.  362,  as  to 
awarding  entry  of  judgment. 


{t)  See  p.  2.  ch.  6,  s.  6,  p.  367,  as  to 
award  on  a  suit  in  equity. 
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38.  {^fVhen  only  <me  demise,  and  arbUratorfinds  wholly  for  plaint^l,  ^^nxd  in 
— I  award  that  the  defendant  is  guilty  of  the  trespass  and  ejectment  laid  ^^7"*^^- 
to  hb  charge  in  this  cause :   and  I  assess  the  plaintiff's  damages  by  cate  for  im- 
reason  thereof  at  one  shiUing.    [When  arbiirator  empowered  to  certtfyfor  mediatepo*- 
immediate posseeeion.^'^And  I  further  award  and  certify,  that  in  my  opi- 
nion a  writ  of  possession  ought  to  issue  in  this  action  immediately. 


39*  I  award  that  the  verdict  entered  for  the  plaintiff  be  set  aside ;  and  Award  in 

that  instead  thereof,  that  a  verdict  be  entered  for  the  plaintiff  on  the  issue  ^J^^^^ 

on  two  de- 
joined  on  the  first  count,  damages  one  shilling,  costs  forty  shillings ;  and  mues. 

that  a  verdict  be  entered  for  the  defendant  on  the  issue  joined  on  the 

second  count. 


40.  [Ejectment  on  two  demises  rrferred'}. — I  award  and  adjudge,  that  Award  in 
the  plaintiff,  on  the  demise  of  G.  H.,  is  entitled  to  the  possession  of  a  g^j^^H^ 
certain  parcel  of  the  lands  sought  to  be  recovered  in  this  action ;  that  landB  for 
is  to  say  [here  set  out  the  part  by  boundaries  or  full  description] ;  which  ^^^  party, 
said  parcel  is  marked  out  and  coloured  red   in  the  map  annexed  to  this 

my  award.     And  I  award  and  assess  the  plaintiff's  damages  on  the  first 
count  at  one  shilling. 

And  I  further  award  and  adjudge,  that  the  plaintiff,  on  the  demise  of 
I.  K.,  is  entitled  to  the  possession  of  a  certain  other  parcel  of  the  lands 
sought  to  be  recovered  in  this  action ;  that  is  to  say  [here  set  out  this 
other  portion  by  boundaries  or  full  descriptum] ;  which  said  last-men* 
tioned  parcel  is  marked  out  and  coloured  green  in  the  above-mentioned 
map.  And  I  award  and  assess  the  plaintiff's  damages  on  the  second 
count  at  one  shilling. 

And  I  further  award  and  adjudge  that  the  residue  of  the  land  sought 
to  be  recovered  in  this  action  consists  of  [here  set  out  the  residue  by 
boundaries  or  full  description]  ;  which  said  residue  is  marked  out  and 
coloured  yellow  in  the  above-mentioned  map.  And  I  further  award  and 
adjudge  that  the  plaintiff  is  not  entitled  to  the  possession  of  the  said  residue 
of  the  said  lands ;  but  that  the  defendant  is  entitled  to  the  possession  of 
the  same. 

And  I  direct  that  the  map  above  referred  to  be  taken  and  considered  as  l^^P  to  be 
part  of  this  my  award  («).  award. 

41.  I  award  that  the  costs  of  the  cause  be  paid  by  the  defendant  to  Award  de- 
the  plaintiff  (*).  ^^^ 

cauae. 

(u)  See  P.  2,  cb.  6,  s.  8,  d.  2,  p.  358,  (x)  See  P.  2,  ch.  7,  8. 1,  p.  870,  as  to 

as  to  awarding  in  ejectment.  awarding  costs. 
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Award  each      42.  I  award  that  each  party  bear  his  own  costs  of  the  cause, 
party  to  *^      *' 

bearhu 

own  cotta 

of  caiue.  ^^^  I  award  and  direct,  that  the  defendant  do  pay  to  the  plaintiff  the  costs 

A^rard  de-  incurred  by  the  plaintiff  of,  and  incidental  to,  the  reference  and  award; 
pay  cost)  of  [^^^  ^^  arbUrator  is  to  ascertain  the  amtmnt,  add  the  following  words] 
retereflce      ''  and  I  assess  the  amount  of  the  said  costs  of  the  plaintiff  at  £  [  ], 

and  award,  and  the  costs  of  my  award  at  £  [  ]". 


Bach  to  bear     44.  And  I  further  award  and  direct  that  the  phuntiff  and  defendant  do 

his  own       ^^j^  i^^p  YaB  own  costs  of  the  reference,  and  pay  one- half  the  costs  of 

coats  of  re-  '  *^^ 

ferenceand  the  award. 

pay  half 

coats  of 

award. 

Bach  to  pay     45.  I  award  and  direct  that  one  moiety  of  the  costs  of  the  reference 

r^r^ce      *^^  award  be  borne  and  paid  by  A.  B.,  and  the  other  moiety  by  C.  D. 

and  award. 

Somede-         46.  [See  Form  LXXL'] 
fendantB  to 
pay  the 
costs. 

Award  each      47.  [Arbitrator  empowered  to  award  as  to  the  costs  of  various  actions,  and 

V^^Wr  how  they  should  be  paiU]— And  I  further  award,  that  A.  B.  shall  pay  or 
proportion  ^  i-        j  '  r  / 

of  coats.  cause  to  be  paid  ^ve  eighth  parts,  and  that  C.  D.  shall  pay  or  cause  to 
be  paid  three  eighth  parts  of  all  costs  incurred,  either  in  prosecuting  the 
action  brought  by  A.  B.  against  G.  H.,  or  of  defending  the  several  ac- 
tions wherein  I.  K.  and  L.  M.  were  plaintiffs,  and  A.  B„  M.  N.,  and 

Allowinff     ^'  ^'>  ^^  ^^y  ^^  either  of  them,  were  defendants.    And  I  further  award, 

soma  al-       that  the  sums  already  paid,  laid  out,  and  expended  by  A.  B.  and  C.  D. 

f«dy  paid   respectively,  namely,  the  sum  of  £  [  ]  by  A.  B.,  and  the  sum  of 

£  [  ]  by  G.  D.,  for,  and  towards,  and  on  account  of,  the  said 

suits,  shall  be  considered  and  deemed  as  part  payment  of  their  respective 
shares,  according  to  the  proportions  above  mentioned;  and  I  further 
award  that  all  expenses  attending  this  arbitration  and  this  my  award 
shall  be  paid  and  satisfied  by  A.  B.  and  C.  D.  in  equal  shares  and  pro- 
portions. 

Award  all 
costs  to  be 

ther  each        ^^'  L^^  ^^  clause  as  to  costs  in  Form  LXXIIJ] 

to  pay  a 

proportion. 

Award  of        49.  [Reference  of  iufonnations  and  suits  in  Chancery  respecting  the  uffmrt 
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of  some  dissenting  ch(^ls  ;  costs  of  suits  and  reference  in  the  arbitrator's  ®**'*|'>" 
discretion'].{x)^ And  as  to  the  coBts  of  the  said  suit,  and  of  this  referenee 
and  relating  thereto^  I  do  award  and  order,  that  so  much  of  such  costs  as 
have  heen  incurred  hy  the  said  relators  and  plaintiffs,  and  hy  the  said  de- 
fendants,  respectively,  in  and  ahout  establishing  the  said  chapels,  and  the 
scheme,  rules,  and  regulations  for  the  maintenance  and  conduct  of  the 
affairs  of  the  same,  as  between  solicitor  and  client^  shall  be  paid  and  re-  ^^  ^f  , 
imbursed  to  them  respectively  out  of  the  funds  and  monies  of  the  said  ^  ^  ^^f 
chapels;  and  in  case  there  shall  not  be  sufficient  funds  or  monies  of  the  lating  the 
said  chapels  immediately*  applicable  to  the  payment  of  such  costs,  I  do  ^^}^  ^ 
order,  that  the  amount  thereof,  when  ascertained,  shall  be  a  charge  upon  ^f  ^  (nnda 
the  said  chapels,  and  the  property  thereof,  to  be  paid  to  the  parties  re-  of  the 
spectively,  to  whom  the  same  shall  be  due,  with  interest  in  the  meantime  ^''^P®''* 
half-yearly,  at  the  rate  of  £4  per  cent,  per  annum ;  and  as  to  so  much  of 
the  costs  of  the  said  suits,  and  of  this  reference,  and  relating  thereto^  as  i^/ ^J^  ?^ 
have  been  incurred  by  the  said  defendant,  A.  B.,  by  reason  of  the  attempt  to  be  paid 
made  by  the  relators  and  plaintiffs  to  remove  him  from  the  office  of  ma-  by  plain- 
nager  of  the  said  chapels,  I  do  award  and  order,  that  the  same  be  paid  to 
the  said  A.  B.  by  the  said  relators  and  plaintiffs.    And  as  to  all  other 
costs  of  the  said  suits,  and  of  this  reference,  and  relating  thereto,  including  ^  ^^^ 
the  costs  of  the  supplementary  information  (which  I  determine  to  have  by  the  par- 
been  properly  filed  and  properly  framed),  and  other  charges  and  ex-  *?*•  incnr- 
penses  in  the  premises,  the  payment  of  which  is  not  hereinbefore  ordered 
and  provided  for,  I  do  award  and  order,  that  the  same  be  borne  by  the  Costs  to  be 
parties  respectively  by  whom  the  same  have  been  incurred.    And  I  do  taxed  by  a 
order  that  the  costs,  the  payment  of  which  is  hereinbefore  ordered,  shall  be  ^|^^^  ^ 
taxed  by  one  of  the  Masters  of  the  High  Court  of  Chancery.  ^^' 

.   60.  And  I  do  certify  that  this  cause  was  proper  to  be  tried  before  a  judge  ^^"^^*« 
of  the  superior  courts,  and  not  before  the  sheriff  or  judge  of  an  inferior  to  be  tried 

court  (y).  before  a 

judge. 

51 . 1  further  award  and  certify  that  the  cause  was  proper  to  be  tried  be-  Certificate 
fore  a  special  jury.  j,^. 

52.  And  I  award  and  certify  that  the  action  was  brought  to  try  8  right  Jj^^**** 

other  than  the  mere  right  to  recover  damages.  brought  to 

tiy  a  right* 

53.  And  I  further  award  afid  adjudge,  that  the  said  A.  B.  and  C.  D.  shall  ^^^^  ^^ 

•'     °  '  mutual  re" 

leases. 

{x)  See  Form  XXIII.  for  the  submis-  (y)  See  P.  2,  ch.  7,  s.  8,  p.  888,  as  to 

sion  in  this  case.  ^rtifying  for  eosts. 

C  C   C 
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each,  on  the  requimtioii  of  the  other  of  them  [$omeHme$  it  may  be  at  wtU 
to  insert,  "  such  other  having  first  performed  the  award"],  and  at  the 
costs  and  charges  of  the  party  requiring  the  same,  sign,  seal,  and  as  hit 
respective  act  and  deed,  ddirer  unto  the  other  of  them  "  mutual  releases 
of  all  claims  and  demands  in  respect  of  the  matters  in  diflS»ence  refened** 
[or  more  generallf,  **  mutual  general  releases  in  writing  of  all  and  aD 
manner  of  actions  and  suits,  causes  of  action  and  suit,  hills,  bonds,  cove- 
nants, debts,  rent,  specialties,  controversies,  trespasses,  claims,  and  de. 
mands  whatsoever,  from  the  beginning  of  the  world  until  the  time  of  the 
making  of  the  aforesaid  order  of  reference"],  \or  "  arbitration  bondi/' 
&c.,  as  the  case  may  be  (r).]  [J/  may  sometimet  be  advisable  to  add, "  ex- 
cepting anything  by  the  award  provided  to  be  done  or  suffered"]. 


Award  54.  And  I  award,  order,  and  determine,  that  the  said  damages  and  die 

"md^to  ^^  several  sums  of  money  awarded  to  be  paid,  and  the  several  |matten 

be  in  full      ^^^  things  awarded  and  directed  to  be  done  by,  or  with  regard  to,  the 

■atia&ction.  parties  to  this  reference  respectively  as  aforesaid,  shall  respectively  be 

paid,  received,  done,  accepted,  and  taken,  as  and  for  full  satisfaction  and 

discharge,  and  as  a  final  end  and  determination  *'  of  the  several  matters 

aforesaid,  and  in  difference  between  the  parties  referred  to  me"  [or  "  of 

all  matters  in  difference  between  the  parties  up  to  the  time  of  the  snbmii- 

sion  to  arbitration"]. 


Award  56.  *J[SubmissioH  to  arbitration  bettoeen  A.  B.,  and  C.  D.  eaeeewtor  qfS. 

against  exc-  pj^j  award  and  adjudge,  that  the  said  E.  F.,  deceased,  at  the  time  of  his 
death  was  indebted  to  the  said  A.  B.  in  the  sum  of  £100,  and  that  the 
said  C.  D.,  the  executor  of  the  said  E.  P.,  at  the  date  of  this  submission 
to  arbitration,  had  in  his  hands  goods  and  chattels  which  were  of  th^ 
said  E.  F.  to  be  administered  of  the  value  of  £80 :  and  I  direct  the  said 
C.  D.  to  pay  to  the  said  A.  B.  the  sum  of  £80  in  part  satisfaction  of  the 
said  sum  of  £100  found  due  to  the  said  A.  B.  (a). 


Award  on        55.  [Reference  by  A.,  B.,  and  C,  partners,  disputes  having  arisen  respect-       , 

partnership  {ng  the  accounts,  and  as  to  the  amount  to  be  paid  to  A.,  the  retiring partmr, 

'^'^^'  as  his  share,  B.  and  C.  stiU  carrying  on  the  business'] . 

Award  on        I  award  and  adjudge  as  between  the  parties  to  this  reference,  that  the       ,]} 

amount  of  amount  of  debts  due  to  the  said  firm  is  £10,000,  which  sum  is  made  up 

to  the  firm.  "  ^^  ^®  following  manner,"  via. 

{z)  See  P.  2,  ch.  5,  8.  4,  d.  3,  p.  260  ;  (a)  See  P.  1,  ch.  2,  s.  2,  d.  4«  p.  S6; 
P.  2,  ch.  8,  r.  8,  d.  6,  p.  410.  as  to  effect  P.  2,  ch.  8,  s.  1,  d.  2.  p.  401,  as  to 
of  an  award  of  mntoal  releases.  awarding  against  ezecnton. 
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ditto  ditto. 

[or  if  the  amounts  are  set  out  in  the  schedule,  say  "  of  the  particular  iteors 
set  forth  in  the  schedule  of  debts  due  to  the  finn^  appended  to  this  award*'] . 

And  I  further  award  and  adjudge,  that  the  value  of  the  effects,  stock  in  ^^^  ^^ . 
trade,  money,  securities^  and  property  of  the  said  firm  of  every  kind  and  pp^lerty. 
sort  other  than  the  said  debts  is  £20>000. 

And  I  further  award  and  adjudge  as  between  the  said  partners,  that  ^^^^^  ^!^ 
the  amount  of  debts  due  from  the  said  firm  to  others  than  the  said  part-  creditors  of 
ners  is  £5,{K)0,  which  last-mentioned  sum  is  made  up  in  the  following  the  firm. 
manner,  that  is  to  say*— 

Of£[  ]  duetoL.  M.  of  [  ], 

Of£[  ]dufitoO.  P.  of[  ], 

[or  say,  "  is  made  up  of  the  particular  items  set  forth  in  the  schedule 
of  debts  due  from  die  said  firm,  appended  to  this  award"]. 

And  I  further  award  and  adjudge,  that  there  is  due  from  the  said  firm.  Amount  of 
for  capital  and  interest  on  the  same  to  the  date  of  the  reference;  to  A.  the  ^^  ^^ 
sum  of  £8,000 ;  to  B.  the  sum  of  £6,000 ;  to  C.  the  sum  of  £5,000.  ner. 

And  I  further  find,  that  in  estimating  the  amount  to  be  divided  as  Deduction 
profits,  it  is  reasonable  to  deduct  from  the  said  sum  of  £10,000,  the  to  bemade 
amount  of  debts  due  to  the  firm,  the  sum  of  £1,000  for  bad  and  doubtful  ([o^btful 
debts ;  and  I  award  that  the  same  be  deducted.  debts. 

And  I  further  award  and  find,  that  on  a  balance  of  the  above-mentioned  Balance  re- 
sums,  there  remains  the  sum  of  £6,000  in  favor  of  the  firm.  mainmg. 

And  as  it  has  been  agreed  between  the  said  partners  that  B.  and  C,  who  Deduction 
intend  to  carry  on  the  said  business  in  partnership,  shall  be  at  the  sole  foi'^^ble 
trouble  and  expense  of  collecting  in  the  money  due  to  the  firm,  and  pense. 
paying  the  creditors  of  the  same ;  I  award  and  adjudge,  that  the  sum  of 
£600  be  deducted  from  the  last-mentioned  sum  of  £6000,  and  be  re- 
tained by  them  in  equal  moieties,  as  a  compensation  for  such  trouble  and 
expense. 

I  therefore  further  award,  that  the  sum  of  £4,500  remains  to  be  divided  ,^'°?.*^?1  ^ 
^  be  divided 

as  profits.  as  profits. 

And  I  further  award  and  adjudge,  that  A.  is  entitled  to  one-half  of  the  Share  of 
profits  of  the  said  firm,  and  B.  and  C.  each  to  one  quarter  of  the  said  ^^^  ^^ 
profits. 

And  I  further  award  and  adjudge,  that,  adding  the  share  of  the  profits  Amount  on 
to  the  amount  of  the  capital  of  each,  there  is,  on  the  whole,  due  to  A*  due  to  ei^h 
the  sum  of  £i0,250 ;  to  B.  the  sum  of  £7»375 ;  and  to  C.  the  sum  of 
£6,375. 

And  I  frurther  award  and  direct,  that  B.  and  C.  shall  pay  to  A.  one  Direction  to 
moiety  of  the  said  sum  of  £10,250  on  or  before  the  [  ]  day  of  P^y  retiring 

[]  2  next,  and  the  remaining  moiety  of  the  said  sum  within  one  ^^^    ' 

year  from  the  last-mentioned  day. 

C  c  C  2 
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Variation  in  And  I  farther  award,  that  A.  shall  receiye  the  said  sum  of  £10,250  in 
i^t  retii^  ^^  satisfaction  of  all  his  claims  and  interest  in  the  said  finn,  or  in  any- 
ing  partner,  wise  relating  thereto,  and  shall  not  be  entitled  to  any  increase,  or  liable 
to  any  deduction,  in  case  the  amounts  of  the  debts  or  credits  of  the  said 
firm  hereafter  prove  to  be  different  from  the  sums  at  which  they  are  esti- 
mated in  this  my  award,  but  that  the  benefit  or  burthen  of  such  differ, 
mce  be  borne  wholly  by  B.  and  C.  in  equal  proportions  (6). 


Award  of        ^^*  [.^^^ce  to  settle  terms  qf  dissohttum  of  partmerskip  between  A.  B. 

dinolution   and  C.  D,2 — I  do  make  this  my  award  of  and  concerning  the  matters  so 

^partnex^    referred  to  me  as  aforesaid,  in  the  manner  following,  that  is  to  say : — 

First,  I  do  award,  order,  and  adjudge,  that  the  said  partnership  shall  be 

deemed  and  taken  to  have  ended  and  been  determined  on  and  from  the 

C  ]dayof[  ]. 

A.  B.  to  re-     Secondly,  I  do  award,  order,  and  direct^  that  the  said  A.  B.,  his 

ceire  to  his  executors  or  administrators,  shall  and  may  have,  demand,  and  receive,  to 

S^^?       his,  her,  or  their  own  use,  without  interference  of  the  said  C«  D.,  all  debts 

the  film.       <3i^  <^<^  owing  to  the  said  partnership  from  any  person  whomsoever. 

A.  B.  may       And  shall  and  may  use  the  name  of  the  said  C.  D.,  either  alone  or 

ue  G.  D.'s  jointly,  in  any  action  or  suit  to  be  commenced  for  the  recovery  of  any 

action  or      "^^^  ^®^^  ^^  demand  (c). 

snit.  Thirdly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.,  his  executors 

A*  B.  to      or  administrators,  shall  and  do  bear,  pay,  and  discharge  all  debts,  de- 

S^htad        niands,  damages,  and  claims  whatsoever,    due  or  owing  by  the  said 

from  the      partnership,  or  which  any  person  hath  or  can  make  against  the  said  oo- 

finn.  partnership,  or  the  said  C.  D.  in  respect  thereof. 

To  indem-       ^^^  ^^^  ^<^  ^o  indemnify  and  keep  harmless  the  said  C.  D.  from 

nify  C.  D.   and  against  all  such  debts,  demands,  damages,  and  claims ;  and  from 

d^te' and    ^^^  against  any  loss  and  damages  that  may  be  incurred  or  sustained  by 

costs  of       the  said  C.  D.  by  reason  of  his  name  being  used  in  any  such  action  or 

using  his      suit  so  to  be  commenced  as  aforesaid,  in  pursuance  of  the  authority 

hereby  given  to  the  said  A.  B.,  his  executors  and  administrators;  and 
execate  ^^^  ^^®  ^^  ^'  ^'  *^^  ^^  execute,  and  deliver  his  bond  to  the  said 
bond  of  in-   C.  D.,  in  the  penal  sum  of  £  [  },  conditioned  to  indemnify  and 

deomity.      -^^^  harmless  the  said  C.  D.  from  and  against  the  above-mentioDed 

debts,  demands,  damages,  claims,  and  loss  {d)» 
Fourthly,  I  du  award,  order,  and  direct,  that  the  said  C.  D«  shall  and 

do,  at  any  time  or  times,  upon  the  request  of  the  said  A.  B.,  his  executors 

or  administrators,  deliver  up  to  the  said  A.  B.,  his  executors  or  admims- 

(5)  See  ?•  2,  oh.  8,  s.  1,  d.  4,  p.  404,  name, 
as  to  awarding  on  partnership  matters.  (d)  See  P.  2,  ch.  8,  s.  1,  d.  5,  y.  408, 

(c)  See  P.  2,  ch.  8,  s.  1,  d.  4,  p.  407,  as  to  awarding  indemnity  to  be  given. 
as  to  awarding  right  to  sue  in  putner's 
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tratorsy  all  and  every  the  books,  papers,  and  writings,  which  may  be  in  0.  p.  to 

the  custody,  power,  or  possession,  of  him  the  said  G.  D.  in  any  wise  ^^i^^  f 

rekting  to,  or  concerning  the  said  business  of  the  said  co-partnership.       the  fiim. 

Fifthly,  I  do  award,  order,  and  direct,  that  the  said  A.  B.  shall  and  do  a.  B.  to 

on  the  [  .  ]  day  of  [  ],  next,  at  the  house  of  the  said  C.  D.  as  pay  G.  D. 

aforesaid,  pay  unto  the  said  G.  D.,  his  executors  or  administrators,  the  *^  ^^ . 

inoDoy  in 

sum  of  £  [  ] :  and  that  the  said  G.  D.  shall  and  do  accept  and  full  of  ail 

receive  the  same  sum,  in  full  satisfaction  and  discharge  of  all  demands  demands, 
against  the  said  A.  B.,  until  the  day  of  the  date  of  the  said  submission. 


58.  [On  asubmUHon  between  A*B,y  and  CD.,  partners,  when  the  anumnt  Award  be- 
owirig  to  thejirm  is  unascertained,  thefoUowingprovisionmay  bemade,'] — and  ^""^^  P"*" 
whereas  it  cannot  be  ascertained  what  sums  of  money  are  due  and  owing 
to  the  said  firm,  I  further  award  and  direct,  that  the  said  A.  B.  shall  use  One  to  col« 
his  utmost  endeavors  to  ascertain,  collect,  and  receive  the  debts  due  to  1<^^  ^^^ 
the  said  firm  as  aforesaid,  and  that  the  said  G.  D.  shall  permit  and  sufifer  g^^ 
the  said  A.  B.  to  collect  and  recdve  the  same.    [/I  clause  nuiy  be  added, 
empowering  A.  B.  to  use  C,  D's  name  to  recover  the  debts,  on  an  indent" 
nitf  being  given,  as  in  clause  67  i  ond  then  proceed,'] 

And  I  further  award  and  direct,  that  the  said  A.  B.  shall,  from  time  to  And  pay  to 
time,  give  to  the  said  C.  D.  an  account  in  writing  of  his  proceedings  in  the  othna 
the  ascertainment  and  recovery  of  the  said  debts,  within  six  weeks  after  ^^^^  debt  as 
a  request  in  writing  so  to  do  shall  have  been  served  upon  the  said  A.  B.  reoeiTed. 
on  the  part  of  the  said  G.  D. ;  and  shall  also  horn  time  to  time,  as  the 
said  debts  shall  be  respectively  received,  pay  to  the  said  G.  D.  one  moiety 
thereof,  after  having  first  deducted  all  necessary  expenses  incurred  touch- 
ing the  ascertaining,  collecting,  and  recovering  the  same. 


59-  I  award  and  direct  the  said  G.  D.,  at  the  cost  and  charges  of  the  Award  of 
sud  A.  B.,  to  execute  to  the  said  A.  B.,  his  executors  and  administrators,  a  ""j^^^* 
good  and  valid  assignment  of  all  that  [here  describe  the  leasehold  premises 
to  be  assigned] ;  and  I  further  award  and  direct  the  said  G.  D.,  at  the  like 
cost  and  charges  of  the  said  A.  B.,  to  execute  to  the  said  A.  B.,  his  h&n, 
executors,  administrators,  and  assigns,  a  release  of  aU  the  right,  titie,  and 
interest  of  him,  the  said  G.  D.,  or  his  heirs,  executors,  or  administrators* 
imto  and  in  [here  describe  the  premises']. 


60.  And  I  further  award  and  direct,  that  the  said  G.  D.  shall,  within  one  Award  to 
calendar  month  from  the  date  of  this  award,  deliver  into  the  hands  of  deliyer  up 
A.  B.,  or  his  heirs,  all  deeds,  and  other  writings,  in  the  custody,  posses- 
sion, or  control  of  the  said  G.  D.,  relating  to,  or  in  any  way  afiecting  the 


758  APPENDIX  OF  FORMS. 

said  freehold  house^  with  the  appurtenances,  known  by  the  name  of 


Award  of  61.  And  I  further  award  and  direct,  that  the  said  C,  D.  shall,  within  one 
of  fri^etold  ^^^^^  month  from  the  date  hereof,  tonvey,  by  a  good  and  sufficient 
in  fee  conveyance,  by  lease  and  release,  the  freehold  house,  with  the  appurte- 

Bimple.         nances,  known  by  the  name  of  [  ],  [or  describe  the  premues  par^^ 

ticularly  as  in  the  intended  cottwyanctf],  unto  the  said  A.  B„  his  heir  or 
Costs  of       heirs,  in  fee  simple ;  and  that  the  said  A«  B.  shall,  at  his  own  costs,  pre- 
SmST""^     pare  and  tender  for  execution,  by  the  said  C.  P.,  the  said  lease  and  re- 
lease (e). 


Awaid  to  62.  [Arbitrator,  empowered  to  direct  what  shaU  be  done,  beinff  deriroms  to 
j^™^^  have  as  many  hatches  as  possible  removed  from  a  river,  but  it  being  doubt-^ 
far  as  do-  /^  whether  third  parties  are  not  interested  in  some  of  tkemJ] — ^And  I  fur- 
fendant  can.  ther  award  and  direct,  that  the  defendant  shall  remove  from  the  said  river 
the  said  hatches  at  [  ],  in  the  said  river,  and  the  said  hatches  at 

[  ],  lower  down  in  the  said  river,  provided  always  that  these  direc- 

tions shall  refer  only  to  such  interest  as  the  defendant  shall  have  in  the 
said  hatches  (/). 


^ttatc^an      ^^'  ^^^^  '**  direction  to  prostrate  an  embankment,  Form  LXX.] 

embank- 
ment. 

Award  of         64.  [Rrference  between  A'  B,  and  C.  D.    Arbitrator  enq>owered  to  order 

recSi^n    ^^^  **  **^^'  '**"*  -^^  '^  ^*  doneJ] — I  further  award  and  direct,  that  for 

stranger's     the  future  convenience  of  the  said  A.  B.  and  others,  having  occasion  to 

land,  pro-     pi^g  along  the  said  road,  the  said  C.  D.  shall,  at  his  own  expense,  put  up 

consult.       ^^^  ^  ^  ^^^^  ^°^  sufficient  foot  bridge  across  the  said  stream,  at  the 

spot  where  the  said  road  crosses  the  said  stream,  provided  that  E.  F.  of 

[  3,  the  owner  of  the  land  where  the  said  bridge  is  so  directed  to 

be  put  up,  give  his  consent  thereto. 


iustinff  riffht  ^^*  ISubmission  between  P.,  rector  of  A.,  and  H.,  rector  qfB^,  and  other 
to  tithes  parties,  to  an  arbitrator,  "  to  whom  it  is  referred  to  ascertain  what  lands 
when  im-  ^re  severally  titheable  to  the  rectors  of  parishes  A.  and  B,,  and  what  de- 
asccrtain  scription  of  tithe  is  due  to  each  in  respect  of  the  farm  lately  occupied  by 
boundarios.   C. ;  to  devise  all  means  to  prevent  future  litigation  between  the  parties  to 

(e)    See  P.  2,  ch.  8,  a.  1,  d.  7,  p.  411,      as  to   awarding  concerning  a  stranger^s 
ns  to  awarding  con vc ranees.  property. 

(/)  SecP,  2,  ch.'S,  s,  4,  d.  3,  p.  431,- 
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this  order,  or  between  any  or  either  of  them  during  the  joint  incnmbeneies 
of  P.  as  rector  of  A,,  and  H,  as  rector  of  B,s  and  generally  to  settle  aU 
matters  in  difference  between  the  parties  to  this  order,  or  any  or  either  qf 
them  J  and  to  order  and  determine  what  he  shall  think  fit  to  be  done  re- 
specting the  matters  in  dispnte  by  the  parties,  or  either  of  them,  who  agree 
to  be  bound  by  such  determinaiion,  and  to  remain  contented  and  satisfied 
therewithal — Whereas  it  has  become  impossible,  touching  the  matters 
referred,  to  ascertain  and  distinguish  the  particular  parcels  of  land  to 
the  tithes  of  which  the  rectors  of  A.  and  B.  are  respectively  entitled ;  I 
award  that  one  fourth  part  of  all  the  great  and  small  tithes  growing  due  Recton  to 
from  the  farm  lately  occupied  by  C,  are  the  right  and  property  of  H.,  ^^^  P'^ 
rector  of  B.,  and  that  the  remaining  three-fourth  jiarts  of  such  tithes  are  ghar^^the 
the  right  and  property  of  P.,  rector  of  A.    And  I  further  award  that  one  whole 
fourth  part  of  all  the  great  and  small  tithes  growing  due  from  such  part  ^i^^^* 
of  the  west  side  of  A.>  as  formerly  lay  in  tenantry,  or  was  sheep-down, 
adjoining  to,  though  not  being  part  of  the  farm  lately  occupied  by  C,  is 
likewise  the  right  and  property  of  H.,  rector  of  B. ;  and  that  the  remain- 
ing three-fourth  parts  of  such  last-mentioned  tithes  are  the  right  and  pro- 
perty of  P.,  rector  of  A.  (g). 


66.  Whereas  by  an  agreement  of  reference  made  the  [  ]  day  of  Award  how 

[  ],  between  B.  of  [  ],  and  D.  of  [  ] ;  which  property  to 

DO  luod  Ann 

recited  that  B.  was  the  owner  and  occupier  of  a  messuage  and  lands  i^nued, 
situate  [  ],  and  D.  the  owner  and  occupier  of  a  messuage  ad- 

joining B/s ;  that  there  was  between  the  two  houses  a  yard  or  passage.  Recital  of 
in  which  were  a  pump,  brewhouse,  and  oven,  and  below,  or  at  the  end  difierenoes. 
of  which  yard,  was  a  crooked  hedge  and  ditch,  separating  the  lands  of  D. 
from  the  yard  or  passage;  that  D.  had  erected  a  wall  on  what  was 
alleged  by  B.  to  be  part  of  the  passage  or  yard ;  that  B.  had  fastened  up 
the  pump  with  a  chain,  which  D.  had  broken,  after  recdving  notice  not 
to  do  so,  nor  to  go  to  the  pump ;  that  there  was  an  entrance  into  the 
yard  by  means  of  a  stUe,  and  also  by  means  of  a  doorway,  which  D. 
had  closed  up  ;  that  B.  alleged  himself  to  be  possessed  of,  or  entitled 
to,  the  passage,  yard,  pump,  brewhouse,  and  oven,  and  the  land  on 
which  the  wall  was  erected,  as  his  sole,  entire,  and  exclusive  property, 
'  and  to  have  a  right  of  free  ingress  and  egress  into  and  out  of  the  yard 
at  his  pleasure,  by  means  of  the  doorway  in  question ;  that  B.  charged 
D.  with  having  at  different  times  removed  the  hedge  nearer  to  B.'s  lands; 
and  that  he  denied  any  right  in  D.  to  break  the  chain,  to  take  water  from 
the  pump  after  notice,  to  remove  the  hedge,  or  to  keep  the  doorway  into  the 
yard  closed ;  and  that  B.  had  commenced  an  action  of  trespass  against 
D :   it  was  agreed  by  and  between  the  parties  to  refer  all  matters  in 

0/)  S^  P*  2*  ch.  8, 8.  2,  d.  2,  p.  416,  as  to  awarding  undivided  shares. 


7(>0  APPENDIX  OF  FORMS. 

diflference  to  the  arbitration  of  me,  X.  Y.  of  [  ],  Esq. ;  and  that  I, 

the  said  arbitrator,  should  have  power  in  my  award  to  state  how,  and  by 
whom,  and  in  what  manner,  the  passage  or  yard,  pump,  doorway, 
hedge  and  ditch,  should  in  future  be  enjoyed  and  occupied,  and  who 
should  have  the  care  and  management  thereof ;  and  that  if  I  should  find 
any  matter  complained  of  had  been  illegally  placed,  erected,  or  continued, 
I  should  and  might  award  when  and  how  the  same  should  be  abated. 

Now  I,  the  said  arbitrator,  &c.    [The  award,  after  deciding  the  eauie  m 

favor  of  B.,  mt^  proceed  aefoUowe']. 

Award  And  I  further  award,  that  B.  is  possessed  of  and  entitled  to  the  said 

to  B.  the     passage  or  yard,  pump,  brewhouse,  and  oven,  as  his  sole,  entire,  and 

die  yaid.     exclusive  property,  but  not  to  the  land  on  which  the  said  wall  is  erected, 

the  sud  land  not  being  part  of  the  said  yard  or  passage. 
A. ward  to  D,     And  I  further  award,  that  D.  has  a  right  to  the  free  use  of  water  from 
^  "^^  ^     ^^  "^^  pump,  in  common  widi  B.,  and  of  ingress  and  egress  into  and 
pump.  out  of  the  said  yard,  by  and  over  the  said  stile,  for  the  purpose  of  fetch- 

ing such  water  therefrom. 
Award  to         And  I  alio  award  and  adjudge,  that  B.  has  a  right  of  free  ingress  and 
9.  right  of   QgfQgg  IqJq  hq^  Q^i  of  the  said  yard  or  passage,  at  his  free  will  and 
through  the  pleasure,  by  means  of  the  said  doorway,  which  I  direct  D.  to  unclose 
doorway.      and  leave  open, 

D.  not  re-  And  I  also  award  and  adjudge,  that  D.  has  not  removed  the  said  crooked 
h<^^^  ^  hedge  into  or  nearer  to  the  lands  of  B.  than  it  formerly  was ;  and  that  he 
D.  right  to  had  a  right  to  break  the  chain  so  placed  around  the  said  pump  as  afore- 
break  the     gaid,  and  to  take  away  water  from  the  same. 

And  in  further  exercise  of  the  power,  conferred  upon  me  by  the 
juiiitly  to*  ^^^  submission,  I  hereby  award  and  declare,  that  the  said  pump  shall  in 
repair  future  be  repaired  at  the  joint  expense  of  B.  and  D. ;  and  that  D.,  his 

pump.  heirB  and  assigns,  shall  have  free  ingress  and  egress  into  and  out  of  the 

pump.  >^d  yard,  by  and  over  the  said  stile,  for  the  purpose  of  fetching  and 

carrying  water  therefrom. 
Present  And  I  further  award  and  direct,  that  the  boundary  between  the  premises 

boundary  to  occupied  by  B.  and  D.  respectively,  shall  remain  as  it  is  at  present ;  and 
Award  of  ^^^^  ^-  ^^  ^^^  ^  interrupted  in  the  use  of  the  said  wall ;  but  that  the 
hind  and  same,  and  the  land  whereon  it  stands,  shall  be  considered  as  his  abeo- 
wall  to  D.    i^jg  g^jj^  exclusive  property. 

Kiijoynieiit  And  I  further  award,  that,  subject  to  the  provisions  herein  contained, 

of  3'^^.^  the  ssud  yard  and  passage  shall  be  enjoyed  by  B.  as  his  absolute  and 

to  D.'s  exclusive  freehold  property ;  and  that  the  said  hedge  shall  be  kept  in  repair 

right.  by  D.,  who  shall  be  at  liberty  to  make  use  of  the  mud  in  the  ditch  ad- 

V  ,  ^'  joining  for  the  purpose  of  repairing  the  said  hedge-bank,  but  not  further 
may  use  the  or  otherwise ;  and  subject  to  the  exercise  of  such  privilege,  the  said  ditch 

mud  in  the  ghall  be  considered  as  the  property  of  B.,  who  shall  be  at  liberty  to  carry 

^  '  away  the  mud  therefrom,  as  he  shall  think  proper  (A). 

{Ji)  See  p.  2,  ch.  8, 8.  2,  dd.  2,  3,  p.  417,  as  to  awarding  what  to  be  done. 
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67.  [^Case,  thai  defendaaUs  wrongJuUf  delayed  pulUnff  down  their  house ^  Award, 
amd  wrtmgfuUy  contmued  a  hoarding  ohstrwotmg footway  topkdntiff*9*hop  ^^^^^  \q 
for  an  unreasonable  time:  that  in  pulling  down  their  house  negligently ,  raise  points 
bricks  and  tiles  fell  on  plaUUiff's  house,  breaking  glass  and  damaging  of  law  at 
goods  s  and  that  defendants  so  carelessly  underpinned  and  shored  up  the  of  the  par- 
party-wail  of  plaintiff's  house,  that  it  sank  and  was  damaged.  ties  for  the 

Pleas,  1st,  not  guUty.  2nd,  as  to  continuing  the  hoarding,  custom  of  T^^jJ^J^ 
London  for  Lord  Mayor  to  grant  licence  to  erect  a  hoarding  j  licence  from 
the  Lord  Mayor  conditional  on  obtaining  licence  from  the  surveyor  ofpaoe' 
ments,  and  such  surveyor's  licence.  Beplication  to  this  plea,  de  injuria 
(excepting  the  custom)  3rd  plea,  as  to  breaking  panes  qf  glass,  accord  and 
9atitfaction  by  mending  windows. 

Cause  referred  at  Nisi  Prius,  verdict  taken  for  the  plaintiff  toith  damages, 
subject  to  reference  j  power  to  arbitrator  to  direct  nonsuit  or  verdict  z 
arbitrator  to  state  points  of  law  on  request."] 

Ab  to  the  first  issue  joined  between  the  said  parties,  I  award  and  find*  Award  as 
that  the  defendants,  except  as  to  the  alleged  careless,  negligent,  and  im^  ^Jf^^^^?^' 
proper  conduct  in  shoring  up  the  party-wall  between  the  house  of  the  guilty  of 
defendants,  in  the  declaration  first  mentioned,  and  the  said  house  of  the  part  of 
plaintiff,  are  guilty  of  the  premises  in  the  declaration  in  the  said  cause  ^'^P'^'^ 
mentioned. 

And  I  do  assess  the  damages  sustained  by  the  plaintiff  [jf  questions  are  Assessment 
to  be  raised  by  the  award  as  to  the  right  of  the  plaintiff  to  recover  damages  ^  ^"'°fS^ 
in  respect  of  particular  grievances  alleged  in  the  declaration,  assess  the 
damages  separately  in  respect  of  each,  as  thus],  by  reason  of  the  keeping  For  continu- 

and  continuing  of  the  hoarding  so  erected  and  placed  as  in  the  declaration  i"^  A  • 

^  "  '^  hoarding 

is  mentioned,  and  so  obstructing  the  said  footway  and  ihe  approach  to  during  the 
plaintiff's  house,  at  the  sum  of  £100,  in  respect  of  the  space  of  time  time  in  the 
mentioned  in  the  licence  of  [the  Lord  Mayor]  in  the  second  plea  of  the  ji^^y^j^^ 
defendants  mentioned,  parcel  of  the  time  in   the  declaration  in  that  licence, 
behalf  mentioned,  and  at  the  sum  of  £60  in  respect  of  the  residue  of  the 
time  in  the  declaration  in  that  behalf  mentioned ;  and  I  do  assess  the  Por  beyond 
damages  sustained  by  the  plaintiff,  by  reason  of  the  delaying  and  retard-  ^^  *^^ 
ing  of  the  pulling  down  and  rebuilding  of  the  said  house  in  the  said   ^      * 
declaration  in  that  behalf  respectively  mentioned,  otherwise  than  by  the 
keeping  and  continuing  of  the  said  hoarding,  at  the  sum  of  £100;  and  I  ^^^^ju^ 
do  assess  the  damages  sustained  by  the  plaintiff,  by  reason  of  the  care-  down  house, 
lessness,  negligence,  and  improper  conduct  of  the  defendants,   their  Por  injury 
agents,  and  wcH-kmen,  in  that  behalf,  in  pulling  down  the  house  of  Uie  by  defend- 
defendants  in  the  declaration  first  mentioned,  and  in  neglecting  to  use  ^^^^^^ 
reasonable  and  proper  precautions  in  that  behalf,  at  the  sum  of  £500 ;  pulling 
and  I  assess  the  damages  sustained  by  the  plaintiff  by  reason  of  the  down  house, 
carelessness,  negligence,  and  unskilfulness  of  the  defendants,  their  agents, 
and  workmen,  in  and  about  digging  and  clearing  the  ground  for  the 
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In  nnder-     foundationa  of  the  houee  bo  built  on  the  nte  of  the  house  of  the  defendants 
^^i^*^    in  the  declaration  first  mentioned,  and  in  and  abont  underpinning  the 

party-wall  between  that  house  and  the  messuage  of  the  plaintiff^  and  in 

and  about  moving  a  certam  part  of  the  said  party-wall,  and  connected 

therewith,  at  the  sum  of  £200. 
]>efeiiaants      And  as  to  so  much  of  the  premises  in  the  declaration  contained,  as 
of  n^       rehites  to  the  said  careless,  negligent,  and  improper  conduct  of  the  de- 
gence  in       &ndants  in  shoring  up  the  party-wall  between  the  house  of  the  defend- 
shoring  up    gi^g  In  ^^  dedantion  first  mentioned,  and  the  said  messuaae  of  the 

*  plaintiff's,  I  award  and  find,  that  the  defendants  are  not  guilty  thereof. 
Award  aa        ^^  as  to  the  second  issue  joined  between  the  said  parties,  I  find  that 
itfne  for       ^®  defendants  [verifying  (Ul  the  facts  stated  •«  the  seamd  plea  ae  to  the 
defendants,  necesiity  qfthe  koardmg,  ike  Uceuee  of  the  Lord  Mayor  and  of  the  swr^ 

teyor  qfpavemeiUe,  as  nearly  as  possible  in  the  tifords  qf  the  plea,  omUtimff, 

however,  all  mention  qf  the  cnstom]. 
Award  ai        And  as  to  the  third  issue  joined  between  the  said  parties,  I  find  that 
^J^^      the  defendants  did  not  Ifollowimg  the  words  qf  the  traoerse  to  the  third 

plaintiff.      P^^l' 

Statement       ^^  ^  ^^»  ^^  ^  request  of  the  parties,  state  the  CdUowing  matters  for 

of  fiicts  at    the  opinion  of  the  court  [here  JSnd  spee^flcaUy  aU  the  facts  necessary  to 

request  of    ^^^  ^^  questions  qf  law  requested  by  the  parties  to  be  raised,    Jf  one  qf 

the  questioms  to  be  raised  is,  whether  the  cusUnn  set  oui  in  the  said  plea  is 

not  bad,  and  the  plaint^  thertfore  entitled  to  judgment  non  obstante 


Bainng       dicto,  proceed] — ^I  further  state  that  the  defendants,  in  their  second  pka,  set 
to^Tali^tj'  ^^^  ^®  following  custom,  that  is  to  say,  [here  follow  the  words  qf  the 
of  cnstom     plea] ;  and  I  further  state  that  the  said  custom  was  admitted  by  the 
set  oat  in     replication  to  the  second  plea,  the  plaintiff  haying  only  traversed  the  re- 
siduum causse  as  therein  set  forth. 
Conditional      And  if  the  court  shall  be  of  opinion  that  the  second  plea  of  the  defiend- 
award  of      mi^^  setting  up  and  justifying  under  the  said  cnstom,  is  by  reason  of  the 
no^^te  ^A<li>M>  of  the  said  custom,  not  sufficient  to  bar  the  plaintiff  from  re- 
▼eredicto.     covering  his '  damages   in  respect  of  the  grieranoes  confessed  by  the 
second  plea,  then,  so  for  as  I  have  power  and  authority  so  to  do,  I  award 
and  direct,  that  judgment  be  entered  for  the  plaintiff  for  the  amount  of 
the  damage  by  him  sustained  by  reason  of  such  grievances,  notwithstand- 
ing the  finding  of  the  said  second  issue  for  the  defendants  (t). 
Baiting  [If  another  question  be,  wh^her  the  lioenees  put  tn  emdence  sustained  the 

^T^°^  jtcmces  dUtged  in  the  said  pka,  proceedf]  and  I  further  state  that  the 
bcenceTputlicence  granted  by  the  said  [^Lord  Mayor]  and  by  the  said  surveyor  of 
in  evidence  pavements  respectively,  and  given  in  evidence  by  the  defendants,  were  as 
prove  plea.   ^^^^^^  |-^^  ^^  ^  ^^^j|  Ueences  verbatim]. 

Conditional      And  if  the  court  shall  be  of  opinion  that  the  licences  so  given  in 

(f )  See  P.  2,  ch.  6,  b.  5,  d.  2,  p,  368,      non  obstante  veredicto, 
as  to  awarding  an  entry  of  judgment 
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evidence  do  not  rapport  the  aUegation  of  licences  contained  in  tlie  said  award  for 
eecond  plea^  or  are  not  a  justification  of  the  matters  in  the  introductory  ^^'^^E^ 
part  of  that  plea  mentioned ;  then  instead  of  the  ahove  finding  for  the  of  opinion 
defendants  upon  the  second  LBsae,  I-  award  and  find^  that  the  defendants,  P'^  ^^^ 
of  their  own  wrong,  and  without  the  said  residue  of  the  said  cause,  comr  ^^^ 
mitted  the  grievances  in  the  introductory  part  of  the  said  second  plea 
mentioned,  and  thereby  confessed  {k). 


68.  [Verdici  taken  at  Niti  Prius  subject  to  a  r^erence  ;  action,  trespass  j  Award 
plea,  not  gwUy  by  statute*    Arbitrator  empowered  to  raise  points  of  law  raising  spe- 
far  the  court's  opinion.']    I  award  and  adjudge,  that  the  verdict  which  has  ^^  ^^ 
been  entered  for  the  plaintiff  do  stand,  but  that  the  damages  be  reduced  opinion  of 
to  forty  shillings,  subject,  however,  to  the  provisions  heieinafter  con-  ^®  ^^^ 
tained* 

And  for  the  purpose  of  raising  certain  points  of  law  for  the  opinion  of  Statement 

the  court,  I  award  and  direct  as  follows— that  the  cause  referred  to  me  ^^.^^  f^^ 

raue  pomt 
is  an  action  of  trespass  for  placing  bricks,  stones,  and  building  materials,  under  the 

on  the  wall  and  close  of  the  plaintiff;  that  the  defendant  has  pleaded  a  Building 

plea  of  not  guiltyby  Statute ;  that  the  writ  of  summons  in  this  action 

was  issued  on  the^  4th  day  of  June,  a.  d.  1844,  prior  to  the  passing  of 

the  New  Building  Act,  the  7  &  8  Vict.  c.  84,  and  that  the  venue  in  this 

cause  is  laid  in  the  county  of  Surrey. 

And  I  further  award  and  find,  that  ^e  houses  of  the  plaintiff  and  de- 
fendant adjoin  each  other,  being  sqmrated  by  a  wall  which  has  existed 
many  years ;  that  this  wall  is  not  a  party-wall,  or  party-fence-wall,  nor  a 
wall  in  common-  between  the  plaintiff  and  defendant,  but  stands  alto- 
gether on  the  land  of  the  plaintiff,  and  is  his  waU  exclusively ;  that  the 
trespasses  complained  of  in  the  action  consist  in  the  defendant's  having 
made  an  addition  to  each  end  of  the  waU  in  question  by  building  on  it; 
that  at  the  time  of  makmg  such  addition  the  defendant  bon4  fide  believed 
the  wall  to  be  a  party- wall,  and  intended  to  comply  with  the  Building 
Act  then  in  force,  stat.  14,  G.  III.  c.  78 ;  and  that  if  the  wall  had  been 
a  party-wall,  his  building  on  it  as  he  did,  would  have  been  justified  by 
the  statute ;  that  the  wall  is  not  within  the  City  of  London  or  the  liberties 
thereof,  but  ia  situate  within  the  county  of  Surrey,  and  within  the  district 
over  which  the  provisions  of  the  stat  14,  6.  III.  c.  78,  extended ;  that 
the  defence  relied  upon  was,  that  the  acta  complained  of  were  done  in 
pursuance  of  the  last-mentioned  statute,  and  that  consequenfly  the  venue 
was  improperly  laid  in  Siirrsy  instead  of  in  Middlesex. 

And  I  further  award  and  adjudge,  if  the  court  shall  be  of  opinion  upon  ^^ffj^  of 
the  facts  stated  above,  that  the  defendant  was  entitled,  under  the  statute  defendant, 
14  G.  III.  c.  78,  to  rdy  on  the  objection,  that  the  venue  was  not  laid  in  if  court  of 

(1)  See  P.  2,  ch.  5,  b.  8,  d.  5,  p.  310,  as  to  stating  a  cage  in  an  award. 
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opiiuon  ob-  the  county  of  Middlesex  but  in  the  county  of  Surrey ;  and  was  not  pre- 
yenae^open.  rented  by  the  statutes  6  &  6  Vict.  c.  97>  and  7  &  8  Vict  c.  84,  or  either  of 
them,  from  giving  the  special  matter  of  such  objection  in  evidence  under 
the  plea  of  not  guilty  by  statute ;  or  was  at  liberty  to  give  such  spedal 
matter  in  evidence  under  the  common  plea  of  not  guilty ;  then  that  the 
verdict  entered  for  the  plaintiff  be  set  aside,  and  instead  thereof  that  a 
verdict  be  entered  for  the  defendant. 

Award  gg^  [Actum,  ease  for  wrongfuUy  and  uMkiffuUy  making  a  sewer,  by  wkiek 

for  opmion   pltnn^'s  house  was  damaged.    Plea,  not  guilty,   ArhUrator  empowered  to 
of  the  court  raise  points  of  law,']    I  award  and  find,  that  the  defendant  is  clerk  to 
the  Commissioners  of  Sewers  of  the  City  of  London  and  liberties  thereof; 
and  that  a  deep  sewer  has  lately  been  made  by  order,  and  under  the 
direction  of  the  said  commissioners,  in  Princes-street  in  the  said  dty,  and 
within  the  jurisdiction  of  the  said  commissioners,  near  to  the  dwelling- 
house  of  the  plaintiffs  in  the  declaration  in  the  cause  mentioned :  that 
Princes-street  is  a  narrow  street,  and  that  there  are  in  most  parts  of  it 
heavy  buildings  on  one  or  other  of  the  sides,  and  in  some  places  on  both 
Two  modes  ^{^ea  of  the  street,  one  of  which  is  the  said  house  of  the  plaintiffs  :  that 
a  sewo^    ^^^^  ^®  ^^  modes  of  making  a  sewer  practised  in  the  City  of  London; 
tunneUing    the  one  by  what  is  called  tunnelling,  and  the  other  by  what  is  called  open 
andopea      cutting:  that  in  Princes-street,  as  in  most  other  narrow  streets,  with 
^*        heavy  buildings  adjoining  on  tiiem,  a  deep  sewer  cannot  be  made  either 
by  the  one  method  or  the  other,  without  risk  of  damage  to  the  adjoining 
buildings  :  that  the  amount  of  risk  varies  according  to  the  nature  of  the 
soil;  that  the  soil  of  Princes-street  is  such  as  to  make  the  risk  consider- 
able, and  that  the  nature  of  die  soil  was  known,  or  might,  by  due 
inquiry,  or  proper  experiments,  hare  been  known  to  the  said  commission, 
ers  before  the  making  of  the  same :  that  the  probability  of  damage 
Open  cat-     accruing  is  in  some  degree  less  where  the  same  is  made  by  open  cutting 
l^ble^to       ^^^^   ^7  tunnelling:    timt  the   sewer  in  this  case    has    been  made 
came  in-      by    tunnelling :    that  the    conunissionerB    in    directing    the   same    to 
i^^*  be  made,  and  in  tiie  making  of  it,  were  acting  bonA  fide  in  the  honest 

SewOT  in  discharge  of  their  duty  as  commissioners ;  and  that  the  sewer  was  fit  and 
made  by  proper  to  be  made  for  the  convenient  drainage  of  tiie  City  of  London,  and 
tannelling.  has  been  made  in  a  workmanlike,  skilful,  and  proper  manner,  in  all  re- 
spects, provided  the  commissioners  were  justified  in  making  the  same 
Damage  to  by  the  mode  of  tunneUing :  that  in  consequence  of  the  making  of  the 
plamtiflb'  gewer,  the  house  of  the  plaintiffs  has  been  damaged  to  the  amount  of 
four  hundred  pounds.  Upon  the  whole  matter,  therefore,  I  find  tiiat  if 
If  tunnel-  ^^  commissioners  were  authorised  to  make  the  sewer  by  the  mode  of 
m^ev&^  tunnelling,  the  verdict  ought  to  be  for  the  defendant :  but,  if  the  cona- 
diet  for  missioners  were  bound  to  pursue  the  mode,  which  afforded  the  uttermost 
defendant,  possible  chance  of  preventing  damage  to  the  adjoining  buildings,  the 
plaintiff.       verdict  ought  to  be  for  the  plaintiffs  to  the  amount  of  £400. 


J 
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And  thereupon  I  award,  that  the  verdict  which  has  heen  taken  for  the  Award  of 
plaintiffs  shaU  stand,  if  the  court  shaU  he  of  opinion  that  the  verdict  "^^  '^' 
ought  to  be  entered  for  the  plaintiffs ;  hut  if  the  court  shall  be  of  opinion  comt't 
that  the  verdict  ought  to  be  entered  for  the  defendant,  then  I  award  that  opinion, 
the  verdict  already  entered  shall  be  set  aside,  and  instead  thereof  that  a 
verdict  shall  be  entered  for  the  defendant. 


LXIX. 

[fVhen  a  verdict  has  been  taken  on  a  rrferenee  at  Nisi  Prius  subject  to  Certificate 
the  cerHfieate  of  the  arbitrator.]  fo,S^^r 

In  the  Queen's  Bench.  theplaintiff. 

B,  ^  Pursuant  to  the  power  conferred  on  me  by  an  order  of  Nisi  Prius 
V.    >made  in  this  cause,  I,  X.  Y.  of  [  ],  barrister-at-law,  do 

^*  J  hereby  certify,  that  the  verdict  which  has  been  entered  for  the 
plaintiff  do  stand,  but  that  the  damages  be  reduced  to  £  [  ]. 

[^As  in  an  award,  the  certificate  should  find  on  each  issue.  Directions  as 
to  the  costs,  so  far  as  the  arbitrator  has  power  over  them,  may  follow 
here]  ([). 

X,Y. 

To  R.  D.,  Esq.  [the  associate  or  clerk  of  Nisi  Prtus]. 


LXX. 

To  all  to  whom  these  presents  shall  come  I,  X.  Y.  of  [  ],  bar-  Award,  on  . 

rister-at-law,  send  greeting.  ^^  ^^ 

Whereas  by  a  certain  order  of  court,  made  at  the  assises  holden  at  Maid-  fened,  di- 
stone,  in  and  for  the  county  of  Kent,  on  Monday,  the  11th  day  of  March*  nsctingP^ 
A.D.  1844,  before  the  Right  Honorable  Lord  Denman,  Chief  Justice  of  noiaanoe. 
our  Lady  the  Queen,  Sir  Edward  Hall  Alderson,  Knight,  one  of  the  Recital  of 
Barons  of  her  Majesty's  Court  of  Exchequer,  Justices  of  our  said  Lady  the  order  of 
Queen,  appointed  to  take  tiie  assizes  for  the  county  of  Kent :  in  a  certain  ^^  ^^"' 
indictment  then  pending  in  the  said  court,  wherein  the  Queen,  on  the 
prosecution  of  A.  B.,  C.  D.,  and  E.  F.,  was  the  prosecutrix,  and  Sir 
R.  D.  Knight,  6.  H.,  atad  I.  K.  were  defendants ;  after  reciting  that  the 
said  defendants  had  consented  to  a  verdict  of  guilty  against  them,  upon  Verdict  of 
condition  that  the  prosecutors  of  the  said  indictment  should  enter  into  ^ty  mb- 
and  be  bound  by  the  said  order ;  it  was  ordered  by  the  said  court,  with  ^^^J^ 
the  consent  of  the  said  prosecutors  and  the  said  defendants,  that  I,  the 

(0  See  P.  2,  ch.  5,  b.  2,  p.  248 ;  P.  2,  ch.  6,  t.  8,  p.  851,  852,  as  to  a  certificate. 
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Power  to 
arbitrator  to 
order  pros- 
tration of 
the  embank- 
ment  in- 
dieted  aa  a 
nuisance. 

Subject  to 
the  opinion 
of  the  Court 
of  Queen*8 
Bench  on 
any  point  of 
law. 


Arbitrator 
to  state 
points  of 
hiw  if  re- 
quested. 

Costs  in 
discretion  of 
arbitrator. 

Power  to 
amend  the 
record  and 
to  certify. 


Kecitalof 
judge's 
order  em- 
powering 
arbitrator 
to  alter 
Terdict  of 
guilty. 


Award  de 
proemissifl. 


said  X.  Y.  should  be  empowered^  and  I  was  thereby  empowered,  to  direct 
and  order  the  prostration  of  the  whole  or  any  part  of  the  embankment  in 
the  said  indictment  mentioned,  which  I  should  think  fit ;  such  directions 
and  order  to  be  conditional  upon,  and  subject  to  the  opinion  of  the 
Court  of  Queen's  Bench  with  respect  to  any  point  or  points  of  law  that 
might  arise  to  be  stated.as  therein  and  hereinafter  mentioned ;  so  as  I,  the 
said  arbitrator,  should  make  and  publish  my  award  in  writing  concemiog 
the  matters  referred,  ready  to  be  delivered  to  the  said  parties,  or  to  either 
of  them  ;  or  if  they  or  either  of  them  should  be  dead  before  the  making 
of  the  said  award,  to  their  respective  personal  representatives  who  should 
require  the  same ;  on  or  before  the  fourth  day  of  the  then  and  now  next 
Michaelmas  Term,  or  on  or  before  any  other  day  to  which  I  should  by 
any  writing  under  my  hand,  to  be  indorsed  thereon,  from  time  to  time 
enlarge  the  time  for  making  my  said  award ;  and  that  I,  the  said  aibi* 
trator,  should  state  for  the  opinion  of  the  Court  of  Queen's  Bench,  at  the 
request  of  the  said  prosecutors  or  defendants,  or  of  any  or  either  of  them, 
any  point  or  points  of  law  that  might  be  raised  before  me  touching  the 
matters  referred  to  me  by  the  said  order.  And  it  was  thereby  also 
ordered,  that  the  costs  of  the  said  reference  and  award,  to  be  taxed,  should 
be  in  the  discretion  of  me  the  said  arbitrator,  who  might  direct  and 
award,  to,  and  by  whom,  and  in  what  manner,  the  same  should  be  paid ; 
and  that  I,  the  said  arbitrator,  should  have  the  same  power  to  amend  the 
record,  and  to  certify  as  a  judge  sitting  at  Nisi  Prius  would  have  upon  a 
trial  of  the  said  indictment.  And  it  was  thereby  also  ordered,  by  and 
with  such  consent  as  aforesaid,  that  it  should  be  in  the  judgment  of  me, 
the  said  arbitrator,  to  examine  the  said  prosecutors  and  the  said  defend- 
ants, or  any  or  either  of  them,  who,  together  with  their  respective  wit- 
nesses, should  be  examined  upon  oath ;  as  by  the  said  order,  reference 
being  thereunto  had,  will,  among  other  things,  more  fully  appear. 

And  whereas  by  a  certain  other  order  afterwards  made  in  this  indictment 
by  the  Honorable  Sir  John  Taylor  Coleridge,  one  of  the  judges  of  her  Ma- 
jesty's Court  of  Queen's  Bench,  and  purporting  to  bear  date  the  2nd  day  of 
July,  1844,  the  said  last-mentioned  judge  did,  upon  healing  the  attorsies 
or  agents  on  both  sides,  and  by  consent,  thereby  order  that  the  arbitrator, 
to  whom  this  indictment  stood  referred,  should  be  at  liberty  to  order  the 
verdict  of  guilty  already  entered  against  the  defendants  to  be  set  amde, 
and  a  verdict  of  not  guilty  to  be  entered  instead  thereof,  on  behalf  of  all 
or  any  of  the  defendants ;  as  by  the  said  last-mentioned  order,  reference 
being  had  thereto,  will  more  fully  appear. 

And  whereas  I,  the  said  arbitrator,  did,  directiy  after  the  making  of 
said  first-mentioned  order,  take  upon  myself  the  burthen  of  the  said 
arbitration,  and  ham  been  attended  by  the  counsel,  attomies,  and 
agents  of  the  said  prosecutors  and  the  said  defendants,  and  have  ex- 
amined upon  oath  all  the  witnesses  wluch  have  been  produced  before  me 
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by  each  of  the  said  parties,  touching  the  matters  so  referred  to  me  as 
aforesaid ;  and  have  also  viewed  and  inspected  the  said  embankment  in 
the  said  indictment  mentioned;  and  have  heard  and  maturely  consi- 
dered all  the  evidence  which  has  been  adduced  before  me,  touching  the 
matters  so  referred  to  me  as  aforesaid ;  and  have  not  been  called  upon 
or  requested  during  the  said  reference,  by  mther  the  said  prosecutors 
or  defendants,  or  any  or  either  of  them,  to  state  for  the  opinion  of  the   ^^^^^ 
Court  of  Queen's  Bench  any  point  or  points  of  law  that  were  raised  be-  ed  to  raise 
fore  me  touching  the  matters  so  referred  to  me  as  aforesaid,  or  to  amend  point  of  law. 
the  record  of  the  said  indictment : — I,  the  said  arbitrator,  do  therefore 
make  this  my  award  in  writing,  of  and  oonceming  the  matten  so  referred 
to  me  as  aforesaid,  in  manner  following,  that  is  to  say, 

I  do  order,  that  the  verdict  of  guilty  already  entered  against  the  defen-  ^^^  °i 
dants  be  set  aside,  and  instead  thereoif  that  a  verdict  of  guilty  be  entered  g^iitj  aa  to 
against  the  defendants.  Sir  R.  D.  &  G.  H.,  and  a  verdict  of  not  guilty  >om«>  not 
.gainM  the  drfe»d>nt.  I.  K.  &'S^- 

And  I  do  award,  direct,  and  order,  that  the  whole  of  the  embankment  dants. 
in  the  said  indictment  mentioned  shall  with  all  reasonable  speed,  after  the  Direction  to 


and  publishing  of  this  my  award,  be  prostrated  by  and  at  the  ex-  P^^f^^ 
pense  of  the  said  defendants.  Sir  R.  D.  &  G.  H. ;  and  the  materials  thereof  ^^^^ 
be  taken  and  canied  away ;  and  the  bed  and  soil  of  the  river  Thames, 
wherein  the  said  embankment  was  erected,  raised,  and  placed,  be  restored 
and  made  by  them,  at  their  expense,  in  the  same  state,  in  which  the  same 
was  before  Uie  said  embankment  was  begun  to  be  erected^  raised,  and 

P^***^-  Certificate 

And  I  do  hereby  certify  that  the  said  indictment  so  referred  to  me  certiorari 

was  a  proper  indictment  to  be  removed  by  certiorari,  and  to  be  tried  by  a  proper;  and 
special  jury.  j^^*^ 

And  I  do  hereby  further  award,  order,  and  direct,  that  the  costs  of  this  ^^^^^^ 
reference  and  of  this  my  award,  when  taxed,  be  paid  on  demand  by  the  aame  de- 
above-named  defendants.  Sir  R.  D.  &  G.  H.  fendants  to 

In  witness  wheteof  I,  the  above-named  X.  Y.,  have  hereunto  set  my  JJ^renoe.  ^ 
hand,  this  fifth  day  of  October,  1844. 

X.Y. 

Signed  and  published  the  fifth  day  of  October, 
A.  D.  1844,  in  the  presence  of  O.  P. 


LXXI. 


Whereas,  at  the  assizes  holden  at  Lewes,  in  and  |pr  the  County  of  Sus-  Award  on 
sex,  on  the  [  ]dayofC  ].  a.  d.  [  1  before  the  Right  ^^^"^ 

Bonorable  Sir  James  Parke,  Knight,  one  of  the  Barons  of  our  Lady  the  eounts. 
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mortgages.  Queen,  of  her  Goart  of  Exchequer,  and  the  Right  HoiKNrable  Sir  Thomas 
property  ^l^^s  Knight,  one  of  the  Joaticea  of  her  Court  of  Common  Pleaa,  and 
and  ponea-  others  their  fellow  juaticea :  on  the  trial  of  cause  wherein  John  Doe, 
lion  of  pre-  on  the  joint  demiae  of  O.  C.  &  J.  C  .,  and  on  the  aeveral  demiaes  of  F.  & 
^^  *  H.,  waa  plaintiff,  and  H.  H.  H.  &  H.  M.  H.  were  defendanta ;  and  on 

ference'of    ^®  ^^  ^^  ^  certain  other  eauae  wherein  W.  P.  waa  plaintiff  and  F.  D.  H. 
ejectment,    defendant :  it  waa  then  and  there  ordered  hy  the  court,  by  and  with  the 
Of  aecond     conaent  of  the  aaid  partiea,  their  counael  and  attomies,  and  of  £.  S.  H. 
action.         &  B.  H.;  that  a  verdict  should  be  entered  for  the  said  plaintiff  in  the 
^^P^    aaid  firat-mentioned  cause,  damagea  one  ahilling,  coats  forty  ahiUinga ; 
but,  that  anch  verdict  should  be  aubject  to  the  award,  order,  arbitrament, 
final  end,  and  determination  of  me  X«  Y.,  Eaq.,  barriater-at-law ;  who 
waa  thereby  empowered  to  direct  that  a  verdict  ahould  be  entered  for  the 
plaintiff  or  defendant  aa  I  might  think  proper ;  and  to  whom  alao  by  the 
like  conaent  the  aaid  firat-mentioned  cauae  and  all  mattera  in  difference 
All  matten  between  the  aaid  leasora  of  the  plaintiff,  or  any  or  either  of  them,  and  be- 
p^^°i^  t'^®®"  H.  H.  H.,  H.  M.  H.,  E.  S.  H.,  F.  D.  H.,  &  B.  H.,  aU  or  any  of 
ferred.        them,  or  between  all  or  any  of  the  aaid  laat-mentioned  partiea,  jointly  with 
F.  D.  H.,  and  between  any  one  or  more  of  them  and  any  other  one  or 
more  of  them,  were  thereby  referred.    And  it  waa  then  and  there  further 
ordered  by  and  with  the  like  conaent  aa  aforesaid,  that  a  verdict  should 
be  entered  in  the  cause  secondly  above  mentioned  for  the  plaintiff, 
damagea  sixty-five  pounds,  coata  forty  ahiUings ;  but  that  such  verdict 
should  be  subject  to  the  award,  order,  arbitrament,  final  end,  and  deter- 
Recital  of    mination  of  me,  the  aaid  X.  Y. ;  who  waa  thereby  empowered  to  direct, 
^1^^*  that  a  verdict  ahould  be  entered  for  the  {daintiff  or  the  defendant,  aa  I 
might  think  proper;  and  to  whom  the  aaid  aecondly  above-mentioned 
cauae  and  all  mattera  in  difference  between  the  said  parties  thereto  were 
thereby  referred :  and  that  if  I,  the  aaid  arbitrator,  ahould  direct  the  ver- 
dict in  the  aaid  laat-mentioned  cauae  to  be  entered  for  the  laat-mentioned 
defendant,  that  I  the  aaid  arbitrator  ahould  direct  that  the  aaid  U.  H.  H., 
£.  S.  H.,  H.  M.  U.,  or  aome  or  any  of  them,  should  pay  to  the  plaintiff  in 
the  aaid  laat-mentioned  action  hia  coats  both  of  the  action  and  reference,  to 
be  taxed  aa  between  attorney  and  dient,  indnding  any  coata  which  he, 
the  aaid  laat-mentioned  plaintiff,  might  have  to  pay  to  the  aaid  laat-men- 
tioned defendant,  and  ahould  also  pay  to  the  aaid  laat-mentioned  plaintiff 
the  aum  of  sixty-five  pounds  paid  by  him  for  the  purchase  of  the  cows  in 
queation  in  the  laat-mentioned  cause.    And  it  was  further  ordered  by  and 
with  such  consent  as  aforesaid,  that  I,  the  said  arbitrator,  ahould  have 
power  to  order  and  determine  what  I  ahould  think  fit  to  be  done  by  the 
partiea  to  the  aaid  reference ;  ao  aa  I,  the  aaid  arbitrator,  ahould  make 
and .  publish  my  aw||rd  or  awards  in  writing  concerning  the  mattera 
thereby  referred,  ready  to  be  delivered  to  the  aaid  partiea  or  any  or  either 
of  them ;  or  if  they  or  any  or  either  of  them  ahould  be  dead  before  the 
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making  of  the  sud  award  or  awards,  to  their  respective  personal  repre- 
sentatives, who  should  require  the  same ;  on  or  before  the  fourth  day  of 
the  then  next  Michaelmas  Term,  or  on  or  before  any  other  day,  to  which 
I,  the  said  arbitrator,  should  by  any  writing  under  my  hand,  indorsed  on 
the  said  order,  from  time  to  time  enlarge  the  time  for  making  my  sud 
award  or  awards.  And  it  was  also  ordered  that  the  costs  of  the  cause 
firstly  above-mentioned  to  be  taxed  should  abide  the  event  of  the  said 
award  as  to  the  above  first-mentioned  cause ;  and  that  the  costs  of  the 
said  reference  and  award  or  awards,  to  be  taxed,  should  be  in  the  discre- 
tion of  me,  the  said  arbitrator,  who  might  direct  to«  and  by  whom,  and 
in  what  manner  the  same  should  be  pud. 

And  whereas  I,  the  said  arbitrator,  did  by  two  several  indorsements  on  Enlarge- 
the  said  order  enlarge  the  time  for  making  my  award  or  awards,  of  and  ment  of 
concerning  the  said  causes  and  matters,  until  the  first  day  of  September,  arbitiator. 
A.  D.  1847. 

Now  I,  the  said  arbitrator,  having  taken  upon  myself  the  burthen  of  Award  de 
the  said  arbitration,  and  having  heard  and  maturely  weighed  and  consi-  P>^™>*"** 
dered  the  several  allegations,  vouchers,  and  proofs  brought  before  me  by 
and  on  behalf  of  the  said  several  parties  to  the  said  reference ;  in  pur- 
suance of  the  said  reference,  do  make  and  publish  this  my  award  in 
writing  of  and  upon  the  premises :  that  is  to  say. 

As  to  the  first-mentioned  cause ;  I  award  that  instead  of  the  verdict  en-  As  to  eject- 
tend  for  the  plaintiff  in  the  said  first-mentioned  cause,  that  as  to  the  ^^^^' 
issue  joined  on  the  first  count  in  the  said  cause,  a  verdict  shall  be  en- 
tered for  the  defendant;  and  as  to  the  issue  joined  on  the  second  count 
in  the  said  first- mentioned  cause,  that  a  verdict  shall  be  entered  for  the 
plaintiff,  damages  one  shilling,  costs  forty  shillings. 

And  as  to  the  secondly  above-mentioned  cause;  instead  of  the  verdict  As  to  second 
entered  for  the  plaintiff,  I  award  and  direct  as  to  the  first  issue  joined  in  ^*^^' 
the  said  last-mentioned  cause,  that  the  verdict  shall  be  entered  for  the 
plaintiff,  and  that  the  costs  of  that  issue  shaU  be  paid  by  the  defen- 
dant to  the  pkintiff.  And  as  to  the  second  issue  joined  in  the 
said  last-mentioned  cause,  I  direct  that  the  verdict  shall  be  entered 
for  the  defendant,  and  that  the  costs  of  that  issue  shall  be  paid  by  the 
pkintiff  to  the  defendant.  And  as  to  the  third  issue  joined  in  the 
said  last-mentioned  cause,  I  award  and  direct  that  the  verdict  shall  be 
entered  for  the  defendant,  and  that  the  costs  of  that  issue  shall  be  paid 
by  the  plaintiff  to  the  defendant. 

And  I  further  direct  and  order  H.  H.  H.  to  pay  to  the  plaintiff  in  the  Oosts  as  be- 
said  last-mentioned  cause  his  costs,  to  be  taxed  as  between  attorney  and  |^^°  ^^'  ^ 
client,  including  the  costs  which  the  plaintiff  in  the  last-mentioned  cause  client, 
will  have  to  pay  to  the  defendant  in  the  said  last-nlentioned  cause  upon 
the  verdict  hereinbdbre  ordered  to  be  entered  for  the  defendant  on  the 
second  and  third  issues  in  the  said  cause. 
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And  I  further  direct  and  order  H.  H.  U.  to  pay  to  the  plaintiff  in  the 
said  last-mentioned  caose  the  sum  of  £65,  the  piice  of  the  cows  in  ques- 
tion in  the  said  cause,  and  also  any  costs,  to  be  taxed,  to  which  the  said 
plaintiff  may  have  been  or  may  be  put,  in  and  about  this  reference. 
Award  aa        And  as  to  the  several  matters  in  difference  referred  to  me  by  the  said 
JJ^«ing    order,  I  award  and  determme,  that  H.  H.  H.,  E.  S.  H.,  &  H.  M.  H., 
are  not,  nor  are  any  or  either  of  them,  entitled  to  one-fourth  or  any  part 
of  the  yalue  of  the  farming  stock  claimed  by  them. 
Claim  for         That  H.  H.  H.,  £.  S.  H.,  &  H.  M.  U.,  are  not,  nor  are  any  or  ather  of 
indemnity,   them,  entitled  to  any  indemnity  from  F.  D.  H.  for  any  loss  which  may 
ensue  to  them  or  either  of  them  by  reason  of  the  failure  of  the  plaintiff 
in  the  said  secondly  above-mentioned  cause. 
Farming  And  with  respect  to  the  fanning  accounts  between  H.  H.  H.,  E.  S.  H., 

ncconnts.     &  H.  M.  H.,  I  determine  as  follows ;  that  is  to  say :— that  there  is  due  from 
H.  H.  H.  to  F.  D.  H.,  on  the  sud  accounts,  the  sum  of  £314 ;  and  from 

E.  S.  H.  to  F.  D.  H.  on  the  said  accounts  the  sum  of  £314 ;  and  from 
H.  M.  H.  to  F.  D.  H.  on  the  said  account  the  sums  of  £251 :— that 
there  is  not  anything  due  on  the  balance  of  the  said  farming  accounts 
from  the  said  F.  D.  H.  to  the  said  H.  H.  H.,  E.  S.  H.,  •&  H.  M.  H.,  or 
any  or  either  of  them. 

That  there  is  due  on  the  said  farming  accounts  from  the  said  U.  H.  H. 
to  the  said  H.  M.  H.  the  sum  of  £63. 

That  there  is  due  from  the  said  E.  S.  H.  to  the  sud  H.  M.  H.  on  tiie 
said  farming  accounts  the  sum  of  j£63. 
Other  than      ^jj^  respect  to  the  claim  made  by  F.  D.  H.  against  H.  H.  H.  & 

forming  '^  /  -o 

accounu.      H*  ^«  H*  jointly,  but  irrespective  of,  and  distinct  from,  the  said  farming 

accounts,  I  award,  that  there  is  due  from  the  said  H.  H.  H.  &  H.  M.  H., 

jointly,  to  the  said  F.  D.  H.  the  sum  of  £360 ;  and  I  award  and  order,  that 

each  of  them,  the  said  H.  H.  H.  &  H.  M.  H.  shall  pay  to  the  said 

F.  D.  H.  the  sum  of  £180,  being  one  moiety  of  the  sud  sum  of  £360  at 
the  time  hereinafter  directed. 

Private  j  f^^her  award,  that  there  is  due  from  H.  H,  H.  to  F.  D.  H.,  on  the 

pnvate  account  between  them,  and  irrespective  of  the  sums  above  men- 
tioned, the  sum  of  £127.     I  further  award,  that  there  is  due  from  the 
said  H.  M.  H.  to  the  said  F.  D.  H.,  on  the  private  account  between  them, 
and  irrespective  of  the  sums  above  mentioned,  the  sum  of  £46. 
Claim  to  I  further  award,  that  F.  D.  H.  is  entitled  to  one- fifth  part  of  the  plate 

^  ^^'  which  formerly  belonged  to  his  mother,  A.  H.,  deceased,  and  which  was 

in  the  messuage  called  Dykes,  on  the  [  ]  day  of  [  ],  a.  d. 

.     [        ]. 

Direction  to     I  further  award,  that  the  several  sums  of  money  hereinbefore  dctcr- 
^^'  mined  and  found  to  be  due  from  H.  H.  H.,  £.  S.  H.,  &  H.  M.  H.,  re- 

spectively, to  F.  D.  H.,  shall  be  paid  by  the  said  H.  H.  H.,  E.  S.  H., 
H.  M.  H.,  respectively,  to  the  said  F.  D.  H.,  on  the  25th  day  of  Decern- 
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ber>  A.  D.  1848 ;  unless  in  the  meantime  a  sale  of  the  property  in  mort- 
gage to  O.  C.  &  J.  C.  shall  have  taken  place ;  in  which  case  the  said 
several  smns  of  money  shall  be  paid  when  and  as  soon  as  such  sale  shall 
be  completed  and  the  purchase-money  paid  to  the  vendors  or  vendor  (m). 

I  further  award,  that  the  several  sums  hereinbefore  found  to  be  due  to 
H.  M.  H.  from  H.  H.  H.  &  £.  S,  H.  respectively,  shall  be  paid  by  them 
respectively  to  the  said  H.  M.  H.  on  the  ssdd  25th  day  of  December, 
1848  ;  or  if  such  sale  as  hereinbefore  mentioned  shall  take  place  in  the 
meantime,  as  soon  as  such  sale  shall  be  completed  and  the  purchase- 
money  paid  to  the  vendors  or  vendor. 

And  I  award,  that  other  than  and  except  the  sums  above  mentioned 
there  is  not  anything  due  to  the  said  F.  D.  H.  from  the  said  E.  S.  H.  8e 
H.  M.  H.  jointly,  or  from  the  sud  E.  S.  H.  separately. 

I  further  direct,  that,  (unless  in  the  meantime  a  sale  thereof  shall  be  Directions 
effected  by  C.  E.  C.  or  J.  C,  or  the  survivor  of  them  or  his  heirs,  or  their  ^  n»ortga- 
or  his  assigns,  under  a  certain  indenture  bearing  date  the  19th  day  of  ^p^rty. 
August,  1842,)  all  the  property  comprised  in,  and  conveyed  by,  a  cer- 
tain indenture,  dated  the  l6th  day  of  September,  1845,  to  T.  G.  W.,  de- 
ceased, and  to  the  said  O.  C.  &  J.  C,  shall,  on  the  29th  day  of  Septem- 
ber, A.  D.  1848,  or  as  soon  after  as  conveniently  may  be,  be  sold  by  the 
said  O.  C.  &  J.  C,  or  the  survivor  of  them ;  and  that  the  surplus  money 
arising  from  such  sale,  after  payment  of  the  expenses  of  and  attending 
such  sale,  and  of  the  principal  sum  of  £12,500  to  the  said  mortgagees, 
and  all  interest  thereon,  and  also  after  the  payment  of  the  sum  of  £2,500,  To  pay  off 
and  all  interest  due  thereon,  to  B.  H.  and  her  assigns,  by  virtue  of  her  mortgagees. 
charge  on  the  said  property,  shall  be  paid  by  the  vendors  or  vendor  to 
the  said  C.  £.  C.  &  J.  C,  or  the  survivor  of  them  or  his  heirs,  or  their  or  As  to  sar- 
hia  assigns,  (if  they  will  accept  the  same) ;  and  if  they  decline  to  accept  P^^^* 
the  same,  then  that  the  said  surplus  shall  be  paid  unto  and  between 
H.  H.  H.,  H.  M.  H.,  £.  S.  H.  &  F.  D.  H.  in  equal  shares  and  propor- 
tions, or  their  respective  executora,  administrators,  and  assigns.    And  I  Parties  to 
direct  that  all  parties  to  this  reference  except  W.  P.  shall  concur  in  and  ^^^^  ^" 
do  all  in  their  power  to  effectuate  such  sale. 

I  further  award,  that  the  principal  sum  of  £12,500  remains  due  to  the  Amount  of 
said  O.  G.  &  J.  C.  on  mortgage  of  the  property  comprised  in,  and  con-  mortgage 
▼eyed  by,  the  said  indenture  of  the  l6th  of  September,  1845 ;  and  that  all   ^^' 
iaterest  on  the  said  sum  of  £12,500,  calculated  de  die  in  diem  up  to,  and   • 
indnsive  of,  the  21  st  day  of  July,  a.  d.  1847»  has  been  paid,  except  the 
sum  of  £55.  lOs.  7d*s  which  still  remains  due  to  the  said  mortgagees : 
and  that  in  case  the  property  so  mortgaged  shall  be  sold  by  the  said 
C.  £.  C.  Si  J.  C.  under  the  trusts  of  the  deed  of  the  19th  of  August,  1842, 
the  said  O.  C.  &  J.  C.  (the  mortgagees)  shall  not,  nor  shall  the  survivor 

(m)  See  P.  2,  ch.  8,  s.  1,  d.  2,  p.  899,  as  to  awarding  time  of  payment. 
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of  them,  his  ezecutore,  administratore,  or  asngns,  require  or  be  entitled 

to  any  notice  of  the  re-payment  of  the  said  principal  sum  of  £12,500. 

Award  aa        ^^  j  further  order  and  direct,  that  the  costs  of  this  reference  and  of  the 

to  coats  of 

Kferanoe      several  parties  in  relation  thereto  (except  the  costs  of  W.  P.,  the  plaintiff 

and  award,  in  the  said  secondly  above-mentioned  cause,  which  are  hereinbefore 
directed  to  be  paid  by  H.  H.  H.)*  and  the  costs  of  this  my  award  shall 
be  paid  and  borne  by  H.  H.  H.,  H.  M.  H.,  £.  S.  U.,  &  F.  D.  H.,  in 
equal  shares  and  proportions. 
Partieato         LasUy,  I  direct,  that  H.  H.  H.  &  H.  M.  H.  shall,  on  the  29th  day  of 
poaiesrion     S^P^D^^*^^  next,  quit  and  deliver  up  possession  to  the  said  F.  D.  H.  of 
of  premiBoa.  the  messuage  called  Dykes,  and  the  other  premises  for  which  they  have 
been  admitted  to  defend  the  said  first-mentioned  cause :  and  that  E.  S.  H. 
&  B.  H.  shall,  if  in  possession  thereof  or  any  part  thereof,  quit  and  de- 
liver up  the  same  to  the  said  F.  D.  H.  on  the  same  day. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  [  ]  day 

of  [  ],  A.  D.  1847. 

X.  Y. 
Signed  and  published  in  the  presence  of 
O.  P.,  clerk  to  the  said  X.  Y. 


LXXII. 

Award  ci  n-  To  all  to  whom  these  presents  shall  come  I,  X.  Y.,  of  the  Middle 
J?^J^^  Temple,  barrister-aUlaw,  send  greeting. 

tiona  aa  to  Whereas  by  a  certain  order  of  court  made  at  the  assises  holdeu  at 
removing  Maidstone,  in  and  for  the  county  of  Kent,  on  Monday,  the  eleventh  day 
and^ffu-"'  of  March,  one  thousand  eight  hundred  and  forty*four,  before  the  Right 
lating  the  Honorable  Lord  Denman,  the  Chief  Justice  of  our  Lady  the  Queen,  and 
7^^^^  the  Honorable  Sir  Edward  Hall  Alderson,  Knight,  one  of  the  Barons  of 
plaintiib'  ^^^  Majesty's  Court  of  Exchequer,  Justices  of  our  Lady  the  Queen,  ap- 
premiaes.  pointed  to  take  the  assises  for  the  said  county  of  Kent :  in  a  certain 
Recital  of  cause  then  pending  in  the  said  court,  wherein  R.  D.  &  J.  S.  were  plain- 
order  of      tiffs,  and  E.  G.,  J.  W.,  &  W.  S.  F.  were  defendants ;  it  was  ordered  by 

Iff'  '  n  '  * 

x^m  rnoa.  ^^  ^^  court,  with  the  consent  of  the  said  parties,  their  counsel,  and 
attomies,  that  a  verdict  should  be  entered  for  the  said  pluntifib,  with  da- 
mages to  the  amount  in  the  declaration  mentioned,  and  costs  forty  shil- 
lings ;  hut  that  such  verdict  should  be  subject  to  the  award,  order,  arbi- 
trament, final  end,  and  determination  of  me,  the  said  X.  Y. ;  who  was 
thereby  empowered  to  direct,  that  a  verdict  should  be  entered  for  the 
plaintiffs  or  defendants  as  I  should  think  proper;  to  whom  the  said  cause 
was  thereby  referred. 
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And  I  WB8  thereby  empowered  to  order  and  determine,  what  I  should  ^V^^^  ^ 
think  fit  to  be  done  by  either  of  the  said  parties  with  respect  to  the  re-  ^  ^  ^^^ 
moval  of  any  of  the  obstructions  charged  in  the  declaration  in  tiie  said  with  respect 
cause ;  and  for  the  regulution  of  the  water-way  to,  and  from,  and  in  front  ^^  "T]^^ 
of  the  premises  of  the  said  plaintiffs  and  their  tenants ;  and  for  the  settle-  tjont,  and 
ment  of  all  matters  in  the  said  action;  so  as  I,  the  said  arbitrator,  should  regulation 
make  and  publiah  my  award  in  writing  concerning  the  matter,  .o  re- 'J,^;;;,--^ 
ferred,  ready  to  be  delivered  to  the  said  parties  or  to  either  of  them ;  or  if  lettlement 
they  or  either  of  them  should  be  dead  before  the  making  of  my  said  ofmnttershi 
award,  to  their  respective  personal  representatives,  who  should  require 
the  same ;  on  or  before  the  fourth  day  of  the  then  and  now  next  Michael- 
mas Term,  or  on  or  before  any  other  day,  to  which  I,  the  said  arbitrator, 
should  by  any  writing  under  my  hand  to  be  indorsed  thereon,  from  time 
to  time  enlarge  the  time  for  making  my  said  award.    And  it  was  thereby 
further,  by  and  with  such  consent  as  aforesaid,  ordered,  that  I,  the  said 
arbitrator,  should  state  for  the  opinion  of  the  court,  at  the  request  of      • 
either  party  to  the  said  action,  any  point  or  points  of  law  that  might  be 
raised  before  me.    And  it  was  thereby  also  ordered,  that  the  costs  of  the 
said  cause,  to  be  taxed,  should  abide  the  event  of  the  said  award ;  and 
that  the  costs  of  the  said  reference  and  award,  to  be  taxed,  should  be  in 
the  discretion  of  me,  the  said  arbitrator,  who  might  direct  and  award  to, 
and  by  whom,  and  in  what  manner  the  same  should  be  pud  :  and  that 
I,  the  said  arbitrator,  should  have  the  same  power  to  amend  the  record, 
and  to  certify,  as  a  judge  sitting  at  Nisi  Prius  would  have  upon  a  trial  of 
the  said  cause.    And  it  was  thereby  also  ordered,  by  and  with  such  con- 
sent as  aforesaid,  that  it  should  be  in  the  judgment  of  me,  the  said  arbi- 
trator, to  examine  the  said  parties ;  who,  together  with  their  respective 
witnesses,  should  be  examined  upon  oath ;  as  by  the  said  order,  reference 
being  had  thereunto,  will,  amongst  other  things,  more  fully  appear. 

And  whereas  I,  the  said  arbitrator,  did,  shortly  after  the  making  of  the 
said  order,  take  upon  myself  the  burthen  of  the  said  arbitration,  and  hi»ve 
been  attended  by  the  counsel,  attomies,  and  agents  of  the  said  parties, 
and  heard  all  their  evidence  touching  the  matters  so  referred  to  me  as 
aforesaid ;  and  have  also  viewed  and  inspected  the  obstructions  charged 
in  the  declaration  in  this  action,  and  the  water-way  to,  and  from,  and  in 
front  of,  the  premises  of  the  said  plaintiffs  and  their  tenants ;  and  have 
not  been  called  upon  or  requested  by  any  or  either  of  the  parties  to 
the  said  action  to  state  for  the  opinion  of  the  court  any  point  or  points  of 
law  that  were  raised  before  me ;  or  to  amend  the  record  in  this  action ; — I  Award  de 
do  therefore  make  this  my  award  in  writing  of  and  concerning  the  matters  P'®™'*'^'* 
so  referred  to  me  as  aforesaid  in  manner  foUowing :  that  is  to  say : — 

I  do  award,  order,  and  direct,  that  the  verdict  in  this  action  already  On  the 
entered  for  the  said  plaintiffs  be  set  aside,  and  that  instead  thereof  a  ver-  *^^^"* 
diet  be  entered  for  the  defendants  on  the  issues  firstly,  thirdly,  fifthly, 
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and  lastly,  within  joined  between  the  udd  parties;  and  that  a  verdict  be 
entered  for  the  i^aintiffs  on  all  the  other  issues  joined  between  the  said 
parties  in  the  said  action. 

Certificate       ^^  |  ^q  iiereby  certify,  that  this  was  a  proper  cause  to  be  tried  by  a 

for  special  .  .  . 

juryf  special  jury. 

Award  as        ^^  ^  ^  further  award,  order,  and  direct,  that  the  costs  of  the  refer- 
to  costs.       ence  and  of  this  my  award,  of  all  the  parties,  when  taxed,  shall  be  added 
together  in  one  sum,  and  divided  into  three  equal  parts;  and  that  when  so 
divided  two  equal  third  parts  thereof  shall  be  paid  and  borne  by  the  said 
plaintifTs,  and  the  other  remaining  third  part  thereof  shall  be  paid  and 
borne  by  the  said  defendants ;  and  that  if  any  or  either  of  the  said  parties 
shall  pay  or  shall  have  paid  more  than  his  just  share  or  proportion  of  the 
said  costs  according  to  the  proportions  hereinbeibre  mentioned,that  he  or 
they  shall  be  repaid  the  excess  by  the  party  or  parties  whom  I  have  befoie 
directed  to  pay  the  same  in  the  proportions  already  mentioned. 
to*8ay^hat     ^^^  ^'^  reference  to  the  authority  given  to  me  by  the  said  order  to 
to  be  done,  order  and  determine,  what  I  shall  think  fit  to  be  done  by  either  of  the 
said  parties  with  respect  to  the  removal  of  any  obstructions  charged  in 
the  declaration ;  and  for  the  regulation  of  the  water-way  to,  and  from,  and 
in  front  of,  the  premises  of  the  said  plaintiflh  and  their  tenants ;  and  for 
the  settlement  of  all  matters  in  this  action  :— 
Finding  of       ^  ^^  ^^^'  ^^^^  ^^®  messuages  and  premises  of  the  said  phdntifis  in  the 
facts.  declaration  in  this  action  mentioned  adjoin  on  the  north  on  the  bed, 

shore,  and  water  of  the  river  Thames,  for  the  space  of  sixty-nine  feet  and 
eleven  inches ;  and  that  the  easternmost  of  the  said  messuages  and  pre- 
mises, and  in  the  first  count  of  the  declaration  described  as  being  in  the 
possession  and  occupation  of  H.  R.  C.  as  tenant  thereof  to  the  said 
plaintiffs,  abuts  in  part  on  the  eastern  side  thereof  on  certain  public  stairs 
called  Garden  Stairs ;  and  that  at  the  time  of  the  committing  of  the 
alleged  grievances  in  the  said  declaration  mentioned,  and  for  many  years 
before,  the  said  stairs,  called  Garden  Stairs,  were  and  still  are  public 
landing  stairs  for  all  the  liege  subjects  of  our  Lady  the  Queen  and  her 
predecessors  to  land  and  embark  at  Greenwich  from  and  into  boats  and 
other  vessels  on  the  river  Thames  at  all  times  of  the  year  at  their  free 
will  and  pleasure ;  and  that  until  the  year  one  thousand  eight  hundred 
and  thirty-six  the  said  stairs  were  accessible  to  the  public  on  the  eastern 
side  thereof,  but  that  in  or  shortly  after  that  year  a  certain  pier  was 
erected  on  the  eastern  side  of  the  said  stairs  by  a  certain  company  called 
the  Greenwich  Pier  Company  (and  in  which  said  company  the  said  plain- 
tiffs were  and  still  are  the  holders  of  a  large  number  of  shares),  which, 
since  its  erection,  has  cut  off  and  stiU  does  cutoff  all  access  for  the  pubhe 
to  the  said  stairs  on  the  eastern  side  thereof. 

And  I  further  find,  that  until  the  erection  and  making  of  a  certain  em- 
bankment hereinafter  mentioned,  and  the  putting  or  throwing  out  of  a 
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certain  brow,  stage,  or  platform,  acroes  and  athwart  a  part  of  the  said 
river  as  hereinafter  also  mentioned,  the  said  stairs,  called  Grarden  Stairs, 
were  accessible  to  the  public  on  the  western  side  thereof ;  but  that  in  the 
year  one  thousand  eight  hundred  and  forty-three  the  said  plaintifis  erected 
and  in  pert  built  a  certain  embankment  on  the  western  side  of  the  said 
stairs,  in  front  of  their  said  messuages  and  premises  in  the  declaration 
mentioned,  adjoining  on  one  side  the  said  stairs  called  Garden  Stairs,  and 
extending  from  their  said  messuages  and  premises  in  the  declaration  men- 
tioned in  a  northemly  direction  for  the  depth  of  sixty  feet  and  upwards 
into  the  said  river ;  and  that  the  said  defendants,  about  the  same  period,  put 
out  and  threw  out  a  certain  brow,  stage,  or  platform,  across  and  athwart  a 
"  part  of  the  said  river  to  the  westward  of  the  said  embankment  of  the  said 
plaintiffs,  whereby  access  to  the  said  stairs  on  the  westward  side  thereof 
for  row  boats,  skifis,  and  wherries,  has  ever  since  been,  and  still  is, 
greatly  obstructed. 

And  I  further  find,  that  diat  part  of  the  bed,  shore,  and  water  of  the  said 
river  which  so  adjoins  the  said  messuages  and  premises  of  the  said  plain- 
tiffs as  aforesaid,  and  whereon  the  said  plaintifis  have  erected  and  in  part 
built  their  said  embankment  as  aforesaid,  from  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,  until  the  erection  of  the  said  em- 
bankment and  the  putting  or  throwing  out  the  said  brow,  stage,  or  plat- 
form as  hereinbefore  mentioned,  had  been  used,  and  of  right  ought  to 
have  been  used,  and  still  of  right  ought  to  be  used,  by  watermen  and 
others  plying  at  the  said  stairs,  called  Garden  Stairs,  with  boats  for  hire, 
to  land  and  embark  passengers  there ;  and  to  stow  and  moor  their  boats 
on  thi^bed,  shore,  and  water  of  the  said  river,  along  the  whole  extent  and 
frontage  of  the  said  messuages  and  premises ;  and  for  watermen  plying  for 
hire  at  Garden  Stairs,  and  occupying  or  residing  in  any  of  the  messuages 
or  premises  of  the  said  plaintiffs  in  the  declaration  mentioned,  to  get  into 
and  from  their  boats,  skifis,  and  wherries  Vying  upon  the  said  part  of  the 
said  bed,  shore,  and  water  of  the  said  river,  from  and  unto  their  said 
messuages  and  premises ;  and  that  during  all  that  time  there  ought  to 
have  been,  and  still  of  right  ought  to  be,  convenient  access  for  row  boats, 
skiflb,  and  wherries,  to  the  said  stairs,  called  Garden  Stairs,  from  the 
north. 

And  I  farther  find,  that  before  the  introduction  of  steam  navigation 
on  the  river  Thames,  great  numbers  of  the  liege  subjects  of  the  kings  and 
queens  of  England,  having  occasion  to  land  and  embark  at  Greenwich, 
from  and  into  row  boats,  skiffs,  and  wherries,  were  used  and  accustomed 
to  land  and  embark,  and  of  right  landed  and  embarked  at  the  said  stairs ; 
but  that  for  the  last  sixteen  years  or  thereabouts,  and  since  the  introduc- 
tion of  steam  navigation  on  the  said  river,  and  in  consequence  thereof, 
very  few  of  the  said  liege  subjects  have  been  used  and  accustomed  to 
land  and  embark  at  the  said  stairs  from  and  into  row  boats,  skiffs,  and 
wherries ;  and  very  great  numbers  who,  but  for  the  accommodation 
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afforded  to  the  public  by  the  said  Bteam-boats,  wovdd  have  nqoired  to 
land  and  embark  at  the  said  stairs  from  and  into  row  boats,  skifb,  and 
wherries,  have  required  to  land  and  embark  there  on  the  western  side 
from  and  into  steam-boats. 

And  I  iiirther  find,  that  the  landing  and  embarking  of  passengers  at 
the  said  stairs,  caUed  Garden  Stairs,  from  and  into  steam*boats,  is  a  great 
accommodation  to  the  public  at  large,  and  especially  to  the  inhabitants 
of  Greenwich  and  its  neighbourhood,  and  to  all  persons  resorting  to 
those  places ;  and  that  in  the  present  state  of  the  river  Thames  there  are 
not  sufficient  landing-places  provided  for  the  use  of  the  public  steam- 
boats, which  navigate  and  ply  for  hire  upon  the  said  river  from  Green- 
wich, to  land  and  embark  passengers  there ;  and  that  the  said  stairs,  called* 
Garden  Stairs,  are  capable,  from  their  greatly  diminished  use  as  a  public 
landing  and  embarking  stairs  from  and  into  row  boats,  skiffs,  and  wher- 
ries, and  from  thdr  breadth,  (which  I  find  to  be  nowhere  less  than  sixteen 
feet  from  top  to  bottom,  and  a  still  greater  width  on  the  strand  or  causeway 
below  the  sud  stairs,)  of  affording  accommodation  to  aD  persons  desirous 
of  landing  or  embarking  there,  as  well  frt>m  and  into  row  boats,  skifis, 
and  wherries,  as  from  and  into  steam-boats ;  and  that  the  said  stairs,  and 
the  strand  and  causeway  thereof,  may  be  so  used  without  detrimoit  to 
the  public ;  and  that  the  occasions  and  necessities  of  the  public,  and  of  a 
great  majority  of  those  who  reside  at  Greenwich  and  its  neif^hbourhood, 
and  of  those  who  resort  there,  require  that  they  should  be  so  used. 

And  I  further  find,  that  the  steam-boats  cannot  conveniently  be  brought 
alongmde  Garden  Stairs  for  the  purpose  of  landing  or  embarking  passen- 
gers there ;  and  that  the  most  convenient  mode  of  landing  and  em|{8rkiDg 
passengers  from  and  into  steam-boats  at  and  from  Garden  Stairs  ie  by 
means  of  a  barge  or  barges,  dummy  or  dummies,  moored  in  the  said  river 
near  to  the  said  stairs,  and  communicating  ynih  the  said  stairs  by  means  of 
bridges,  brows,  platforms,  or  stages;  and  that  such  barge  or  barges, 
dummy  or  dummies,  bridges,  brows,  platforms,  or  stages,  may  conve- 
nientiy  be  moored,  and  placed,  put  out,  and  erected,  in  the  manner  here- 
inafter described,  without  detriment  to  the  public,  or  impediment  to  the 
navigation  of  the  said  river,  or  the  public  use  of  Garden  stairs  for  the  pur- 
poses of  landing  or  embarking  there  from  or  into  row  boats,  skifis,  and 
wherries,  or  obstructing  convenient  water-ways  to  the  said  messusges 
and  premises  of  the  said  plaintiffs  in  the  said  declaration  mentioned. 

And  I  further  find,  that  the  said  Company,  called  the  Grreenwich  Pier 
Company,  have,  since  the  erection  of  the  said  pier,  put  out,  and  placed, 
and  used,  and  still  do  use,  certain  barges  or  dummies  in  front  of  their 
said  pier  for  the  more  convenient  landing  and  embarking  passengers  at 
and  from  their  pier,  from  and  into  steam-boats  extending  many  feet  into 
the  water-way  of  the  sud  river  beyond  their  said  pier. 

Now,  with  respect  to  so  much  of  the  chatters  so  referred  to  me,  as  em- 
powers me  to  order  and  determine,  what  I  shall  think  fit  to  be  done 
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by  either  of  the  said  partiei  with  respect  to  the  removal  of  any  of  the  ob« 
structione  charged  in  the  declaration : — 

I  do  hereby  order^  determine,  and  direct,  as  between  the  parties  in  ^'^'^^^^ 
this  action,  that,  as  soon  as  the  embankment  her^before  mentioned  Qioyai  of  oIh 
has  been  prostrated  by  the  said  phintiffs,  and  the  materials  thereof  taken  itructioDi. 
w  carried  away,  and  the  bed  and  soil  of  the  river  Thames  restored  and 
made  in  the  same  state,  in  which  the  same  was  before  the  said  embank* 
ment  was  commenced,  (and  which  I  have  ordered  the  said  plaintifis  to  do 
by  a  certain  other  award  (»)  bearing  even  date  herewith),  or  sooner,  if 
practicable ;  the  said  defendants  shall,  with  all  reasonable  speed,  at  their 
own  expense,  remove  all  and  every  barge,  plank,  dummy,  rafter,  timber, 
chain,  cable,  iron,  rope,  or  other  material,  now  belonging  to  the  said  de- 
fendants, or  any  of  them,  which  now  lie,  or  are  placed  in  or  upon  the 
said  river,  or  the  bed  or  soil  thereof,  between  the  westernmost  of  the  said 
messuages  and  premises  in  the  said  declaration  mentioned,  and  in  the 
fourth  count  of  the  declaration  described  as  being  in  the  possession  of 
the  said  plaintiffs,  and  the  said  public  stairs,  called  Garden  Stairs ;  or 
within  sixty  feet,  measuring  from  each  of  the  said  messuages  and  pre- 
mises in  the  said  declaration  mentioned  in  a  northemly  direction ;  or  along 
or  across  the  said  river  or  the  bed  or  shore  thereof,  in  any  part  thereof  to 
the  west  of  the  westernmost  of  the  said  messuages  and  premises  of  the 
said  plainti£b,  within  sixty  feet  of  the  southern  shore  of  the  said  river; 
and  all  and  every  barge,  plank,  dummy,  rafter,  timber,  chain,  cable,  iron, 
rope,  or  other  material,  belonging  to  the  defendants  or  any  of  them,  which 
extends  further  out  into  the  stream  of  the  said  river  than  the  said  barge  or 
barges,  dummy  or  dummies,  now  used  by  the  said  Company,  called  the 
Greenmch  Pier  Company. 

And  with  respect  to  so  much  of  the  matters  referred  to  me  as  em-  Directionf 
powers  me  to  order  and  determine,  what  I  shall  think  fit  to  be  done  by  ]J|[^/^* 
either  of  the  said  parties  for  the  regulation  of  the  water-way  to,  from,  and  water-way. 
in  frt>nt  of,  the  premises  of  the  said  plaintiffs  and  their  tenants : — 

I  do  hereby  frurther  order,  determine,  and  direct,  as  between  the  par- 
ties in  this  action,  that  from  and  after  the  removal  of  the  said  embank- 
ment and  obstructions,  which  I  have  hereinbefore,  and  in  my  said  other 
award  directed  to  be  removed  in  the  manner  and  at  the  times  so  by  me 
directed ;  the  said  plaintiffs  and  their  tenants  shall  at  aU  times  have  a 
dear  water-way  (when  there  is  sufficient  water)  to,  from,  and  in  front  of, 
the  said  messuages  and  premises  in  the  said  declaration  mentioned,  from 
the  west  of  the  westernmost  of  their  said  messuages  and  premises  for  the 
clear  space  of  sixty  feet,  measuring  in  a  northemly  direction,  and  extending 
from  the  said  westernmost  messuage  all  the  way  eastward  to  Garden 
Stairs ;  and  another  dear  water-way  of  six  feet  wide  in  a  north-eastemly 

{n)  See  award  on  iiidictment.  Form  LXX. 
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directioil  from  the  eattemmost  of  the  said  menuaf^es  and  premiaea,  and 
in  the  first  count  of  their  declaration  described  as  being  in  xYm  possession 
and  occupation  of  the  said  H.  R.  C.  as  tenant  thereof  to  the  said  plain- 
tifls ;  and  that  the  said  defendants  shall  not,  nor  shall  any  or  either  of 
them,  at  any  time  after  snch  remoral  of  such  embankment  and  snch  ob* 
Stmctions  as  aforesaid,  put,  or  place,  or  have,  or  use,  upon  the  said  rivers 
or  upon  the  bed  or  shore  thereof,  any  barp[e,  plank,  dummy,  rafter, 
timber,  chain,  cable,  iron,  rope,  or  other  material,  upon  any  part  of  the 
water,  bed,  or  shore  of  the  said  riter  within  the  limits  hereinbefore  defined, 
whereby  the  said  water-ways  for  the  said  plaintifis  and  their  tenants, 
hereinbefore  specified,  or  either  of  Uiem,  may  be  in  any  way  obstructed  • 
and  that,  subject  to  the  said  water-ways  so  reserved  and  provided  for  the 
said  phdntiflfs  and  their  tenants,  the  said  defendants  shall  have  a  water- 
way in  front  of  the  said  messuages  and  premises  of  the  said  pkintifi  in 
the  said  declaration  mentioned  to  and  frtmi  the  said  stairs,  called  (laiden 
Stairs,  to  land  and  embark  passengers  there  from  and  into  steam-boats. 
Directions       And  with  respect  to  so  much  of  the  matters  referred  to  me,  as  em- 
ment  of   ^*  powers  me  to  order  and  determine,  what  I  shall  think  fit  to  be  done  by 
matten  in    either  of  the  said  parties  for  the  settlement  of  all  matters  in  this  ac 
the  action,   ^i^q  .  ^q ^  q^^  ^  ^^  matters  in  difference  between  the  parties  in  this  action 
being  as  to  the  right  of  the  said  defendants  to  land  and  embark  passengers 
at  Greenwich  from  and  into  steam-boats  at  the  stairs,  called  Garden 
Stairs,  by  means  of  barges  or  dummies  placed  opposite  the  said  mes- 
suages and  premises  of  the  said  plaintifik: — 

I  do  hereby  further  order  and  determine,  as  between  the  parties  in  this 
action,  that  so  long  as  the  said  stairs,  called  Garden  Stairs,  shaU  continue 
to  be  a  public  landing  stairs,  "  and  until  another  as  convenient  public 
landing  stairs  as  Garden  Stairs  shall  be  provided  for  the  public  using 
steam-boats  on  the  river  Thames  to  and  from  Grreenwich,''  (o)  the  said 
defendants  shall  and  may  have  one  barge  or  dummy  for  the  purpose  of 
landing  and  embarking  passengers  frt>m  and  into  steam-boats  in  the  river 
Thames  at  and  from  Garden  Stairs  aforesaid,  not  exceeding  the  length  of 
eighty-six  feet,  and  the  breadth  of  fifteen  feet  and  a  half,  near  to  Garden 
Stairs  aforesaid,  in  that  part  of  the  said  river  which  lies  opposite  to  the 
Sfud  messuages  and  premises  of  the  said  pUdntifib  in  the  said  declaration 
mentioned ;  so  as  the  same  does  at  no  time  hereafter  approach  to  the 
said  messuages  and  premises  of  the  said  plaintiffs  nearer  than  sixty  feet 
from  the  northern  boundary  of  the  said  messuages  and  premises ;  and  so 
as  at  no  time  hereafter  the  said  barge  or  dummy  shall  extend  further  out 
from  the  south  shore  of  the  said  river  into  the  stream  of  the  said  river, 
than  the  barge  or  barges,  dummy  or  dummies,  now  used  by  the  said 
Company,  called  the  Greenwich  Pier  Company ;  and  so  as  at  no  time  the 
said  barge  or  dummy  of  the  said  defendants  shall  be  aUowed  to  ground ; 

(o)  Whether  this  is  sufiiciently  precise  as  to  time,  see  P.  2,  ch.  8,  s.  2,  d.  8,  p.  420. 
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and  also  a  certain  other  Imrge  or  dummy^  commonly  called  a  monkey 
barge,  (not  exceeding  tihe  width  of  eight  feet  and  ten  inches,)  on  that  part 
of  the  bed,  shore;,  strand,  causeway,  or  water  of  the  said  river,  which  lies 
in  a  line  northwards  with  the  bottom  stair  or  step  of  the  said  stairs,  called 
Garden  Stairs,  on  the  easternmost  side  of  the  said  bed,  shore,  strand, 
caoseway,  or  water;  and  also  such  and  so  many  bridges,  brows,  and 
stages  communicating  with  the  sud  barges  or  dummies,  and  that  part  of 
Garden  Stairs  which  comprises  eight  feet  thereof  in  width  on  the  eastern- 
most side  of  the  said  stairs  from  the  top  to  the  bottom  thereof;  so 
as  the  said  defendants  leave  between  the  said  barges  or  dummies  a 
clear  width  of  water-way,  when  there  is  sufficient  water,  and  strand  and 
causeway  when  there  is  not,  of  six  feet  for  row  boats,  skiffs,  and 
wherries  to  pass  from  and  to  the  north-east  to  and  from  the  said  stairs^ 
called  Garden  Stairs,  and  to  and  from  the  said  messuages  and  premises 
of  the  said  plaintiffs  in  the  said  dedaration  mentioned ;  and  so  as  the 
said  defendants  leave  sufficient  head  room  under  their  barges,  brows, 
or  stages/  communicating  between  one  barge  or  dummy  and  their'other 
barge  or  dummy,  for  persons  using  the  said  water-way  to  and  from  the 
north-east,  to  pass  under  the  same  sitting  in  their  boats,  skiffs,  or  wher- 
ries ;  and  so  as  such  bridges,  brows,  or  stages,  as  shall  communicate 
with  or  extend  over  the  said  stairs,  called  Garden  Stairs,  shall  not  exceed 
eight  feet  in  width,  and  shall  be  carried  up,  and  put,  and  placed,  and 
continued  on  that  part  of  the  said  stairs,  called  Garden  Stairs,  which 
comprises  eight  feet  in  width  on  the  easternmost  side  thereof;  and  so  as 
at  all  times  to  leave  the  westernmost  eight  feet  in  width  of  the  said  stairs^ 
and  of  the  strand  and  causeway  at  the  foot  thereof,  for  watermen  and 
others  having  occasion  to  land  or  embark  passengers  at  or  from  Garden 
Stairs,  into  and  from  row  boats,  skiffs,  and  wherries,  for  their  free  use  * 
and  so  as  at  all  times  that  all  and  every  such  barge,  dummy,  bridge, 
brow,  or  stage,  which  shall  be  used  by  the  said  defendants,  or  any  of 
them,  for  any  of  the  purposes  aforesaid,  shall  have  good  and  substantial 
railings,  with  proper  openings  therefrom  and  thereto,  to  prevent  accidents 
to  persons  using  the  same* 

And  I  do  hereby  further  order  and  direct,  that  the  said  defendants  Plaintifis 
using  their  said  barges,  dummies,  bridges,  brows,  and  stages,  and  tbe?°^^^^' 
said  stairs,  called  Garden  Stairs,  in  manner  and  for  the  purposes  herein-  defendanu' 
before  directed,  shall  have,  use,  and  enjoy  the  same,  free  from  all  acts  of  ^^^  of  the 
interruption  by  the  said  plaintiffs,  or  either  of  them,  or  any  person  or  ^JJ^-dJ^^ 
persons  claiming  by,  from,  or  under  them  :  and  that  neither  of  the  said 
plaintiffs  shall  bring,  prosecute,  or  carry  on,  against  any  or  either  of  the 
said  defendants,  any  proceedings  at  law  or  equity  for  erecting,  placing,  or 
using  any  of  the  said  barges,  dummies,  bridges,  brows,  or  stages,  in  the 
manner  hereinbefore  by  me  directed  and  authorized,  or  using  the  said  wa- 
ter-way hereinbefore  provided  for  them,  or  the  said  stairs  in  the  manner 
hereinbefore  provided. 
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M19  an-         And  for  the  pnrpoie  of  showing  and  expUuning  the  manner  and  direc* 

Dart  of        ^^^  ^  which  I  intend  the  said  bargee,  dummiee^  monkey-barge,  bridgee^ 

award*        brows,  and  stages,  to  be  erected,  placed,  and  need,  by  the  said  defendants, 

I  annex  a  plan  thereof  to  this  my  award,  and  intend  it  to  be  taken  as  a 

part  thereof. 

In  witness  whereof  I  have  hereunto  set  my  hand,  this  seventh  day  of 
October,  1844. 

X.Y. 


LXXIII. 


Award  of 
compoiia** 
tion  by 
umpire  for 
lands  taken 
under  the 
Lands 
Olauses 
Consolida- 
tion Act. 

Recital, 
Company 
authorised 
to  take 
land. 


Notice  by 
Company 
land 
required. 


Demand  of 
particulars 
of  interest 
and  daim. 


Particulars 
of  interest 
and  claim 
ibr  com- 
pensation. 


To  all  to  whom  these  presents  shall  come,  I,  A.  L.  B.,  of  [  ], 

in  the  county  of  Ltancaster,  mine  agent,  send  greeting. 

Whereas  by  virtue  of  the  ''North  Staffordshire  Railway  (Pottery 
Line)  Act,  1846,"  and  ''The  North  Staffordshire  Railway  (Chnmet 
Valley  Line)  Act,  1846,"  and  of  certain  other  acts  of  parliament  incorpo- 
rated with  the  above  acts,  the  North  Staffordshire  Railway  Company 
were  authorised  to  take,  for  the  purposes  of  a  certain  railway  about  to  be 
constructed  by  them,  the  piece  or  parcel  of  land  and  buildings,  part  of  a 
coal-wharf  and  buildings ;  which  part  is  hereinafter  particularly  mentioned 
in  the  schedule  signed  by  me  hereunder  written  and  described  on  the  plan 
signed  by  me  hereto  annexed,  and  colored  red  on  the  said  plan. 

And  whereas,  on  or  about  the  6th  day  of  January  now  last  past  the 
said  Company  duly  gave  notice  in  writing  to  J.  H.,  S.  B.,  &  J.  G.,  of 
[  ],  in  the  parish  of  [  ],  in  the  county  of  Stafibrd,  coal 

masters  and  co-partners,  the  tenants  or  lessees  of  the  said  land  and 
buildings  so  described  in  the  said  schedule,  and  colored  red  in  the  said 
plan  ;  that  they  required  and  intended  to  take  the  same  for  the  purposes  of 
the  said  railway ;  and  that  they  were  willing  to  treat  for  the  purchase  of  the 
interest  of  the  sud  J.  H.,  S.  B.,  &  J.  6.  therein,  and  as  to  the  compensa- 
tion to  be  made  to  them  for  the  damage  that  might  be  sustained  by  them 
by  reason  of  the  execution  of  the  works  of  the  said  railway;  and  in  and 
by  the  said  notice  the  said  Company  required  the  said  J.  H.,  S.  B.,  & 
J.  G.,  to  deliver  a  statement  in  writing  of  the  particulars  of  their  estate 
and  interest  in  the  said  land  and  buildings,  and  of  the  daim  made  by 
them  in  respect  thereof. 

And  whereas,  in  pursuance  of  the  said  last-mentioned  notice,  the  said 
J.  H.,  S.  B.,  &  J.  G.,  on  or  about  the  26th  day  of  January  last  past,  by  a 
statement  in  writing,  informed  the  said  Company,  that  they,  the  said 
J.  H.,  S.  B.,  &  J.  G.,  were  lessees  of  the  said  land  and  buildings  for  a 
term  of  twenty-one  years  from  the  24th  day  of  June,  1839,  under  a  lease 

from  J.  A.,  Esq.,  of  L ,  aforesaid ;  and  that  they  claimed  the  sum 

£3,380  as  compensation  for  the  value  of  their  said  land  and  buildings  so 
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to  be  taken  as  aforesaid,  and  for  the  damage  which  would  be  sustained 
by  them  by  reason  of  the  execution  of  the  works  of  the  said  railway^  and 
of  the  severing  of  such  land  and  buildings  from  their  other  lands  and 
buildings. 

And  whereas  the  said  Railway  Company  offered  to  pay  to  the  said  ^™^?^ 
J.  H.,  S.  B.,  &  J.  G.,  the  sum  of  £600  as  and  for  the  compensation  for  y,.  ^^ 
the  value  of  the  said  land  and  buildings,  and  for  such  damage  as  afore-  CJompuiy. 
said,  and  have  not  offered  to  pay  any  other  or  larger  sum  whatever  in  re- 
spect of  the  same. 

And  whereas  the  said  J.  H.,  S.  B.,  &  J.  G.,  and  the  said  Railway  I>>5««ww»  ^ 

as  to  amount 
Company  did  not  agree  as  to  the  amount  of  compensation  to  be  paid  as  of  oompen- 

aforesaid,  but  a  dispute  arose  between  them  as  to  the  same.  sation. 

And  whereas  the  said  J.  H.,  S.  B.,  &  J^  G.,  by  a  notice  in  writing  Demand  of 
imder  their  hands,  dated  on  or  about  the  18th  day  of  August  last,  and  ^]!^^^'^ 
delivered  to  the  said  Company  before  the  said  Company  had  issued  their  owner, 
warrant  to  the  sheriff  to  summon  a  jury  in  respect  of  the  said  land  and 
buildings,  signified  their  desire  to  the  said  Company  to  have  the  amount  of 
compensation  settled  by  arbitration ;  and  in  the  said  notice  stated  the  in- 
terest in  respect  of  which  they  claimed  compensation  and  the  amount  of 
compensation  claimed  by  them,  and  the  dispute  respecting  such  amount 
which  they  required  to  be  settled  by  arbitration. 

And  whereas  the  said  J .  H.,  S.  B.,  &  J.  G.,  and  the  said  Company^ 
did  not  concur  in  the  appointment  of  a  single  arbitrator. 

And  whereas  by  the  notice  last  aforesaid  the  said  J.  H.,  S.  B.,  &  J.  G.,  Notice  to 
required  the  said  Company  to  nominate  and  appoint  an  arbitrator  on  f^;^^^^^ 
their  part  to  whom  the  said  dispute  respecting  the  said  compensation  their  arbi- 
should  be  referred.  *»*<>'• 

And  whereas  the  said  J.  H.,  S.  B.,  &  J.  G.,  on  or  about  the  30tii  day  Appou^ 
of  August  last,  duly  nominated  and  appointed,  by  writing  under  their  grbitiator 
hands,  J.  H.  B.,  of  L— ,  aforesaid,  auctioneer  and  surveyor,  to  be  an  by  thekuid- 
arbitrator,  to  whom  the  question  of  such  compensation  as  aforesaid  should  ^^''^'^' 
be  referred,  and  delivered  the  said  appointment  to  the  said  J.  H.  B. 

And  whereas,  pursuant  to  the  said  notice,  the  said  Company,  on  or  Appoint- 
about  the  13th  day  of  September  last,  duly  nominated  and  appointed,  in  ^^^^tor 
writing  under  tiie  hands  of  two  of  the  directors  of  the  said  Company«  by  the 

G.  M'D.,  of  C ,  in  the  said  county  of  Stafford,  surveyor,  to  be  an  Company. 

arbitrator,  to  whom  the  question  of  such  compensation  as  aforesaid  should 
be  referred,  and  delivered  the  said  appointment  to  the  said  G.  M'D. 

And  whereas  the  said  arbitrators,  before  they  entered  into  the  consi-  Arbitrators 
deration  of  any  of  the  matters  so  referred  to  them  as  aforesaid,  respectively  ?^^?^^^ 
duly  made  and  subscribed  in  the  presence  of  a  justice  duly  authorized  in 
that  behalf,  the  declaration  required  by  the  before-mentioned  acts. 

And  whereas  the  said  arbitrators,  before  they  entered  upon  the  matters 
so  referred  to  them,  did  on  the  18th  day  of  September  last,  in  pursuance 
of  the  said  statutes,  by  writing  under  their  hands,  duly  nominate  and  ap- 
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Arbitraton  point  me,  the  befon-mentioned  A.  L.  B.,  to  be  the  umpire  in  the  matter 

appointed     of  the  said  arbitration. 

umpire. 

A  b'tmton      ^^^  whereas  the  said  arbitrators  took  upon  themselves  the  burthen  of 

undertook    the  reference,  and  duly  heard  and  considered  the  allegations  and  proofe 
the  refer-     of  the  said  J.  H.,  S.  B.,  &  J.  G.,  and  of  the  said  Company,  respectivdy, 

concerning  the  amount  of  the  said  compensation. 
Arbitmton      And  whereas  the  said  arbitrators,  on  or  about  the  first  day  of  October 
enlai^      last,  and  within  twenty-one  days  after  the  appointment  of  the  last  of  the 
said  arbitrators,  by  writing  under  their  hands,  duly  appointed  an  extended 
time  for  the  making  of  their  award,  namely,  until  the  19th  day  of  Novem- 
ber instant 
Aj-bitnton      j^^  whereas  the  said  arbitrators  disagreed  and  differed  respecting  the 
and  m!^'    ™^^^''  referred  to  them,  and  by  reason  of  such  differences  between  them 
no  award,    fiulad  to  make  their  award  either  within  twenty-one  days  after  the  day  on 
which  the  last  of  the  said  arbitrators  was  appointed,  or  within  the  extended 
time  for  making  their  award  so  appointed  as  aforesaid ;  whereby  the 
matters  referred  to  the  said  arbitrators  aforesaid  duly  came  before  me  as 
umpire  for  determination. 
Umpire  Now  know  ye  that  I,  the  said  A.  L.  B.,  having  taken  upon  myself  the 

untotook    burthen  of  the  reference ;  and  having  before  entering  upon  or  taking  into 
^'     consideration  any  of  the  matters  referred  to  me,  duly  made  and  sub' 
Sabicribed  scribed,  in  the  presence  of  a  justice  duly  authorised  in  that  behalf,  the 
declaration  declaration  required  by  the  said  acts,  which  said  declaration  is  hereunto 
*™''^^'      annexed ;  md  having  been  attended  by  the  parties  and  their  witnesses, 
^luidered  ^^^^  having  heard  and  considered  the  allegations  and  proofs  of  the  respec- 
conaeqnen-  ^^  parties,  and  having  viewed  the  said  land  and  bmldings ;  and  having 
tial  dunage.  also  in  making  this  my  award  regarded  not  only  the  value  of  the  interest 
of  the  said  J.  H.,  S.  B.,  &  J.  G.,  in  the  land  and  buildings  so  to  be  taken 
by  the  said  Company  as  aforesaid,  but  also  the  damage  to  be  sustained  by 
the  said  J.  H.,  S.  B.,  &  J.  G.  by  reason  of  the  severing  of  the  land  and 
buildings  so  to  be  taken  from  the  other  lands  of  the  said  J.  H.,  S.  B.,  8t 
J.  G.,  and  by  the  otherwise  injuriously  affecting  such  other  lands  by 
reason  of  the  exercise  by  the  said  Company  of  the  powers  contained  in 
Award.       the  said  acts : — do  make  tlus  my  award,  in  writing,  of  and  concerning  the 

premises  in  the  manner  following;  that  is  to  say. 
Sun  due  I  do  award,  settle,  order,  and  determine,  that  there  is  due  from  the  said 
aa  compen-  Railway  Company  unto  the  said  J.  H.,  S.  B.,  &  J.  G.,  the  sura  of  £2,805  as 
"^  ^"^  and  for  the  purchase^money  and  compensation  for  the  interest  of  the  said 
f^[^  J.  H.,  8.  B.,  &  J.  G.,  in  the  said  land  and  buildings  so  intended  to  be 
taken  as  aforesaid  ;  and  for  all  damages  to  be  sustained  by  the  said  J.  H., 
For  KTer-  S.  B.,  &  J.  G.,  by  reason  of  the  severing  of  the  said  land  and  buildings 
^^'  from  the  other  lands  and  buildings  of  the  sud  J.  H.,  S.  B.,  Xe  J.  G. ;  and 

And  other    ^®  otherwise  injuriously  affecting  such  other  lands  and  premises,  by  the 
injuries.       exercise  by  the  said  Railway  Company  of  the  powers  contained  in  the 
saio  aefS. 
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And  whereas  the  sud  sum  of  £2,805,  which  I  have  above  awarded  as 
such  compensation,  is  greater  than  the  sum  offered  by  the  said  railway 
company  as  such  compensation,  whereby  the  costs  of  and  incident  to  this 
arbitration  are  to  be  borne  and  paid  by  the  said  railway  company ;  I 
fmther  award,  adjudge,  and  settle  the  amount  of  the  costs  of  this  arbitra- 
tion, and  incident  thereto,  incurred  by  the  said  J.  H.,  S.  B.,  &  J.  G.,  al 
•  the  sum  of  £  [  ],  and  the  amount  of  the  costs  of  and  incident 

to  the  award,  at  the  sum  of  £  [  ]. 

As  witness  my  hand  this  twenty-fourth  day  of  November,  a.  d.  1847. 

A.  L.  B. 
Signed  and  published  on  the  day  and  year 
last  above-mentioned,  in  the  presence  of 
J.  F.  S. 


Becital 
company 
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Award  aa- 
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Of  party. 
Of  award. 


The  schedule  above  referred  to. 


Schedule. 


Parish  or  place 
and  county  in 
which  thelands 
and  heredita- 
ments required 
are  situate. 


L.  in  the  parish 

of  S.  in  the 
county  of  Staf- 
ford. 


Number  on  Map 
or  plan,  and  in 
the  book  of  re- 
ference deposit- 
ed with  the  Clerk 
of  the  Peace  of 
county  of  Staf- 
ford. 


189 


Description  of 

the  lands  and 

hereditaments 

required. 


Part  of  a  coal 
wharf  and  build- 
ings. 


Quantity  of  the  lands 
and  hereditaments 
required. 


Acres.  Rods.  Perch. 
0         0        27 


A.  L.  B. 


Signed  by  the  said  A.  L.  B.  on  the  day  and 
year  last  above-mentioned,  in  the  pre- 
sence of  J.  F.  S. 

[Let  the  plan  be  annexed,  signed,  and  attested. "] 
I,  A.  L.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithfully  and  Dedantion 

honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  "^bscnbed 

matters  referred  to  me  under  the  provisions  of  the  act.  [Here  recite  the  nezed. 

name  qfthe  special  act  or  acts,'] 

A.  L.  B. 

Made  and  subscribed  in  the  presence  of  [name  of 
the  justice] 
The  third  day  of  November,  A«  d.  1847. 


784  APPENDIX   OF   FORMS. 


LXXIV. 


Awaid  lAward  dtfectwefar  a  mittake  in  tke  Chrittian  name  qf  oneof  the  par* 

"^1^  ^  ties,  and  for  deciding  a  eauue  by  directing  a  verdict  to  he  entered  withomi 
\gf^^  any  authority  so  to  direct,    JTiis  may  be  indoreed  on  tke  awardJ}    Whereu 

hj  a  rule  of  the  Court  of  Common  Pleas,  made  the  [  ]  day  of 

[  ]  last,  it  was  ordered,  that  my  award  should  be  referred  back  to 

me  to  reconsider  and  amend  the  same  if  I  should  think  fit ;  now  I  the 
within-named  arbitrator  having  reconsidered  this  my  award  within 
written,  do  hereby  declare  and  award,  that  the  same  ought  to  be  amended 
by  substituting  the  name  Joseph  Howett  for  the  name  James  Howett 
wherever  such  last-mentioned  name  occurs  In  the  sud  award :  and  that  the 
said  award  ought  now  to  be  read,  as  if  the  name  Joseph  Howett  had  origi- 
naUy  stood  therein,  instead  of  the  name  James  Howett,  in  every  instance 
where  such  lasUmentioned  name  occurs ;  the  name  James  Howett  having 
been  therein  inserted  by  mistake,  instead  of  the  name  Joseph  Howett, 
and  Joseph  Howett  being  the  person  thereby  meant  and  intended 
by  me. 

And  whereas  with  respect  to  the  cause  in  which  the  said  Joseph 
Howett  is  the  defendant,  I  by  my  within  award  did  award,  order,  and 
adjudge  in  the  words  following :  "  that  a  verdict  shall  be  entered  for  the 
defendant,  James  Howett,''  meaning  the  said  Joseph  Howett: — now 
I  award  and  direct,  that  the  foUowing  amendment  be  made,  that  is  to 
say,  that  the  words  "  that  a  verdict  shall  be  entered  for  the  defendant, 
James  Howett,"  shall  be  deemed  to  be  expunged  and  erased  from  the  said 
award,  and  that  the  award  be  read  as  if  they  had  never  been  inserted,  and 
that  the  following  words,  '*  that  the  defendant  therein  is  not  guilty  of  the 
grievances  laid  to  his  charge,  or  any  or  either  of  them,  or  of  any  part 
thereof,"  be  inserted  and  read  in  my  award  in  lieu  of  the  words  directed 
to  be  deemed  erased  and  expunged  (p). 


LXXV. 

AwBid  con-  Whereas  by  a  certain  order  of  Nisi  Prius,  made  on  the  trial  of  a  cause 
filmed  by  ^  which  A.  B.  was  the  plaintiff,  and  C.  D.  the  defendant,  it  was  ordered 
on  refeKDce  Ainong  other  things  that  the  said  cause,  and  all  matters  in  difference  be- 
back,  tween  the  said  parties,  should  be  referred  to  the  award  of  me,  X.  Y.  of 

[  ],  as  by  reference  to  the  said  order  will  more  fully  appear. 

And  whereas  I  the  said  X.  Y.  did,  pursuant  to  the  said  order,  on  the 

[  ]  day  of  [  ],  make  and  publish  my  award  in  writing 

{p)  SeeP.2,ch.  4,t.  l,d.  16,  p.  198 ;  P.  8,  ch.  9,  i.  8,  p.  658,  ai  to  lefiBrriiig  bsdi. 
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of  and  concerning  the  matters  referred  by  the  said  order  of  Nisi  Prius. 

And  whereas  by  a  rale  of  the  Court  of  Qaeen's  Bench,  made  the 
[  ]  day  of  [  ],  A.  D.  [  ],  it  was  ordered  that  it 

should  be  referred  back  to  me,  the  said  arbitrator,  to  reconsider  the 
amount  of  the  damages  awarded  by  me  to  the  plaintiff  in  the  said  cause, 
and  that  the  costs  of  the  further  reference  and  award  should  be  in  my 
discretion. 

^ow  I  the  said  X.  Y.  having  taken  upon  myself  the  burthen  of  this 
farther  reference,  and  having  heard  and  duly  considered  the  allegations 
and  proofs  further  made  and  adduced  by  the  said  parties,  and  having,  in 
pursuance  of  the  said  rule,  reconsidered  the  amount  of  the  said  damages ; 
do  hereby  award  and  declare,  that  I  see  no  reason  to  alter  the  amount  of 
the  said  damages,  and  I  do  therefore  hereby  confirm  my  former  award, 
and  direct  it  to  stand  as  to  the  said  damages. 

And  I  further  award  and  order,  that  the  said  C.  D.  shall  pay  and  bear 
the  costs  of  this  my  second  award,  and  also  pay  to  the  said  A.  B.  his 
costs  of  and  incidental  to  this  second  reference. 

In  witness  whereof,  &c. 


PLEADINGS. 


LXXVL 

In  the  Queen's  Bench. 

The  [  ]  day  of  [  ],  a,  d.  [  ].      peclaration 

[County']  \     A.  B.  by  E.  F.,  his  attorney,  complains  of  C.  D.,  who  has  >"  a«nimpjiit 
to  wit.    j  been'summoned  to  answer  the  said  A .  B.  in  an  action  on  promises.  ^^^ 
For  that  whereas  before  the  making  of  the  promise  of  the  defendant 
hereinafter  next  mentioned,  certain  differences  had  arisen,  and  were  then  Recital  dif- 
depending  between  the  plaintiff  and  defendant ;  thereupon,  for  the  put-  ferences  ex- 
ting  an  end  to  the  said  differences,  the  plaintiff  and  defendant  heretofore  "^"S* 
to  wit,  on  the  [  ]  day  of  [  ],  a.  d.  [  ],  [date  of  Averment 

submission,  or  thereabouts,']  and  before  the  commencement  of  this  suit,  ^^^^  *"^ 
mutually  submitted  themselves  to  the  award  of  one  X.  Y.,  to  be  made 
between  them  of  and  concerning  the  said  differences ;  and  in  considera- 

E    El    E 
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tion  thereof)  and  that  the  plaintiff,  at  the  request  of  the  defendant,  had 
Mutual  pro-  then  promised  the  defendant  to  perform  and  fulfil  the  award  of  the  said 
mises  to       ^  Y,,  to  be  BO  made  between  the  plaintiff  and  defendant  of  and  con- 
award,         cerning  the  sud  differences^  in  all  things  on  the  plaintiff's  part  to  be  per- 
formed and  fulfilled ;  he,  the  defendant,  then  promised  the  plaintiff  to 
perform  and  fulfil  the  said  award  in  all  things  therein  contained,  on  the 
defendant's  part  to  be  performed  and  fulfilled.     And  the  plaintiff,  in  fiict 
Arbitrator    saith,  that  the  said  X.  Y.,  baring  taken  upon  himself  the  burthen  of  the 

^^^^^  said  arbitration,  afterwards  to  wit,  on,   [date  of  award,  or  thereaboiUs,'] 

awai^ 

and  before  the  commencement  of  this  suit,  made  his  certain  award  be- 
tween the  plaintiff  and  defendant  of  and  concerning  the  said  differences ; 
Awarded     and  did  thereby  award  that  the  defendant  should  on  [         ],  pay  to  the 
defendant    pi^^tiff  the  sum  of  £100,  in  full  satisfaction  and  discharge  of  the  said 
money.        matters  in  difference.    Of  which  said  award  the  defendant,  afterwards  to 
Notice  to     wit,  on  the  day  and  year  last  aforesaid  had  notice.    And  although  he,  the 
defendant,    defendant,  afterwards,  and  before  the  commencement  of  this  suit,  to  wit. 
Request  to  qj^  i\^^  jgy  jmd  year  last  aforesaid,  was  requested  by  the  plidntiff  to  pay 
to  pay.        ^^™  ^^^  ^^  ^^"^  of  £100,  according  to  the  tenor  and  effect  of  the  said 
award  and  his  said  promise ;  yet  the  defendant  not  regarding  his  said 
promise  did  not,  nor  would,  on  the  day  and  year  last  aforesaid,  or  when 
Defendant    he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards,  pay  the  said 
not  paid.      ^^^^  of  £100,  or  any  part  thereof,  to  the  plaintiff,  but  hitth  hitherto 
wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do.    To 
the  plaintiff's  damage  of  £  [  ],  and  thereupon  he  brings  his 

suit  (a). 


LXXVII. 

Indebitatus  In  the  Queen's  Bench. 

count  on  an  The  [  ]  day  of  [  ],  A.  d.  [  ]. 

asramuL  [County]!  A.  B.  by  E.  F.,  his  attorney,  complains  of  C.  D.,  who  has 
to  wit.  f  been  summoned  to  answer  the  said  A.  B.  in  an  action  on  pro- 
mises. For  that  whereas  the  defendant,  on  the  [  ]  day  of 
[  ],  A.  D.  [  ],  was  indebted  to  the  plaintiff  in  £  [  ], 
upon  and  by  virtue  of  a  certain  award  made  by  X.  Y.,  upon  and  by 
virtue  of  a  certain  submission  made  by  the  plaintiff  and  defendant  to  the 
award,  order,  and  determination  of  the  said  X.  Y.,  of  and  concerning  the 
matters  in  difference  then  depending  between  the  plaintiff  and  defendant, 
and  upon  and  by  virtue  of  which  reference  the  said  X.  Y.  had  awarded 
that  the  defendant  should  pay  a  certain  sum  of  money,  to  wit,  the  said 
last-mentioned  sum  of  money  to  the  said  plaintiff. 

(a)  See  P.  3,  ch.  3,  s.  1,  d.  2,  p.  484,      3,  s.  2,  d.  1,  p.  4M,  ai  to  pleading  an 
as  to  assumpsit  on  an  award.    P.  3.  ch.     award. 
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And  thereupon  the  defendant  afterwards,  to  wit,  on  the  day  and  year  afore- 
said,  in  consideration  of  the  premiaes,  then  promised  to  pay  the  said  last- 
mentioned  sum  to  the  plaintiff  on  request.  Yet  he  hath  disregarded  his 
promise,  and  has  not  paid  to  the  plaintiff  the  said  sum,  or  any  part  thereof. 
To  the  plaintiff's  damage  of  £  [  ],  and  therefore  he  brings  his 

suit 


LXXVIII. 

In  the  Court  of  Common  Pleas. 

The  [  ]  day  of  [  ],  a.  d.  [  ].      Declaration 

Kent     \     M.  D.  by  O.  P.,  her  attorney,  complains  of  E.  B.  and  J.  C,  ina«»«mp8it 

to  wit.  J  executors  of  the  last  will  and  testament  of  J.  B.  deceased,  who  ^jon  of 

have  been  summoned  to  answer  the  said  M.  D.  in  an  action  on  promises,  party  dying 

For  that  whereas  before  the  makincr  of  the  promise  and  undertaking  of  P^pding  the 

*^  reference, 

the  defendants,  hereinafter  mentioned,  certain  differences  had  arisen,  and  r>    «jj  r 

a  certain  suit  was  then  depending  in  the  High  Court  of  Chancery,  in  differences, 
which  the  said  plaintiff,  M.  D.,  was  plaintiff,  and  P.  H.,  J.  B.  since  de- 
ceased, and  J.  R.,  were  defendants :  and  thereupon  afterwards,  and  be-  Ayerment 
fore  the  commencement  of  this  suit,  on  the  14th  day  of  June,  a.  d.  1823,  reference  by 
by  an  order  of  Sir  John  Leach,  Vice-Chancellor,  it  was  amongst  other  dumceir. 
things  ordered,  with  the  consent  of  the  attomies  of  the  parties  in  the 
said  suit,  that  the  several  matters  in  question  in  the  suit,  and  all  disputes 
and  differences  then  subsisting  between  the  said  plaintiff,  M.  D.,  and 
P.  H.,  and  J.  B.,  since  deceased,  should  be  referred  to  the  award,  arbi- 
trament, final  end,  and  determination  of  M.  C. ;  who  was  to  be  at  liberty 
to  make  one  or  more  award  or  awards  of  and  concerning  the  matters 
thereby  referred  to  him,  as  he  should  think  fit ;  so  as  such  award  or 
awards  should  be  made  in  writing  under  the  hand  and  seal  of  the  sud 
M.C.,  ready  to  be  delivered  to  the  said  parties,  or  to  such  of  them  as  should 
require  the  same ;  on  or  before  the  23rd  day  of  June  then  next,  or  on  or 
before  any  such  ulterior  day  or  days  as  the  said  M.  C.  should  from  time 
to  time  appoint  in  writing,  by  indorsement  upon  the  said  order;  and  in 
case  either  of  the  said  parties  should  happen  to  die  before  the  making  the 
final  award  under  the  said  reference,  the  reference  was  not  to  abate,  but 
the  executors  and  administrators  of  the  parties  so  dying  were  to  be  con- 
sidered and  taken  as  parties  to  the  order,  in  like  manner  as  their  testator 
or  intestate.    And  the  plaintiff  further  says,  that  before  the  making  of  the  Death  of 
award  hereinafter  mentioned,  to  wit,on  the  28th  day  of  June,  a.d.  1824, the  P^^y- 
said  J.  B.  died.     And  the  plaintiff  further  says,  that  the  said  arbitrator,  Enlaige- 
before  the  said  23rd  day  of  June,  to  wit,  on  the  20th  day  of  June,  a.  d.  1823,  ^^^^  of 
by  indorsement  in  writing  on  the  said  order,  enlarged  the  time  for  making  iii^tor.^*^ 
his  award  unt'd  the  last  day  of  Trinity  Term,  a.  d.  1825,  and  that  the 
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said  arbitrator,  during  the  said  enlarged  time  for  making  his  award,  to  wit,  on 
Award  the  7th  day  of  July,  A.  D.  1824,  made  his  award  in  writing,  under  his  hand 
'"^^'  and  seal,  between  the  parties  aforesaid,  of  and  concerning  the  sud  matters 

Award  referred ;  and  did  thereby  (among  other  things)  award,  that  the  defend- 
other  ADts,  as  executors  of  the  said  J.  B.  deceased,  should  out  of  the  assets  of 
things)  de-    the  said  J.  B.,  on  the  27th  day  of  July  then  next,  between  the  hours  of 

^-v!f?^r  eleven  and  twelve  in  the  forenoon,  at  the  chambers  of  Mr.  B.  B.  of  Fur- 
pay  out  ot 

assets.  nival's  Inn,  in  the  county  of  Middlesex,  pay  to  the  plaintiff  the  sum  of 

Notice  to     £225 ;  of  which  award  the  defendants,  executors  as  aforesaid,  afterwards, 

defendants,  j^  ^^^  ^^  ^jj^  ^^j^  ^^j  ^f  July,  in  the  year  last  aforesaid,  had  notice ;  by 

reason  of  which  said  promises  the  defendants,  as  executors  as  aforesaid. 

Promise  by  became  liable  to  pay  to  the  plaintiff  the  said  sum  of  £225,  according  to 

d«*fendants.  the  tenor  of  the  said  award ;  and  being  so  liable,  they  the  defendants,  as 

executors  as  aforesaid,  afterwards,  and  before  the  commencement  of  this 

suit,  to  wit,  on  the  [  ]  day  of  [  ],  a.  d.  [  ],  in 

consideration  thereof,    undertook  and  faithfully  promised  the  plaintiff 

to  pay  to  her  the  said  sum  of  £225,  at  the  time  and  in  manner  as  in  the 

award  was  directed. 

Defendants      And  the  plaintiff  further  says,  that  though  the  defendants,  executors 

not  paid.      ^^  aforesud,  to  wit,  on  the  said  27th   day  of  July,  which  day  had 

elapsed  before  the  commencement  of  this  suit,  were  requested  to  pay 

the  said  sum  of  £225  to  the  plaintiff,  according  to  the  tenor  and  effect 

of  the  said  award ;  yet  the  defendants,  executors  as  aforesaid,  not  regarding 

their  promises  and  undertaking,  did  not,  nor  would,  when  so  requested, 

nor  at  any  time  before  or  since,  pay  the  said  sum  of  £225,  or  any  part 

thereof,  to  the  plaintiff,  but  have  wholly  neglected  and  refused  so  to  do. 

To  the  plaintiff's  damage  of  £  [  ],  and  thereupon  she  brings  her 

suit. 


LXXIX. 

Declaration  ^^  the  Queen's  Bench. 

in  assumpsit  The  [  ]  day  of  [  ],  A.  D.  [  ]. 

by  arbitra-    j^^^^^^  ^      A  B.,  C.  D.,  and  E.  F.,  by  O.  P.  their  attorney,  complain 

their  costs  ^  ^t*  I  ^^  ^'  ^'>  ^^^  ^'  ^''  ^^^  ^^^®  ^®°  summoned  to  answer 
of  the  the  said  A.  B.,  C.  D..  and  £.  F.,  in  an  action  on  promises.  For  that 
award.  whereas  before  the  making  of  the  promise  hereinafter  mentioned,  a  cause 
^**^**J  was  depending  in  the  Court  of  Common  Fleas,  wherein  the  now  de- 
pending, fendants  were  plaintiffs,  and  L.  M.  was  defendant.  And  whereas  before 
the  making  of  the  promise  hereinafter  mentioned,  to  wit,  on  the  [  ] 
Judfle's  ^*y  ®^[  ],A.D.[  ]»^ya  certain  order  then  made  by 
order  of  Sir  Thomas  Coltman,  Knight,  then  being  one  of  the  justices  of  our  Lady 
reference.  ^^^  Queen,  of  her  Court  of  Common  Fleas,  the  said  Sir  Thomas  Coltman 
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did>  with  the  consent  of  the  now  defendantSj  and  the  said  L.  M.,  order 
that  all  matters  in  difference  between  the  now  defendants,  and  the  said 
L.  M.,  should  be  referred  to  the  award,  order,  final  end,  and  determina- 
tion of  the  said  plaintiffs,  A.  B.,  and  C.  D.,  and  of  such  third  person  as 
they  should  by  writing  under  their  hands  appoint  in  that  behalf,  or  of 
any  two  of  them ;  so  as  they,  or  any  two  of  them,  should  make  and 
publish  their  award  in  writing,  &c.  [Here  recite  the  rest  of  the  order  of 
reference,  but  in  the  past  tense,"]  And  whereas  afterwards,  and  before  the  Appoint- 
making  of  the  promise  hereinafter  mentioned,  by  a  memorandum  in  ^-^^  ^^y^^^ 
writing,  dated  the  [  ]  day  of  [  ],  a.  d.  [  ],  under  trator. 

the  hand  of  the  plaintiffs,  A.  B.,  and  C.  D.,  and  made  before  the  plaintiffs 
A.  B.,  and  C.  D.,  entered  on  the  said  matters  in  difference,  the  plaintiffs^ 
A.  B.,  and  C.  D.,  did  duly  nominate  the  plaintiff,  E.  F.,  to  be  the  third 
arbitrator  to  whom,  together  with  them  the  plaintiffs,  A.  B.,  and  C.  D.» 
the  matters  should  be  referred,  according  to  the  tenor  of  the  said  order ; 
of  all  which  premises  the  defendants  then  had  notice ;  thereupon  the 
defendants  afterwards,  and  before  the  commencement  of  this  suit,  to  wit^ 
on  the  [  ]  day  of  [  ],  a.  d.  [  ],  in  consideration  Averaiente, 

that  the  plaintiffs,  at  the  request  of  the  defendants,  would  take  upon  promue  by 

themselves  the  burthen  of  the  reference,  undertook  and  promised  the  defendants 

to  pay 
plaintiffs  to  pay  them  their  fair  and  reasonable  costs  of  the  said  award,  in  plaintiffs* 

such  manner,  and  at  such  times,  as  the  plaintiffs,  as  such  arbitrators,  fees* 

should  by  their  said  award  in  writing  direct  and  appoint.    And  the  Plaintiffs 

plaintiffs,  in  fact,  say,  that  they  the  said  plaintiffs,  confiding  in  the  said  ^^^jj  ^" 

promise  of  the  defendants,  did  then  accept  and  take  upon  themselves  the  ference. 

burthen  of  the  reference,  and  did  afterwards,  to  wit,  on  the  [  ] 

day  of  [  ],  A.  D.  [  ],  and  on  divers  other  days  and  times, 

proceed  in  and  with  the  said  reference,  and  hear,  examine,  and  consider 

the  allegations  and  proofs  made  and  adduced  by  the  said  parties  thereto ; 

and  did  afterwards,  and  before  the  commencement  of  this  suit,  to  wit,  on 

the  [  ]  day  of  [  ],  a.  d.  [  ],  duly  make  and  ^^Jawwd. 

publish  their  award  in  writing  under  their  hands,  of  and  concerning  the 

matters  in  difference  so  referred  to  them,  ready  to  be  delivered  to  the 

said  parties  in  difference ;  and  did  thereby,  among  other  things,  award, 

order,  and  direct,  that  the  costs  of  the  said  award  of  the  plaintiffs,  .       ^  , 

amounting  to  £191.  19«,  should  be  in  the  first  place  paid  to  the  plaintiffs  defendanu 

by  the  now  defendants  immediately  after  the  execution  of  the  said  award ;  to  pay  them 

but  that  that  the  sum  of  £95.  19*.  Qd.,  being  one  moiety,  or  equal  half  ^®^  *^*****' 

part  thereof,  should  be  repaid  by  the  said  L.  M.  to  the  now  defendants,  i^  .•     . 

at  the  expiration  of  twelve  months  from  the  date  of  the  said  order :  defendants. 

whereof  the  defendants  afterwards,  to  wit,  on  the  [  ]  day  of 

[  ],  A.  D.  [  ],  had  notice.    Yet  the  defendants  not  «-  j)  r   j    ^ 

garding  their  said  promise,  did  not,  nor  would,  pay  to  the  plaintiffs  the  not  paid. 

said  sum  of  £191.  IQs.,  or  any  part  thereof,  although  the  said  sum  is  the 
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£Eur  an^  reaaonable  costs  of  the  plaintiffs  of  the  said  award ;  and  although 
a  reasonable  time  for  the  payment  thereof  has  elapsed  before  the  com- 
mencement of  this  suit ;  but  have  wholly  neglected  and  refused,  and 
hitherto  wholly  neglect  and  refuse,  so  to  do.  To  the  damage  of  the 
plaintiffs  of  jC  [  ],  and  therefore  they  bring  their  suit  (b). 


LXXX. 

Plea  of  an  And  for  a  further  plea  in  this  behalf  the  defendant  says,  that  after  the 
award  in  making  of  the  promises  in  the  said  declaration  mentioned,  and  before 
boT^  ua      ^^^  commencement  of  this  suit,  to  wit,  on  the  [  ]  day  of  [  ], 

action.         A.  D.  [  ],  the  plaintiff  and  defendant  mutually  submitted  them- 

Sabmission  selves  to  refer,  and  did  then  refer  all  matters  in  difference  between  ihem 
by  agree-     ^  ^^  award  of  X.  Y.,  so  as  the  said  award  should  be  made  in  writing. 
And  the  defendant  further  says,  that  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  in  considera- 
Hatual  pro-  tion  that  the  defendant  had  then  promised  the  plaintiff  to  perform  and 
""'^^         fulfil  the  said  award,  in  all  things  on  the  part  of  the  defendant  to  be  per- 
formed and  fulfilled,  the  plaintiff  then  promised  the  defendant  to  perform 
and  fulfil  the  said  award  in  all  things  on  his  the  plaintiff's  part  to  be 
performed  and  fulfilled.    And  the  defendant  further  says,  that  after- 
wards, and  before  the  commencement  of  this  suit,  to  wit,  on  the  [  ] 
Award         day  of  [                ]  A.  D.  [                ],  the  said  X.  Y.  having  taken  upon 
^'          himself  the  burthen  of  the  said  reference,  made  his  award  in  writing  of 
and  concerning  the  premises  so  referred  to  him  as  aforesaid,  and  thereby 
directed  the  defendant  to  pay  to  the  plaintiff  £  [               ],  in  full  satis- 
faction and  discharge  of  all  the  said  matters  in  difference  so  referred  as 
aforesaid,  as  by  the  said  award,  reference  being  thereunto  had,  will  more 
fully  appear.    And  this  the  defendant  is  ready  to  verify  (c). 


LXXXI. 

Declaration  In  the  Queen's  Bench. 

iSifwon  Th«[  3<layof[  ]A.D.[  ]. 

aBubmistion  Kent,  \     A.  B.,  by  E.  F.  his  attorney,  complains  of  C.  D.,  who  has 
by  bond,      to  wit.  j  been  summoned  to  answer  the  said  A.  B.  in  an  action  of  debt. 
And  the  plaintiff  demands  of  the  defendant  the  sum  of  £  [  ], 

Kecital  of    which  the  defendant  owes  to  and  unjustly  detains  from  him.    For  that 
difierences. 

(b)  See  P.  2,  ch.  9,  s.  1,  p.  484,  as  to  (r)  See  P.  8,  ch.  8,  8.  8,  p.  502,  as  to 

the  right  of  the  arbitiator  to  sue.  the  efiiect  of  an  award  as  a  plea. 
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whereas  certtin  differences  having  arisen  between  the  plaintiff  and  the 
defendant,  thereupon  afterwards,  to  wit,    on  the  [  ]   dajr  of 

[  ],  A.  D.  [  ],  the  plaintiff,  by  a  certain  bond  of  arbitra- 

tion, became  and  was  bound  to  the  defendant  in  a  certain  penal  sum  in 
the  said  bond  mentioned ;  and  on  the  day  and  year  last  aforesaid,  the  Averment, 
defendant,  by  a  certain  bond  of  arbitration,  became  and  was  bound  to  b"  JJIJ]^^" 
the  plaintiff  in  a  certain  penal  sum  in  the  said  last-named  bond  men- 
tioned ;  which  bonds  were  respectively  conditioned,  in  all  things  well  and 
tnily  to  abide  by,  stand  to,  observe,  perform,  fidfil,  and  keep  the  award 
of  X.  Y.,  an  arbitrator  elected  and  appointed  by  the  plaintiff  and  defend- 
ant to  arbitrate,  award,  and  finally  determine  touching  all  matters  in 
difierence  between  them ;  so  as  the  said  arbitrator  should  make  his  award 
in  writing,  signed  by  him,  ready  to  be  delivered  to  the  parties,  or  if  they, 
or  either  of  them,  should  be  dead  before  the  making  of  the  award,  to 
their  respective  personal  representatives  who  should  require  the  same,  on 
or  before  the  [  ]  day  of  [  ]  next.    And  the  plaintiff  fur- 

ther says,  that  the  said  X.  Y.  having  taken  upon  himself  the  burthen  of 
the  reference,  did  afterwards,  and  within  the  time  in  that  behalf  limited, 
and  before  the  commencement  of  this  suit,  to  wit,  on  the  [  ]  day  Award 

of  [  ],  A.  D.  [  ],  make  his  award  in  writing,  signed  by  ™"^^- 

him,  of  and  concerning  the  matters  referred,  ready  to  be  delivered  to  the  Ordering 
said  parties ;  and  did  thereby,  among  other  things,  award  and  order  the  defendant 
defendant  to  pay  to  the  plaintiff  the  sum  of  £  [  ] ;  of  all  which     ^^' 

premises  the  defendant  had  notice,  to  wit,  on  the  day  and  year  last  afore-  defendant. 
sud«  Yet  the  defendant,  though  often  requested,  has  not  paid  to  the  Defendant 
plaintiff  the  said  sum  of  £  [  ],  in  the  said  award  mentioned,  or  not  paid. 

any  part  thereof,  but  has  hitherto  wholly  neglected  and  refused,  and  still 
neglects  and  refuses  so  to  do.  Whereby  an  action  has  accrued  to  the 
plaintiff  to  demand,  and  have  of  and  from  the  defendant  the  said  sum 
of  £  [  ],  parcel  of  the  said  sum  above  demanded,  (d). 


LXXXII. 

[Commence  in  the  ordinary  manner  in  actions  by  assiynees.'] 
For  that  whereas  heretofore  to  wit,  and  before  the  making  of  the  order  Declaration 
of  reference  hereinafter  mentioned,  an  action  on  promises  by  the  now  plain-  ^"  debt  on 
tiff,  as  such  assignee,  had  been  brought  to  recover  the  sum  of  £1,000  due  ^^y  assignee 
to  the  said  insolvent,  Jonas  Ingram,  for  goods  sold  and  delivered  by  him  of  insolvent. 
to  the  defendant,  and  for  money  due  on  account  stated :  to  which  action 

(d)  See  P.  3,  ch.  3,  ■.  1,  d.  8,  p.  486,      2,  p.  491,  ob  to  pleading  an  award. 
aB  to  debt  on  an  award.    P.  8,  ch.  3,  s. 
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Reciting       the  defendant  pleaded  non  aaaumpsit ;  that  the  plaintiff  was  not  assignee ; 

iction  by  payment  to  the  insolvent  hefore  action  brought ;  payment  to  the  assignee 
before  action  brought ;  and  a  set-off  for  work  and  labour  :  and  thejplain- 
tiff  traversed  the  plea  of  payment  and  set-off;  and  issue  was  joined  on  all 
the  pleas,   lliereupon,  afterwards,  the  cause  being  about  to  be  tried  at 

ATcrment,   the  assizes ;  by  a  certain  order,  in  writing,  of  Sir  Thomas  Coltman,  Knight, 

reference  by  q^^  ^f  ^\^^  judges  of  her  Majesty's  Court  of  Common  Pleas,  and  the  then 
order  of  the  ,    ,         e  Z    .  ,  .  ,      p  t    j         /r  t 

jndge  of  as-  •'Udge  of  Assize,  made,  to  wit,  on  the  [  J  day  of  [  j> 

size.  A.  D.  [  ],  it  was  (among  other  things)  ordered,  by  the  consent  of 

the  parties  to  the  action,  that  the  record  should  be  withdrawn,  and  that 
all  matters  in  difference  in  the  action  and  between  the  parties  should  be 
referred  to  arbitration  $  so  that  the  arbitrator  should  make  his  award,  in 
writing,  of  and  concerning  the  matters  referred,  ready  to  be  delivered  to 
the  parties,  or  either  of  them,  on  or  before  the  1st  day  of  November  then 
next  ensuing,  or  within  such  time  or  times  as  he  should  on  the  said  order 
indorse ;  and  also,  that  the  parties  should  in  all  tilings  abide  by,  perform, 
and  keep  the  award  of  the  said  arbitrator ;  that  the  costs  of  the  sidd  action 
should  abide  the  event  of  the  award,  and  that  the  costs  of  the  reference  and 
award  should  be  in  the  discretion  of  the  arbitrator;  and  also  that  the  order 
of  reference  should  be  made  a  rule  of  court.  And  the  plaintiff  further  says, 
that  in  the  said  order  of  reference  the  christian  name  of  the  said  insolvent 
Mistake  m  was,  by  mistake,  written  Joseph  instead  of  Jonas.  And  the  plaintiff  further 
soWinit  in''  ^^^^'  ^^^^  ^^^  ^^  making  of  the  said  order  of  reference,  and  before  the 
the  order  of  said  last-mentioned  first  day  of  November,  to  wit,  on  the  28th  day  of  Oc- 
reference.  tober,  A.D.  1844,  the  said  arbitrator  took  upon  himself  the  burthen  of  the 
reference,  and  by  indorsement  on  the  order  of  reference,  then  duly  enlarged 
the  time  for  making  his  award  until  the  Ist  day  of  Michaelmas  Term, 
A.  D.  1845 ;  before  which  day,  to  wit,  on  the  first  day  of  November,  a.d. 
1844,  the  said  judge  made  a  further  order,  in  writing,  that  the  said  order 
of  reference  be  amended  by  altering  the  name  of  Joseph  therein  men- 
tioned to  that  of  Jonas,  and  that  the  arbitrator  should  proceed  to  make 
his  award ;  which  amendment  was  made  accordingly.  Of  all  which  pre- 
mises the  plaintiff  and  the  defendant  then  had  due  notice.  And  the 
plaintiff  further  says,  that  afterwards,  and  before  the  said  enlarged  time 
for  making  the  said  award  had  elapsed,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  22nd  day  of  January,  a.  d.  1845,  the  said  arbitrator 
did  make  and  publish  his  award  in  writing,  of  and  concerning  the  matters 
referred,  and  did  thereby  find  and  award  all  the  issues  joined  in  the  ssdd 
cause  for  the  plaintiff,  except  so  much  of  the  issue  joined  on  the  said 
first  plea  as  related  to  the  last  count  of  the  declaration,  which  the  ar- 
bitrator  thereby  found  for  the  defendant :  that  the  plaintiff,  as  such  as- 
signee, was  entitled  to  recover  from  the  defendant  on  the  first  count  the 
sum  of  £372.  Zs, ;  and  the  said  arbitrator  assessed  the  damages  of  the  plain- 
tiff on  the  firbt  count  at  £372.  3«.,  which  sum  the  arbitrator  then  ordered, 
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awarded,  and  directed  the  defendant  to  pay  to  the  plaintiff,  or  his  attorney 
or  agent.  And  the  said  arbitrator  thereby  farther  declared  thai  the  de- 
fendant never  made  any  payment  to  the  plaintiff  for,  or  in  respect  of,  the 
causes  of  action  in  the  first  count  mentioned,  or  any  part  thereof.  And 
the  arbitrator  thereby  awarded  and  declared,  that  in  finding  the  said  sum 
of  £372.  3«.  to  be  due  to  the  plaintiff,  and  assessing  the  said  damages  as 
aforesaid,  he  had  allowed  to  the  defendant,  and  given  credit  to  him  for 
all  and  singular  the  sum  and  sums,  which  were  ever  paid  by  the  defendant 
to  the  said  Jonas  Ingram,  before  he  became  such  insolvent  debtor  as  in 
the  declaration  mentioned,  for  or  in  respect  of  the  causes  of  action  in  the 
said  first  count  mentioned,  or  any  part  thereof.  And  the  said  arbitrator  fur- 
ther awarded,  that  no  further  proceedings  should  be  had  save  the  taxation  of 
the  costs  of  the  award :  and  touching  and  concerning  the  matters  in  dispute 
between  the  said  parties  out  of  the  said  cause,  that  neither  of  the  parties 
at  the  time  of  making  the  order  had  any  daim  or  demand  against  the 
other.  And  the  said  arbitrator  also  awarded  the  defendant  to  pay  the  l)«fendaat 
costs  of  the  reference  and  award ;  of  which  award  the  defendant  after-  ^  i^eraioe 
wards,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  day  and  and  awaid. 
year  last  aforesaid,  had  notice.  And  the  plaintiff  further  says,  that  affcer 
the  making  of  the  said  award,  and  before  the  commencement  of  the  pre-  ?^f?  ^ 
sent  smt,  to  wit,  on  the  [  J  day  of  [  J,  a.  d.  [  J,  of  award, 

the  said  orders  of  the  said  judge  were  made  a  rule  of  her  Majesty's  Court  Order  made 
of  Exchequer;  and  that  afterwards,  and  before  the  commencement  of  this  rxde  of 
suit,  to  wit,  on  the  18th  day  of  February,  a.  d.  1845,  the  costs  of  the  ^^"^ 
plaintiff  were  taxed  at  £280.  ISs. ;  of  which  the  defendant  then  had  no-  ^g^^^^ 
tice ;  and  was  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  re-  ^^^^^  ^ 
quested  by  the  plaintiff  to  pay  the  respective  sums  of  £372.  35.  and  defendant. 
£280.  155.,  pursuant  to  the  said  award.    And  the  plaintiff  further  says.  Defendant 
that  although  a  reasonable  time  for  the  payment  thereof  had  elapsed  be-  f^^^^ 
fore  the  commencement  of  this  suit,  the  defendant  did  not,  nor  would,  tJv^, 
pay  the  same  or  any  part  thereof,  but  has  hitherto  neglected  and  re-  not  paid, 
fused,  and  still  neglects  and  refuses,  so  to  do. 


LXXXIII. 

[The  declaration  may  be  on  a  common  money  bond  without  condition,  or  Dadaiatioii 
it  may  recite  the  condition  in  the  usual  manner,  and  then  allege  the  making  io  debt  on 
of  the  award  and  the  breaches,  as  in  the  form  given  in  the  replication  to  a  |?**v??^ 
plea  of  no  award.     See  Form  LXXXV]  {e) . 


(e)  See  P.  3,  ch.  8,  8.  1,  d.  4,  p.  487 ;      on  the  urbitrution  bond. 
P.  8,  ch.  8,  i.  2,  d.  2,  p.  498,  as  to  debt  , 
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^IVhen  the  declaration  does  not  set  forth  the  condition,'] 

R^no     In  the  Queen's  Bench. 

debtoiuhe  The[  J  day  of  [  ],  a.  d.  [  ]. 

arbitiation      J).   \     The  defendant  by  O.  P.«  his  attorney,  crayes  oyer  of  the  said 

bond.  n^^    ^writing  obligatory  in  the  said  dedaration  mentioned,  and  it  is  read 

^*  '  to  him ;  and  he  aJso  craves  oyer  of  the  condition  of  the  said  writing 
obligatory,  and  it  is  read  to  him  in  these  words  [here  set  forth  the  whole 
condition  verbatim] ;  which  being  heard  and  read,  the  defendant  says,  that 
the  said  X.  Y.,  the  arbitrator  named  in  the  said  condition,  did  not,  on  or 
before  the  said  [  ]  day  of  [  ],  a.  d.  [  ],  in  the 

said  condition  mentioned,  make  any  award,  in  writing  under  his  hand,  of 
and  concerning  the  premises  in  the  said  condition  mentioned  and  so  re- 
ferred as  aforesaid,  ready  to  be  deliyered  to  the  said  parties  in  difference, 
or  to  such  of  tbem  as  should  require  the  same  [as  the  ease  may  be;  for 
the  plea  should  traverse  the  mode  of  making  the  award  prescribed  by  the 
condition].    And  this  the  defendant  is  ready  to  verify  (/). 


LXXXV. 

Replication  In  the  Queen's  Bench. 

t^^Z.  '"'*f  ]dayof[  ].A.D.[  ]. 

tion  bond  to  A.  B. )  -^^^  ^^®  plaintiff  as  to  the  plea  of  the  defendant  by  him  [firstly] 
a  plea  of  no  y.  > above  pleaded  says,  that  Uie  said  X.  Y.,  the  arbitrator  in 
ir^fort^  ^*  ^  *^®  ^^  condition  of  the  said  writing  obligatory  mentioned, 
the  award  within  the  time  limited  and  appointed  by  the  said  condition  for  the 
and  breach-  making  his  award,  and  before  the  commencement  of  this  suit,  that  is  to 
**•  say,  on  the  [  ]  day  of  [  ],  a.  d.  [  ],  did  duly 

Arbitiator    jQake  his  award,  in  writing  under  his  hand,  of  and  concerning  the  pre- 
award.         mises  in  the  said  condition  mentioned,  and  tiiereby  referred  to  him  as 
aforesaid,  ready  to  be  delivered  to  the  said  parties  in  difference,  or  to 
such  of  them  as  should  require  the  same ;  by  which  said  award  the  said 
arbitrator  did  then  award  [here  set  out  the  whole  of  the  awarding  part  of 
Notice  to     ^  award  in  the  past  tense] ;  of  which  said  award  the  defendant  after- 
defendant,    wards,  to  wit,  on  the  f  ]  day  of  [  ],  a.  d.  [  ], 
had  notice.    And  the  plaintiff  further  says,  that  the  defendant  has  not 
[here  state  the  breach  of  the  award  j  \f  the  award  be  for  payment  of  money 
it  may  be  as  follows :  "  though  often  requested,  paid  to  the  plaintiff  the 
sud  sum  of  £  [           ]  in  the  said  award  mentioned,  or  any  part  thereof^ 

(/)  See  p.  8,  ch.  8,  s.  4,  d.  2,  p.  606,  ai  to  pleading  no  award. 


Breach. 
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but  has  hitherto  wholly  neglected  and  refused^  and  still  neglects  and  re- 
fuses, so  to  do"].     [If  there  has  been  another  breach,  add]    And  for  as-  ?^^j*' 
signing  a  farther  breach  of  the  said  award  and  of  the  said  condition  of 
'the  said  writing  obligatory,  the  plaintiff  further  says  that  {here  state  the 
further  breach,  following  as  near  as  may  be  the  words  of  the  award]. 
And  this  the  plaintiff  is  ready  to  verify  (g). 


LXXXVI. 

And  the  defendant,  as  to  the  replication  of  the  plaintiff  to  the  said  Bejoinder 
[first]  plea  of  the  defendant,  says,  that  the  said  X.  Y.  did  not  make  any  °^^^ 
such  award  of  or  concerning  the  said  premises  in  manner  and  form  as  replication 
the  plaintiff  has  above,  in  his  said  replication,  alleged;  and  of  this  the  B<^tting  forth 
defendant  puts  himself  upon  the  country  (A).  award. 


Lxxxvn. 

[After  craving  oyer  qf  the  bond  and  conditionl;  which  being  read  and  Plea  of 
heard,  the  defendant  says,  that  after  the  making  of  the  said  writing  obli-  ^^^  ^^^ 
gatory,  and  before  the  [         ]  day  of  [         ],  a.  d.  [         ]  [the  limit  for  ^  debt  w^ 
making  the  award],  and  before  the  commencement  of  this  suit,  to  wit,  on  the  arbitni- 
the  [  ]  day  of  [  ],  a.  d.  [  ],  the  said  X.  Y.  duly  ^"""^  ^''^' 

made  his  award,  in  writing  under  his  hand,  of  and  concerning  the  pre- 
mises in  the  said  condition  mentioned,  and  so  referred  to  him  as  afore- 
said, ready  to  be  delivered  to  the  said  parties  in  difference,  or  to  such  of 
them  as  should  require  the  same ;  by  which  said  award  the  said  X.  Y.  did 
thereby  award  [here  set  out  the  whole  of  the  award  without  the  recitals]. 
And  the  defendant  farther  says,  that  afterwards,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  [  ]  day  of  [  ],  he, 
the  defendant  [allege  performance  by  the  drfendant  of  everything  the  award 
ordered  the  drfendant  to  do,  as  near  as  may  be  in  the  words  of  the  award, 
laying  time  for  each  act]. 

And  this  the  defendant  is  ready  to  verify  (t). 


{tf)  See  P.  8,  ch.  8,  s.  %  d.  2,  p.  498,  as  to  pleading  no  award, 
as  to  pleadings  in  debt  on  the  arbitration  {%)  See  P.  8,  ch.  8,  s.  4,  d.  4,  p.  511, 

bond.  as  to  pleading  perfonnance. 

(A)  See  P.  8,  ch.  8,  s.  4,  d.  2,  p.  507, 
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Dedantion  ^^  *^«  Queen's  Bench. 

in  coTenant  The  [  ]  day  of  [  ],  A.  D.  [  ]. 

miiiS!?b       ^^*  \     ^'  ®*  ^^  ^'  ^''  ^"  attorney,  complaina  of  C.  D.,  who  has 
deed.  ^  ^^*  ^  ^^^  summoned  to  answer  the  said  A.  B.  in  an  action  on  cove- 

nant. For  that  whereas,  heretofore  and  before  the  making  of  the  award 
hereinafter  mentioned,  to  wit,  on  the  [  ]  day  of  [  ], 

A.  D.  [  ]>  ^7  a  certain  indenture  then  made  between  the  plaintiflT 

of  the  one  part  and  the  defendant  of  the  other ;  which  said  indenture, 
Pn&rt  of    sealed  with  the  seal  of  the  defendant,  the  plaintiff  now  brings  here  into 
indenture,    court,  the  date  whereof  is  the  day  and  year  aforesaid  ;  after  recitinj^  that 
Secital  of    the  plaintiff  was  possessed  of  a  certain  messuage  for  a  term  of  years 
'  under  a  lease  from  the  defendant,  and  that  divers  questions  and  differ- 
ences had  arisen  between  the  plaintiff  and  defendant  touching  the  said 
messuage  and  lease,  and  that  to  put  an  end  to  the  said  questions  and  differ- 
ences it  had  been  agreed  to  refer  the  same  to  the  award  and  final  deter- 
mination of  X.  Y. ;  each  of  the  said  parties  did  thereby,  for  himself,  his 
Corenantto  hdrs,  executors,  and  administrators,  covenant,  promise,  and  agree  to 
^^i^<^  and  with  the  other,  his  heirs,  executors,  and  administrators,  well  and 

truly  to  stand  by,  obey,  perform,  and  keep  the  award  of  the  said  X:  Y.  of 
and  concerning  all  matters  in  difference  between  the  said  parties  touch- 
ing the  said  messuage  and  lease,  as  by  the  said  indenture,  reference 
being  thereunto  had,  will  more  fully  and  at  large  appear. 

And  the  plaintiff  further  says,  that  the  said  X.  Y.  afterwards,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on  the  [  ]  day  of 
Arbitrator     [                ],  A.  D.  [                ],  made  and  published  his  award,  in  writing, 
made           of  and  concerning  the  premises  so  referred  to  him  as  aforesaid;  and  there- 
by  ordered  the  defendant  within  two  months  from  the  making  of  the  said 
Ordering      award,  at  his  own  costs  and  charges,  to  put  the  said  messuage  into  good 
defendant     and  tenantable  repair;  of  which  said  award  the  defendant,  to  wit,  on  the 
m^n^e      ^^^  ^^^  ^^^  ^^  mentioned,  had  notice.    And  the  plaintiff  further  says. 
Notice  to      ^^^^  ^®  defendant,  although  afterwards,  and  after  the  making  of  the  said 
defendant  of  award,  to  wit,  on  the  [                ]  day  of  [                 ],  a.  d.  [  ], 
award          requested  by  the  plaintiff  so  to  do,  did  not,  nor  would,  within  two  calen- 
'          dar  months  from  the  making  of  the  said  award,  which  period  has  long 
not  repair-    ^^^psed  before  the  commencement  of  this  suit,  or  at  any  other  time,  put 
ed.              the  said  messuage  into  good  and  tenantable  repair,  as  in  the  said  award 
directed,  but  has  hitherto  wholly  neglected  and  refused  so  to  do,  con- 
trary to  the  tenor  and  effect  of  the  said  indenture  and  of  the  said  cove- 
nant of  tiie  defendant  in  that  behalf  made  as  aforesaid.    And  so  the 
plaintiff  says  that  he,  the  defendant,  has  not  kept  with  him  the  covenant 
so  made  between  them  as  aforesaid,  but  has  broken  the  same,  and  to  keep 
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the  same  with  the  plaintiff  the  defendant  has  hitherto  wholly  refused  and 
still  does  refuse.    To  the  damage  of  the  plaintiff  of  £  [  ],  and 

thereupon  he  brings  his  suit  {k). 
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In  the  ''Queen's  Bench,"  [or  ''Common  Pleas,"  or  "Exchequer  of  Pleas."] 

O.  P.,  of  [  ],  maketh  oath  and  saith,  that  on  the  [  ]  Affidayit  of 

day  of  [  ],  A.  D.  [  ],  this  deponent  was  present,  and  did  ^^^f'wi^ 

then  see  C.  D.  duly  execute  the  hond  or  obligation  hereunto  annexed ;  minoii. 
and  that  the  said  C.  D.  did  then  sign,  and  as  his  act  and  deed  deliver, 
the  said  bond  or  obligation  in  the  presence  of  this  deponent ;  and  that  the 
name  C.  D.  at  the  foot  thereof  is  of  the  proper  hand-writing  of  the  said 
C.  D. ;  and  that  the  name  O.  P.  subscribed  to  the  said  bond  as  the  witness 
thereof  is  of  the  proper  hand-wiiting  of  this  deponent  (a). 

O.P. 
Sworn,  &c. 


xc. 

In  the  "  Queen's  Bench"  [or  "Common  Pleas,"  or  "  Exchequer  of  Pleas."] 

Between  A.  B.   ^ 

plaintiff,  and     v 

C.  D.  defendant.) 

[When  there  is  no  cause  in  court  omit  aU  title 

of  the  parties,  or  say,  "  In  the  matter  of 

the  arbitration  between  A,  B.  &  C.  D."] 

O.  P.,  of  [  ],  maketh  oath  and  saith,  that  he  this  deponent,  Affidayit  of 

did,  on  the  [  ]  day  of  [  ],  a.  d.  [  ],  see  X.  Y.  ^"^^^^ 

"  sign  and  publish"  [or  "  sign,  seal,  and  publish,"  as  the  case  may  be"], 

{t)  See  P.  8,  ch.  3,  s.  1,  d.  5,  p.  488,  (a)  See  P.  8,  ch.  5,  s.  1,  p.  546,  as  to 

as  to  coYenant  on  a  sobmissionby  deed.  making  the  submission  a  role  of  court. 


798 


APPENDIX   OF   FORMS. 


*'  the  award,  in  writing,  hereto  annexed  [or  *'  his  award,  in  writing,  be- 
tween A.  B.,  of  [  ],  and  C.  D.,  of  [  ],  bearing  date  the 
day  and  year  aforesaid"].  And  this  deponent  further  saith,  that  the 
name  X.  Y.  set  and  subscribed  to  the  said  award  as  the  party  executing 
the  same  is  of  the  proper  hand-writing  of  the  said  X.  Y. ;  and  that  the 
name  O.  P.  set  and  subscribed  thereto  as  witness  attesting  the  execution 
of  the  said  award,  is  of  the  proper  handwriting  of  this  deponent  (6). 

O.  P. 
Sworn,  &c. 


AffidBTit 
verifying 
copy  of 
award  on 


XCI. 

In  the  Queen's  Bench. 

In  the  matter  of  W.  B.  and  the  [  ] 

Railway  Company. 

W.  H.,  of  [  ]>  solicitor  for  the  above  W.  B.,  maketh  oath  and 

says,  that  this  deponent,  on  the  [  ]  day  of  [  ],  received  from 

M.  T.,  the  solicitor  for  the  above-named  company,  a  copy  of  the  award 


motion  to  set  made  by  M.  P.  in  the  matter  above-mentioned ;  and  which  said  copy  of 
'  the  said  award  is  hereunto  annexed;  and  which  said  award  was  taken  up, 
and  is  now  in  the  possession  of  the  said  M.  T.  as  such  solicitor  as  afore- 
said, or  of  the  said  company,  as  this  deponent  verily  believes  (c). 

W.  H. 
Sworn  in  court  this  [  ]  day  of  [  ],  1847. 


of  time. 


XCII. 

Affidavit  of      And  this  deponent  further  saith,  that  the  time  for  making  the  said 
!5^™®"*  award  was  on  the  [  ]  day  of  [  ],  a.d.  [  ],  duly 

enlarged  to  the  [  ]  day  of  [  ]  a.  d.  [  ],  by  the  writing  under 
the  hand  of  the  said  X.  Y.  indorsed  on  the  said  bond  [<)r  other  submis- 
sion, as  the  case  may  be] ;  and  this  deponent  farther  saith,  that  the  name 
of  the  said  X.  Y.  set  and  subscribed  to  the  said  indorsement  is  of  the 
proper  hand-writing  of  the  said  X.  Y. ;  and  this  deponent  further  saith, 
that  the  said  award  was  made  and  published  on  the  [  ]  day  of 

[  ],  A.  D.  [  ],  and  within  the  enlarged  time  for  making 

and  publishing  the  same. 


(()  See  p.  8,  ch.  6,  s.  3,  d.  I,  p.  578, 
as  to  verifying  the  awaird. 


(c)  See  p.  8,  ch.  9,  s.  4,  d.  1,  p.  640, 
as  to  sufficiently  verifying  the  award. 
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XCIII. 

In  the  Queen's  Bench. 

Trinity  Term,  in  the  7th  year  of  Queen  Victoria, 
Monday  the  22nd  day  of  July,  1844. 
In    the   matter  of 'I      Upon  reading  the  affidavit  of  O.  P.,  and  the  bond  ^^^  j^^, 
arbitration  between  >  or  obligation  thereunto  annexed,  bearing  date  the  ing  submis- 
A.  B.  and  C.  D.     J  gth  day  of  August  last  past,  and  duly  executed  by  ^^^^ 
A.  B.  of  [  ],  in  the  county  of  [  ],  esquire,  to  C.  D.  of  ^^  of 

[  ],  in  the  said  county,  com  dealer ;  reciting,  as  therein  is  re*  court 

cited :  that  whereas  [here  set  owt  the  recitals  in  the  condition  of  the  bond  in 
the  past  tense"]  : — and  upon  reading  the  condition  of  the  said  obligation, 
and  it  thereby  appearing  that  if  [here  set  out  the  condition  on  which  the 
bond  is  to  be  void  in  the  past  tense"] ; — and  it  thereby  appearing,  that  it  was 
agreed  by  and  between  the  said  A.  B.  and  C,  D.  [here  set  out  the  agree, 
ment  as  to  making  the  submission  a  rule  qf  court y  as  to  the  powers  of  the 
arbitrator,  and  the  rest  of  the  terms  in  the  condition.]  [If  the  time  has  Making  en- 
seal enlarged,  add,  *^  and  upon  reading  a  memorandum  indorsed  on  the  ^^jg**™*"* 
said  bond,  dated  the  [  ]  day  of  [  ]  now  last  past ;  where-  p^rt  of  the  ' 

by  it  appears,  that  X.  Y.,  the  arbitrator  in  the  said  bond  of  submission  role, 
named,  did,  pursuant  to  the  power  given  him  by  the  terms  of  submission 
in  the  sud  condition  to  the  said  bond  or  obligation,  thereby  enlarge  the 
time  for  making  his  award  on  the  matters  therdn  referred  to  his  determi- 
nation, until  the  [  ]  o^  [  ]  then  next  ensuing''] : — It  is 
therefore  ordered,  that  such  the  submifision  [if  the  time  has  been  enlarged 
add,  *'  and  memorandum  "]  made  in  manner  aforesaid,  be  entered  and 
made  a  rule  of  this  court.     Upon  the  motion  of  Mr.  [  ]  (cQ. 

By  the  Court. 

XCIV. 

In  the  Queen's  Bench. 

The[  ]dayof[  ],  a.  d.  [  ],      jj^^^, 

[  ]  Term,  [  ]  Victoria.  ing  a  judge's 

A.  B. )     It  is  ordered  that  an  order  made  *'  by  the  Right  Honorable  otd^  &  n^« 

V.     ^Thomas  Lord  Denman,  the  Lord  Chief  Justice  of  this  court"  ]or^  ^ 
C.  D.  I  "  |)y  i\^Q  Honorable  Sir  James  Patteson,  Knight,  a  Judge  of  this 
court"],  at  his  chambers  in  Rolls  Garden,  bearing  date  the  [  ] 

day  of  [  ],  be  entered  and  made  a  rule  of  this  court,  which  said 

order  is  in  the  words  following,  to  wit  [here  set  out  the  whole  order  verba- 
tim].    Upon  the  motion  of  Mr.  [  ].  By  the  Court. 


xcv. 

[EntitU  this  as  the  preceding  Form  XCIV.] 


Rule  mak- 


A.  B.\     It  is  ordered  that  an  order  made  "  at  the  sittings  of  Nisi  Prius,  -nganoTder 
V.     tholden  at  [  ]>  on  [  ],  before"  [describe  the  sittings  of  NiriPrius 

C.  D.  j  a/  j^i^  Prius,    If  the  order  was  made  at  the  assizes,  state  it  ac-  *  "^®  ^ 

(rf)  See  p.  1,  ch.  8,  8.  3,  p.  57,  as      rule  of  court, 
to  the  efliBct  of  making  the  snbmisiion  a 
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eordhufly],  be  entered  and  made  a  rule  of  this  court,  which  said  order  is 
in  the  words  and  figures  following,  to  wit,  [here  set  out  the  whole  order 
verbatim].    Upon  the  motion  of  Mr.  [  ]. 

By  the  Court 


XCVI. 

Yice-Chancellor  of  England. 

Wednesday,  the  [  ]  day  of  [  ],  in  du 

[  ]  year  of  the  reign  of  her  Majesty, 

Queen  Victoria,  1848. 
Order  mak'     In  the  matter  of  the  arbitration  between  A.  B.  &  C.  D. 

ing  tnbmi*-     ^^^  ^^  ^j^^  ^^^^  ^^  ^^  ^^^^  the  9  &  10  William  III.,  entitled  «  An 

non  order 

of  Chan-      ^<^  ^^r  determining  Differences  by  Arbitration." 

oeiy.  Upon  motion  this  day  made  unto  this  court  by  Mr.  £.  of  counsel  for 

the  said  A.  B.,  and  upon  producing  "  an  agreement"  [or  "  bonds  of 
submission,"  or  **  a  deed"],  bearing  date  the  [  ]  day  of  [  ], 

and  ''  signed  by  the  said  A.  B,  &  C.  D."  [or  *^  signed  by  G.  H.,  solicitor 
for  the  said  A.  B.,  and  by  I.  K.,  solicitor  for  the  said  C.  D."],  as  by  affi- 
davit appears ;  it  was,  therefore,  prayed  that  the  said  *^  agreement*'  [or 
**  bonds  of  submission,  or  "  deed,"]  may  be  made  an  order  of  this  court, 
and  be  observed  and  performed  by  all  parties  thereto,  according  to  the 
tenor  and  true  meaning  thereof.  Which  is  ordered  accordingly.  Mr.  F. 
of  counsel  for  the  said  C.  D.  consenting  thereto. 


XCVII. 

In  the  Queen's  Bench. 

Trinity  Term,  Monday,  the  [  ]  day  of  July, 

1848,  in  the  I2th  year  of  Queen  Victoria. 

Hole  mak-  In  the  matter  of  the  arbitration^  ,  ^f^"}  reading  the  affidavit  of  K.  L. 
ipg  robmif.  between  the  London  and  North  [venfytng  appointment  of  arbUrator 
lion  under  Western  Railway  Company,  under  by  the  Company],  and  the  appointment 
the  *'  Lands  .*The  Lands  Clauses  Consolida-  of  arbitrator  or  submission  to  arbitra- 
Sda.    tionAct,1846,"andO.P.  ^^  Uon  on  the  part  of  the  London  and 

lion  Act"  a  ^orth  Western  Railway  Company,  under  "  The  Lands  Clauses  Consoli- 
Qneen's  *   dation  Act,  1845,"  and  bearing  date  the  [  ],  day  of  [date  of  op- 

Bench.  pointment],  and  duly  executed  "  by  A.  B.  &  C.  D.,  two  of  the  directors 
of  the  said  Company"  [or  "  by  E.  F.,  secretary  to  the  said  Company,"] 
thereto  annexed,  the  affidavit  of  L.  M.  [verifying  appointment  of  arbitra- 
tor by  the  landowner],  and  the  appointment  of  arbitrator  or  submission  to 
arbitration  on  the  part  of  the  said  O.  P.,  bearing  date  the  [  ]  day 
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of  [date  of  {qtpointment  ]  thereto  annexed^  it  is  ordered  that  the  said  two 
several  appointments  of  arbitrators,  or  submission  to  arbitration,  be  re- 
spectively entered  and  made  a  rule  of  this  court :  which  two  several  ap- 
pointments of  arbitrators,  or  submission  to  arbitration,  are  in  the  words 
following ;  to  wit  [copy  of  the  appoiwtmeats  verbatim].  Upon  the  motion 
of  Mr.  [  ]  (e). 

By  the  Court. 


XCVIIL 


Vice-Chancellor  Knif^ht  Bruce. 

Wednesday,  the  17 th  day  of  November,  1847. 

Upon  motion  this  day  Order  mak- 
made  unto  this  court  by  Mr.  ingasubmii- 
Palmer,  of  counsel  for  Ben-  ^^u  Land» 
jamin    Vallack   Elliot,    and  Glauies 


In  the  matter  of  the  submission  to  arbi- 
tration of  Benjamin  Vallack  Elliot,  of  Ply- 
mouth, in  the  County  of  Devon,  Gentle- 
man, and  the  South  Devon  Railway  Com- 
pany. 

And  in  the  matter  of ''The  South  Devon 
Railway  Act,  1844,"  and  of  "  The  South 
Devon  Railway  Act  Amendment  and 
Branches,  1846,"  and  of  "The  Lands 
Clauses  Consolidation  Act,  1845." 


'  upon  producing  a  submission  Consolida- 
to  arbitration,  bearing  date  a^"order  of 


the  15th  day  of  July,  1847>  Chanceiy. 
and  signed  by  William  Carr, 
secretary  to  the  said  South 
Devon  Railway  Company,  as  by  affidavit  appears ;  and  a  submission  to 
arbitration,  bearing  date,  Plymouth,  August  21st,  1847^  and  signed  by 
Benjamin  Vallack  Elliot,  as  by  affidavit  also  appears ;  it  was  prayed  that 
the  said  two  several  submissions  to  arbitration  may  be  made  an  order  of  this 
court,  and  be  observed  and  performed  by  all  parties  thereto,  according  to 
the  tenor  and  true  meaning  thereof :  which  is  ordered  accordingly  (/). 


XCIX. 

In  Chancery. 

In  the  matter  of  an  arbitration  between 
J.  H.,  S.  B.,  &  J.  G.  and  the  N.  S. 
Railway  Company. 
Take  notice,  that  by  special  permission  this  day  obtained  from  his  Honor  Special  no- 
V.  C.  Knight  Bruce,  who  has  this  day  given  leave  to  serve  this  notice  of  ^^  of  mo- 
motion  on  or  before  Monday  next,  this  court  will  be  moved  before  his  q^^  ^  g„i^ 
said  Honor  V.  C.  Knight  Bruce,  on  Wednesday,  the  26th  day  of  January  miBsion  to 

(«)  See  P.  8,  ch.  5,  s.  8,  p.  56,  as  to         (/)  R«g.  Lib.  A.  1847,  foL  70,  B.  D. 
making  a  submission  under  the  Lands      C. 
Clauses  Act  a  rule  of  court. 

F   F   F 
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arbitntioii   next,  by  Mr.  R.,  Mr.  M.,  k  Mr.  H.  H.,  <m  behalf  of  the  N.  S.  Railway 
<«  T^^d^^     Company,  that  the  submission  to  arbitration  in  this  matter  may  be  made 
Clauses        &  Tul^  of  1^  Honorable  Comt.  And  take  notice  that  the  following  affida^ 
Gonsolidar    yjts  and  documents,  or  such  part  thereof  aa  counsel  shall  advise,  wiU  be 
^^'^i^er  of  "^  ^  support  of  the  said  motion;  namely,  the  affidavit  of  W.  K.  filed 
Chancery,    in  this  matter  on  the  third  day  of  December  last,  together  with  the  ap- 
pointment of  G.  A.  M'D.  as  arbitrator  in  the  said  reference  (ff),  and 
the  appointment  of  A.  L.  B.  as  umpire  in  the  said  reference,  respectively 
referred  to  in  the  said  affidavit ;  the  affidavits  of  the  said  W.  K.  &  J.  F.  S* 
both  filed  in  this  matter  on  the  8th  day  of  December  last,  together  with 
the  award  of  the  sud  A.  L.  B.,  referred  to  in  the  said  last-mentioned 
affidavit;  the  affidavit  of  J.  H.  filed  in  this  matter  on  the  2l8t  day  of  De- 
cember last ;  and  the  affidavit  of  G.  Y.  this  day  filed  in  this  matter. 
Dated  the  22nd  day  of  January,  1848. 

K. and  S. 
Solicitors  and  agents  for  the  Company* 

To  the  above-named  J.  H.,  S.  B.,  and  J.  G.,' 

all  of  L ,  in  the  County  of  S— 

coal  masters  and  co-partners. 


'] 


C. 

Vice-Chancellor  Knight  Bruce. 
Order  mak-  Wednesday,  the  26th  day  of  January,  1848. 

Sfssfo^^  In  the  matter  of  an  arbitration  be-^     Whereas,  Mr.  RusseU,  and  Mr. 

under  the  tween  John  Hawlev,  Sampson  Bridge-  Malins,  and  Mr.  Hugh  Hill,  of 

Lands  wood,  and  John  Goodwin,  and  The  Icounsel  for  the  North  Stafibrd* 

Clauses  North  Staffordshire    Railway    Com-   ^^^  ^^^^  Company,  this  day 

order  of      *^^  J  moved  and  offered  divers  reasons 

Chancery     uQto  this  court  that  the  submission  to  arbitration  in  this  matter  might  be 
of  ^^two^  made  a  rule  of  this  court ;  in  the  presence  of  Mr.  Francis  SimpJdnson 
appoint-       and  Mr.  Serjeant  Allen,  of  counsel  for  the  said  John  Hawley,  Sampson 
ments  of      Bridgwood,  and  John  Goodwin :    Whereupon,  and  upon  hearing  an  ap- 
pointment of  arbitration  made  in  pursuance  of  the  provisions  of  the 
'*  North  Staffordshire  Railway  (Pottery  line)  Act,  1846,''  and  the  ''North 
Staffordshire  Railway  (Chumet  Valley  line)  Act,   1846,"  and  of  "  The 
Companies  Clauses  Consolidation    Act,   1845,"  "The  Lands  Clauses 
Consolidation  Act,  1845,V  and  ''The  Railway  Clauses  Consolidation  Act, 

(^)  The  appointment  of  the  arbitrator         (k)    The  order  ought  to  have  been  en- 

by  the  company.     The  appointment  of  titled  in  the  matter  of  the  statutes  stating 

the  arbitrator  by  the  Undowners  could  their  titles,  as  well  as  in  the  matter  of  the 

not  be  procured,  nor  had  the  company  a  arbitration,  as  in  Fona  ZCYIIL 
copy  of  it. 
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1846/'  respectively  ineorpointed  therewitb,  besHriag  date  the  aotib  day  of 
Auguet,  1847»  and  signed  W.  T.  Copeknd,  John  Ridgway,  twt)  of  the 
directors  of  the  said  Company ;  an  appointment  of  umpire,  dated  the  15th 
day  of  September,  1847»  and  signed  G.  A.  M'Dermott,  John  Higgin- 
bottom ;  the  writing  of  award  bearing  date  the  29th  day  of  November, 
1847,  under  the  hand  and  sea]  of  A.  L.  Barton,  and  by  him  sealed  and 
delivered  in  the  presence  of  John  Ferguson  Smith ;  an  affidavit  of  Wil- 
liam Keary,  sworn  the  3rd  day  of  December,  1847;  another  affidavit  of 
William  Keary,  sworn  the  8th  day  of  December,  1847 ;  an  affidavit  of 
John  Ferguson  Smith,  sworn  the  8th  day  of  December,  1847 ;  an  affida- 
vit of  John  Higginbottom,  sworn  the  2j8t  day  of  December,  1847  ;  an- 
other affidavit  of  the  said  William  Keary,  sworn  the  12th  day  of  January 
1848 ;  an  affidavit  of  George  Young,  sworn  the  12th  day  of  January, 
1848 ;  another  affidavit,  of  the  said  William  Keary,  sworn  the  16th  day 
of  January,  1848 ;  an  affidavit  of  John  Harding  Sheppard  and  Samuel 
'W^iamson,  sworn  the  15th  day  of  January,  1848 ;  an  affidavit  of  George 
Haywood,  sworn  the  20th  day  of  January,  1848;  another  affidavit 
of  the  said  George  Young,  sworn  the  22nd  day  of  January,  1848; 
and  a  notice,  in  writing,  served  on  the  said  John  Hawley  and  others, 
giving  notice  that  the  said  Company  would,  at  the  hearing  of  the  said 
motion,  read  the  several  affidavits  and  documents  therein  and  here- 
inbefore mentioned,  dated  the  24th  day  of  January,  184S — read,  and 
what  was  alleged  by  the  counsel  for  the  said  North  Staffordshire  Railway 
Company,  and  for  the  said  John  Hawley  and  others  : — This  Court  doth 
Order,  that  the  said  submission  to  arbitration  be  made  an  order  of  this 
court,  to  be  observed  and  performed  by  all  parties  thereto,  according  to 
the  tenor  and  true  meaning  thereof  (t). 


CI. 

Master  of  the  Rolls. 

Wednesday,  the  [  ]  day  of  [  ],  in  the 

[  ]  year  of  the  reign  of  her  Majesty,  Queen 

Victoria,  1848. 

[  A.  B.  plaintiff. 
Between  \        and 

^C.D.  defendant. 

Upon  motion  this  day  made  unto  this  court  by  Mr.  £.,  of  counsel  far  q^^  j^^^ 

^  plaintiff,  it  was  prayed  that  the  writing  of  award,  bearing  date  the  iog  awaird 

[  ]dayof[  ],  under  the  respective  hands  and  seals  of  ^^  ^^ 

X.  Y.  &  U.  v.,  EBqwreSy^and  kf  ^diem  sealed  and  delivered,  being  first  i,y  oonwnt. 

duly  stamped,  in  the  presence  of  [  ],  may  be  made  an  order  of  this 

court :  Whereupon,  and  upon  hearing  Mr.  F.,  of  counsel  for  the  defendant 

(t)  Reg.  lab.  A.  1847,  fol.  880.  E.  D.  C,  Jon.    See  the  caie  cited,  p.  555. 

F   F  P  2 
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who  consented  thereto:— This  CoiirtdothOrder,that  the  said  awardbemade 
an  order  of  this  court;  and  that  the  same  be  observed  and  performed  by 
all  parties  thereto,  according  to  the  tenor  and  true  meaning  thereof  (k). 


CII. 

Vice-Chancellor  of  England. 

Tuesday,  the  [  ]  day  of  [  ],  in  the 

[  ]  year  of  the  reign  of  her  Majesty, 

Queen  Victoria,  1848. 

Order  mak-      In  the  matter  of  the  arbitration  be-^     Upon   motion   this  day  made 

ing  award     tween  A.  B.  &  C.  D. 

order  of  And  in  the  matter  of  the  statute  the 

^ffi^^t  9  ^  10  W.  III.  c.  15,  entitled  «  An 

°?  *l!l2!!r  «*  Act  for  determining  Differences  by 
ofaemceot  .   ,..     ^      „  '^  ' 

notice  of      ArbitratioD." 

motion.  under  the  hand  of  X.  Y.,  Esq.,  barrister-at-law,  and  by  him  signed  and 
delivered  to  the  said  A.  B.  in  the  presence  of  [  ],  may  be  made 

an  order  of  this  court :  Whereupon,  and  upon  hearing  an  affidavit  of 
notice  of  this  motion  to  the  said  A.  B.  read  : — ^This  Court  doth  Order, 
that  the  said  award  be  made  an  order  of  this  court ;  and  that  the  same  be 
observed  and  performed  by  all  parties  thereto,  according  to  the  tenor  and 
true  meaning  thereof. 


unto  this  court  by  Mr.  E.,  of  coun- 

-sel  for  the  said  A.  B.,  it  was  prayed 

that  the  writing  of  award,  bearing 

date  the  [  ]  day  of  [  ], 


Order  mak- 
ing award 
opder  of 
Chancery 
on  motion 
opposed. 


cm. 

lEntitle  the  order  as  in  Form  CI. J 
Whereas,  Mr.  £.,  of  counsel  for  the  plaintiff,  this  day  moved,  and 
offered  divers  reasons  unto  this  court,  that  the  writing  of  award,  bearing 
date  the  [  ]  day  of  [  ],  under  the  hand  of  X.  Y.,  of 

[  ],  and  by  him  signed  and  published  in  the  presence  of  O.  P., 

might  be  made  an  order  of  this  court,  in  the  presence  of  Mr.  F.,  of  counsel 
for  the  defendant :  Whereupon,  and  upon  hearing  an  affidavit  of  G.  H., 
sworn  the  [  ]  day  of  [  j,  and  an  affidavit  of  I.  K.,  sworn 

the  [  ]  day  of  [  ],  read,  and  what  was  alleged  by  the 

counsel  on  both  sides  i^This  Conrt  doUi  Order,  that  the  said  award  be 
made  an  order  of  this  court ;  and  that  the  same  be  observed  and  per- 
formed by  all  parties  thereto,  according  to  the  tenor  and  true  meaning 
thereof. 


(it)  TluB  Form,  or  Fonns  CII.  or  CIII.  must  be  uMd  according  to  circumstancei.  In 
the  cases  of  Stanley  t.  BlundeU,  V.  C.  B.,  2lBt  Dec.  1846 ;  and  Fradley  t.  HatUrn, 
M.  R.,  19  Ap.  1847,  tbe  awards  haie  been  made  orders  on  similar  fonaiL 
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IJJI 


isllfi 
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CV. 

Affidarhof  (/)  [Entitle  the  u^^damt  as  an  qfidavit  of  execution  of  an  award, 
^Sl^     F©m  XC]     A.  B.  of    [  ],  one  of   the  parties  to   the 

cfttur  and  ^^  arhitra.ion  maketh  oath  and  saith,  that  the  submisaion  of  this 
awaird,  and  deponent,  and  the  said  C.  D.«  to  the  award  of  X.  Y.^  contained  in  a 
^^^      certain  bond  or  obligation,  bearing  date  the  [  ]  day  of 

cosu  [  ]>  A.  D.  [  ],  was  on  the  [  ]  day  of 

awarded.      [  ]^  x,  D.  [  ],  made  a  rule  of  this  court;  and  that  he, 

this  deponenty  did  personally  serve  the  said  C.  D.  with  a  true  copy  of  the 
said  rule*  and  of  the  Master's  allocatur  given  for  costs,  taxed  pursuant  to 
the  said  award,  and  also  with  a  true  copy  of  the  award  of  the  said  X.  Y. 
hereto  annexed ;  and  at  the  same  time  showed  the  said  C.  D.  the  said 
original  rule,  allocatur  and  award,  and  demanded  of  him  the  payment  of 
the  sum  of  £  [  ],  awarded  to  this  deponent  by  the  said  award ;  and 

also  the  sum  of  £  [  ],  allowed  by  the  Master  for  costs,  pursuant 

to  the  said  award :  but  the  said  C.  D.  did  not  then,  or  at  any  time  after- 
wards, pay  the  said  sums,  or  either  of  them,  or  any  part  of  either  of 
them  to  this  deponent,  or  to  any  person  on  his  behalf;  and  both  the  said 
sums  now  remain  wholly  due  and  owing  to  this  deponent. 
Notireofen-  And  this  deponent  fiuther  saith,  that  al  the  time  of  making  the  de- 
^*'^*5*™*''*'  mand  of  the  said  sums,  the  said  C.  D.  had  notice,  and  this  deponent  then 
gave  him  notice,  that  the  time  for  making  the  said  award  had  been  duly 
enlarged,  and  that  the  said  award  had  been  made  and  published  within 
the  said  enlarged  time(m). 


CVl. 

Power  of         Know  all  men  by  these  presents,  that  I,  A.  B.  of  [  ],  for 

attorney  to  dirers  good  causes  and  considerations  me  hereunto  moving,  have  made, 
demand  ordained,  authorized,  constituted,  and  appointed,  and  by  these  presents 
eoits  ^^  make,  ordain,  authorize,  constitute,  and  appoint  £.  F.  of  [  ] 

awarded,      gentleman,  my  true  and  lawful  attorney,  for  me,  and  in  my  name,  and  to 
my  use,  to  ask,  demand,  and  receive,  of  and  from  C.  D.  of  [  ] 

the  sum  of  £  [  ],  awarded  to  be  paid  to  me  by  the  award  Of 

(/)  See  p.  8,  cb.  6,  s.  8,  d.  1,  p.  573f     to  the  proceedings  for  an  attachment 
as  to  entitling  affidavits  for^an  attachment      P.  8,  ch.  7,  s.  2,  p.  595,  as  to  the  proceed- 
(m)  See  r.  8,  ch.  6,  s.  2,  p.  567,  as      ings  for  a  rule  to  pay  the  sum  awarded. 
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X.  T.,  dated  the  [  ]  day  of  [  ]^  a.  d.  [  ] ;  and 

also  the  sum  of  £  [  ]  for  costs,  allowed  to  me  by  ihe  allocatur  of 

the  Master,  pursuant  to  the  said  award,  and  under  and  by  virtue  of  a 
mle  of  her  Majesty's  Court  of  Queen's  Bench  at  Westminster,  bearing 
date  the  [  ]  day  of  [  ],  a.  d.  [  ]  :    and  on  pay- 

ment thereof,  acquittances,  or  other  sufficient  discharges  for  the  same, 
for  me,  and  in  my  name,  to  make,  seal^  and  deliver,  and  to  do  all  other 
lawful  acts  and  things  whatsoever  concerning  the  premises,  as  fully  in 
every  respect  as  I  myself  might  or  could  do,  if  I  were  personally  present. 
And  I  hereby  ratify,  confirm,  and  allow  all  and  whatsoever  my  said 
attorney  shall  in  my  name  lawfully  do,  in  and  about  the  said  premises, 
by  virtue  of  these  presents.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  [  ]  day  of  [  ]>  a.  d.  [  ]  (n). 

A,  B.  (L.  S.) 
Sealed,  signed,  and  delivered,  in 
the  presence  of  O.  P. 


CVII. 

In  the  Queen's  Bench.  1^^^  o*^ 

Monday,  the  [  ]  day  of  [  ]« 1848,  for  an  at- 

in  the  llih  year  of  Queen  Victoria.  techment 

for  non-pay- 
"Inthematter  of  the^     Upon  reading  the  rule  made  in  this  ''matter"  [or  ment  of 

cause  "]  on  the  Ithe  date  of  the  rule  making  the  money  and 

agreement  or  order  qfrrference  a  rule  of  coiir*],  and  J|JJa,^e^^ 

a  cause  *^a7^B^  vl  U^®  allocatur  of  E.  F.,  one  of  the  Masters  of  this 

C.  D."]  J  court  thereon,  the  affidavit  of  G.  H.  [verifying  the 

award],  and  the  award  thereto  annexed,  the  affidavit  of  I.   K.,  and 

the  affidavit  of  L.  M.   [stating  the  facts  necessary  to  hring  the  party 

into  contempt"] : — It  is  ordered,  that  "  C.  D.,  in  Ae  said  rule,  awards 

and  affidavits   named,"  [or   "  the  defendant,"]  upon  notice  of   this 

rule  to  be  given  to   him,    shall   upon  [the  day  when  cause  is  to  be 

shown]  show  cause  why  a  writ  of  attachment  should  not  issue  against  him 

for  his  contempt  in  not  paying  the  several  sums  of  £  [sum  awarded]  and 

£  [amount  of  costs  taaed],  pursuant  to  the  said  rule,  the  said  Master's 

allocatur,  and  the  said  award.    Upon  the  motion  of  Mr.  [  ].  (o) 

By  the  Court. 


(i»)  See  P.  8,  eh.  6,  ■.  2,  p.  568,  as  to         (o)  See  P.  8,  ch.  6,  s.  8,  d.  2,  p.  577, 
the  neocMary  demand  for  an  attachment     as  to  the  rule  nisi  for  an  attachment 
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Rule  abso- 
lute  for  an 
attachment 
for  non-pay- 
ment of 
money  and 

COltf 

awarded. 


CVIII. 

In  the  Queen's  Bench. 

Friday,  the  [  ]  day  of  [  ],  1848 

in  the  1 1th  year  of  Queen  Victoria. 
"Inthematterof  the\     Upon  reading  the  rule  made  in  this  "  matter,"  [or 
Ab!^Tc^^T^  '  "  cause,"]  on  [date  of  the  rule  nist],  the  affidavit 
if  in  a  cause  "A.  a.  \  ofS,  O,  and  the  affidavit  of  P.  Q.  [the  affidavits  in 
V.  G.  D."]  /  answer'},  and  upon  hearing  Mr.  A.  of  counsel  for  ''the 

said  A.B.  in  the  said  rule  named,''  [or  ''the  plaintiff,"]  and  Mr.  B.  of  counsel 
for  "  the  said  C.  D.  in  the  said  rule  also  named,"  [or  "  the  defendant,"] 
It  is  ordered,  that  a  writ  of  attachment  issue  against  "  the  said  C.  D."  [or 
"  the  defendant,"]  for  his  contempt  in  not  paying  the  several  sums  of 
£  [sum  awarded  as  in  the  rule  nisi],  and  £  [taxed  costs  as  in  the  rule  nisf], 
pursuant  to  the  rule  made  in  this  "  matter"  [or  "  cause"]  on  [date  of 
the  rule  making  the  order  or  agreement  of  rtference  a  rule  of  comi]  and 
the  allocatur  of  £.  F.,  one  of  the  Masters  of  this  court  thereon,  and 
the  award  made  between  the  parties  (p). 

By  the  Court. 


CIX. 

Rule  abflo-    In  the  Queen's  Bench. 

lute  for  an  Friday,  the  [  ]  day  of  [  ],  1848» 

fn^^^^"*'  in  the  1 1th  year  of  Queen  Victoria, 

no  cauM  ' 

being  "Inthematterof  the\      Upon  reading  the  rule  made  in  this  "  matter,"  [or 

A  B^Tnd  C  DM^JJ^l"  cause,"]  on  [date  of  the  rule  nisi],  and  the  affi- 
ifina!^cause  "A.  b!  [davit  of  S.  T.,  [affidavit  of  service  of  the  rule  nisi,] 
V.  C.  D."]  J  and  no  cause  being  shown^to  the  contrary :— It  is 

ordered  [continue  as  in  the  preceding  Form  to  the  end,  adding  at  the  con- 
clusion the  words,  "  Upon  the  motion  of  Mr.  [  ]"  ]. 

By  the  Court. 


shown. 


ex. 

Rule  ad  ^^  the  Commou  Pleas. 

jnd^'  Upon  reading,  &c.,  the  wud  H.  W-  H.  (now  present  here  in  court)  is 

party  at-  y^y  ^q  court  here  adjudged  in  contempt : — It  is  therefore  ordered,  that  the 

tached  in  ^ 

and^mmit.      (?)  See  P.  8,  ch.  6,  •.  3,  d.  4,  p.  582,  as  to  the  rule  abwlute  for  an  attachment 
ting  him. 
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flaid  H,  W.  H.  be  committed  to  the  custody  of  the  keeper  of  the  Queen's 
Beuch  Prison  for  the  contempt  aforesaid ;  and  it  is  further  ordered,  that 
the  said  keeper,  or  his  deputy,  do  bring  the  said  H.  W.  H.  to  the  bar  of 
this  court  on  the  25th  day  of  November  instant,  then  and  there  to  re- 
ceive the  judgment  of  this  court  for  his  said  contempt  (g). 


CXI. 

In  the  Common  Pleas.  Role  direct- 

Upon  reading,  &c.,  the  said  H.  W.  H.  (now  present  here  in  court)  ^  '™^J  ©f 
being  brought  to  the  bar  of  the  court  by  the  keeper  of  the  Queen's  party  at- 
Prison,  in  pursuance  of  the  last-mentioned  rule,  is  by  the  court  here  tached 
adjudged  in  contempt : — It  is  thereupon  ordered  that  the  said  H.  W.  H.,  contempt."^ 
for  the  contempt  aforesaid,  be  imprisoned  in  the  custody  of  the  keeper  of 
the  Queen's  Prison,  for  the  space  of  two  years  from  the  date  hereof,  and 
that  the  said  H.  W.  H.  be  remanded  to  the  custody  of  the  said  keeper^ 
to  be  by  him  kept  in  safe  custody  in  execution  of  this  judgment  (r). 


CXII. 

[7%w  Form  is  the  same  as  Form  CVIL  for  the  rule  nisi  for  an  attach"  Role  nisi  to 
ment,  except  that  instead  of  the  words  between  "  show  cause  why  "  and  W  ™oney 
"  the  several  sums,"  there  is  to  be  substituted  the  following] — ^he  should  pursuant  to 
not  pay  "  to  the  said  A.  B.  in  the  said  rule,  award,  and  affidavits  named,"  award. 
[or  **  to  the  plaintiff"] ;  [and  there  is  to  be  added  just  before  the  words, 
*'  upon  motion,"]  and  why  he  should  not  pay  the  costs  of  this  applica- 
tion, to  be  taxed  by  one  of  the  Masters  (s). 


CXIII. 

[This  Form  is  the  same  as  the  rule  absolute  for  an  attachment.  Forms  Rule  abso- 
CVIIL  CIX,,  except  that  for  the  words  between  "  it  is  ordered  that,"  a$id  l«te  for  pay- 
"  the  several  sums,"  there  are  to  be  substituted  the  words]--'*  the  said  "®°*  **^  j 
C.  D."  [or  "the  defendant"]  do  pay  to  "  the  said  A.  B."  [or  "thecortt 
phuntiff"] ;  [and  there  is  to  be  added  the  clause'] — and  it  is  further  ordered  ai^^uded. 

(q)  See  R.  T.  Hemsworth,  8  C.  B.  745.  745.    P.  8,  ch.  6,  s.  8,  d.  5,  p.  687,  as  to 

P.  8,  ch.  6,  s.  8,  d.  6,  p.  586,  as  to  pro-  proceeding!  on  the  attachment, 
ceedings  on  the  attachment.  («)  See  P.  8,  ch.  7,  8.  2«  p.  596,  as  to 

(r)  ScA  R.  y.  Hemsworth,  3  C.  B.  the  rale  nisi  to  pay  money  awarded. 
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Ukat  U  be  nfemd  Id  c»e  of  tbe  Masters  to  tax  the  costs  of  tbos  appliea* 
tbii;  which  costs,  when  taxed*  shall  be  paid  by  ''the  said  G.  D."  [or  "  the 
defendant,'']  to  "^e  said  A.  B./'  [or  "  the  plaintifl^"]  his  attoniey,  or 
agent  (0* 


CXIV. 

Bole  to        In  the  Queen's  Bench. 

SnVl^t  ^P^°*  *^*  *^'  ^'  "  ordered  that  the  plaintiff  be  at  liberty  to  move 
asideaward,  during  the  present  term  to  set  aside  the  award  in  this  cause ;  and  in  the 
and  to  draw  event  of  this  court  granting  a  rule,  that  the  same  may  be  drawn  up  and 
bSdyiM*"*^  *^®"  ^**  ^  ^^  Wednesday,  the  7th  day  of  May  in  Easter  Term  last  psst 
order  m  re-  And  it  is  further  ordered,  that  the  defendants,  or  their  attorney,  do  make 
feranoeniinc  (he  order  of  reference  in  this  cause  a  rule  of  court,  and  that  the  same 
^^  bear  date  as  of  the  last-mentioned  day  («). 


til  a  cause  entitle  it]  In 
Ae  matter  of  the  arbitra- 
tion between  A.  B.  and 
C.  D.  IWhen  the  refer- 
ence is  in  a  cause,  head  the 
rule  merely]  A.  B.  v.  C.  D.. 


cxv. 

Role  niti      In  the  Queen's  Bench, 

^^^^  Monday,  the  [  ]dayof[  ],1848, 

award.  in  the  11th  year  of  Queen  Victoria. 

Upon  reading  the  rule  made  in  this  ''mat* 
[When  the  reference  is  npt^  ter»'  [^©r  "cause"]  on  Idate  qfthe  rule  making 

the  agreement  or  order  of  reference  a  rule  qf 
court"],  the  affidavit  of  £.  F.  [verifying  the 
award  or  copy],    and    "  Uie  award"    [or 
"  the  copy  of  the  award"]  "  thereunto  an- 
nexed,"   [or   "  therein    mentioned,"]    the 
affidavit  of  G.  H.,  and  the  affidavit  of  I.  K.  [afidavits  as  to  facts,  if  any]  : 
It  is  ordered,  that  "  C.  D.,  in  the  said  rule,  award,  and  affidavits  men- 
tioned," [or  "  the  defendant,"]  upon  notice  of  this  rule  to  be  given  to 
him  or  his  attorney,  shall  upon  [day  when  cause  is  to  he  shown]  show 
cause  why  the  award  made  between  the  parties  should  not  be  set 
aside  on  the  following  grounds :— 'First,  [here  state  the  grounds  spee^ 
eaUy]  i  and  that  in  the  meantime  proceedings  be  stayed.  Upon  the  motion 
of  Mr.  [  ]  («). 

By  the  Court. 

(0  See  P.  8,  cli.  7,  s.  2,  p.  597»  as  to     &  L.  157. 
the  rale  absoluto  to  pay  money  awarded.         (x)  See  P.  S,  ch.  9,  8.  5,  p.  6i5,  as  to 
(«)  See  Bottomley  y.  Buckley,  4  J>.     the  nile  niid  to  set  aside  an  award. 
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CXVI. 

Ih  tbe  Quatn's  Bench.  Rule  abso- 

Tkondky,  the  [  ]  day  of  [  l/tb^Sd*!?^ 

184S,  m  the  1  Ith  year  of  Queen  Yictofia.  a^  amX 

^In  the  matter  of  the\     Upon  readmg  the  rule  made  m  thie  **  matter^"  [w 

'  cause/']  on  [date  qf  the  rule  ms%\  the  affidarit  of 
-L.  M.  and  the  affidaTit  of  N.  O.,  [the  qfidavksin  on- 
ewer,  if  any  ^  and  upon  hearing  Mr.  [       ]  of  counsel 
for  "  C.  D.  in  the  said  rule  named/'  [or  "  the  de* 
fendant/']  and  Mr.  [  ]  of  counsel  for  "  A.  B.  in  the  said  rule  also 

named,**  [or  "  the  plaintifC**] :— It  is  ordered  that  the  award  made  be- 
tween the  parties  be  set  aside  (y). 

By  the  Court. 


arbitration  between 
A.B.and  CD."  [or 
vthen  the  rrference 
18  in  a  cause  "A»  B. 
V.  C.  D.*'] 


CXVII. 

[Entitle  this  rale  as  in  the  preceding  Form^  Role  abso- 

Upon  reading  the  rule  made  in  this  **  matter/'  [or  '*  cause/*]  on  [date  J'**©/®' 
of  the  rule  ntn],  the  affidavit  of  Q.  R.»  [qfidavit  of  service  of  rule  nisi],  f^nvw^  ^ 
and  no  cause  being  shown  to  the  contrary : — It  is  ordered  diat  the  award  no  caoie 
made  between  the  parties  be  set  aside.    Upon  the  motion  of  Mr.  [        ].  ^°9 

By  the  Court. 


CXVIII. 

[Commence  as  in  JPbmi  CVHIJ] — It  is  ordered,  that  ''  the  matters  of  ^q]^  ^^^g, 

the  said  award  [or  <o«i«  speciai  ina^fer]  be  referred  back  to  the  said  arbitra  rii^  awwrd 

tor  for  hiB  reeoasidenttion  and  determination  Vif  the  award  needs  amend"  ^.^ 

arbitiator 
inff,  say  instead  *'  that  the  award  of  the  arbitrator  in  the  said  rule  men-  ^^^  amend- 

tioned  be  referred  back  to  the  said  arbitrator^  to  reconsider  and  amend  ment.       ^ 

tiie  same  if  he  shaH  think  fit'*]  (s). 


CXIX. 

In  Chancery.  Notice  of 

[In  the  matter  of  an  arbitration  between  motion  to 

J.  H.,  S,  B.,  and  J.  G.,  and  the  N.  S.  ^  «;d« 

-»  .,         ^  award  m 

Railway  Company.  Chancery. 

Take  notice,  that  this  Honorable  Court  will  be  moved  before  his  Honor 

(y)  See  P.  8,  ch.  9,  b.  7,  p.  965,  as  to         («)  See  P.  8,  ch.  9,  s.  8,  p.  668,  as  to 
the  rule  absolute  to  set  aside  an  award.        referriog  the  award  back. 
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Vice-Chancellor  Knight  Brace,  on  Wednesday,  the  33rd  day  of  Decem- 
ber instant,  or  so  soon  after  as  counsel  can  be  heard,  by  Mr.  R.  and  Mr. 
M.  on  behalf  of  the  N.  S.  Railway  Company,  that  the  award  made  by 
Mr.  A-  L.  B.,  and  dated  the  twenty^ninth  day  of  November  now  last  past, 
may  be  set  aside*  And  take  notice,  that  the  said  N.  S.  Railway  Com- 
pany will,  in  support  of  such  motion,  read  the  following  affidavits  filed  in 
this  matter,  namely,  ihe  affidavit  of  W.  K.,  sworn  on  the  third  day  of 
December  instant,  and  filed  on  the  same  day;  the  affidavit  of  C.  F., 
sworn  on  the  fourth  day  of  December  instant;  the  affidavits  of  G.  A. 
M'D.,  J.  H.  8.,  S.  W.,  and  H.  W.,  all  sworn  on  the  sixth  day  of  De- 
cember instant;  another  affidavit  of  the  said  G.  A.  M'D.,  and  also 
another  affidavit  of  the  said  J.  H.  S.,  both  sworn  on  the  seventh  day  of 
December  instant;  another  affidavit  of  the  said  W.  K.,  and  the  affidavit 
of  J.  F.  8.,  both  sworn  on  the  eighth  day  of  December  instant ;  all 
which  said  affidavits,  with  the  exception  of  the  first-mentioned  affidavit 
of  the  said  W.  K.,  were  respectively  filed  on  the  said  8th  day  of  Decem- 
ber instant. 

Dated  this  seventeenth  day  of- December,  1847. 

Yours,  &c. 

K.&S. 
Solicitors  to  the  N.  S.  Railway  Company. 

To  the  above  J.  H.,  8.  B.,  and  J.  G. 


cxx. 

Order  niti    Vice-Chancellor  Knight  Bruce. 

to  ■««  ande  Wednesday,  the  24th  day  of  November,  1847. 


under  the        ^°  the  matter  of  the  submissions  to  arbi-  ^ 

Lands  tration  of  Benjamin  Vallack  Elliot,  of  Ply- 

GUtiiet  Act  mouth,  in  the  County  of  Devon,  Gentle- 
man, and  the  8outh  Devon  Railway  Com- 
pany. 

And  in  the  matter  of  '*  The  South  De- 
von Railway  Act,  1844,"  and  of  ''The 
Soutii  Devon  Ri^way  Act  Amendment 
and  Branches,  1846 ;"  and  of  "  The  Lands 
Clauses  Consolidation  Act,  1845.'' 

it  was,  upon  the  production  of  a  submission  to  arbitration,  bearing  date 
the  15th  day  of  July,  1847,  and  signed  by  William  Carr,  secretary  to  the 
South  Devon  Railway  Company,  as  by  affidavit  appeared,  and  a  submis- 
sion to  arbitration,  bearing  date  Plymouth,  August  21st,  1847,  and  signed 
by  Benjamin  Vallack  Elliot,  as  by  affidavit  also  appeared.  Ordered,  that 
the  said  two  several  submissions  should  be  made  an  order  of  this  court, 
and  be  observed  and  performed  by  all  parties  thereto,  according  to  the 
tenor  and  true  meaning  thereof :    that  Edward  Driver  and  Robert  Dy- 


Upon  motion  this  day 
made  unto  this  court  by  Mr. 
Roundell  Palmer,  of  counsel 
for  the  above-named  Benja- 
min Vallack  Elliot,  it  was 
alleged,  that  by  an  order  made 
in  these  matters,  dated  the 
17th  day  of  November,  1847, 


i 
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mond  were  the  arbitrators  named  in  such  submiseionB,  who  appointed 
James  Marmont  the  umpire,  pursuant  to  the  act  of  parEament  in  that 
case  made  and  provided :  that  the  said  James  Marmont  made  his  award 
in  writing,  bearing  date  the  23rd  day  of  September,  1847  :  that  the  said 
Benjamin  V allack  Elliot  is  advised  that  the  same  ought  to  be  set  aside  on  the 
following  gronnds(a) : — First,  that  the  arbitrators  and  umpire  respectively 
are  not  indifferent  and  disinterested  persons  with  respect  to  the  subject  of 
the  award;  secondly,  that  the  proceedings  of  the  sud  arbitrators  and 
umpire  were  irregular  in  respect  of  the  matters  stated  in  the  affidavits 
hereinafter  mentioned :  and  thirdly,  that  the  said  award  is  inconsistent 
with  a  certain  memorandum  in  writing  under  the  hands  of  the  said  arbi- 
trators and  umpire,  delivered  by  them  together  with  the  said  award,  and 
bearing  even  date  therewith,  and  is  thereby  shown  to  be  erroneous.  It  was 
therefore  prayed  that  the  said  South  Devon  Railway  Company  may,  on  the 
20th  day  of  January  next,  show  cause  why  the  said  award  should  not  be 
set  aside  :  Whereupon,  and  upon  hearing  the  said  order,  the  said  award, 
and  the  copy  memorandum  annexed  thereto,  an  affidavit  of  the  said  Ben- 
jamin Vallack  Elliot,  and  an  affidavit  of  John  Kelly,  read,  and  what  was 
alleged  by  the  counsel  for  the  said  Benjamin  Vallack  Elliot : — ^This  Court 
doth  Order,  that  the  said  award  be  set  aside,  unless  the  said  South  Devon 
Railway  Company  do,  on  or  before  the  27th  day  of  January  next,  show 
unto  this  court  good  cause  to  the  contrary  {b). 

(a)  The  registrar  had  lome  doubu  as  (h)    Beg.    Lib.    A.   1847,  foL  335, 

to  stating  the  grounds  on  the  fiioe  of  the  F.  R.  B.    See  P.  3,  ch.  11,  s.  8,  p.  679, 

order,  but  they  were  inserted  at  the  par-  where  the  drcnmstances  under  which  this 

ticuhur  request  of  the  parues.  order  was  made  are  stated. 
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RELATING  TO  ARBITltATION. 


1  J*™  L  1  Jambs  I.  c.  10. 

C.  10. 


An  Act  for  the  better  eweeutum  ofjuetiee. 


Nothing  FoKASMUCH  u  all  ezactioDs,  eortortloiu,  and  oomqptioni  are  odioiu,  and  pro- 

•luOlbe         bibited  in  all  weU-goyemed  commonwealths,    Be  it  enacted,  that  no  person 
rmort'of  ft^  to  whom  any  order  or  cause  shall  be  committed  or  referred,  by  any  of  the  king's 
eauMraferrad  judges,  Of  oonrts  at  Westminster,  or  any  other  court,  shall  diractly  or  indireetly, 
by  any  court,  or  by  any  art,  shift,  colour,  or  derioe,  have,  take,  or  receive,  any  money,  fee,  leward, 
covenant,  obligation,  promise,  agreement  or  any  other  thing  for  his  report  or  certifi- 
cate, by  writing  or  otherwise ;   upon  pain  of  the  forfeiture  of  one  hundred 
pounds  for  every  such  report  or  certificate,  and  to  be  deprived  of  his  oiliee  and 
place  in  the  same  court ;    the  one  moie^  of  the  said  forfeitures  to  be  to  our 
Sovereign  Lord  the  King,  his  heirs  and  successors,  the  other  moiety  to  the  party 
grieved,  which  vnll  sue  for  the  same,  at  any  time  during  the  said  suit,  or  vrithin 
one  year  after  the  same  cause  discontinued  ordecreed;  and  in  his  default  of  such  suit, 
to  him  or  them  that  vnll  sue  for  the  same,  by  original  vmt,  bill,  plaint,  or  infor- 
mation, in  his  Majesty's  High  Court  of  Star-Chamber,  or  in  any  of  his  Majesty's 
courts  of  record  at  Westminster ;  in  which  suit  by  vrrit,  bill,  plaint,  or  informa- 
tion»  no  vrager  of  law,  essoin,  privilege,  supersedeas,  protection,  or  any  other  de- 
lay, shall  be  suifered  or  admitted. 
The  dflrki*        S.  2.  Provided  nevertheless,  that  it  shall  be  lawful  for  the  clerk  to  take  for  his 
fty  'o'         pains  for  writing  of  every  such  report  or  certificate,  twelve  pence  for  the  fimt 
reportf  *       B^de,  and  two  pence  for  every  side  after,  and  no  more,  upon  pain  to  forfeit  ten 
shilUngs  for  eyery  penny  taken  over  and  above  the  said  sum,  to  be  had  and  re- 
covered as  aforesaid. 


9  fc  10  Will.  9  &  10  Will.  III.  c.  15. 

IIL  c.  16. 

An  Act  for  determining  differencee  by  arbUratum, 

S.  1.  Whereas  it  hath  been  found  by  experience,  that  references  made  by  rale  of 
court  have  contributed  much  to  the  ease  oif  the  subject,in  the  determining  of  con- 
troTersies,  because  the  parties  become  thereby  obliged  to  submit  to  the  award 
of  the  arbitrators,  under  the  penalty  of  imprisonment  for  their  contempt,  in  case 
they  refuse  submission :  now  for  promoting  trade,  and  rendering  the  award  of 
arbitrators  the  more  eflfectual  in  aU  cases  lor  the  final  determination  of  contro- 
Tcrsies  referred  to  them  by  merchants  and  traders,  or  others,  concerning  matters 
of  account  or  trade,  or  other  matters ;  be  it  enacted  by  the  King^s  most  excellent 
Mijesty,  by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tempo- 
^TiiIShn.  "^»  *^^  Commons,  in  parliament  assembled,  and  by  authority  of  the  same  :— that 
wna  tmam,   ^^  ^^  ^^^  ^^  ^^^j^  ^^  of  May,  which  shall  be  in  the  year  of  our  Lord,  1698, 
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tt  ihall  and  may  be  kwftdlfor  all  meielMiktfaiidtndiCB,  and  oihara  denriiii^io  end  9ft  loWiix. 
any  contruveray,  suit  or  quarrel,  oontroveniea,  suits,  or  quarrds,  for  whidi  there    ^^-  c>  i&* 
is  no  other  remedy  hut  by  personal  action,  or  suit  in  equity,  by  arbitration ;  to  ■ 
agree  that  their  subnuMion  of  their  suit  to  the  award  or  umpin^  of  any  person  desiring  to 
or  persons,  should  be  made  a  rule  of  any  of  his  Majesty's  courts  of  record,  which  end  contro- 
the  parties  shall  choose ;  and  to  insert  such  their  agreement  in  their  submission,  ][^|'^|^^q 
or  the  ooadition  of  the  bond  or  promise,  whereby  they  oblige  themselTes  respect-  qj^j  J^tm* 
irdy  to  sdbflBit  to  the  award  or  umpirage  of  any  person  or  persons ;  whidi  agree-  their  submiB- 
ment  being  so  made  and  inserted  in  their  suhmlailon  or  promise,  or  oondi-  ''^^f'f^* 
tion  of   their  respectiye  bonds,  shall  or  may,  upon    producing  an   affidavit  amd  ^m 
thereof,  made  by  the  witnesses  thereunto,  or  any  one  of  them,  in  the  court  of  penon. 
which  the  same  is  agreed  to  be  made  a  rule,  and  reading  and  filing  the  said  Agnement 
affidavit  in  court,  be  entered  of  record  in  such  court :  and  a  rule  shall  thereupon  so  nmde  to 
be  made  by  the  said  court,  that  the  pKsrties  shall  submit  to,  and  finally  be  concluded  ^  Iw^f^ 
by  the  arbitration  or  umpirage  which  shall  be  made  concerning  them  by  the  ^^^j^  '^^^ 
arbitrators  or  umpire  pursuant  to  such  submission  :  and  in  case  of  disobedience  to  pa^t^'*^  |^ 
such  arbitration  or  umpirage,  the  party  neelecting  or  refusing  to  perform  and  finally  con- 
esecute  the  same,  or  any  part  thereof,  shall  be  subject  to  all  the  penalties  of  con-  eluded  by 
temning  a  rule  of  court,  when  he  is  a  suitor  or  defendant  in  such  court :  and  the  ^^  ^'^'- 
court  on  motion  shall  issue  process  accordingly ;  which  process  shall  not  be  .     ^°* 
stopped  or  delayed  in  its  execution  by  any  order,  rule,  command,  or  process,  o£  dfi^edieaoo 
any  other  court  either  of  law  or  equity;  unless  it  shall  be  made  i^ipear  on  oath  party 
to  such  court,  that  the  arbitrators  or  umpire  miMuBnA.  themselves,  and  that  such  neglecting 
award,  arbitration,  or  umpirage,  was  procured  by  oerraption,  or  other  undue  [SSLuy,^!.. 


S.  2.  And  be  it  Airther  enacted,  by  the  aathority  aforesaid,  that  any  aibitnu  arutratora 
tion  or  umpirage  procured  by  corruption  or  undue  means,  shall  be  judged  and  miebebaTed 
esteemed  vrnd,  and  of  none  effect,  and  accordingly  be  set  aside  by  any  court  themaeiTee. 
of  law  or  equity ;  so  as  complaint  of  such  corruption  or  undue  practioe  be  nnde  Cormpt 
in  the  court,  where  the  rule  is  made  for  submission  to  such  arbitration  or  um«  ^{^^'J[^d° 
pirage,  before  the  last  day  of  the  next  term  after  such  arbitration  or  umpirage  may'be  set 
made  and  published  to  the  parties ;  anything  in  this  act  cevtsined  to  tbia  con-  aside,  fro. 
trary  notwithstanding. 


ACTS  CONCERNING  THE  EXPENSES  OF  PRISONERS. 

5  Gno.  IV.  c.  86.  ^  q^  IV. 

o.  8S. 

An  Act  for  amending  an  Act  of  the  last  session  of  pOrUament,  relating  to 
the  buiiding,  rq)airing,  and  enlarging  qf  certain  Oaols  and  Honses  of 
Correction  j  and  for  procuring  i^fomultion  as  to  the  state  of  all  other 
Qaois  and  Homes  of  CorreeHon  in  England  and  fVaies. 

[21s/  Jane,  1824.] 

IBg  #.  h  parties  hoeing  charge  qf  gaols  Jbr  eUiee,  ^w.,  mag  eoniraei  wHhjmHeee 

hamng  charge  qfeoantg  gaohfor  ears  qf  prisoners.) 

8.  2.  And  be  it  further  enacted,  that  the  monies  to  be  paid  under  any  such  nxMnMe 
contract  as  aftnresdd,  shall  be  raised  in  the  tsme  manner  as  monies  for  defhtying  ni^£?^. 
the  expenses  of  the  gaol  or  house  of  correc^m,  for  which  a  substitute  shall  be  tract,  how 
provided  under  such  contract :  and  where  svch  expenses  are  not  wholly  defhiyed  '^''^ 
from  the  same  fond,  and  there  shall  arise  a  difiterence  of  opinion  between  the  in  caieof 
pttties  interested  in  the  sevoral  ftands  applicable  to  the  several  purposes  of  the  diipnte,  to 
prison,  as  to  the  proportion  in  whidi  those  fonds  respectively  shall  contribute  to  ^'^^^ ''^ 
the  sum  to  be  paid  to  the  county,  ridmg,  or  division,  for  the  use  of  its  prison,  and  »"**^"^ 
such  dMnmioe  shall  not  be  adjusted  by  agreement  between  themselves ;  it  shall 
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'  ?8&^'   ^  ^^^  ^  ^^  of  such  paitiet  to  apply  to  the  joitioes  of  assize  of  the  last 

' preceding  cireoit,  or  of  the  next  succeeding  circuit,  or  to  one  of  such  justices, 

"""""■"•  who  shall,  hy  writing  under  their  or  his  hands  or  hand,  nominate  a  harrister-at-law, 

Pow«n  of      ^^  having  any  interest  in  the  question,  to  arbitrate  between  the  parties;  snd 

arutmtor.      vach  arbitrator  may,  if  he  shall  see  fit,  adjourn  the  hearing  from  time  to  time, 

and  require  all  such  further  information  to  be  afforded,  by  either  of  the  parties, 

as  shall  appear  to  him  meet  and  necessary ;  and  shall,  by  his  award  in  writing, 

determine  the  proportions  in  which  such  parties  shall  contribute  towards  the  aaid 

Awud  flDAi.  expenses ;  and  his  award  shall  be  final  and  conclusive  between  the  parties :  snd 

Costa.  i^ch  arbitrator  shall  also  assess  the  costs  of  the  arbitration,  and  shall  direct  by 

whom,  and  out  of  what  fimd,  the  same  shall  be  paid. 


5  *  «  Will.  5  &  6  WuuL.  IV.  c.  76. 

IV.  c.  7« . 

An  Act  townmdefor  the  Regulation  ofMumcipal  Corporations  m  England 
and  Wales.  [9M  Sept.  1835.] 

Trawuren         S.  114.  And  be  it  enacted,  that  the  treasurer  of  every  county  in  England  and 

kottp'u*^  ^  Wales  shall  keep  an  account  of  all  costs  arising  out  of  the  prosecution,  mainte- 

Mcoant  of     nance,  and  punishment,  conveyance  and  transport,  of  all  offenders  committed 

•xponaes  of    for  trial  to  the  assizes  in  such  county  from  any  borough,  in  which  a  separate 

of^ndm    ^™^  ^^  Quarter  Sessions  of  the  peace  shall  be  holden  :  and  the  treasurer  of 

fro.  '  every  such  county  shall,  not  more  than  twice  in  every  year,  send  a  copj  of  the 

said  account  to  the  council  of  each  of  the  said  boroughs,  and  shaJl  make  an 

order  for  payment  of  the  same  on  the  council  of  such  borough ;  and  the  comicfl 

of  every  such  borough  shall  forthwith  order  the  same,  with  all  reasonable  charges 

of  making  and  sending  such  account,  to  be  paid  to  the  treasurer  of  such  county 

In  csM  of      out  of  the  borough  toad :  and  in  case  any  difference  shall  arise  concerning  the 

difference       said  account,  it  shall  be  decided  by  the  arbitration  of  a  bairister  to  be  namd,  ss 

•u^Moount.  ^  provided  in  the  case  of  differences  with  respect  to  the  payment  of  monies 

the  Mune  to    under  contracts,  made  by  authority  of  an  act  made  in  the  fifth  year  of  his  late 

be  referred  to  Miyesty  King  George  the  Fourth,  intituled  **  An  Act  for  amending  an  Act  of  the 

!!^p^M    ^^  Session  of  Parliament,  relating  to  the  Building,  Repairing,  and  Enlarging  of 

in  &Geo.  IT.  certain  Gaols  and  Houses  of  Correction,  and  for  procuring  information  as  to  the 

e.  85.  '  states  of  all  other  Gaols  and  Houses  of  Correction  in  England  and  Wales,"  &c.  &c. 


5  ft  «  Vict.  *  *  ^  ViCT.  C.  98. 

C.98. 

An  Act  to  amend  the  Laws  concerning  Prisons.        [iOth  Ang.  1842.] 

Expeniee  of  S.  20<  And  be  it  enacted,  that  the  expense  heretofore  incurred,  or  hereafter  to 
ooHTeyanoe  be  incurred,  in  the  conveyance,  transport,  maintenance,  safe  custody,  and  care  of 
nanceof"^  such  prisoners  [prifoiwr*  firom  a  borough  with  a  separate  court  of  Quarter 
priMners^  SessitmSy  kept  in  county  prison,  not  under  contracf]  as  aforesaid,  shall  be  paid 
now  to  be  out  of  a  rate  to  be  niade  and  levied  for  that  purpose  by  the  council  of  such 
^^  borough,  in  the  nature  of  a  borough  rate ;  and  any  such  rate  may  be  made  and 

recoveied  in  the  same  manner  as  any  borough  rate  may  be  made  or  recovoed ; 
and  the  amount  of  all  such  expenses  of  conveyance,  transport,  maintenance,  ssfe 
custody,  and  care  of  prisoners  as  aforesaid,  shall,  in  case  ik  dispute,  be  settled  by 
such  bsrrister-at-law  as  shall  be  determined  upon  in  writing  between  the  visiting 
justices  of  such  prison  and  the  council  of  such  borough ;  and  in  case  no  appoint- 
ment of  such  barrister  be  agreed  upon  by  the  said  parties  within  the  space  of  four- 
teen days  next  after  such  dispute  shall  have  arisen,  such  dispute  shall  be  decided 
by  the  arbitration  of  a  barrister,  to  be  named,  as  provided  in  the  case  of  differ- 
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ettces  with  respect  to  the  payment  of  monies  under  contracts,  made  by  authority  '  ^  ^Z'"* 
of  an  act  passed  in  the  fifth  year  of  the  reign  of  King  George  the  Fourth,  inti-       ^'  ^' 
tuled  "  An  Act  for  amending  an  Act  of  the  last  Session  of  Parliament,  relating  -^^— 
to  the  Building  and  Enlarging  of  certain  Gaols  and  Houses  of  Correction,  and 
for  procuring  information  as  to  tiie  state  of  all  other  Gaols  and  Houses  of  Cor- 
rection in  England  and  Wales." 


7  &  8  Vict.  c.  93.  ^  *  «  Vict. 

c.  08. 

An  Act  to  enable  Barristers  appointed  to  arbitrate  between  Counties  and 
Boroughs  to  submit  a  Special  Case  to  the  Siqterior  Courts. 

l9th  August,  1844.] 

Whereas  by  an  act  passed  in  the  sixth  year  of  the  reign  of  his  late  Mc^esty 
King  William  the  Fourth,  intituled  "  An  Act  to  provide  for  the  Regulation  <rf  s  &  6  W.  4, 
Municipal  Corporations  in  England  and  Wales/'  and  by  another  act  passed  in  c.  76. 
the  sixth  year  of  the  reign  of  her  Mc^ty,  intituled  **  An  Act  to  amend  the  Law  s  &  6  Viet, 
concerning  Prisons,"  provision  was  made  for  the  i^ipointment  of  barristers-at-law  ^'  ^• 
to  arbitrate  in  cases  of  difference  concerning  certain  accounts,  and  the  amount-s 
of  certain  expenses  therein  mentioned :  and  whereas  it  is  expedient  that  the 
treasurer  of  the  county,  the  visiting  justices  of  the  prison,  and  the  council  of  the 
borough,  or  any  of  them,  affected  by  any  award  which  may  be  made  by  any  bar- 
rister under  the  authority  of  either  of  the  said  acts,  should  be  enabled  to  obtain 
in  a  summary  way  the  opinion  of  one  of  the  superior  courts  of  common  law  at 
Westminster,  upon  any  point  of  law  arising  out  of  any  of  the  matters  referred  to 
such  barrister :  be  it  therefore  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Arbitntftig 
Commons,  in  this  present  parliament  assembled,  and  by  the  authority  of  the  barrister, 
same,  that  in  any  case  in  which  a  barrister-at-law  shall  have  been,  or  shall  here-  °p^"  "^^  ui 
after  be  named,  as  in  the  said  recited  acts,  or  either  of  them,  is  mentioned,  to  Sonia*^^ 
arbitrate  between  the  parties,  such  barrister-at-law,  upon  the  requisition  in  writing  from 
vniting  of  the  treasurer  of  the  county,  or  of  the  visiting  justices  of  the  prison,  or  S*"""'^^®' 
of  the  town  clerk  of  the  borough,  on  behalf  of  the  council  of  the  borough,  who  or^yiturng' 
shall  be  interested  in  the  decision  of  such  barrister,  shall  be  empowered,  if  he  Justices  of 
shall  think  fit,  before  making  his  award,  to  state  one  or  more  special  case  or  ^«  prison, 
cases  touching  any  of  the  matters  referred  to  such  barrister-at-Iaw  for  the  ^ tiSSil^*^ 
opinion  of  such  one  of  the  superior  courts  of  common  law  at  Westminster  as  he  case,  touch- 
shall  direct,  or  to  raise  in  any  award  to  be  at  any  time  made  by  him  any  question  ^^  ^7 
or  questions  for  the  opinion  of  such  court  *,  and  such  court  shall  hear  and  deter-  ^^^J^  ^^ 
mine  the  matter  according  to  the  practice  of  the  court  upon  special  cases,  and  him,  for  the 
make  such  order  as  to  the  costs,  and  by  and  to  whom,  and  in  what  manner,  the  opinion  of  a 
same  shall  be  paid  or  borne,  as  to  such  court  shall  seem  meet,  and  the  decision  ^^^' 
of  the  court  shall  be  binding  on  such  barrister  in  making  his  award. 

S.  2.  And  be  it  declared  and  enacted,  that  in  case  any  barrister  who  shall  have  in  case 
been,  or  shall  hereafter  be  named,  in  pursuance  of  the  said  recited  acts,  or  either  barrister  dio 
of  them,  or  of  this  act,  shall  die,  or  refuse  to  act,  or  be  disabled  from  acting,  ^"^^^  ^^^. 
either  from  ceasing  to  practise  as  a  barrister,  or  for  any  other  reason,  before  ^ard, 
making  his  award,  the  several  parties  in  the  said  several  acts  mentioned,  shall  another 
be  authorized  and  required  to  name  another  barrister-at-law  for  all  the  purposes  ^"®  ^  ^* 
in  the  said  several  acts  mentioned,  or  any  of  them,  in  like  manner  as  if  no  ^  ^^^' 
appointment  had  been  made  under  the  same ;  and  the  barrister  so  newly  named 
shall  have  the  same  authority  to  decide  the  matters  in  difference  as  if  no  other 
appointment  had  been  made ;  and  in  every  such  case  in  which,  before  the  pass- 
ing of  this  act,  a  second  banister  has  been  appointed  to  settle  or  determine  any 
matters  in  difference,  left  unsettled  or  undetermined  by  the  barrister  first  ap- 
pointed for  that  purpose,  the  appointment  of  such  second  barrister  shall  be  deemed 
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7  A  8  Tier,  good,  and  the  barrister  bo  secondly  appointed  shall  be  deemed  to  have,  and  to 
^'  ^'      have  had,  from  his  appointment  the  same  authority  as  if  appointed  under  this 
act. 


ACTS  CONCERNING  MASTERS  AND  WORKMEN. 

8  0Bo.iy.  5  Gso.  lY.  c.  96. 

e.96. 

An  Act  to  consolidate  and  amend  the  Laws  relative  to  the  Arbitration  of 

Disputes  between  Masters  and  Workmen,  \%\st  June,  1824.J 

Whkrbab  it  is  expedient  that  the  laws  relatiye  to  the  arbitration  of  disputes 
between  Masters  and  Workmen  should  be  consolidated  and  amended,  and  one 
general  law  made  applicable  to  every  description  of  trade  and  manufacture ;  be 
it  therefore  enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
parliament  assembled,  and  by  the  authority  oi  the  same,  that  from  and  after  the 
passing  of  this  act,  so  much  of  a  certain  act  passed  in  the  parliament  of  Ireland, 
s  G.  8  (L)  tn  in  the  third  year  of  King  George  the  Second,  intituled  *'  An  Act  to  prevent  un- 
P*'^  lawful  Combinations  of  Workmen,  Artificers,  and  Labourers  employed  in  the 

several  Trades  and  Manufactures  of  this  Kingdom,  and  for  the  better  Payment  of 
their  Wages ;  as  also  to  prevent  Abuses  in  making  of  Bricks,  and  to  ascertain 
their  Dimensions,"  as  relates  to  the  decision  of  disputes  as  therein  mentioned ; 
also  a  certain  other  act  passed  in  the  thirty-ninth  and  fortieth  years  of  King 
39 1^  40  G.  3,  George  the  Third,  intituled,  "  An  Act  for  settling  Disputes  that  may  arise  be- 
c.  90.  tween  Masters  and  Wwkmen  engaged  in  the  Cotton  Manufscture  in  that  Part  of 

Great  Britain  called  England  ;"  ako  a  certain  other  act  passed  in  the  thirty. 
90  &  40  G.  8,  ninth  and  fortieth  years  of  King  George  the  Third,  intituled  '*  An  Act  to  repol 
c  106.  an  Act  passed  in  the  last  Sesuon  of  Parliament,  intituled  *  An  Act  to  prevent 

unlawful  Combinations  of  Workmen,'  and  to  substitute  other  Provisions  in  lien 
thereof;"  also  a  certain  other  act  passed  in  the  forty-first  year  of  King  George 
41 G.  8,c.s8.  the  Third,  intituled  *'  An  Act  to  amend  so  much  of  an  Act  passed  in  the  Thirty- 
ninth  and  Fortieth  Years  of  the  Reign  of  His  present  Majesty,  intituled  <  An  Act 
to  repeal  an  Act  passed  in  the  last  Session  of  Parliament,  intituled  *  An  Act  to 
prevent  unlawful  Combinations  of  Workmen,'  and  to  substitute  other  Provisions 
in  lieu  thereof,'  as  relates  to  the  Forms  of  Convictions  therein  referred  to ;"  also 
a  certain  other  act  passed  in  the  forty-third  year  of  King  George  the  Thhdt  in- 
4S  G.  3,  c      tituled  '<  An  Act  for  preventing  and  settling  Disputes  which  may  arise  between 
161.  Masters  and  Weavers  engaged  in  the  Cotton  ManufMiture  in  Scotland,  and  Per- 

sons employed  by  such  weavers,  and  persons  engaged  in  mnamentbig  Cotton 
44  G.  3,  c.  87.  Goods  by  the  Needle ;"  also  a  certain  other  act  passed  in  the  forty-fourth  year  of 
King  George  the  Third,  intituled  **  An  Act  to  amend  an  Act  passed  in  the 
Thirty-ninth  and  Fortieth  Years  of  His  present  M^esty,  intituled  *  An  Act  for 
-  settling  Disputes  that  may  arise  between  Masters  and  Woritmen  engaged  in 

63 u. 8,0. 76.  ^Yie  Cotton  Manufscture  in  that  part  of  Great  Britain  called  England;'"  and 
also  a  certain  other  act  passed  in  the  fifty-third  year  of  King  George  the  Third, 
repealad.       intituled  **  An  Act  for  the  better  regulation  of  the  Cotton  Trade  in  Ireland," 
shall  be  and  the  same  are  hereby  repealed ;  save  and  except  in  as  fur  as  the 
same  may  have  repealed  any  prior  acts  or  enactments. 
Bnumeratloii      S-  ^-  ^^  ^  i*  further  enacted.  That  the  following  subjects  of  dispute  arising 
oftheCaiuM  between  masters  and  workmen,  or  between  workmen  and  those  employed  by 
^^^P"^   them,  in  any  trade  or  manufacture  in  any  part  of  Great  Britain  and  Ireland^ 
nfemdf       ^^7  ^  settled  and  adjusted  in  manner  hereafter  m'entioned ;  that  is  to  say,  dis- 
agreements respecting  the  price  to  be  paid  for  work  done,  or  in  the  course  of 
being  done,  whether  such  disputes  shall  happen  or  arise  between  them  respecting 
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the  payment  of  wages  as  agreed  upon^  or  the  hours  of  work  as  agreed  upon,  or  '  ^'^^' 
any  injury  or  damage  done  or  alleged  to  haye  been  done  to  the  work,  or  respect-       °* 
ing  any  delay  or  supposed  delay  in  finishing  the  work,  or  the  not  finishing  the  —*——-* 
work  in  a  good  and  workmanlike  manner,  or  accordbig  to  any  contract,  or  to 
had  materials ;  cases  where  the  workmen  are  to  be  employed  to  work  any  new 
pattern  which  shall  require  them  to  purchase  any  new  implements  of  manufac- 
ture, or  to  make  any  alteration  upon  the  old  implements  for  the  working  thereof, 
and  the  masters  and  workmen  cannot  agree  upoii  the  compensation  to  be  made 
to  such  workmen  for  or  in  respect  thereof;  disputes  respecting  the  length, 
breadth,  or  quality  of  pieces  of  goods,  or,  in  the  case  of  cotton  manufacture,  the 
yam  thereof,  or  the  quantity  and  quality  of  the  wool  thereof;  disputes  respecting 
the  wages  or  compensation  to  be  paid  for  pieces  of  goods  that  are  niade  of  any  great 
or  extraordinary  length;  disputes  in  the  cotton  manufiscture  respecting  the  manu- 
facture of  cravats,  shawls,  policat,  romal,  and  other  handkerchiefs,  and  the  number 
to  be  contained  in  one  piece  of  such  handkerchief ;  disputes  arising  out  of,  for,  or 
touching  the  particular  trade  or  manufacture,  or  contracts  relatiTe  thereto,  which 
cannot  be  otherwise  mutually  adjusted  and  settled ;  disputes  between  masters  and 
persons  engaged  in  sizing  or  ornamenting  goods ;  but  nothing  in  this  act  contained 
shall  authorize  any  justice  or  justices  acting  as  hereinafter  mentioned  to  establish  a 
rate  of  wages  or  price  of  labour  or  workmanship  at  which  the  workmen  shall  in 
future  be  paid,  unless  with  the  mutual  consent  of  both  master  and  workman :  Limitation 
Provided  always,  that  all  complaints  by  any  workman  as  to  bad  materials  shall  ^^kmen°to 
be  made  within  three  weeks  of  his  receiving  the  same ;  and  all  complaints  arising  lodge  their 
from  any  other  cause  shall  be  made  within  six  days  after  such  cause  of  compUdnt  oomplaints. 
shall  arise. 

S.  3*.  And  be  it  further  enacted,  That  whenever  such  subjects  of  dispute  shall  Appoint- 
arise  as  aforesaid,  it  shall  be  lawful  for  the  master  and  workman,  or  either  of  ^^2^^ 
them,  to  demand  and  have  an  arbitration  or  reference  thereof  in  manner  follow- 
ing; that  is  to  say,  where  the  party  complaining  and  the  party  complained  of 
shall  come  before  or  agree  by  any  writing  under  their  hands  to  al|^de  by  the  de- 
termination of  any  justice  of  the  peace  or  magistrate  of  any  county,  riding,  divi- 
sion,  stewaitry,  barony,  dty,  burgh,  town,  or  place  vrithin  which  the  parties  re- 
side, it  shall  and  may  be  lawful  for  such  justice  of  the  peace  or  magistrate  to 
hear  and  finally  determine,  in  a  summary  manner,  the  matter  in^dispnte  between 
such  parties ;  but  if  such  parties  shall  not  come  before  or  so  agree  to  abide  by 
the  determination  of  such  justice  of  the  peace  or  magistrate,  then  it  shall  be  law- 
ful for  any  such  justice  or  magistrate,  and  such  justice  of  the  peace  or  magistrate 
is  hereby  required,  on  complaint  made  before  him,  and  proof  by  the  examination 
of  the  party  making  such  complaint,  that  application  has  been  made  to  the  per- 
sons or  persons  against  whom  such  cause  of  complaint  has  arisen,  or  his,  her,  or 
their  agent  or  agents,  if  such  dispute  has  arisen  with  such  agent  or  agents,  to 
settle  such  dispute,  and  that  the  same  has  not  been  settled  upon  such  complaint 
being  made,  or  where  the  dispute  relates  to  a  bad  warp,  that  such  cause  of  com- 
plaint has  not  been  done  away  with  within  forty-eight  hours  after  such  applica- 
tion, to  summon  before  him  such  person  or  persons,  or  agent  or  agents,  on  some 
day  not  exceeding  three  days,  exclusive  of  Sunday,  after  the  making  such  com- 
plaint, giving  notice  to  the  person  making  such  complaint  of  the  time  and  place 
appointed  in  such  summons  for  the  attendance  of  such  person  or  persons,  agent 
or  agents  as  aforesaid ;  and  if  at  such  time  and  place  the  person  or  persons  so 
summoned  shall  not  appear  by  himself,  herself,  or  themselves,  or  send  some  per- 
son on  his,  her,  or  their  behalf,  to  settle  such  dispute,  or  appearing  shall  not  do 
away  such  cause  of  complsint,  then  and  in  such  case  it  shall  be  lawful  for  such 
justice,  and  he  is  hereby  required,  at  the  request  of  either  of  such  parties,  to  no- 
minate arbitrators  or  referees  for  settling  the  matters  in  dispute ;  and  such  jus- 
tice shall  then  and  there  at  such  meeting  propose  not  less  than  four  nor  more 
than  six  persons,  one  half  of  whom  shall  be  master  manufrurturers,  or  agents  or 
foremen  of  some  master  manufacturer,  and  the  other  half  of  whom  shall  be  work- 
men in  such  manufecture;  such  respective  persons  residing  in  or  near  to  the 
place  where  such  disputes  shall  have  arisen ;  out  of  which  master  manufac- 
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A  Gbo.  it. 
C.96. 


Appoint- 
mentofothtr 
referee! 
where  thoM 
appointed  re- 
fuse or  delay 
to  accept  the 
reference,  or» 
accepting, 
do  not  act 
therein. 


Meeting  of 
referees, 
notice  of 
which  shaU 
l>e  given. 


Form  of  Jiu- 
tice'a  order, 
certifying 
nomination 
ofreferew. 


turen,  agents,  or  foremen,  the  master  engaged  in  such  dispute,  or  his  agent, 
shall  choose  one,  and  out  of  which  workmen  so  proposed  the  workman  or  his 
agent  shall  choose  another,  who  shall  have  fiill  power  to  hear  and  finally  deter- 
mine such  dispute. 

S.  4.  And  be  it  further  enacted,  That  in  case  any  or  either  of  the  persons  so 
proposed  by  any  such  justice  shall  refuse  or  delay  to  accept  such  arbitration,  or 
accepting  shall  not  act  therein,  within  two  days  after  such  nomination,  the  jus- 
tice shall  proceed  to  name  another  or  other  persons  of  the  descriptions  afore- 
said, in  the  room  of  the  person  so  refusing  as  aforesaid  to  be  arbitrator  or  aibl- 
trators  in  the  place  of  any  such  arbitrator  or  arbitrators  so  refusing  or  delaying 
to  accept,  or  who  shall  not  act ;  and  in  every  case  of  a  second  nomination  the 
arbitrators  shall  meet  within  twenty-four  hours  after  the  application  for  the 
same,  and  at  the  same  place  at  which  the  meeting  of  the  referees  first  named 
was  appointed,  or  at  some  other  conyenient  place,  as  the  justice  may  appoint ; 
and  the  expense  of  every  such  application  for  the  appomtment  of  a  second  re- 
feree shall  be  borne  and  defirayed  by  the  party  through  whose  de&ult,  or  the  de- 
fiiult  of  whose  referee,  such  application  is  rendered  necessary;  and  the  justice 
making  such  second  appointment  shall  certify  the  same  in  the  form  for  that  pur- 
pose hereafter  set  forth,  or  in  some  other  form  to  the  like  effect ;  and  in  every 
case  where  a  second  arbitrator  shall  be  appointed  as  aforesaid,  and  such  second 
arbitrator  shall  not  attend  at  the  same  time  and  place  appointed  for  settling  the 
matters  in  dispute,  it  shall  be  lawful  for  the  other  arbitrator,  at  such  time  and 
place,  to  proceed  by  himself  to  the  hearing  and  determining  of  the  same  matters 
in  dispute  ;  and  in  such  case  the  award  of  such  sole  arbitrator  shall  be  final  and 
conclusive  as  to  all  matters  in  dispute  submitted  to  such  arbitrator,  without 
being  subject  to  review,  appeal,  or  suspension. 

S.  5.  And  be  it  further  enacted,  That  the  arbitrators  or  referees  being  so  nomi- 
nated as  aforesaid,  the  said  justice  shall  thereupon  appoint  a  place  of  meeting 
according  to  the  directions  of  this  act,  and  also  a  day  for  the  meeting,  notice  of 
which  nomination,  and  of  the  day  of  meeting,  shall  thereupon  be  given  by  such 
justice  to  the  persons  so  nominated  arbitrators  or  referees,  and  to  any  purty  to 
any  such  dispute,  who  may  not  have  attended  the  meeting  before  such  justice  as 
aforesaid ;  which  q)pointment  shall  be  by  such  justice  certified  in  the  form  fol- 
lowing, or  in  some  other  form  to  the  like  effect ;  that  is  to  say, 

*'  I,  A.  B.,  one  of  the  justices  of  the  peace  acting  for 

,  do  hereby  certify.  That  C.  D.  and  E.  F.  are  duty 
nominated  referees  to  settle  the  matters  in  difference  between  G.  H.  of 

master  manufscturer,  lor  agent  or  foreman,  at  the  cate  may  ^,] 
and  I.  K.  of  weaver,  [or  otherwitef  at  the  com  may  be^ 

pursuant  to  an  act  passed  in  the  fifth  year  of  tiie  reign  of  his  present  Miyetty ; 
and  that  the  said  referees  are  hereby  directed  to  meet  at  on 

the  day  of  at 

of  the  clock  in  the  forenoon  [or  afternoon,  at  the  eate  may  be], 

"  A.  B." 

*'  I,  A.  B.,  one  of  the  justices  of  the  peace  acting  for  ,  do  hereby 

certify.  That  the  above-named  C.  D.  and  £.  F.  [or  one  of  them,  or  the  eaae  may 
be^f  having  refused  or  delayed  to  act  in  the  above-mentioned  reference,  L.  M. 
and  N.  O.  [or  L«  M.  on/y,  at  the  caee  may  &«],  are  [or  is]  by  me  duly  nomi- 
nated referees  [or  referee],  together  with  the  above-named  C.  D.  [or  E.  F.]  to 
settle  the  matters  in  difference  between  the  above-named  G.  H.  and  I.  K. ;  and 
the  said  C.  D.  or  E.  F.  together  with  the  said  L.  M.  [or  the  said  I.  M.  or  N.  O^ 
a»  the  case  may  &«],  are  directed  to  meet  at  the  place  above-men  tioned*  on 

the  day  of  in  the  year  of 

our  Lord  at  of  the  dock  in  the 

forenoon  [or  afternoon,  ae  the  caee  may  be"], 

"  A.  B." 

And  the  persons  so  appointed  as  aforesaid  shall  hear  and  examine  the  parties 
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and  their  witnesses,  and  detennine  such  dispute  within  two  days  after  such  no-   '^'^^' 

mination,  exclusive  of  Sundays,  and  the  determination  of  such  arbitrators  shall       ° 

be  final  and  conclusive.  "^■^""""^ 

S.  6.  And  be  it  iurUier  enacted,  That  in  sll  cases  where  complaints  are  made  P'a^  'or  ^^^ 
respecting  bad  warps  or  utensils  by  workmen,  the  place  of  meeting  of  the  re>  ^J^JIg^ 
ferees  shall  be  at  or  as  near  as  may  be  to  the  place  where  the  work  shall  be 
carrying  on,  and  in  all  other  cases  at  or  as  near  as  may  be  to  the  place  or  places 
where  the  work  has  been  given  out. 

S.  7.  Provided  also,  and  be  it  further  enacted,  That  if  any  person  so  complain-  ^}^^^^^ 
ing  as  aforesaid  shall  not  attend,  or  send  some  person  on  his  or  her  behalf,  at  ^'  P^^^* 
the  time  and  place  appointed  by  such  justice  of  the  peace,  for  the  purpose  of 
naming  such  persons  as  aforesaid,  such  person  shall  not  in  such  case  be  entitled 
to  the  benefit  oi  this  act ;  and  if  any  person  against  whom  any  such  complaint 
shall  have  been  made  as  aforesaid  shall  not  attend,  or  send  some  person  on  his 
or  her  behalf,  the  justice  of  the  peace  shall  thereupon  nominate  a  person  for  him 
out  of  such  persons  so  proposed  as  aforesaid. 

S.  8.  And  be  it  further  enacted,  That  the  said  arbitrators  and  referees  shall  Inveitigatlon 
meet  at  the  time  and  place  fixed  by  the  justice  of  the  peace  by  whom  such  re-  p^t.^*"' 
ferees  were  appointed,  and  shall,  by  inspection  of  the  work  in  regard  to  which 
the  dispute  may  have  arisen,  by  hearing  and  examining  the  parties,  or  any  other 
persons  on  their  behalf,  or  tiliat  attend  to  give  evidence  respecting  the  matten  in 
dispute,  upon  oath,  (which  the  said  arbitrators  and  referees  are  hereby  empowered 
to  administer,)  or  otherwise,  or  by  otherwise  ascertaining  the  true  state  of  the 
case,  in  such  manner  as  to  such  arbitrators  and  referees  shall  appear  necessary, 
proceed  to  detennine  the  matter  or  matters  in  dispute  referred  to  them ;  and  the 
award  to  be  made  by  such  arbitrators  and  referees  shall  be  final  and  conclusive 
between  the  parties  without  being  subject  to  review  or  challenge  by  any  court 
or  authority  whatsoever. 

S.  9.  And  be  it  further  enacted.  That  it  shall  be  lawful  for  any  arbitrator  or  Arrest  and 
arbitrators,  referee  or  referees,  and  he  or  they  are  hereby  authorized  and  re-  JJ"  ^J^Jlf 
quired  at  the  request  in  writing  of  any  of  the  parties  to  issue  his  or  their  sum-  irUnoMcn 
mons  to  any  witness  or  witnesses  to  appear  and  give  evidence  before  such  arbi- 
trator or  arbitrators,  refieree  or  referees,  at  the  time  and  place  appointed  for  hear- 
ing and  determining  any  such  dispute,  and  which  time  and  place  shaU  be  speci- 
fied in  such  sununons ;  and  if  any  person,  so  summoned  to  appear  as  a  witness 
as  aforesaid,  shall  not  appear  before  such  arbitrator  or  arbitrators,  referee  or  re- 
ferees, at  the  time  and  place  specified  in  such  summons,  or  ofi^er  some  reasonable 
excuse  for  the  de&ult,  or,  appearing  according  to  such  summons,  shall  not  sub- 
mit to  be  examinedas  a  witness,  and  give  his  evidence  before  such  arbitrator  or 
arbitrators,  referee  or  referees,  touching  the  matter  of  such  dispute,  then  and  in 
every  such  case  it  shall  be  lawful  for  any  one  or  more  of  his  Mf^esty's  justices  of 
the  peace  acting  in  and  for  the  county,  stewartry,  riding,  division,  barony,  city, 
burgh,  town,  or  place,  where  such  dispute  shall  have  arisen,  and  they  are  hereby 
authorized,  (procxf  on  oath,  in  the  case  of  any  person  not  appearing  according  to 
such  summons,  having  been  first  made  before  such  justice  or  justices  of  the  due 
service  of  such  sununons  on  every  such  person  by  delivering  the  same  to  him,  or 
by  leaving  the  same  twenty-four  hours  before  the  time  appointed  I6r  such  person 
to  appear  before  such  arbitrator  oi  arbitrators,  referee  or  referees,  at  the  usual 
place  of  abode  of  such  person,)  by  warrant  under  the  hands  of  any  such  justice 
or  justices  to  commit  any  such  person  so  making  default  in  appearing,  or  appear- 
ing and  refusing  to  give  evidence,  to  some  prison  vrithin  the  jurisdiction  of  any 
such  justice  or  justices,  there  to  remain,  without  bail  or  mainprize,  for  any  time 
not  exceeding  two  calendar  months  nor  less  than  seven  days,  or  until  such  person 
shall  subnut  himself  to  be  examined,  and  give  his  evidence  before  such  arbitrator 
or  arbitrators,  referee  or  referees,  as  aforesaid :  Provided  always,  that  in  case 
such  dispute  shall  be  heard  and  determined  before  such  offender  shall  submit  to 
be  examined,  and  give  evidence  as  aforesaid,  then  and  in  every  such  case  he,  she, 
or  they  shall  be  imprisoned  the  full  term  of  such  commitment. 

S.  10.  And  be  it  further  enacted,  That  in  case  such  arbitrators  and  referees  so  Adfjourn- 


S22  APPENDIX  OF  STATUTES. 

5  Obo.  IV.   appt^tedcannot  agree  upontnd  decide  such  matter  or  matters  in  dispute  sorafennd 
c.  96.      ng  aforesaid,  or  shall  not  make  and  sign  their  award  within  three  days  after  the 
date  of  the  order  of  snch  justice,  certifying  their  appointment,  then  the  said 


ment  of  the  arbitrators  and  referees  shall,  without  dcday,  go  before  the  justice  by  whom  they 
flS^^^  were  appointed,  and,  in  case  of  his  absence  or  indisposition,  before  any  other  of 
rafenes^oa  ^  Majesty's  justices  of  the  peace  acting  in  and  for  the  county,  stewartry, 
Jutioe.  riding,  division,  barony,  dty,  burgh,  town,  liberty,  or  place,  and  residing  nearest 

to  the  place  where  the  meeting  to  settle  such  <fopute  shall  have  taken  place, 
and  ihall  state  to  such  justice  or  justices  who  may  be  present  the  points  in  differ- 
ence between  them  #the  said  ariiitrators  and  referees,  which  points  in  differ- 
ence the  said  justice  or  justices  shall  and  is  and  are  hereby  authorized  and  re- 
quired to  hear  and  determine  upon  the  statement  of  the  arbitrators  and  referees  ; 
and  the  said  justice  or  justices  is  and  are  hereby  directed  and  required  to  settle 
and  determine  the  matter  in  dispute  with  all  possible  dispatch,  and  in  all  cases 
within  the  space  of  two  days  after  the  expiration  of  the  time  hereby  allowed  to 
the  arbitrators  and  referees  to  make  and  sign  their  award ;  and  the  determina- 
tion of  such  justice  or  justices  shall  be  final  and  oonclusiYe  between  the  parties 
so  differing  as  aforesaid,  without  being  subject  to  reyiew  or  challenge  by  any 
court  whsStsoerer. 
Profleeding        S.  1 1 .  And  be  it  further  enacted,  That  if  either  arbitrator  or  referee  shaD  n^ect 
rSerM^rch      ^  refose  to  go  before  such  justice  of  the  peace  in  the  manner  herein  directed,  it 
f^ues  to  go     ahall  and  may  be  lawful  for  such  justice,  after  summoning  the  arbitrators  to  at- 
iMfore  the      tend  him,  to  determine  the  matter  or  matters  in  dispute,  upon  the  statement  and 
Jottioe.  representation  of  either  of  the  arbitrators  who  shall  come  before  him. 

ifanafMta-  S.  12.  Provided  always,  and  be  it  further  enacted.  That  no  justice  of  the  peace, 
rer  not  to  act  being  also  a  master  manufEurturer  or  agent,  shall  act  as  such  justice  under 
••J"*J<*-      this  act. 

DtopatMsmy      S.  13.  Provided  always,  and  be  it  farther  enacted,  That  as  well  in  all  such 
be  adjusted    cases  of  dispute  as  aforesaid  as  in  all  other  cases,  if  the  parties  mutually  agree 
mo£^of  ^^  that  the  matter  in  dispute  shaU  be  arbitrated  and  determined  in  a  different  mode 
artiitntioD     to  the  one  hereby  prescribed,  such  agreement  shall  be  Tslid,  and  the  award  and 
apon  which   determination  thereon  final  and  condusive  between  the  parties ;  and  the  same 
the  parties     proceedings  of  distress,  sale,  and  imprisonment,  as  hereafter  mentioned,  shall  be 
™^  ■S'^'     )|||d  towards  enforcing  such  award,  (by  application  to  any  justice  of  the  peace  of 
the  county,  stewartry,  riding,  division,  barony,  dty,  town,  bnrg^,  or  place  vrithin 
which  the4iarties  shall  reside,)  as  are  by  this  act  prescribed  for  enforcing  awards 
made  under  and  by  virtue  of  its  provisions. 
Fartoers,  S.  14.  Provided  always,  and  be  it  further  enacted,  That  where  any  worit  shaU 

*8*°^*^^    have  been  delivered  to  any  workman  by  the  agent  or  servant  of  any  master  or 
maltm  to  be  masters,  to  be  when  finished  delivered  to  such  agent  or  servant,  and  also  where 
considered     two  or  more  persons  shall  carry  on  the  business  of  sudi  manufacture  as  partners, 
princlpau.     in  every  such  case  respectivdy  the  like  proceedings  shall  and  may  be  had  and 
made  against  sudi  agent,  servant,  or  any  partner,  and  shall  be  as  effectual  as  if 
the  same  had  been  had  and  made  against  the  prindpal  or  all  the  partners ;  and 
all  the  said  persons  respectively  shdl  obey  the  avrard  made  thereupon,  and  all 
snch  order  or  orders  as  shall  be  made  by  the  said  justice  or  justices  in  or  respect- 
ing the  matters  in  dispute,  and  shall  be  sulject  to  the  same  proceedings  and 
consequences  for  refusing  or  delaying  to  abide  by  or  peiform  the  same,  as  if  the 
proceedings  had  been  had  against  the  prindpal,  or  against  all  the  partners. 
Hasten  not        s.  15.  And  be  it  further  enacted,  That  it  shall  be  lawful  in  all  cases  for  any 
ihe*8pot  may  m**^  ^^  workman  by  writing  under  his  hand  to  authorize  any  person  to  act  for 
depute  an-     him  in  submitting  to  arbitration  and  attending  arbitrators  or  justices  touching 
other  person  the  matter  of  any  arbitration. 

tbtoiV^'  S.  16.  Provided  also,  and  be  it  further  enacted,  That  in  aU  cases  where  any 

*  .  proceedings  may  be  had  against  a  master  or  masters  under  this  act,  or  where 
ttra  csM  of  ^^  ""^  proceedings  shall  have  been  commenced,  and  the  master  or  masters  shaE 
the  master  become  or  be  bankrupt,  or  any  assignment  of  his  or  their  estate  or  effects  shaU 
becoming  have  been  made  under  the  said  bankruptcy,  or  otherwise  by  deed  or  in  law,  the 
^{^^[^      factor  or  trustee  upon  or  the  assignee  or  assignees  of  sudi  estate  or  effects  shall 
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be  liable  to  the  proceedings  authorized  by  thia  act  against  the  master  or  masters,   a  Obo.  it. 
as  fully  as  the  master  or  masters  was  or  were  before  the  bankruptcy  or  assign-      ^*  ^ 
mcnt ;   and  such  proceedings  may  be  commenced  or  carried  on  against  such  — — — - 
factor,  trustee,  assignee,  or  assignees,  who  shall  fulfil  and  abide  by  the  award  ceedingi 
made  thereupon,  and  all  such  order  or  orders  as  shall  be  made  by  the  said  justice  commenoed. 
or  justices  in  or  respecting  the  matters  in  dispute,  and  shall  be  subject  to  the 
same  proceedings  and  consequences  for  wilfully  refusing  or  delaying  to  abide  by 
or  perform  the  same,  as  if  the  proceedings  had  been  had  against  the  master  or 
masters  before  his  or  their  bankruptcy,  or  the  assignment  of  his  or  their  estate 
or  effects ;  proTided  that  all  sums  of  money  to  be  paid  in  pursuance  of  such 
award   or  orders  shall  be  reooTcrable  only    out  of  the  estate  or  effects  of 
such  master  or  masters,  and  not  out  of  the  proper  money  of  such  factor,  trustee, 
assignee,  or  assignees. 

S.  17.  And  be  it  further  enacted,  That  where  any  married  woman  or  infuit  inwhoM 
under  the  age  of  twenty-one  years  shall  have  cause  of  complaint  in  any  of  the  name  pro- 
cases  provided  for  by  this  act  against  any  master  or  masters,  his  or  their  agent  22ii  b? 
or  servant,  or  factor  or  trustee,  or  assignee  or  assignees  as  aforesaid,  such  com-  where  the 
plaint  may  be  lodged  and  all  further  proceedings  thereupon  had  by  and  in  the  complainant 
name  of  the  husband  of  such  married  woman,  and  of  the  father,  or,  if  dead,  of  iJ'iiS!^ 
the  mother,  or,  if  on  the  death  of  both  parents,  of  any  of  the  kindred  of  any  inhnu 
such  infant,  or  of  the  surety  or  sureties  in  any  indenture  of  apprenticeship  of  any 
such  infant,  being  an  apprentice,  or  of  any  person  nominated  by  such  infant,  if 
he  or  she  shall  not  have  parent,  kindred,  or  surety ;  and  all  such  proceedings 
shall  be  as  effectual,  valid,  and  binding  as  if  such  married  woman  was  sole,  and 
such  infants  were  of  full  age,  and  pursued  by  themselves  the  remedies  provided 
by  this  act. 

S.  18.   And  be  it  further  enacted,  That  with  every  piece  of  work  given  out  Ticketoof 
by  the  manufacturer  to  a  workman  to  be  done  there  shall  (if  both  parties  are  particulars 
agreed)  be  delivered  a  note  or  ticket  in  such  form  as  the  said  parties  shall  mu-  •**^!JSSfIr" 
tually  agree  upon  ;  and  which  said  note  or  ticket,  in  the  event  of  dispute  be-  work? 
tween  the  manufacturer  and  workman,  shall  be  evidence  of  all  matters  and 
things  mentioned  therein  or  respecting  the  same. 

S.  19.  And  be  it  further  enacted,  That  a  duplicate  of  every  such  note  or  ticket  Duplicates 
shall  be  made  and  kept  by  the  master  or  agent  delivering  the  same,  which  dupli-  of  euch 
cate  shall  be  evidence  of  all  the  matters  and  things  therein  contained,  in  case  the  ^^^ 
workman  shall  not  produce  to  the  arbitrators  or  the  said  justice,  as  the  case  may 
be,  the  said  note  or  ticket  so  delivered  to  him  with  the  said  work. 

S.  20.  And  be  it  further  enacted.  That  it  shall  not  be  allowable  to  any  manu-  Manafacttt- 
facturer,  who  shall  have  received  into  his  possession  any  article  without  objec-  25,5«r*^°' 
tion  made  within  twenty-four  hours,  by  himself  or  his  clerk  or  foreman,  after-  without 
wards  to  make  any  complaint  on  account  of  work  so  received.  objection  not 

8. 21.  Provided  always,  and  be  it  further  enacted.  That  if  the  parties  by  and  JJ^^^JjjJ"* 
between  whom  the  said  reference  shall  take  place  as  aforesaid  sludl  think  it  ex-  ' 

pedient  or  be  desirous  to  extend  the  time  hereby  limited  for  the  making  the  ^  time  °  ^ 
award  or  umpirage,  it  shall  and  may  be  lawful  for  them  to  extend  the  same  ac-  limited  for 
cordingly,  by  endorsement,  according  to  the  form  in  the  schedule  hereunto  an-  making  the 
nexed,  on  the  back  of  the  order  of  the  justice  of  the  peace,  certifying  the  appoint,  ^^^i^* 
ment  of  the  referees,  to  be  signed  by  both  of  them  in  the  presence  of  one  or 
more  credible  witness  or  witnesses. 

S.  22.  And  be  it  further  enacted,  That  the  award  or  umpirage  to  be  made  porm  of  the 
upon  any  reference  demanded  under  this  act  shall  and  may  be  drawn  up  and  award  in 
written  at  tiie  foot  or  upon  the  back  of  the  said  order,  certifying  the  ap-  J^J^^^ 
pointment  of  the  referees,  according  to  the  form  in  the  schedule  hereunto  an- 
nexed. Q^  . .    award 

S.  23.  And  be  it  further  enacted,  That  upon  fulfilment  of  the  award  or  um-  |^{„g  j^i. 
pirage  the  same  shall  be  acknowledged  by  the  party  in  whose  behalf  the  same  filled,  the 
was  made,  by  an  acknowledgment  at  the  foot  of  the  said  award,  in  the  form  of  '^l^j'^J^'^ 
the  schedule  hereunto  annexed,  which,  with  the  award,  shall  thereupon  be  deli-  J^, 
▼ered  to  the  party  fulfilling  the  same. 
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5  Oso.  IV.        S.  24.    And  be  it  fiirther  enacted,  That  if  any  party  shall  refuse  or  delay  to 
^'  ^-       fdlfil  an  award  under  this  act  for  the  space  or  term  of  two  days  after  the  same 
"— "— —  shall  have  been  reduced  into  writing,  it  shall  be  lawful  for  any  such  justice  as 
The  per-        aforesaid,  on  the  application  of  the  party  aggriered,  and  he  is  hereby  required,by 
Se^wriuNi**'   ^"n^"**  under  his  hand  according  to  the  form  of  the  schedule  hereunto  annexed, 
may  be  en-     or  in  some  other  form  to  the  like  effect,  to  cause  the  sum  and  sums  of  money 
forced  by       directed  to  be  paid  by  any  such  award  to  be  levied  by  distress  and  sale  of  any 
fiSSiS'tir't'  8<>od8  and  chattels  of  the  person  or  persons  liable  to  pay  the  same,  together  with 
the  pwty^      ^  costs  and  charges  attending  such  distress  and  sale,  such  sale  to  take  place  with- 
•hall  be         in  such  time  not  exceeding  five  days  as  the  said  justice  shall  think  proper ;  and  the 
imprisoned,    overplus,  if  any,  to  arise  by  such  sale,  to  be  rendered  to  the  owners  of  the  goods 
and  chattels  distrained ;  and  in  case  it  shall  appear  by  any  return  to  such  war- 
rant that  no  sufficient  distress  can  be  readily  had,  which  return   may  be   in 
the  form  contained  in  the  schedule  hereunto  annexed,  or  in  some  other  form  to 
the  like  effect,  it  shall  be  lawful  for  any  such  justice  as  aforesaid,  and  he  is  hereby 
required  by  warrant  under  his  hand  according  to  the  form  of  the  schedule  here- 
unto annexed,  or  in  some  other  form  to  the  like  effect,  to  commit  the  penon  or 
persons  so  liable  as  aforesaid  to  the  common  gaol,  or  some  house  of  correction 
within  his  or  their  jurisdiction,  there  to  remain  without  bail  for  any  time  not  ex- 
ceeding three  monUis. 
In  certain  S.  25.  And  whereas  cases  may  occur  where  the  recovery  of  such  sum  or  sums 

^mn^^of  ^  money  by  distress  and  sale  of  the  goods  and  chattels  of  the  defaulter  may  ap- 
diatreas  shall  P^^  ^  ^be  justice  or  justices  of  the  peace  by  whom  the  warrant  is  to  be  issued 
be  withheld,  to  be  attended  with  consequences  ruinous  or  in  an  especial  manner  injurious  to 
de^lte  ^^^  defaulter  and  his  family ;  to  prevent  which  consequences,  be  it  further  enact- 
committed  to  ^*  '^^^  ^^®  ^^  justice  or  justices,  in  all  such  cases,  shall  withhold  such  war- 
prison,  rant,  and  commit  the  defaulter  to  the  conmion  gaol  or  some  house  of  correction 
within  his  or  their  jurisdiction,  there  to  remain  without  bail  for  any  time  not  ex- 
ceeding three  months ;  such  commitment  to  be  in  the  form  or  to  the  effect  of 
the  form  in  the  schedule  to  this  act  annexed. 
On  payment  S.  26.  And  be  it  further  enacted,  That  where  any  person  shall  be  committed 
of  the  &um  to  prison  for  refusing  or  delaying  to  fulfil  an  award  as  aforesaid,  and  such  person 
th?^8t8  and  ^^^f  ^^  ^^7  ^^^  during  the  period  of  his  or  her  imprisonment,  pay  to  the  gover- 
charges.  the  ^OT  or  keeper  of  the  prison  the  full  amount  of  the  sum  awarded,  with  all  reason- 
party  ahaii  be  able  expenses  incurred  through  such  refusal  or  delay,  it  shall  be  lawful  for  such 
fr^pri^  governor  or  keeper  of  such  prison,  and  he  is  hereby  required,  forthwith  to  dis- 
charge such  person  from  his  custody. 
Warrant  of  s.  27.  And  be  it  further  enacted,  That  the  justice  or  justices  by  whom  any 
to'Srin^orm  P^^^^^  ^^  persons  shall  be  committed  to  prison  for  not  appearing  as  a  vdtness,  or 
■et  forth  in  not  submitting  to  be  examined,  shall  cause  the  warrant  or  order  for  such  com- 
■cheduie.        mitment  to  be  dravm  up  in  the  form  or  to  the  effect  set  forth  in  the  schedule  to 

this  act. 
No  appeal  or      S,  28.     And  be  it  further  enacted,  That  no  appeal  or  certiorari  shall  lie 
2aVi*ii*^       against  any  proceedings  under  this  act. 

Proceed!  ^'  ^^'    ^^^  ^  ^^  further  enacted,  That  no  proceedings  under  this  act  shall  be 

not  invalid*   invalid  for  want  of  form. 

for  want  of        S.  30.  And  be  it  further  enacted,  That  the  foUowing  and  no  higher  fees  shaU 
form.  1^  allowed  to  be  taken  for  any  proceeding  under  this  act ;  (that  is  to  say,) 

Fees  to  be 

^r^^iLg.  ^  '**  *^^*  ^  the  Justice  orputieee  : 

under  thu  j^y  g^^h  summons  .    Two-pence. 

For  every  oath  or  affirmation  .  .    Three-penoe. 

For  drawing  and  entering  the  order  .  .    Four-pence. 

For  every  warrant  .  .     Sixpence. 

To  the  eonsfable  or  other  peace  officer  : 

For  service  of  summons  or  order  .     Four-pence. 

For  executing  warrant  of  distress  and  sale  of  goods  One  shilling. 


act. 
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For  custody  of  goods  distrained,  per  diem         ,    Three-pence.  *  ^S^irn^' 

For  every  mile  he  shall  travel  •  Three-pence.  ' 

For  every  caption  .  Sixpence.  — — — 

And  a  table  of  fees,  signed  by  the  clerk  to  such  justice  or  justices,  shall  be  hung 
up  in  every  place  where  any  general  or  quarter  session,  or  petty  or  other  sessions 
of  the  peace  shall  be  held. 

S.  31.    And  be  it  further  enacted,  That  all  costs,  time,  and  expenses  attending  Cotu  and 
the  application  to  justices,  to  be  made  under  this  act,  and  of  the  arbitration  pur-  u^^??^ 
suant  thereon,  shall  be  settled  by  the  arbitrators  or  arbitrator  by  whom  such  dis-  Mttl^d. 
pute  shall  be  settled :  and  where  the  same  shall  be  determined  by  any  justice  of 
the  peace,  pursuant  to  this  act,  then  the  costs,  time,  and  expenses  aforesaid  shall 
be  settled  by  such  justice ;  and  where  the  arbitrators  appointed  as  aforesaid  can- 
not agree  as  to  the  costs,  time,  and  expenses  to  be  allowed,  the  same  shall  be 
settled  by  the  justice  or  justices  of  the  peace  by  whom  the  said  arbitrators  were 
named,  and  in  case  of  his  absence  or  indisposition,  by  any  justice  of  the  peace 
for  the  same  county,  stewartry,  riding,  division,  barony,  city,  burgh,  liberty,  town, 
or  place  nearest  to  the  place  at  which  the  arbitrators  met  to  settle  the  dispute : 
Provided  always,  that  no  master  manufiurturer,  his  foreman  or  agent,  shall  in  any 
case  be  allowed  for  costs,  time,  or  expenses,  by  the  said  justice  or  justices,  unless 
it  shaD  appear  to  him  or  them  that  the  proceedings  of  the  workmen  were 
vexatious  and  oppressive. 

S.  32.  Provided  aJways,  and  be  it  enacted.  That  every  agreement,  submis-  Proeeedingi 
sion,  award,  ticket,  matter,  or  thing,  under  and  by  virtue  of  this  act,  or  relating  exempt  from 
to  any  other  mode  of  arbitration  as  aforesaid,  shall  and  may  be  drawn  up  and  '^^'^P  ^^y- 
written  upon  unstamped  paper. 

S.  33.    Provided  also,  and  be  it  further  enacted,  That  no  action  shall  be  Limitation 
brought  against  any  arbitrator,  justice  of  the  peace,  constable,  headborough,  or  of  time  for 
other  officer,  or  against  any  other  person  or  persons  whoiusoever,  for  any  matter  ^ij^^^^ 
or  thing  whatsoever  done  or  committed  under  or  by  virtue  or  in  the  execution  of  exeention  of 
this  act,  unless  such  action  shall  be  brought  within  six  calendar  months  next  tiiii  act 
after  the  doing  or  committing  of  such  matter  or  thing. 

S.  34.    Provided  also.  That  if  any  action  or  suit  shall  hereafter  be  com-  Penons  raed 
menced  or  prosecuted  against  any  person  or  persons  for  any  thing  done  under,  for  actinic  in 
by  virtue,  or  in  the  execution  of  this  act,  such  person  or  persons  may  plead  the  JJ2r»ct**miiy 
general  issue,  and  give  this  act  and  the  special  matter  in  evidence ;  and  if  the  piead  tho^ 
plaintiff  shall  become  nonsuited,  or  suffer  discontinuance,  or  forbear  further  pro-  genend 
secution,  or  if  judgment  shall  be  given  for  the  defendant  or  defendants,  such  de-  '"^^ 
fendant  or  defendants  shall  recover  his,  her,  or  their  full  costs,  and  for  which  he, 
she,  or  they  shall  have  like  remedy  as  in  cases  where  costs  by  law  are  given  to 
defendants. 

S.  35.    Provided  always,  and  be  it  further  enacted.  That  nothing  in  this  act  ^^^  ^ 
contained  shall  extend  or  be  construed  to  extend  to  repeal,  abridge,  annul,  or  npeal  anj 
make  void  any  of  the  clauses,  provisions,  remedies,  or  powers  contained  in  any  act  not 
law  or  statute  now  in  force,  and  not  repealed  by  this  act.  reM^ed 


SCHEDULE. 

Form  qfthe  award  to  be  written  at  the  foot  or  iqwn  the  back  qf  the  order  qfthe 

Juitieei  qf  the  peace  eert^ing  the  rrferemee. 

We,  I.  K.  and  L.  M.  [name  and deeeribe  the rrfereee']^  the  referees  appointed  to 
settle  the  matters  in  dispute  between  the  parties  within  named  [or  I.  K.,  one  of 
the  referees  so  appointed  ;  or  L.  M.,  the  other  referee  appointed,  having  failed  to 
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fi  Oaa  IV.    attend ;  or  I.,  N.  0.  the  justice,  at  the  eaae  may  be] ,  do  hereby  ft^judge  and  deter- 
^'  ^       mine  that  [here  eet  forth  the  determmatitm :  to  which  the  referee  or  referea^  or 
■     '     'juetiee,  ae  the  cate  may  be,  ehaU  tubeeribe  their  nametJ] 


Form  qf  endoreememt,  extending  the  time  limited  for  making  the  award. 

We,  A.  B.  and  C.  D.,  parties  to  the  within  reference,  do  hereby  agree  to  ex- 
tend  the  same  to  the  day  of  indosiye.    Witness 

our  hands  this  day  of 

A.  B. 
Witness.  C.  D. 


F6rm  qf  acknowledgment  qffit^meiU  qf  the  awards  to  be  written  at  the  foot  or 

on  the  back  thereqf, 

I,  A.  B.,  do  hereby  acknowledge  that  the  above  award  hath  been  fulfilled  by 
C.  D.,  who  is  hereby  discharged  of  the  same.    Witness  my  hand  this 
day  of 

Witness,  A.  B. 


Form  qfthe  oath  to  be  admmietered  by  the  arbitrator*  or/uetiee  to  the  partiet 

and  witneeeee  tmder  thia  act. 

The  evidence  that  yon  shall  give  before  us,  the  arbitrators  ^pointed  by  A.  B., 
and  C.  D.  [the  partiet]  to  detennine  the  matters  in  diffierence  between  them, 
under  and  by  virtue  of  an  act  passed  in  the  fifth  year  of  the  reign  of  King  George 
the  Fourth,  intituled  "An  Act"  [etate  the  title  i^thieaet],  shall  be  the  truth,  tiie 
whole  truth,  and  nothing  but  the  truth. 

So  help  you  God. 


Form  of  commitment  qfapereon  aummoned  at  a  witneea  bffore  the  arbitratort. 

Whereas  proof  on  oath  hath  been  made  before  me,  one  of  his  Migesty's  jus- 
tices of  the  peace  for  the  county  [or  riding,  stewartry,  division,  dty,  burgh, 
liberty,  town,  or  place]  of  on  this  day  of 

that  A.  B.  hath  been  duly  snmmoned,  and  hath  neglected  to  appear  and  give 
evidence  before  C.  D.  and  E.  F.  the  arbitrators  appointed  by  and  between 
G.  H.  and  I.  K.  to  determine  the  matters  in  dispute  between  them  at 

in  the  county  [or  riding,  stewartry,  division,  dty,  burgh,  liberty,  town, 
or  place]  of  on  the  day  of  under  and  by  virtue 

of  an  act  made  in  the  fifth  year  of  the  reign  of  his  present  Majesty,  intituled 
**  An  Act'*  [here  eet  forth  the  title  qfthie  act],  and  the  said  A.  B.  being  required 
by  me,  the  said  justice,  to  give  evidence  before  the  said  arbitrators,  and  still  re- 
vising so  to  do,  therefore  I,  the  said  justice,  do  hereby,  in  pursuance  of  the  said 
act,  commit  the  said  A.  B.  to  the  [deeeribtng  theprieon  and  the  hoaee  qf  eorrec- 
tion],  there  to  remain  without  bail  or  mainprize  for  his  [or  her]  offence  afore- 
said until  he  [or  she]  shall  submit  himself  [or  herself]  to  be  examined,  and  give 
his  [or  her]  evidence  before  the  said  arbitrstors,  touching  the  matten  referred  to 
them  as  aforesaid,  or  shall  otherwise  be  discharged  by  due  course  of  law :  And 
you,  the  [eonetable  or  other  peace  cfficer  or  effieere  to  whom  the  warrant  ia 
directed]  are  hereby  authorized  and  required  to  take  into  your  custody  the  body 
of  the  sidd  A.  B.,  and  him  [or  her]  safely  to  convey  to  the  said  prison  [or  house 
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of  oonectioD],  and  him  [or  her]  there  to  deliver  to  the  gaoler  lor  keeper]  there-  0  Oso.iv. 
of,  who  is  hereby  authorized  and  required  to  receive  into  his  custody  the  body  of       ^'  ^ 
the  said  A.  B.,  and  him  [or  her]  safely  to  detain  and  keep,  pursuant  to  this  com-  — — — — 
mitment.    Given  under  my  hand  this  day  of  in 

the  year  of  our  Lord 

[7%w  commitment  to  be  directed  to  the  proper  peace  officer ^  and  the  gaoler  [or 

keeper']  qfthepriton  [or  home  qf  correction']. 


Fbrm  qf  warrant  qfdiitreu. 

To  the  constable  of 
Whereas  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Ijord 

pursuant  to  an  act  passed  in  the  fifth  year  of  the  reign  of  his  present 
Majesty,  intituled  **  An  Act"  letate  the  title  qfthie  act]^  is  liable  to  pay  to 

of  the    sum  of  and  also  the  sum  of 

and  the  said  having  refused  or  neglected  to  pay 

the  same  for  the  space  of  two  days  and  upwards  subsequent  to  the  makmg  such 
award,  these  are  therefore  to  command  you  to  levy  the  said  sum  of 
by  distress  and  sale  of  the  goods  and  chattels  of  the  said  ;  and 

I  do  hereby  order  and  direct  the  goods  and  chattels  so  to  be  distrained  to  be  sold 
and  disposed  of  within  days,  unless  the  said  sum  of 

for  which  such  distress  shall  be  made,  together  with  the  reasonable  charges 
of  taking  and  keeping  such  distress,  shall  be  sooner  paid ;  and  you  are  sdso 
hereby  commanded  to  certify  to  me  what  you  shall  do  by  virtue  of  this  my  war- 
rant. Given  under  my  hand  and  seal  at  the  day 
of 


Form  of  the  eonetabWe  return  to  the  warrant  ((fdietreee, 

I,  constable  of  do  hereby  certify  to 

justice  of  the  peace  of  that  I  have  made  diligent  search  for,  but 

do  not  know  of,  nor  can  find  any  goods  and  chattels  of  by  distress 

and  sale  whereof  I  may  levy  the  sum  of  pursuant  to  his  vrarrant 

for  that  purpose.    Dated  the  day  of  in  the  year 

of  our  Lord  .    Given  under  my  hand  this  day  of 

in  the  year  of  our  Lord 


Form  of  commitment  theretqfon  to  the  houee  qf  correction. 

Here  name )      To  the  constable  of  and  also  to  the  keeper  of  the 

the  county,  y  house  of  correction  at 

Whereas  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our 

Lord  pursuant  to  an  act  passed  in  the  fifth  year  of  the  reign  of 

his  present  Majesty,  intituled  "  An  Act"  Istate  the  title  qf  thie  act],  became 
liable  to  pay  to  the  sum  of  and  also  the  sum  of 

for  costs,  time,  and  expenses,  making  together  the  sum  of 

and  having  refused  or  neglected  to  pay  the  same  for  the  space  of 

two  days  and  upwards  subsequent  to  the  making  of  such  award,  my  warrant  vras, 

according  to  the  provisions  of  the  said  act,  duly  made  and  issued  for  the  levying 

the  said  sum  of  by  distress  and  sale  of  the  goods  and  chattels  of 
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fi  Oso.  lY.  the  said  :  And  whereas  it  appears  by  the  return  of 

^*  ^^  constable  of  dsted  the  day  of 

— ~— — "  that  he  hath  made  diligent  search  for,  but  doth  not  know  of.  nor 

can  find  any  goods  and  chattels  of  the  said  by  distress  and  sale 

whereof  the  said  sum  of  may  be  levied  pursuant  to  my  said  war- 

rant :  These  are  therefore  to  command  you  the  said  constable  of 
to  apprehend  the  said  and  convey  him  to  the  said  house  of  ccff- 

rection  at  aforesaid,  and  deliver  him  there  to  the  keeper  of  the 

said  house  of  correction  ;  and  these  are  also  to  command  you,  the  keeper  of  the 
said  house  of  correction,  to  receive  him  the  said  into  the  said 

house  of  correction,  and  there  keep  him  without  bail  or  mainprize  for  the  space 
of  months,  unless  the  said  sum  of  so  ordered  to 

be  paid  as  aforesaid,  shall  be  sooner  satLsfied,  with  all  reasonable  expenses. 
Given  under  my  hand  and  seal  at  the  day  of 


Form  qfeommUmeni  where  the  warrttnt  qfdUtrete  U  withkeid. 

Here  name  \     To  the  constable  of  and  also  to  the  keeper  of  the 

the  county . )  house  of  correction  at 

Whereas  of  under  an  award  made  by 

on  the  day  of  in  the  year  of  our  Lord 

pursuant  to  an  act  passed  in  the  fifth  year  of  the  reign  of  his 
present  Migesty,  intituled  "  An  Act"  [etate  the  title  of  this  aef],  became  liable 
to  pay  to  the  sum  of  and  also  the  sum  of 

for  costs,  time,  and  trouble,  making  together  the  sum  of 
which  he  has  refused  or  neglected  to  pay  for  the  space  of  two  days  and  upwards 
subsequent  to  the  making  of  such  award :  And  whereas  it  appears  to  me  that  the 
recovery  of  such  sum  and  warrant  of  distress  and  sale  of  &e  goods  and  chattels 
of  the  said  vrill  be  attended  vnth  consequences  ruinous  or  in  an 

especial  manner  injurious  to  the  defaulter  [and  his  family,  (f  any],  and  I  have 
therefore  determined  to  vnthhold  such  warrant  and  to  commit  the  said 

to  prison,  pursuant  to  the  said  act :   These  are  therefore  to  command 
you,  the  said  constable  of  to  apprehend  the  said 

and  convey  him  to  the  said  house  of  correction  at  aforesaid,  and 

to  deliver  him  there  to  the  keeper  of  the  said  house  of  correction  :  And  these  are 
also  to  command  you,  the  keeper  of  the  said  house  of  correction,  to  receive  him, 
the  said  into  the  said  house  of  correction,  and  there  keep  him 

without  bail  or  mainprize  for  the  space  of  months,  unless  the  said 

sum  of  so  ordered  to  be  paid  as  aforesaid  shall  be  sooner  satisfied, 

with  all  reasonable  expenses.    Given  under  my  hand  and  seal  at  the 

day  of 


7  Will.  IV.  &  1  Vict.  c.  67. 

7  Wiix.  lY.  An  Act  to  amend  an  Act  qf  the  fifth  year  qfhis  Majesty,  King  George  the 

^  ^  ff7^'       Fourth,  for  consolidating  ana  amending  the  Laws  relative  to  the  arbitra- 

^  tion  of  disputes  between  Masters  and  Workmen*  [\5th  July,  1837. 

6  0.4,  C96.      Whereas  an  act  was  passed  in  the  fifth  year  of  the  rdgn  of  his  Majesty,  King 

George  the  Fourth,  intituled  **An  Act  to  consolidate  and  amend  the  Laws  relative 

to  the  arbitration  of  disputes  between  Masters  and  Workmen  :"  and  whereas  it 

is  provided  by  the  said  act  that  all  complaints  under  the  same  by  any  vrorkman 

for  any  cause  except  as  to  bad  materials,  shall  be  made  vnthin  six  days  after  such 

Period  for     cause  of  complaint  shall  arise ;  but  the  said  period  of  six  days  has  been  found 

°**^* ffi         too  short  for  the  purpose  thereby  intended :     Be  it  therefore  enacted  by  the 

extended.      Queen's  most  excellent  Miyesty,  by  and  with  the  advice  and  consent  of  the  Lords 


I 

i 
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Spiritual  and  Temporal  and  Commons  m  this  present  parliament  assembled,  and  ^^j''y  '^' 
by  the  authority  of  the  same,  that  the  same  be  extended  to  fourteen  days.  c,  67!^ 

S.  2.  And  whereas  it  is  enacted  by  the  said  act,  That  various  differences  under ! !_ 

the  same  shall  be  subject,  as  therein  mentioned,  to  the  a4Judication  of  any  justice  of  Jasticea 
the  peace  or  magistrate  of  any  county,  riding,  division,  stewartry,  barony,  dty,  JK^}"'^"'**" 
burgh,  town,  or  place,  within  which  the  parties  reside :  and  whereas  many  cases  wheivthe 
have  arisen,  where  no  justice  of  the  peace  or  magistrate  could  be  found  who  has  party  com- 
Juiisdiction  where  both  the  parties  differing  as  aforesaid  reside :    in  consequence  pi*^ned 
whereof  it  has  been  doubted  whether  the  above  beneficial  enactment  can  in  such  2^"{o  ^|[ve 
cases  take  effect ;  and  for  the  remedy  thereof  it  is  necessary  that  the  jurisdiction  jurisdiction 
and  powers  whidi  are  by  the  said  act  conferred  on  the  justices  or  magistrates  of  ^  the  matters 
the  district  where  both  parties  reside  shall  in  future  be  exercised  by  the  justices  ^^^  ^^^ 
or  magistrates  of  the  district  where  the  party  complained  against  resides :  Be  it 
enacted,  That  in  the  place  of  the  justices  or  magistrates  of  the  district  where 
both  parties  reside  the  justices  or  magistrates  of  the  district  where  the  parties 
complained  against  reside  shall  have  the  said  jurisdiction  and  powers :  and  what- 
ever acts  and  duties  are  by  the  said  act  reqidred  to  be  done  by  the  first  men- 
tioned justices  or  magistrates,  or  any  one  of  them,  shall  be  done  by  the  last  men- 
tioned justices  or  magistrates  or  by  any  one  of  them ;  and  the  said  act  shall  in 
all  respects  be  construed  as  if  the  words,  "  where  the  party  complained  against 
resides,"  had  been  originally  inserted  u  the  third  section  ik  the  said  act  instead 
of  the  words  **  within  which  the  parties  reside." 

S.  3.  And  be  it  further  enacted,  That  wheiever  the  expression,  "  justice  of  Interprota. 
the  peace,"  occurs  in  the  said  act,  it  shall  be  construed  to  mean  "  magistrate."    ^j^mic^  •> 


8  &  9  Vict.  c.  77.  8  &  P  Vict. 

c.  77. 

An  Act  to  make  further  regulatums  respecting  the  Tickets  of  Work  to  be 
delivered  to  Persons  employed  in  the  Manufacture  of  Hosiery  in  certain 
cases,  {4th  August,  1845.] 

[S.  1.  Mamtfacturer  qf  Hosiery  to  deliver  ticket  containing  agreement  with 
materials  qfwork,    S.  2.  Ticket y  and  diqtlieate  qfit  to  be  eddence"], 

S.  3.  Provided  always  and  be  it  enacted,  that  where  the  subject  of  dispute  W^n  dls- 
relates  to  the  alleged  improper  or  imperfect  execution  of  any  work  delivered  to  a  to  Imperfect' 
manufacturer  or  Us  agent,  such  piece  of  work  shall  be  produced  in  order  to  a^ju-  execution, 
dication ;  or  if  not  produced,  shall  be  deemed  and  taken  to  have  been  sufficiently  the  worlc  to 
and  properly  executed.  ^  produeed. 


8  &  9  Vict.  c.  128.  8*9  Vict. 

C.188. 


An  Act  to  make  further  regulations  respecting  the  Tickets  of  Work  to  be 
delivered  to  SUk  Weavers  in  certain  cases.  [9th  August,  1845.] 

[This  Act  contains  provisions  similar  to  those  t(f  the  8^9  Viet,  c.  77,  as  to 
meawfacturers  qfsUk  goods,  or  goods  made  of  siUi  mixed  vnth  other  materials. 
The  third  section  is  word  for  word  the  same,"] 
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ACTS  CONCERNING  BANEHUPTS  AND  INSOLVENTS. 


6  Qbo.  TV, 
cl«. 


Aidgneet, 

with  CODMDt 

of  creditors, 
obtained  u 
herein 
mentioned, 
may  com- 
pound or 
•ubmit  dls- 
puiea  to  arbi- 
tration, or 
commence 
•uitsln 
equity. 


Ifeetingtof 
oreditorsto 
be  attended 
byonetliird 
In  Taloaor 
apwaidt. 


6  Geo.  IV.  c.  16. 
An  Act  to  amend  the  laws  relating  to  Bankrupts. 


[2nd  May,  1835.] 


S.  88.  And  be  it  enacted,  that  the  assignees,  with  the  consent  of  the  m^or 
part  in  value  of  creditors,  who  shall  have  proved  under  the  commission,  present 
at  any  meeting,  whereof,  and  of  the  purport  whereof,  twenty-one  days  notice 
shall  have  been  given  in  the  London  Gazette,  may  compound  with  any  debtor  to 
the  bankrupt's  estate,  and  take  any  reasonable  part  <rf  the  debt  in  discharge  of 
the  whole,  or  may  give  time  or  take  security  for  the  payment  of  such  debt ;  or 
may  submit  any  dispute  between  such  assignees  and  any  persons,  concerning  any 
matter  relating  to  such  bankrupt's  estate,  to  the  determination  of  arbitrators  to 
be  chosen  by  the  assignees,  and  the  migor  part  in  value  of  such  creditors,  and 
the  party  with  whom  they  shall  have  such  dispute ;  and  the  award  of  such  arbi- 
trators shall  be  binding  on  all  the  creditors  :  and  the  assignees  are  hereby  indem- 
nified for  what  they  shall  do  according  to  the  directions  aforesaid ;  and  no  suit  in 
equity  shall  be  commenced  by  the  asSgnees  without  such  consent  as  aforesaid : 
provided  that  if  one  third  in  value  or  upwards  of  such  creditors  shall  not  attend 
at  any  such  meeting,  (whereof  such  notice  shall  have  been  given  as  aforesaid*) 
the  assignees  shall  have  power,  with  the  consent  of  the  commissioners,  testified  in 
writing  under  their  hands,  to  do  any  of  the  matters 


1  &  9  Will. 
IV.cM. 


ArUtimtion. 


1  &  2  Will.  IY.  o.  5d. 
An  Act  to  establish  a  Court  in  Bankruptcy, 


[20th  Oct.  1831.] 


S.  43.  And  be  it  enacted,  that  if  the  assignees  of  any  bankrupt's  estate  shall 
agree  to  relier  any  matter  in  dispute  with  any  party  to  arbitration,  in  such  manner 
as  by  law  they  are  empowered  to  do,  such  agreement  of  reference  may  be  made 
a  rule  of  the  Court  of  Bankruptcy  by  this  act  constitute,  and  thereupon  all  such 
rights  and  remedies,  duties  and  liabilities  shall  accrue  from  such  reference  so 
made  a  rule  of  the  said  court,  in  respect  of  arbitration  and  award,  and  non-per- 
formanoe  of  such  award,  and  otherwise  howsoever,  as  by  law  at  present  accrue 
upon  any  submission  of  reference  made  a  rule  of  any  of  his  M^esty's  other  courts 
of  record. 


I  &  S  YtCT. 
c.  11& 


Aaiignecs 

may  sue  in 
their  own 


May  make 
composition 
for  debts. 


1  &  2  YiOT.  0.  110. 

An  Act  for  abolishing  Arrest  on  Mesne  Process  tn  civil  actions,  except  m 
certain  cases;  for  extending  the  Remedies  qf  f}reditors  against  thepro^ 
perty  of  Debtors  ;  and  far  amending  the  laws  for  the  relitf  of  Insolvent 
Debtors  in  England.  [I6M  Aug.  1838.] 

S.  51.  And  be  it  enacted,  that  it  shall  be  lawfid  for  the  assignee  or  assignees 
of  any  such  prisoner,  and  such  assignee  or  assignees  is  and  are  hereby  empowered 
to  sue  from  time  to  time,  as  there  may  be  occasion,  in  his  or  their  own  name  or 
names,  for  the  recovery,  obtaining,  and  eflfordng  of  any  estate,  eflfects,  or  rights 
of  such  prisoner,  but  in  trust  for  the  benefit  of  the  creditors  of  such  prisoner, 
according  to  the  provisions  of  this  act,  and  to  give  such  discharge  and  discharges 
to  any  person  or  persons  who«hall  be  respectively  indebted  to  such  prisoner  as 
may  be  requisite ;  and  to  make  compositions  with  any  debtors  or  accountants  to 
such  prisoner  where  the  same  shall  appear  necessary,  and  to  take  such  reasonable 
part  oi  any  such  debts  as  can  upon  sudi  composition  be  gotten,  in  full  dischsrge 
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of  such  debts  and  accounts;  and  to  submit  to  aibitration  any  difference  or  dis-  ^  '^^To"' 
putc  between  such  assignee  or  assignees  and  any  person  or  persons  for  or  on      ^' 
account  or  by  reason  of  any  matter,  cause,  or  thing  relating  to  the  estate  and  "■"■^""~" 
effects  of  such  prisoner:  provided  nevertheless,  that  no  such  composition,  or  ^j^y  ■^^^''^ 
submission  to  arbitration  shall  be  made,  nor  any  suit  in  equity  be  commenced,  by  ^i^tton. 
any  such  assignee  or  assignees,  vnthout  the  consent  in  writing  of  the  miyor  part  p„^|^  f^^ 
in  value  of  the  creditors  of  such  prisoner,  who  shall  meet  together  pursuant  to  a  consent  of 
notice  of  such  meeting,  to  be  published  at  least  fourteen  dajrs  before  such  meeting  crediton  to 
in  the  London  Gazette,  and  also  in  some  newspaper  most  usually  circulated  in  ^^^I'Sj^ 
the  neighbourhood  of  the  place,  where  such  prisoner  had  his  or  her  last  usual  {|^ 
residence  before  his  or  her  imprisonment  as  aforesaid,  nor  vnthout  the  approba- 
tion of  the  said  court,  or  of  one  of  the  commissioners  thereof. 


7  &  8  Vict.  c.  96.  7  &  8  Vicr. 

c.  96. 

An  Act  to  amend  the  law  of  Insolvency,  Bankruptcy,  and  Ewecution, 

l9tk  August,  1844.] 

S.  13.  And  be  it  enacted,  that  it  shall  be  lawful  for  the  assignee  or  assignees  AMignees 
of  any  such  petitioner,  and  such  assignee  or  assignees  shall  be  hereby  empowered  JJ|^^^ 
to  sue  from  time  to  time,  as  there  may  be  occasion,  in  his  or  their  ovm  name  or  ^^^.J* 
names,  for  the  recovery,  obtaining,  and  enforcing  of  any  property  or  rights  of 
such  petitioner,  but  in  trust  for  the  benefit  of  the  creditors  cSf  such  petitioner, 
according  to  the  provisions  of  the  said  recited  act  and  this  act,  and  to  give  such 
discharge  and  discharges  to  any  person  or  persons  who  shall  be  respectively  in-  ^^Jl^^ 
debted  to  such  petitioner  as  may  be  requisite ;  and  to  make  compositions  vnth  f^Jdebto.^" 
any  debtors  or  accountants  to  such  petitioner,  where  the  same  shall  appear 
necessary,  and  to  take  such  reasonable  part  of  any  such  debts  as  can  upon  such 
composition  be  gotten,  in  full  discharge  of  such  debts  and  accounts ;  and  to  M»y  anbmlt 
submit  to  arbitration  any  difference  or  dispute  between  such  assignee  or  assignees  disputes  to 
and  any  person  or  persons,  for,  or  on  account,  or  by  reason  of  any  matter,  cause,  arbitration, 
or  thing,  relating  to  the  property  of  such  petitioner :  provided  nevertheless,  that  proviso  flbr 
no  such  composition,  or  submission  to  arbitration,  shall  be  made,  nor  any  suit  in  consent  of 
equity  be  commenced,  by  any  such  assignee  or  assignees,  without  the  consent  in  ^^^^Jl^t^g 
writing  of  the  mijor  part  in  value  of  the  creditors  of  such  petitioner,  who  shall  and  Mi^tn- 
meet  together  pursuant  to  a  notice  of  such  meeting,  to  be  published  at  least  tions. 
fourteen  days  before  such  meeting  in  the  London  Gazette,  and  also  in  some 
nevrspaper  usually  circulated  in  the  neighbourhood  of  the  place,  where  such  peti- 
tioner had  his  last  usual  residence  before  the  filing  of  his  petition,  nor  without 
the  approbation  of  the  commissioner. 


ACTS  CONCERNING  SAVINGS'  BANKS. 

9  G«o.  IV.  c.  92.  „  r,      ^ 

9  Obo.  IV. 

An  Act  to  consolidate  and  amend  the  laws  relating  to  Savings'  Banks,  <^  M* 

[28M  July,  1828.] 

S.  45.  And  be  it  further  enacted,  thai  if  any  dispute  shall  arise  between  any  Where  die- 
such  institution  or  any  person  or  persons  acting  under  them,  and  any  individual  £|^^^^^' 
depositor  therein,  or  any  executor,  administrator,  next  of  kin,  or  creditor  of  any  termed  to 
deceased  depositor,  or  any  person  claiming  to  be  such  executor,  administrator,  arbitrators, 
next  of  kin,  or  creditor,  then,  and  in  every  such  case,  the  matter  so  in  dispute  ^^|j|^^ 
shall  be  referred  to  the  aibitration  of  two  indifferent  persons,  one  to  be  chosen  agreeing,  to 
and  appointed  by  the  trustees  or  managers  of  such  institution,  and  the  other  by  be  settled  by 
the  party  with  whom  the  dispute  arose ;  and  in  case  the  arbitrators  so  appointed  a  banister, 
shall  not  agree,  then  such  matter  in  dispute  shall  be  referred  in  writing  to 


832  APPENDIX  OF  STATUTES. 

9  Om.  IV.  the  barruter^t-Uw  so  to  be  appointed  by  the  said  oomnusrionen  aa  afore- 
c-  W.       ,3id,  [f.  e.  the  bmritfer  <qfpomted  to  eert^  the  rulee  qf  eatnnge*  &anJbv]  who 

-^— —  shall  receive  a  fee  of  not  more  than  one  guinea  ;  and  whatever  award,  order 
or  determination  shall  be  made  by  the  said  arbitrator,  or  by  the  said  barrister, 
shall  be  binding  and  conclusive  on  all  parties,  and  shall  be  final  to  all  intents 
and  purposes,  without  any  appeal ;  and  the  said  award,  order,  or  determination, 
shall  declare  by  whom  the  said  fee,  payable  to  the  said  barristers  shall  be  paid, 
and  no  submission  to,  or  award,  order,  or  determination  of  the  said  arbitrators, 
or  of  the  said  barrister,  shall  be  subject,  or  liable  to,  or  charged  with,  any  stamp 
duty  or  duties  whatever. 


7  &  8  YicT.  7  &  8  Vict.  c.  83. 

c.  vs. 

An  Act  to  amend  the  lams  relating  to  Savinai^  Banks,  and  to  the  purchoMe 
qf  Government  AnnuUies,  through  the  memum  of  Savings*  Banks. 

{9th  August,  1844.] 

SettiwMiit  S.  14.  And  be  it  enacted,  that  if  any  dispute  shall  arise  between  the  tmsteea 
of  dbpatat.  and  managers  of  any  Savings'  Bank,  and  any  individual  depositor  therein,  or  any 
executor,  administrator,  next  of  kin,  or  creditor,  or  assignee  of  depositor,  who 
may  become  bankrupt  or  insolvent,  or  any  person  daiming  to  be  such  exe- 
cutor, administrator,  next  of  kin,  creditor,  or  assignee,  or  to  be  entitled  to  any 
money  deposited  in  such  Savings'  Bank,  then  and  in  every  such  case  the  matter 
in  dispute  shall  be  referred  in  writing  to  the  barrister-at-law  appointed  under  the 
said  recited  acts,  who  shall  have  power  to  proceed  ex  parte,  on  notice  in  writing 
to  the  said  trustees  or  managers,  left  or  sent  by  the  said  barrister  to  the  office  of 
the  said  institution  ;  and  whatever  award,  order,  or  determination  shall  be  made 
by  the  said  barrister,  shall  be  binding  and  conclusive  on  all  parties,  and  shall  be 
final  to  all  intents  and  purposes  without  any  appeal ;  and  no  submission  to,  or 
award,  order,  or  determination  of  the  said  barrister  shall  be  subject,  or  liable  to, 
or  chsjrg^ed  with,  any  stamp  duty  whatever. 
^^SS^!^j  8.  15.  And  be  it  enacted,  that  on  any  such  reference  it  shall  be  lawful  for  the 
insiMct  udd  barrister,  and  he  is  hereby  authorized  to  inspect  any  book  or  books  belong- 

books,  ftad     ing  to  the  said  institution  relating  to  the  matter  in  dispute,  and  to  administer  an 
^^^iaistar     ^^^  ^  ^^^  witness  appearing  before  him,  or  to  take  the  affirmation  in  cases 
Tritncwci.      where  affirmation  is  allowed  by  law  instead  of  oath ;  and  if  upon  such  oath  or 
afiSrmation  any  person  making  the  same  shall  wilAilly  and  corruptly  give  any 
false  evidence,  every  person  so  offending  shall  be  deemed  and  taken  to  be  guilty 
of  perjury,  and  shall  be  prosecuted  and  punished  accordingly. 
Provlaioiia  or      S.  21.  And  be  it  enacted,  that  all  the  provisions  of  this  act,  in  as  &r  as  the 
aDDiv^io^     same  can  or  may  be  applicable,  shall  apply  to  the  trustees  and  managers  of  any 
purchMen     government  annuity  society,  and  to  the  parties  purchasing  annuities,  and  to  the 
of  annuities,  mles  and  regulations  to  be  made  for  eairying  the  same  into  effect. 


ACTS  CONCERNING  FRIENDLY  SOCIETIES. 
10  Gbo.  it.  10  Geo.  IV.  c.  56. 

c.  56. 

An  Act  to  consolidate  and  amend  the  laws  relating  to  Friendly  Societies. 

ll9thJune,  1829.] 

RnlM  to  be  S.  27.  Provided  always  and  be  it  further  enacted,  that  provision  shall  be  made 
made  direct-  by  one  or  more  of  the  rules  of  every  such  society,  to  be  confirmed  as  required  by 
^potes  shall  *  **^»  specifying  whether  a  reference  of  every  matter  in  dispute  between  any 
be  settled.      Buch  society, or  any  person  acting  under  them,  and  any  individual  member  thereof, 
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or  person  daiming  on  account  of  any  member,  shall  be  made  to  such  of  his  ^^  ^^^* 
Majesty's  justices  of  the  peace  as  may  act  in  and  for  the  county  in  which  such  ^ 
■odety  may  be  formed,  or  to  arbitrators  to  be  appointed  in  manner  hereinafter  — 
directed ;  and  if  the  matter  so  in  dispute  shall  be  referred  to  arbitration,  certain  Appointment 
arbitrators  shall  be  named  and  elected  at  the  first  meeting  of  such  society,  or  « •'""»<>» 
general  committee  thereof,  that  shall  be  held  after  the  enrolment  of  its  rules, 
none  of  the  said  arbitrators  being  beneficially  interested,  directly  or  indirectly,  in  the 
funds  of  the  said  society^  of  whom  a  certain  number,  not  leas  than  three,  shall  be 
chosen  by  ballot  in  each  such  case  of  dispute,  the  number  of  the  said  arbitrators,  and 
the  mode  of  ballot,  being  determined  by  the  rules  of  each  society  respectively ; 
the  names  of  such  arbitrators  shall  be  duly  entered  in  the  book  of  the  said 
society,  in  which  the  rules  are  entered  as  aforesaid :  and  in  case  of  the  death,  or 
refusal,  or  neglect  of  any  or  all  of  the  said  arbitrators  to  act,  it  shall  and  may  be 
lawful  for  the  said  society,  or  general  committee  thereof,  and  they  are  hereby 
required,  at  their  next  meeting,  to  name  and  elect  one  or  more  arbitrator  or  arbi- 
trators as  aforesaid  to  act  in  the  place  of  the  said  arbitrator  or  arbitrators  so 
dying  or  refusing  or  neglecting  to  act  as  aforesaid ;  and  whatever  award  shall  be 
made  by  the  said  arbitrators,  or  the  major  part  of  them,  according  to  the  true 
purport  and  meaning  of  the  rules  of  such  society,  confirmed  iSy  the  justices  ac- 
cording to  the  directions  of  this  act,  shall  be  in  the  form  to  this  act  annexed, 
and  shall  be  binding  and  conclusive  on  all  parties,  and  shall  be  final  to  all  intents 
and  purposes,  without  appeal,  or  being  subject  to  the  control  of  one  or  more 
justices  of  the  i)eace,  and  shall  not  be  removed  or  removeable  into  any  court  of 
law,  or  restrained  or  restrainable  by  the  injunction  of  any  court  of  equity,  &c. 
IPttyment  of  the  aum  awarded  to  be  ettforced  by  dittreee  and  9cde  under  Jut^ 
tice'e  warrant.'] 


Schedule  A. 


FOBM   OF  AWARD. 


We,  the  major  part  of  the  arbitrators,  duly  appointed  by  the  [  ] 

Society,  established  at  [  ],  in  the  county  of  [  ],  do  hereby 

award  and  order  that  A.  B.  [epec^ifing  by  name  the  party  or  the  officer  of  the 
eoctety"]  do,  on  the  [  ]  day  of  [  ],  pay  to  C.  D.  the  sum  of 

C  ]  [or  we  do  hereby  reinstate  in,  or  expel  A.  B.  from  the  said  society] 

[at  the  eaee  may  be"].    Dated  this  [  ]  day  of  [  ],  one  thou- 

sand eight  hundred  and  [  ]. 

E.  F. 

G.  H. 


4  &  5  Will.  IV.  c.  40.  4^5  w/ll. 

IV.  c.  40. 

An  Act  to  amend  an  Act  of  the  tenth  year  of  his  late  Majesty  King  Oeorge 
the  Fourth,  to  consolidate  and  amend  the  lams  relating  to  Friendly 
Societies.  [30tA  July,  1834.J 

S.  7.  And  whereas  in  and  by  the  said  recited  act,  provision  is  directed  to  be  xf  niiei  of 
made  by  the  rules  of  every  society  whether  reference  of  toy  matter  in  dispute  aocietjr  direet 
shall  be  made  to  justices  or  to  arbitrators  :  and  whereas  it  is  expedient  that  fur-  reference  in 
ther  provision  should  be  made  in  case  the  reference  is  to  arbitrators ;  be  it  there-  ^e  to^^^ 
fore  enacted,  that  when  the  rules  of  any  society  provide  for  a  reference  to  arbi-  arbitration, 
trators  of  any  matter  in  dispute,  and  it  shall  appear  to  any  justice  of  the  peace,  ^^^  society 
on  the  complaint  on  oath  of  a  member  of  any  such  society,  or  of  any  person  mnTu^i- 
claiming  on  account  of  such  member,  that  application  has  been  made  to  such  tratoia,  Ae. 
society,  or  to  the  steward,  or  other  ofiicer  thereof,  for  the  purpose  of  having  any  jiutioet  may 

H   H   H 
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a6l&  Will,  dispute  lo  settled  by  arbitration,  and  that  such  applicatlcm  has  not  within  forty  days 
°*  ^^'  been  complied  with,  or  that  the  arbitrators  have  neglected  or  refused  to  make 
any  award,  it  shall  and  may  be  lawful  for  such  justice  to  summon  the  trustee, 
treasurer,  steward,  or  other  officer  of  the  society,  or  any  one  of  them  against 
whom  the  complaint  is  made,  and  for  any  two  justices  to  hear  and  determine  the 
matter  in  dispute,  in  the  same  manner  as  if  the  rules  of  the  said  sodety  had 
directed  that  any  matter  in  dispute  as  aforesaid  should  be  decided  by  justices  of 
the  peace,  anything  in  the  said  recited  act  contained  to  the  contrary  notwith. 
standing. 


determine 
the  ditpnte 


9  &  10  Vict. 
c.  27. 


Settlement  of 
disputes 
between 
managers  and 
members,  &c. 
may  be 
referred  to 
registrar, 
unless  law 
ofRcers  refer 
the  same  to 
a  superior 
court. 


On  such 
reference 
registrar  may 
inspect 
books,  dec. 
False  evi- 
dence per- 
jury. 

Secretary  of 
sUte  to  fix 
amount  of 
fees  payable 
on  reference, 
and  registrar 
to  determine 
who  shall 
pay  them. 


9  &  10  Vict.  c.  27. 

An  Act  to  amend  the  laws  relating  to  FHendly  Societies,    [Zrd  July,  1846.] 

S.  15.  And  l)e  it  enacted,  that  every  dispute  between  the  trustees  or  managers 
of  any  Friendly  Society  and  any  member  or  officer  thereof,  or  any  executor,  admi- 
nistrator, or  next  of  kin  of  any  such  trustees,  managers,  member,  or  officer,  or 
any  creditor  or  assignee  of  any  trustees,  managers,  member,  or  officer  of  any  such 
society  who  may  become  bankrupt  or  insolvent,  or  any  person  claiming  to  be 
such  executor,  administrator,  next  of  kin,  creditor,  or  assignee,  or  to  be  entitled 
to  any  money  paid  to  such  society,  or  to  any  benefit  arising  therefrom,  or  with 
respect  to  the  management  of  the  affairs  of  such  societies,  for  the  settlement  of 
which,  according  to  the  laws  now  in  force,  recourse  must  be  bad  in  England  or 
Ireland  to  one  of  her  Majesty's  superior  courts  of  law  or  equity,  and  in  Scotland 
to  the  Court  of  Session  or  Sheriff  Court,  may  be  referred  in  writing  to  the  Regis- 
trar of  Friendly  Societies  in  England,  Ireland,  and  Scotland  respectively ;  and 
where  the  value  of  such  subject-matter  in  dispute  does  not  exceed  £20,  every 
such  dispute  shall  be  so  referred,  unless,  in  England  or  Ireland  her  Majesty's 
attorney  or  solicitor-general,  or  in  Scotland  the  lord  advocate,  shall  certify  in 
writing  under  his  hand  that  such  dispute  ought  to  be  decided  by  the  judgment  of 
a  superior  court  of  law  or  equity ;  and  the  said  Registrar  shall  have  power  to 
proceed  ex  parte  on  notice  in  writing  to  the  said  trustees  or  managers  kft  or 
sent  by  the  said  Registiar  to  the  office  of  the  said  institution,  or  to  the  lastluiown 
place  of  residence  of  such  trustees,  managers,  members,  or  officers ;  and  whatever 
award,  order,  or  determination  shall  be  made  by  the  said  RegiBtrar  shall  he 
binding  and  conclusive  on  all  parties,  and  shall  be  final  to  all  intents  and  pvr- 
poses,  without  any  appeal ;  and  all  payments,  assignments,  aaka,  and  trancfen, 
made  in  pursuance  of  any  such  order  shall  be  good  in  law ;  and  no  submission 
to  or  award  or  determination  of  the  said  Registrar  shall  be  subject  or  Uable  to 
or  charged  with  any  stamp  duty  whatever. 

S.  16.  And  be  it  enacted,  that  on  any  such  reference  the  said  Registrar  shall  be 
authorized  to  inspect  and  to  require  the  production  before  him  ci  any  book  or 
books  belonging  to  the  said  institution  idating  to  the  matter  in  dispute,  and  to 
administer  an  oath  to  any  witness  appearing  before  him ;  and  every  person  who 
upon  such  oath,  shall  wOfuUy  and  corruptly  give  any  Idse  evidenee  before  swh 
Registrar  shall  be  deemed  to  be  guilty  of  per^ry. 

S.  18.  And  be  it  enacted,  that  one  of  her  Mijesty's  principal  aecnteries  of 
state  shall  be  empowered  from  time  to  time  to  fix  reasonable  fees  to  be  paid  on 
any  such  reference,  and  for  such  other  proceedings  as  aforesaid,  and  all  socfa 
fees  shall  be  paid  in  the  first  instance  by  the  trustees  or  managers  ci  the  society, 
and  the  Registrar  shall  determine  in  and  by  his  award  by  which  of  the  parties 
and  in  what  proportion  the  expense  of  such  fees  shall  be  finaSy  home,  and  the 
trustees  or  managers  of  such  society,  having  paid  such  fees,  shaU  be  entitled  to 
recover  them  from  the  party  or  parties  against  whom  they  shall  be  so  finally 
awarded. 

S.  19.  IPayment  of  sum  awarded  to  he  et^forced  by  diHrees  under  Juetiee^ 
warrant.'] 
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S.  20.  And  be  it  enacted,  that  every  transcript  of  the  rules  of  any  such  society  ^  ^  '^o7'^^' 
purporting  to  be  certified  by  the  Registrars  of  Friendly  Societies  in  England,        ^'  ^' 
Irdand,  or  Scotland,  and  every  award  or  other  proceeding  as  aforesaid  purport-  -~— — 
ing  to  be  executed  under  the  hand  of  the  said  Registrar,  shall  be  receivable  in  R"*^  ^^ 
all  courts  and  before  all  justices  and  others  as  evidence  that  such  rules  have  be  receive? 
been  duly  certified,  or  sudi  award  made,  or  such  proceeding  had,  until  the  con-  in  evidence, 
trary  shidl  be  made  to  appear. 

S.  21.  And  be  it  enacted,  that  the  forms  of  certificate  and  award  which  are  ^^n^be 
set  forth  in  the  schedule  annexed  to  this  act,  may  be  used  with  such  alterations  schedule  to 
as  may  be  necessary  to  adapt  them  to  the  particular  circumstances  of  each  case,  th^  ^ct  may 
and  that  no  objection  shall  be  made  or  advantage  taken  for  want  of  form  in  any  ^  ^^'^' 
such  proceedings  by  any  person  whomsoever.  x  ttnh» 

S.  22.  Andbe  it  enacted,  that  this  act  shall  be  construed  with  and  as  part  of  the  constriMd 
said  acts  of  the  tenth  year  of  the  reign  of  King  George  the  Fourth,  and  of  the  with  lo  G.  4, 
fifth  year  of  the  reign  of  his  late  M^esty.  ^.56,  aod 

4  oc  5  W.  4, 
.1.......  0. 40. 

Scheduie  to  which  this  Jet  r^fsn. 

FOBJf   or   REOIBTBAn'S   AWABD. 

In  pursuance  of  the  provisions  contained  in  the  act  to  amend  the  laws  relating 
to  Friendly  Societies,  I,  A.  B.,  the  Registrar  of  Friendly  Societies  in  England,  Tire- 
land,  or  Scotland,)  do  hereby  awaord,  order,  and  determine  that  C.  D.  [specking 
the  name  qf  the  party  or  officers  of  the  society}  do,  on  the  [  ]  day  of 

L],  at  [  ],  pay  to  E.  F.  the  sum  of  [  ]  :  and  I  do 

her  swicd,  order,  and  determine,  that  the  fees  of  this  my  award,  amounting 
to  [  ],  shaU  be  borne  and  paid  by  the  said  [  ].  * 

A.  B. 
The  Registrar  of  Friendly  Societies  in  England,  (Ireland,  or 

Scotland.) 
[  ]dayof[  ]. 


2  &  3  Will.  IV.  c.  80.  8  j,  3  Will. 

IT.  c  80. 

An  Ad  to  €ttUhorize  the  identifying  of  Lands  and  other  Possestiom  of  cer- 
tain  Eeeiesiastical  and  CoU^iaie  Corporations.        [3rd  August,  1832.] 

Whereas  the  archbishops  and  bishops  of  the  several  dioceses,  and  the  deans, 
and  deans  smd  chsspUn,  ardideaeons,  prebendaries,  and  canons,  and  other  digni- 
taries and  oflioers  of  the  several  cathedral  and  ooOegiate  churches  and  cha]^, 
and  the  masters  or  other  heads  and  fellows  and  scholars  or  other  societies  of 
the  several  coUeges  and  ludls  in  the  universities  of  Oxford  and  Cambridge,  and 
of  the  colleges  o?  Winchester  and  Eton,  are  proprietors  of  divers  manors,  mes- 
suages, lands,  tenements,  tithes,  and  hereditaments,  and  in  many  cases  the  « 
boundaries  or  quantities  and  the  identity  of  lands  within  such  manors,  and  of 
such  messuages,  lands,  tenements,  and  hereditaments,  and  of  lands  subject  to  any 
such  tithes,  or  some  part  or  parts  thereof,  are  unknown  or  disputed,  and  it 
would  be  a  great  benefit,  as  well  to  such  proprietors  respectively,  as  to  their 
lessees,  copyhold  or  customary  tenants,  sub-lessees  or  under-tenants,  their,  his, 
or  her  hein,  executors,  administrators,  or  assigns,  if  the  said  messuages,  lands, 
tenements,  tithes,  and  hereditaments  were  identified,  and  the  boundaries  and 
quantities  thereof  ascertained  and  finally  settied :  be  it  enacted  by  the  King's  most 
excdlent  Migesty,  by  Bad  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  that  from  and  after  the  passing  of  this  aet  it  shall  and  may  be  Archbishops, 
lawful  to  and  for  any  archbishop,  bishop,  dean,  dean  and  diapter,  or  other  cor-  bishops,  desn, 

H   H  H  3 
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2  &  3  WiLu  poration  aggregmte  or  sole  hereinhefore  mentioned,  to  enter  into  an  agreement  of 
I  .  c&i.  feierence  or  deed  of  submission  with  his  or  their  leasee  or  lessees,  copyhold  or 
■""~~^~"  customary  tenant  or  tenants,  snb-lessee  or  sub-leasees,  under-tenant  or  under- 
ftndefaapten,  tenanta,  his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  or  with  the 
^ulr'into  o^'"*'  o'  owners  of  any  other  hereditaments  adjoining  to  or  intermixed  with  the 
agreements  ^^  manors,  messuages,  lands,  tenements,  tithes,  or  hereditaments,  whereby  it 
or  deeds  of  shall  be  agreed  that  any  unknown  or  disputed  boundaries  or  quantities  of  such 
'^''fh^tb^  manors,  messuages,  lands,  tenements,  tithes,  or  hereditaments,  or  any  part  thereof, 
leasees,  to  *^^^  ^  referred  to  the  abjudication  of  such  person  or  persons  as  may  be  agreed 
ascertain  and  npon  and  named  by  the  said  archbishop,  bishop,  dean,  dean  and  chapter,  or  other 
w'ttie  un-  corporation  aggregate  (jt  sole,  and  by  his  or  their  lessee  or  lessees,  copyhold  or 
dispatod '  customary  tenant  or  tenants,  sub-lessee  or  sub-lessees,  mider-tenant  or  nnder- 
buundarics  tenants,  his,  her,  or  their  heirs,  executors,  administrators,  or  assigns,  or  by  such  owner 
or  quantities  or  owners  of  any  other  hereditaments  situate  as  aforesaid ;  and  that  such  referee 
fte^'isiiMdL  ^'  referees  shall  be  fiilly  authorized  to  make  or  cause  to  be  made  surveys,  maps, 
^\  and  admeasurements  of  the  said  manors,  messuages,  lands,  tenements,  tithes,  and 

make  sur  hereditaments,  or  any  part  thereof,  and  to  summon  any  persons  as  witnesses,  and 
Teys,  maps,  examine  them  on  oath,  (which  oath  he  or  they  are  hereby  authorized  to  adnd- 
and  an.  nister,)  touching  or  concerning  any  of  the  matters  or  things  so  referred  as  aibre- 
mentHrto  "^^^'  ^^  ^^  ''^J  ^^Y  i^l^^^ng  thereto ;  and  also  to  call  for  the  production  of  all 
summon  and  surveys,  maps,  deeds,  books,  papers,  and  writings  in  the  custody  or  power  of  any 
examine  of  fhe  parties  to  the  said  reference,  or  of  any  other  person  or  persons,  of  or 
upon^th  •  coQceraing  the  matters  in  question ;  and  the  said  referee  or  referees,  having  well 
to  call  for  a'l  and  sufficiently  investigated  and  considered  the  same,  and  all  matters  to  Um  or 
deeds,  Ac. ;  them  referred,  shall  and  may  make  his  or  their  avrard  or  avrards  in  writing,  under  his 
midd  with  ^^  ^^^  ^^^  '^^  *^  ^^  hands  and  seals  with  a  map  or  maps  drawn  thereupon  or 
maps  thereto,  thersBinto  annexed,  and  which  said  award  or  avrards  and  map  or  maps  shall  be 
on  parchment  upon  parchment  or  veUum,  and  shall  award  and  determine,  identify,  delineate, 
or  vellum.  ^^^  describe  the  boundaries,  quantities,  particulars,  and  situations  of  the  said 
manors,  messuages,  lands,  tenements,  titJies,  and  hereditaments  so  referred  to 
Awards  and  him  or  them  as  aforesaid ;  and  the  said  award  or  awards  and  map  or  ma^  shall 
hLkUMf  ^  ^  ^^^  before  all  the  parties  to  any  such  agreement  of  reference  or  deed  of  sub- 
parties,  and  niission,  including  the  party  or  parties  whose  consent  is  required  by  thia  act, 
their  appro-  whose  approbation  thereof  shall  be  written  upon  the  said  award  or  awards,  and 
bation  to  be  ghali  be  signed  and  sealed  by  them,  and  thereupon  the  said  award  or  awards 
^    ^^         and  map  or  maps  shall  be  for  ever  afterwards  binding  upon  all  parties,  and  final 

and  conclusive  as  to  all  matters  therein  contained  or  thereby  referred  to. 
Certain  ^'  ^'  ^1^^^^^  always,  and  be  it  further  enacted,  that  in  every  case  in  which 

consents  <^"y  of  the  powers  hereinbefore  contained  shall  be  exercised  by  any  bishop,  dean, 
required  to  archdeacon,  prebendary,  or  other  ecclesiastical  corporation  sole,  the  deed  of  sub- 
^T^^^din^  mission  or  agreement  of  reference,  and  also  the  approbation  of  the  avrard,  shall, 
umierthis*  ^^  ^^®  <^^^^  ^^  ^  bishop,  be  executed  by  the  archbishop  of  the  province  testifying 
act.  his  consent  thereto ;  or  in  case  of  a  dean,  the  same  shall  be  executed  by  the  dean 

and  chapter  testifying  their  consent  thereto ;  or  in  case  of  an  archdeacon,  pre- 
bendary, or  other  ecclesiastical  corporation  sole,  the  same  shall  be  executed  by 
the  archbishop  or  bishop  of  the  diocese  testifying  his  consent  thereto. 
Pow^r  to  S.  3.  And  be  it  further  enacted,  that  from  and  after  the  passing  of  this  act  it 

infants,  mar-  shall  and  may  be  lawful  to  and  for  the  said  lessee  or  lessees,  copyhold  or  cus- 
luif  ti^^'ir*  ^™^^  tenant  or  tenants,  sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants, 
to  enter'into'  ^^^  Buch  Other  owner  or  owners  as  hereinbefore  named,  his,  her,  or  their  hdrs, 
nference.       executors,  administrators,  or  assigns,  who  at  the  time  of  making  any  reference 
authorized  by  this  act  shall  be  tenant  or  tenants  in  fee  tail,  general  or  spedal, 
or  for  life  or  lives,  and  for  the  guardians,  husbands,  committees,  or  attomies  of 
or  acting  for  any  such  lessee  or  lessees,  copyhold  or  customary  tenant  or  tenants, 
sub-lessee  or  sub-lessees,  under-tenant  or  under-tenants,  and  such  other  owner 
or  owners  as  hereinbefore  named,  his,  her,  or  their  heirs,  executors,  adrcinislra. 
tors,  or  assigns,  who,  at  the  time  of  making  any  such  reference,  shall  be  re- 
spectively an  infant  or  infants,  feme  covert  or  femes  covert,  or  of  unsound  mind, 
or  ^-'vond  the  seas,  or  under  any  other  legal  disability,  or  otherwise  disabled  to 
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act  for  themselves,  himself,  or  herself,  to  sign,  seal,  and  deliver  any  agreement  of  ^  ^  f  Will. 
reference  or  deed  of  submission  or  approbation  of  any  award  or  awards  and  map         '  ^'  ^'' 

or  maps  authorized  by  this  act  to  be  made,  as  fully  and  effectually  to  all  intents 

and  purposes  as  if  such  lessee  or  lessees,  copyhold  or  customary  tenant  cr 
tenants,  snli-lessee  or  sub-lessees,  under-tenant  or  under-tenants,  and  such  other 
owner  or  owners  hereinbefore  named,  lus,  her,  or  their  heirs,  executors,  adminis- 
trators, or  assigns,  had  been  tenant  or  tenants  in  fee  simple,  and  of  full  age,  sole, 
of  sound  mind,  or  within  the  realm  of  England,  and  not  under  any  other  legal 
disabflity. 

S.  4.  And  be  it  further  enacted,  that  immediately  after  the  execution  by  the  Agreemenu 
parties  of  the  instrument  showing  their  approbation  of  any  award  to  be  made  by  °^^^^  "' 
virtue  of  this  act,  the  agreement  of  reference  or  deed  of  submission,  and  also  the  awm-dii  and 
award  or  awards  and  map  or  maps,  authorized  to  be  made  by  this  act,  and  a  copy  of  maps,  to  bo 
the  minutes  of  evidence  whereupon  the  same  is  made,  shall  be  deposited,  in  the  ^^^^^'^j" 
case  of  any  reference  by  any  archbishop  or  bishop,  in  the  office  of  their  own  I^^bribop, 
registrar ;  and  in  case  of  any  reference  by  any  dean,  dean  and  chapter,  arch*  bishop,  &c. 
deacon,  prebendary,  canon,  and  other  dignitary  and  officer  of  a    cathedral  or 
collegiate  church  or  chapel,  in  the  office  of  the  registrar  of  the  dean  and  chapter 
thernyf ;  and  in  case  of  any  reference  by  any  masters  or  other  heads  or  by  any 
fellows  and  scholars  or  other  societies  hereinbefore  named,  in  the  office  of  the 
steward  or  other  proper  officer  of  their  said  colleges  and  halls ;  and  every  such  l^ocumonu 
registrar,  steward,  or  other  officer,  or  some  person  or  persons  on  his  behalf,  shall  ^  ^  p'<^' 
produce  the  documents  and  papers  so  deposited  with  him,  or  any  of  them,  at  all  insi  ection. 
proper  and  usual  hours  of  business,  to  every  person  interested  in  the  subject- 
matter  of  such  award,  or  to  his  or  her  agent  duly  authorized,  who  shall  m'ake 
^plication  to  inspect  the  same  or  any  of  them,  and  shall  furnish  a  copy  or 
copies  of  the  same  or  any  of  them  to  every  such  person  or  agent  who  shall 
make  application  for  such  copy  or  copies ;  and  every  such  registrar,  steward,  or  negivtmr's 
other  officer  shall  in  every  case  be  entitled  to  the  sum  of  five  shillings  and  no  '''^'' 
more  for  receiving  and  preserving  the  agreement  of  reference  or  deed  of  sub- 
mission, award  or  awards,  map  or  maps,  and  copy  of  the  minutes  of  evidence 
as  aforesaid ;  and  the  sum  of  one  shilling  and  no  more  for  eveiy  production  of 
the  same  or  any  of  them  to  be  inspected ;  and  the  sum  of  sixpence  and  no 
more  for  every  folio  containing  seventy-two  words  of  every  copy ;  and  the  sum 
of  ten  shillings  and  no  more  for  every  copy  of  a  map  so  made  as  aforesaid. 

S.  5.  And  be  it  further  enacted,  that  the  expenses  attending  every  reference  Fxpmaes  of 
which  shall  be  made  under  the  authority  of  this  act,  and  all  the  proceedings  hereby  reference, 
required  relating  to  the  same,  shall  be  paid  and  borne  by  the  parties  thereto  in  ^^  *^ 
such  manner,  shares,  and  proportions  as  they  shall  agree ;  and  in  case  the  said      ^ 
parties  shall  not  make  any  agreement  relating  to  such  expenses,  then  all  such 
expenses,  or  so  much  thereof  as  shall  not  be  provided  for  by  such  agreement, 
shall  be  paid  and  borne  by  the  said  parties  in  equal  moieties. 

S.  6.  I^ovided  also,  and  be  it  further  enacted,  that  this  act  shall  extend  only  to  Act  limited 
that  part  of  the  United  Kingdom  called  England  and  Wales.  to  Enjriand 


3  &  4  Will.  IV.  c.  42.  (a).  8  &  4  Will. 

IV.  c.  48. 

An  Act  for  the  further  amendment  of  the  Law,  and  the  better  advancement 
of  Justice.  [14/A  August,  1833.J 

S.  39.  And  whereas  it  is  expedient  to  render  references  to  arbitration  more  Submfision 
effectual;  be  it  further  enacted,  that  the  power  and  authority  of  any  arbitrator  or  toarbitntion 
umpire  appointed  by  or  in  pursuance  of  any  rule  of  court,  or  judge's  order,  or  ^^  "J^V'' 
order  of  Nisi  Prius,  in  any  action  now  brought  or  which  shall  be  hereafter  SSt 'to  he' 
brought,  or  by  or  in  pursuance  of  any  submission  to  reference  containing  an  revocable 

without  lonvo 

„        .  of  the  court. 

(a\  The  Irish  Act,  the  3  &  4  Vict,  c  106,  has  Mctions  63,  64  and  9S,  oorreitpondiiig  to  sec. 
ttons  30,  40.  and  41,  of  the  3  &  4  W.  IV.  c  42. 
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'  ^  ^jj^'  agreement  that  such  rabmisnon  ihaU  be  Biade  a  role  of  anj  of  his  Mijcaiy's 
'  ^         courts  of  record,  shall  not  be  reroeable  by  any  party  to  audi  rcfierenoe  withovt 
'^—-^^  the  leave  of  the  court  by  which  such  mle  or  order  shall  be  made,  or  whidi  shsll 
be  mentioned  in  socfa  submission,  or  by  le«?e  of  a  judge ;  and  the  aibitrBtor  or 
umpire  shall  and  may  and  is  hereby  required  to  proceed  with  the  rderenee  ml- 
withstanding  any  such  rerocation,  and  to  make  such  award,  akhough  the  persoo 
making  such  revocation  shall  not  afterwards  attend  the  reference ;  and  that  the 
court  or  any  judge  thereof  may  from  time  to  time  enho^  the  tenn  te  aay  audi 
arbitrator  mddng  his  award, 
^o^w^  S.  40.  Ajid  be  it  further  enacted,  that  when  aay  reference  shall  have  been 

sAteodL^of  ^^^  ^y  "^y  *^^^  ^^  ^^  order  as  aforesaid,  or  by  any  submission  eontainuig 
witneaaes.      Buch  agreement  as  aforesaid,  it  shall  be  lawfhl  for  the  court  by  which  sodi  nde 
or  order  shall  be  made,  or  which  shall  be  mentioned  in  such  agreement,  or  for 
any  judge,  by  rule  or  order  to  be  made  for  that  purpose,  to  command  the  attend- 
ance  and  examination  of  any  person  to  be  named,  or  the  production  of  any  doen- 
ments  to  be  mentioned  in  such  rule  er  order;  and  the  d&sobedienee  to  any  sodi 
rule  or  order  shall  be  deemed  a  contempt  of  court,  if,  in  addition  to  the  service 
of  such  rule  or  order,  an  appointment  of  the  time  and  place  of  attendance  in 
obedience  thereto,  signed  by  one  at  least  of  the  arbitiaton,  or  by  the  umpiie, 
before  whom  the  attendance  is  required,  shall  also  be  served  either  togetiier  with 
or  after  the  service  of  such  rule  or  order :  provided  always,  that  every  person 
whose  attendance  shall  be  so  required  shall  be  entitled  to  the  like  condnct 
money,  and  payment  of  expenses  and  for  loss  of  time,  as  for  and  upon  attendance 
at  any  trial :  provided  also,  that  the  application  made  to  such  court  or  judge  for 
such  rule  or  order  shall  set  forth  the  county  where  such  iritness  is  residing  at 
the  time,  or  satisfy  such  court  or  judge  tiiat  sudi  person  cannot  be  found:  pro- 
vided also,  that  no  person  shall  be  compelled  to  produce,  under  any  such  rule  or 
order,  any  writing  or  other  document  tiiat  he  would  not  be  compelled  to  produce 
at  a  trial,  or  to  attend  at  more  than  two  consecutive  days,  to  be  auned  in  sooh 
order. 
Power  for  lbs      S.  41.  And  be  it  further  enacted,  that  when  in  any  rule  or  cHrder  of  reierenoe, 
arbitraton     or  in  any  submission  to  arbitration  containing  an  agreement  that  the  snbmis- 
of  rourt'to^  sion  shall  be  made  a  rule  of  court,  it  shall  be  ordered  or  agreed  that  the  wit. 
administer  an  nesses  upon  such  reference  shall  be  examined  upon  oath,  it  shall  be  lawful  for 
oath.  the  arbitrator  or  umpire,  or  any  one  arbitrator,  and  he  or  they  are  hereby  antho- 

rized  and  required,  to  administer  an  oath  to  such  viritiiesses,  or  to  take  their  affir- 
mation in  cases  where  afBrmation  is  allowed  by  law  instead  of  oath ;  and  if  upon 
such  oath  or  affirmation  any  person  making  the  same  shall  wilfully  and  coiruptly 
give  any  false  evidence,  every  person  so  offending  shall  be  deemed  and  taken  to 
be  guilty  of  pexjury,  and  shall  be  prosecuted  and  pimished  aeoordiiigiy. 


I  At  8  Vict.  1  &  2  VlCT.  C.  98. 

C.98. 

An  Act  to  provide  for  the  Conofyonce  of  the  MaiU  by  Railways, 

[14M  Aug.  1838.] 

IBy  tkii  Statute  differenee$  re^jtectmg  the  amount  of  remumeratum  to  be  paid  to 
a  Railway  Otmpanyfor  earryiuff  the  Maik  are  to  be  determmed  by  arbitra- 
tion.   M.  6,  7,17.] 
For  settling       S.  16.  And  be  it  enacted,  that  in  all  cases  in  which  the  Postmaster-general 
diffsrenccfl     and  any  C<Hnpany  of  proprietors  of  any  Railway  shall  not  be  able  to  agree  on  the 
PcwTmlister-   Bi^ioui^^  ^^  remuneration  or  compensation  to  be  paid  by  the  Postmaster-gcoenl 
gf  nerai  and    to  such  Company  of  proprietors  for  any  services  performed  or  to  be  performed  by 
Hallway        them  as  hereinbefore  mentioned,  the  same  shall  be  referred  to  the  avrard  of  two 
ewtiUncM<»!  P«"o'>'»  ®"*  ^,^  named  by  the  Postmaster-general,  and  the  other  by  swh 
*  Company  ;  and  if  such  two  persons  cannot  agree  on  the  amount  of  such  remu- 
neration or  compensation,  then  to  the  umpirage  of  some  third  person,  to  be  ap- 
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pointed  by  amch  two  fint-named  persons  previously  to  their  entering  upon  the  i  ^^  Vict 
inquiry ;  and  the  said  award  or  umpirage,  as  the  case  may  be,  shall  be  binding      ^'  ^^' 
and   condttsive  on  the  said   parties,    and    their   respective    successors   and  — »— - 
assigns. 

S.  18.  And  be  it  enacted,  that  in  all  references  to  be  made  under  the  authority  Nomination 
of  this  act,  the  Postmaster-general,  or  the  Railway  Company,  as  the  case  may  be,  ^o  be^wUhin* 
shall  nominate  his  or  their  arbitrator  within  fourteen  days  aiter  notice  from  the  a  limitad 
other  party,  or  in  default  it  shall  be  lawful  for  the  arbitrator  appointed  by  the  tim«  aftor 
party  giving  notice  to  name  the  other  arbitrator ;  and  such  arbitrators  shall  pro-  JSPrefcrencea 
ceed  forthwith  in  the  reference,  and  make  their  award  therein  within  twenty-  made, 
eight  days  after  their  appointment,  or  otherwise  the  matter  shall  be  left  to  be 
determined  by  the  umpire ;  and  if  such  umpire  shall  refuse  or  neglect  to  proceed 
and  make  his  award  for  the  space  of  twenty-eight  days  after  the  matter  shall 
have  been  referred  to  him,  then  a  new  umpire  shall  be  appointed  by  the  two 
first-named  arbitrators,  who  shall  in  like  manner  proceed  and  make  his  award 
within  twenty-eight  days,  or  in  default  be  superseded,  and  so  toties  quoties. 


8  &  9  Vict.  c.  16.  8  &  9  Vict. 

c.  16.    ' 
An  Act  for  consolidating  in  one  Act  certain  provisions  usually  inserted  in 

Acts  vfith  respect  to  the  constitution  of  Companies  incorporated  for  car- 
rying on  undertakings  of  a  public  nature  (b),  (sth  May,  1845.] 

[By  8,  4,  the  act  may  he  cited  as  **  The  Companies  Clauses  Consolidation  Act, 
1845."] 

And  with  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted  as  Arbitration. 
follows : — 

S.  128.  When  any  dispute  authorized  or  directed  by  this  or  the  special  act,  or  Appoint- 
any  act  incorporated  therewith,  to  be  settled  by  arbitration,  shall  have  arisen,  °*®"*  ®' 
then,  unless  both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  then'^ues- 
each  party,  on  the  request  of  the  other  party,  shall  by  writing  under  his  hand  tions  are  to 
nominate  and  appoint  an  arbitrator  to  whom  such  dispute  shall  be  referred ;  and  ^.^^i?' 
after  any  such  appointment  shall  have  been  made  neither  party  shall  have  power  ^bitnitioD. 
to  revoke  the  same  without  the  consent  of  the  other,  nor  shall  the  death  of  either 
party  operate  as  such  revocation  ;  and  if  for  the  space  of  fourteen  days  after  any 
such  dispute  shall  have  arisen,  and  after  a  request  in  writing  shall  have  been 
served  by  the  one  party  on  the  other  party  to  appoint  an  arbitrator,   such  last- 
mentioned  party  fiul  to  appoint  such  arbitrator,  then  upon  such  failure  the  party 
making  the  request,  and  having  himself   appointed  an  arbitrator,  may  appoint 
such  arbitrator  to  act  on  behalf  of  both  parties,  and  such  arbitrator  may  proceed 
to  hear  and  determine  the  matters  which  shall  be  in  dispute,  and  in  such  case 
the  award  or  determination  of  such  single  arbitrator  shall  be  final. 

S.  129.  If  before  the  matters  so  referred  shall  be  determined  any  arbitrator  Vacancy  of 
appointed  by  either  party  die,  or  become  incapable  or  refuse  or  for  seven  days  jrbitrator  to 
neglect  to  act  as  arbitrator,  the  party  by  whom  such  arbitrator  was  appointed   ®  "^^^  *  ' 
may  nominate  and  appoint  in  writing  some  other  person  to  act  in  his  place ; 
and  if  for  the  space  of  seven  days  after  notice  in  writing  from  the  other  party  for 
that  purpose  he  fail  to  do  so  the  remaining  or  other  arbitrator  may  proceed  ex 
parte ;  and  every  arbitrator  so  to  be  substituted  as  aforesaid  shall  have  the  same 
powers  and  authorities  as  were  vested  in  the  former  arbitrator  at  the  time  of 
such  his  death,  refusal,  or  disability  as  aforesaid. 

S.  130.  Where  more  than  one  arbitrator  shall  have  been  appointed  such  arbi-  Appoint 
trators  shall,  before  they  enter  upon  the  matters  referred  to  them,  nominate  and  m«nt  of 
appoint  by  writing  under  their  hands  an  umpire  to  decide  on  any  such  matters  *"°P*'®' 
on  which  they  sh^  differ ;  and  if  such  umpire  shall  die,  or  refuse   or  for  seven 
days  neglect  to  act,  they  shall  forthwith  after  such  death,  refusal,  or  neglect  ap- 
point another  umpire  in  his  place ;  and  the  decision  of  any  such  umpire  on  the 
matters  so  referred  to  him  shall  be  final. 

(b)  **  The  Companies  Clauses  Consolidation  (Scotland)  Act,  1845,"  is  tlic  8  &  D  Vict.  c.  17. 
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9  M9 Tier, 
c.  16. 

Appoint- 
BMDt  on 
negleet  of 
arbltrston 
in  csM  of 
nil  way 
companies. 

Power  of 

arbitratora 
to  call  for 
booka,  &o. 

Costo  in  their 
diacntlon. 


BobmiMion 
to  arbitration 
a  rule  of 
eonrt 

c  18. 


8. 1 3 1 .  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  or  shall, 
for  seven  days  after  request  of  either  party  to  snch  arbitration,  neglect  to  appoint 
p  umpire,  it  shall  be  lawful  for  the  Board  of  Trade,  if  they  think  it,  in  any  case 
in  which  a  Railway  Company  shall  be  one  party  to  the  arbitration,  on  the  appli- 
cation of  either  party  to  such  arbitration,  to  appoint  an  umpire ;  and  the  deci- 
sion of  such  umpire  on  the  matters  on  which  the  arbitrators  shall  differ  shall  be 
finaL 

S.  132.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of 
any  documents  in  the  possession  or  power  of  either  party  which  they  or  he  may 
think  necessary  for  determining  the  question  in  dispute,  and  may  examine  the 
parties  or  their  witnesses  on  oath,  and  administer  the  oaths  neoesaaiy  for  that 
purpose. 

S.  133.  Except  where  by  this  or  the  special  act,  or  any  act  incorporated  there- 
with, it  shall  be  otherwise  provided,  the  costs  of  and  attending  every  such  arbi- 
tration to  be  determined  by  the  arbitrators  shall  be  in  the  discretion  of  the  arbi- 
trators or  their  umpires,  as  the  case  may  be. 

S.  134.  The  submission  to  any  such  arbitration  may  be  made  a  rule  of  any  of 
the  superior  courts,  on  the  application  of  either  of  the  parties. 


Compenia* 
tion  exceed' 
ing  50L  to  be 
settled  by 
arbitration 
or  Jury  at 
the  option  of 
the  party 
elalming 
compensa- 
tion. 


Appoint, 
mentof 
arbitrator 
when  ques- 
tions are  to 
be  deter- 
mined by 
arbitration. 


8  &  9  Vict.  c.  18. 

An  Act  for  consolidating  in  one  Act  certain  provieions  usually  inserted  in 
Acts  authorising  the  taking  qf  Lands  for  undertakings  qf  a  public  na- 
ture (c).  [Sth  May,  1845.] 

IBy  9,  4,  the  act  may    be   cited  as,  **  The  Lands  Clauses  Consolidation  Act^ 

1845."] 

["  With  respect  to  the  purchase  and  taking  of  lands  otherwise  than  by  agree- 
ment," it  is  provided  in  thefottowtny  words  .>] — 

S  23.  If  the  compensation  claimed  or  offered  in  any  such  case  shall  exceed 
fifty  pounds  and  if  the  party  claiming  compensation  desire  to  have  the  same  settled 
by  arbitration,  and  signify  such  desire  by  notice  in  writing  to  the  promoters  of  Ae 
undertaking,  before  they  have  issued  their  warrant  to  the  sheriff  to  summon  a 
jury  in  respect  of  such  lands,  under  the  provisions  hereinafter  contained,  stating  in 
audi  notice  the  nature  of  the  interest  in  respect  of  which  such  party  claims  com- 
pensation, and  the  amount  of  the  compensation  so  claimed,  the  same  shall  be  so 
settled  accordingly ;  but,  unless  the  party  claiming  compensation  shall  as  aforesaid 
signify  his  desire  to  have  the  question  of  such  compensation  settled  by  arbitration, 
or  if  when  the  matter  shall  have  been  referred  to  arbitration  the  arbitrators  or  their 
umpire  shall  for  three  months  have  flailed  to  make  their  or  his  award,  or  if  no 
final  award  shall  be  made,  the  question  of  such  compensation  shall  be  settled  by 
the  verdict  of  a  jury,  as  hereinafter  provided. 

S.  25.  When  any  question  of  disputed  compensation  by  this  or  the  special  act, 
or  any  act  incorporated  therewith,  authorized  or  required  to  be  settled  by  arbi- 
tration, shall  have  arisen,  then,  unless  both  parties  shsll  concur  in  the  appoint- 
ment of  a  single  arbitrator,  each  party,  on  the  request  of  the  other  party,  shall 
nominate  and  appoint  an  arbitrator,  to  whom  such  dispute  shall  be  referred ;  and 
every  appointment  of  an  arbitrator  shall  be  made  on  the  part  of  the  promoters  of 
the  undertaking  under  the  hands  of  the  said  promoters  or  any  two  of  them,  or 
of  their  secretary  or  derk,  and  on  the  part  of  any  other  party  under  the  hand  of 
such  party,  or,  if  such  party  be  a  corporation  aggregate,  under  the  conmion  seal 
of  Budi  corporation  ;  and  such  appointment  shall  be  delivered  to  the  arbitrator, 
and  shsll  be  deemed  a  submission  to  arbitration  on  the  part  of  the  party  by 
whom  the  same  shall  be  made ;  and  after  any  such  appointment  ahaU  have  been 
made  neither  party  shall  have  power  to  revoke  the  same  without  the  consent  of 
the  other,  nor  shall  the  death  of  either  party  operate  as  a  revocation ;  and  if  fbr 
the  space  of  fourteen  days  after  any  such  dispute  shall  have  arisen,  and  after  a 

(0  "  The  Lands  Clauses  Consolidation  (Scotland }  Act,  1845/'  is  the  8  4k  9  Yiet.  c  18. 
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request  in  writing,  in  which  .shall  be  stated  the  matter  so  required  to  be  re-  ^  ^  ^  J*^' 
fenred  to  arbitration,  shall  have  been  serred  by  the  one  party  on  the  other  party  ^ 
to  appoint  an  arbitrator,  such  last  mentioned  party  ful  to  appomt  such  arbitra- 
tor, then  upon  such  failure  the  party  making  the  request,  and  haring  himself 
appointed  an  arbitrator,  may  appoint  such  arbitrator  to  act  on  behaLf  of  both 
parties,  and  such  arbitrator  may  proceed  to  hear  and  determine  the  matters 
which  shall  be  in  dispute,  and  in  such  case  the  award  or  determination  of  such 
single  arbitrator  shall  be  final. 

S.  26.  If,  before  the  matters  so  referred  shall  be  determined,  any  arbitrator  Vacancy  of 
appointed  by  either  party  die,  or  become  incapiJble,  the  party  by  whom  such  arbi-  5?lS?]Jited? 
trator  was  appointed  may  nominate  and  appoint  in  writing  some  other  person 
to  act  in  his  place,  and  if,  for  the  space  of  seren  days  after  notice  in  writing 
from  the  other  par^  for  that  purpose,  he  £ul  to  do  so,  the  remaining  or  other 
arbitrator  may  proceed  «drpar/e/  and  every  arbitrator  so  to  be  substituted  as 
aforesaid  shall  have  the  same  powers  and  authorities  as  were  vested  in  the  former 
arbitrator  at  the  time  of  such  his  death  or  disability  as  aforesaid. 

S.  27.  Where  more  than  one  arbitrator  shall  have  been  appointed  such  arbi-  ^VP^^ 
trators  shall,  before  they  enter  upon  the  matten  referred  to  them,  nominate  and  ^l^t,^ 
appoint,  by  writing  under  their  hands,  an  umpire  to  decide  on  any  such  matters 
on  which  they  shall  differ,  or  which  shall  be  referred  to  him  under  the  provi- 
sions of  this  or  the  special  act,  and  if  such  umpire  shall  die,  or  become  incapable 
to  act,  they  shall  forthwith  after  such  death  or  incapacity  appoint  another  um- 
pire in  his  place,  and  the  decision  of  every  such  umpre  on  the  matters  so  referred 
to  him  shall  be  finaL 

S.  28.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  shall  refuse,  or  Appolnt- 
shall,  for  seven  days  after  request  of  either  party  to  such  arbitration,  neglect  to  ^^I^^L 
i^point  an  umpnre,  the  Board  of  Trade  (b),  in  any  case  in  which  a  Railway  Com-  neglect  of 
pany  shall  be  one  party  to  the  arbitration,  and  two  justices  in  any  other  case,  the  arbitra- 
shall,  on  the  application  of  either  party  to  such  arbitration,  appoint  an  umpire,  ^^''*  ^''^ 
and  the  decision  of  such  umpire  on  the  matters  on  which  the  arbitrators  shall  oompanlM. 
differ,  or  which  shall  be  refeired  to  him  under  tins  or  the  special  act,  shall  be 
finaL 

8.  29.  If,  when  a  single  arintrator  shall  have  been  appointed,  such  arbitrator  If  >lnffie 
shall  die  or  become  incapable  to  act  before  he  shall  have  made  his  award,  the  ^Iter^^ 
matters  referred  to  him  shall  be  determined  by  arbitration  under  the  provisions  begin  de 
of  this  or  the  special  act  in  the  same  manner  as  if  such  arbitrator  had  not  been  novo, 
appointed. 

S.  30.  If  where  more  than  one  aibitrator  shall  have  been  appointed,  either  of  {^[^^r 
the  arbitrators  refuse  or  for  seven  days  neglect  to  act  the  other  arbitrator  may  refnee  to  aet 
proceed  ex  parte,  and  the  decision  of  such  other  arbitrator  shall  be  as  effectual  the  other  to 
as  if  he  had  been  the  single  arbitrator  appointed  by  both  parties.  S^hT^  ^^ 

S.  31 .   If,  where  more  than  one  arbitrator  shsll  have  been  appointed,  and  iTT.^^ 
where  neither  of  them  shall  refuse  or  negleet  to  act  as  aforesaid,  such  arbitrators  luito  maJM* 
shall  ful  to  make  their  award  within  twenty-one  days  after  the  day  on  which  their  award 
the  last  of  such  arbitrators  shall  have  been  appointed,  or  within  such  extended  within 
time  (if  any)  as  shall  have  been  appointed  for  that  purpose  by  both  such  arbitra-  dlJ^^J^e'*® 
tors  under  their  hands,  the  matters  referred  to  them  shall  be  determined  by  the  matter  to  go 
uminre  to  be  appointed  as  aforesaid.  to  the  um- 

S.  32.  The  said  arbitrators  or  their  umpire  may  call  for  the  production  of  any  ^^^ 
documents  in  the  possession  or  power  of  either  party  whidi  he  or  they  may  ^?7!^^' 
think  necessary  for  determining  the  question  in  dispute,  and  may  examine  the  ^  f^^"^ 
parties  or  their  witnesses  on  oath,  and  administer  the  oaths  necessary  for  that  books,  &e. 
purpose.  .  . 

S.  33.  Before  any  arbitrator  or  umpire  shall  enter  mto  the  consideration  of  ^pjj  to  " 
any  matters  referred  to  him,  he  shall  in  the  presence  of  a  justice  make  and  sub-  make  a  de- 
scribe the  following  declaration ;  that  is  to  say, —  elantion. 

ib)  The  powers  of  the  Board  of  Trade  as  to  Railways  have  been  transferred  to  the  Commis- 
slonere  of  Railways  by  sUt.  9  &  10  Vict.  c.  l(»,s.  9. 
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8^  »y»*-       "  I,  A.  B.,  do  Mlemnly  and  tmoerely  dedms,  that  I  wiU  ftitiifony  and 
^'®*      honestty,  andtothebettofinygkmaBdtbilityfben'azid  detemiiBe  the  matten 
""*'"''''''""'  refenred  to  me  under  the  proTuloiis  of  the  act  [namimff  the  tpeeialaefi* 

"  A.  B. 
'*  Made  and  subacribed  in  the  prasenoe  of  [  }/' 

And  such  declaration  shall  be  annexed  to  the  award  when  made ;  and  if  any  ar- 
bitrator or  umpire  having  made  such  declaration  ahall  wilfiilly  act    contrary 
thereto  he  shall  be  guilty  of  a  misdemeanor. 
Coftts  of  S.  34.  An  the  costs  of  any  such  arbitratiim,  and  incident  thoreto,  to  be  settled 

how'to^'    by  the  arbitrators,  shall  be  borne  by  the  promoters  of  the  undertaking,  unless  the 
borne.  arbitrators  shall  award  the  same  or  a  leas  sum  than  shall  have  been  offered  by  the 

promoters  of  the  undertaking ;  in  which  case  each  party  shall  bear  his  own  coais 
incident  to  tiie  arbitration,  and  the  coats  of  the  azbitzatora  shall  be  home  by  the 
parties  in  equal  proportiona. 
Award  to  bo       S.  35.   The  arbitrators  shall  deUver  their  award  in  writing  to  the  promoters 
the  uwH    ^  ^^  undertaking,  and  the  said  promoters  shall  retain  the  same,  and  shall  forth- 
tertofttie      with,  on  demand,  at  their  own  expense,  furnish  a  copy  thereof  to  the  other  party 
undertakiof .  to  the  arbitration,  and  shall  at  all  timea,  on  demand,  prodoee  the  said  award, 
and  allow  the  same  to  be  inspected  or  examined  by  such  party  or  any  person  ap- 
pointed by  him  for  that  purpose. 
BubmiMioii  a     S.  36.   The  submission  to  any  such  arbitration  may  be  made  a  rale  of  any  of 
"^  ®' ^'^  the  superior  courts,  on  the  apptication  of  either  of  the  parties. 
Award  not         S.  37.    No  award  made  with  respect  to  any  question  refened  to  arbitration 
Toid  through  under  the  proTisions  of  this  or  the  special  act  ahall  be  aet  aside  for  Irregnlarlty 
errorin  fonn.  ^^  ^j^,  ^  j^^^ter  of  form. 

^^"^'^'Ild  ^^'  ^^  ^un*iuig  the  purchaae-money  or  oompensatkm  to  be  paid  by  the 

MB^Mi-     promoters  of  the  undertaking,  in  any  of  the  cases  itforesaid,  regard  shall  be  had 
iion,  how  to   by  the  justices,  arbitrators,  or  surveyors,  as  the  case  may  be,  not  only  to  the  Talue 
be  Mttmated.  of  the  land  to  be  purchaaed  or  taken  by  the  promoters  of  the  undertaking,  but 
also  to  the  damage,  if  any,  to  be  sustained  by  the  owner  of  the  lands  by  reason 
of  the  seyering  of  the  lands  taken  from  the  oUier  lands  of  such  owner,  or  other- 
wise iiguiiously  affecting  such  other  lands  by  the  exereiae  of  the  powers  of 
this  or  the  special  act,  or  any  act  incorpocated  therewith. 
Where  eom-       S.  64.  When  the  compensation  payable  in  respect  of  any  lands,  or  any  interest 
abeent^Him  ^^^^^^f  *^^^  ^^^  ^^^  ascertained  by  the  valuation  of  a  surveyor,  and  deposited 
baa  beeii^  ill  the  Bank  under  the  provisions  herein  contained,  by  reason  that  the  owner  of 
determined     or  party  entitled  to  convey  sudi  lands  or  such  interest  therein  as  aforesaid  could 
byaeorveyor,  ^^^  be  found  or  was  absent  from  the  kingdom,  if  such  owner  or  party  shall  be 
may'bave      dissatisfied  virith  such  valuation  it  shall  be  lawful  for  him,before  he  ahall  have  ap- 
the  same       plied  to  the  Court  of  Chancery  for  pajrment  or  investment  of  the  monies  so  de- 
'"bi^tr'  ^  posited  under  the  provisions  herein  contained,  by  notice  in  vrriting  to  the  pro- 
^         ^°'    moters  of  the  undertaking,  to  require  the  question  of  sueh  compensation  to  be 
submitted  to  arbitration,  and  thereupon  the  same  shall  be  so  submitted  accord- 
ingly,  in  the  same  manner  as  in  other  cases  of  disputed  compensation  fasrembefbie 
authorized  or  required  to  be  submitted  to  arbitration. 
Qneetion  to        s.  65.  The  question  to  be  submitted  to  the  arbitrators  in  the  case  but  afbre- 
to  the^itfU^  said  shall  be,  whether  the  said  sum  so  deposited  aa  aforesaid  by  the  promoten 
ti^tors.     '    of  the  undfirtaVing  was  a  sufficient  sum,  9t  whether  any  and  what  farther  sam  oug^t 

to  be  paid  or  deposited  by  them. 
ram'^I^^  S.  66.  If  the  arbitrators  shall  award  that  a  further  sum  ought  to  be  paid  orde- 
promoters  '  posited  by  the  promoters  of  the  undertaking,  they  shall  pay  or  deposit,  as  the 
to  pay  or  case  may  require,  such  further  sum  vdthin  fourteen  days  after  the  making  of  soeh 
wiS^^fow^  '^^^^>  ^  ^  de£Bult  thereof  the  same  may  be  enforced  by  attachment,  or  reco- 
teen  days.  ^ered  with  costs  by  action  or  suit  in  any  of  the  superior  courts. 
Coeto  of  the  ^'  ^^'  ^  ^^^  arbitrators  shall  determine  that  the  sum  so  deposited  was  snffi- 
arbitmtioD.  cient,  the  costs  of  and  incident  to  such  arbitration,  to  be  determined  by  the  ar- 
bitrators, shall  be  in  the  discretion  of  the  arbitrators,  but  if  the  arbitrators  shall 
determine  that  a  further  sum  ought  to  be  paid  or  deposited  by  the  promoters  of 
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Um  BBdertaking,  all  the  oocts  of  nd  inddent  to  the  arhttntkm  shall  he  home  •  ^  9  Vict. 
by  the  piomoten  of  the  undertaking.  °* 

S.  68.   If  any  party  shall  be  entitled  to  any  compensation  in  respect  of  any  "- 

lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or  in*  To  b«  tetu^d 
juriously  affbcted  by  the  execution  of  the  works,  and  for  which  tihe  promoter*  ^jl^^r  j^ 
of  the  undertiddng  shall  not  have  made  satisfiiction  under  the  provisions  of  this  at  the  option 
or  the  special  act,  or  any  act  incorporsied  therevrith,  and  if  the  compensation  of  the  party 
claimed  in  such  case  shall  exceed  the  sum  of  fifty  pounds,  snch  party  may  have  the  ^^^^J^j^ 
same  settled  either  by  arbitration  or  by  the  verdict  of  a  jury,  as  he  shall  think  fit ;  ttonr^ 
and  if  such  party  desire  to  have  the  same  settled  by  arbitration,  it  shall  be  Uwfbl 
for  him  to  give  notice  in  wilting  to  the  promoters  of  the  undertaking  of  such 
his  desire,  stating  in  such  notice  the  nature  of  the  interest  in  such  lands  in  re- 
spect of  which  he  claims  compensation,  and  the  amount  of  the  compensation  so 
claimed  therein ;  and  unless  the  promoters  of  the  undertaking  be  willing  to  pay 
the  amount  of  compensation  so  claimed,  and  shall  enter  into  a  written  agreement 
lor  that  purpose  within  twenty-one  days  after  the  receipt  of  any  snch  notice  from 
any  party  so  entitled,  the  same  shall  be  settled  by  urbitration  in  the  manner 
herein  provided ;  or  if  the  party  so  entitled  aa  aforesaid  desire  to  have  suck 
question  of  compensation  settled  by  a  jury,  it  shall  be  lawful  for  him  to  give 
notice  in  writing  of  such  his  desire  to  the  promoters  of  the  undertaking,  stating 
such  particulars  as  aforesaid,  and  unless  the  promoters  of  the  undertaking  be 
vnlling  to  pay  the  amount  of  compensation  so  claimed,  and  enter  into  ft  written 
agreement  for  that  purpose,  they  shall,  within  twenty-one  days  after  the  receipt 
of  such  notice,  issue  their  warrant  to  the  sheriff  to  summon  a  jury  for  settling  the 
same  in  the  manner  herein  provided,  and  in  default  thereof  they  shall  be  liable 
to  pay  to  the  party  so  entitled  as  aforesaid  the  amount  of  compensation  so 
claimed,  and  the  same  may  be  recovered  by  him,  with  costs,  by  actaon  in  any  dF 
the  superior  courts. 

[By  9, 105,  amowU  qf  coHq^etmatUm  imreaped  qf  eamman  or  WMie  brnda, 
and  by  «.  114,  as  to  paying  off  mortyoffm prematuteiy,  to  bo  iottied  as  in  other 
eaooo  qf  disputed  eomponoatum]. 

And  with  respect  to  interests  in  lands  which  have  by  mistake  been  omitted  to  iniere$ts 
be  purchased,  be  it  enacted  as  follows :  f!!!^ffi^^ 

S.  124.  If,  at  any  time  after  the  promoters  of  the  undertaking  shall  have  en-  r^^!!*"^* 
tered  upon  any  lands  which  under  the  provisions  of  this  or  the  special  act,  or  ^°™^"  ^' 
any  act  incorporated  therewith,  they  were  authorized  to  purchase,  and  ndnch  ^akfog  m- 
shall  be  permanently  required  for  the  purposes  of  the  special  act,  any  party  powered  to 
shall  appear  to  be  entitled  to  any  estate,  right,  or  interest  in  or  diarge  affecting  P'^^l^i^ 
such  hmds  which  the  promoters  of  the  undertaking  shall  through  mistake  or  in-  }JJJ[^{J^ 
advertence  have  foiled  or  omitted  duly  to  purchase  or  to  pay  oompensatioii  for,  parduue 
then,  whether  the  period  allowed  for  the  purchase  of  lands  shall  have  expired  or  whereof  may 
not,  the  promoters  of  the  undertakii^  shidl  remain  in  the  undisturbed  possession  ^^te?by 
of  such  lands,  provided,  within  six  months  after  notiee  ci  such  estate,  right,  in-  mistake, 
terest,  or  charge,  in  case  the  same  shall  not  be  disputed  by  the  promoters  of  the 
undertaking,  or  in  case  the  same  shall  be  disputed  then  within  six  months  after 
the  right  thereto  shall  have  been  finally  established  by  law  in  fovor  of  the  party 
claiming  the  same,  the  promoters  of  the  undertaking  shall  purdkaae  or  pay  com- 
pensation for  the  same,  and  shall  also  pay  to  such  party,  or  to  any  other  party 
who  may  establish  a  right  thereto,  fiill  ccmipensation  for  the  mesne  profits  or 
interest  which  would  have  accrued   to  such   parties  respectively  in  respeet 
thereof  during  the  interval  between  the  entry  of  the  pcomotos  of  the  under- 
taking   thereon   and    the    time  of   the   payment   of    such   purdiase^money 
or  compensation  by  the  promoters  of  the  undertaking,  so  for  as  sudi  mesne  pro- 
fits or  interest  may  be  recoverable  in  law  or  equity ;  and  such  purefaase-money 
or  compensation  shall  be  agreed  on  or  awarded  and  paid  in  like  manner  as  ac- 
cording to  the  provisions  of  this  act  the  same  respectively  would  have  been  agreed 
on  or  awarded  and  paid  in  case  the  promoters  of  the  undertaking  had  purchased 
such  estate,  right,  interest,  or  diarge  before  their  entering  upon  such  land,  or  as 
near  theret-o  as  circumstances  will  admit. 
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8^9  Vict. 
c.  18. 


How  Tilue  of 
■ach  lands  to 
boMtimated. 


DlffwaneMu 
to  price  to  b« 
Mtttodby 
arbitration. 


O.S0. 


S.  125.  In  estimating  the  compensation  to  be  giiyen  for  any  such  last-m. 
tioned  lands,  or  any  estate  or  interest  in  the  same,  or  for  any  mesne  profit 
thereof,  the  jury,  or  arbitrators,  or  justices,  as  the  case  may  be,  shall  assess  the 
same  acconiing  to  what  they  shall  find  to  have  been  the  valae  of  such  lands, 
estate,  or  interest  and  profits,  at  the  time  such  lands  were  entered  upon  by  the 
promoters  of  the  undertaking,  and  without  regard  to  any  improvements  or  works 
made  in  the  said  lands  by  the  promoters  of  the  undertaking,  and  as  though  the 
works  had  not  been  constructed. 

And  with  respect  to  lands  acquired  by  the  promoters  of  the  undertaking  under 
the  provisions  of  this  or  the  special  act,  or  any  act  incorporated  therewith,  but 
which  shall  not  be  required  for  the  purposes  thereof,  be  it  enacted  as  follows  : 

[SS.  127, 128,  \2%pnmde  that  they  thall  be  wld,  and  thai  the  offer  ofjmr- 
ehaae  thaUfint  he  made  to  the  owner  <f  the  land  from  which  they  ttere  origmalty 
tahenf  then  to  the  ownert  qfadjoimny  lands], 

S.  130.  If  any  person  entitled  to  such  pre-emption  be  desirous  of  purchaang 
any  such  lands,  and  such  person  and  the  promoters  of  the  undertaking  do  not 
agree  as  to  the  price  thereof,  then  such  price  shall  be  ascertained  by  arbitration, 
and  the  costs  of  such  arbitration  shall  be  in  the  discretion  of  the  arbitrston. 


ArtUratim, 


Appoint- 
BMntof 
arbitrators 
wben  quM- 
tiont  are  to 
be  deter- 
mined by 
arbitration. 


Vacaneyof 
arbitrator  to 
besDpplied. 


8  &  9  Vict.  c.  20. 

An  Act  for  consolidating  in  one  Act  certain  provigions  usually  inserted  in 
Acts  authorizing  the  making  of  Railways  (d).  {Sth  May,  1845.] 

IBy  «.  4,  the  act  may  be  cited  as  **  The  Railways  Clauses  Consolidation  Act, 
1845."  By  M.  6,  44,  the  conq}ensatUmfbr  land  taken  or  used  for  thejmrpoees 
qf  the  raUwayf  or  injurious^  affected  by  its  construction,  and  for  damages  m 
respect  qfsuch  land,  shall  be  ascertained  and  determined  in  the  manner  pro- 
tided  in  **  Inlands  Clauses  Consolidation  Act,  1845,"  tn  respect  qf  lands 
purchased  or  taken  under  its  promsionsJ] 

And  vrith  respect  to  the  settlement  of  disputes  by  arbitration,  be  it  enacted  as 
follows : 

S.  126.  When  any  dispute  authorized  or  directed  by  this  or  the  special  act,  or 
any  act  incorporated  therewith,  to  be  settled  by  arbitration,  shall  have  arisen, 
then,  unless  both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator, 
each  party,  on  the  request  of  the  other  party,  shall  nominate  and  appoint  an  ar- 
bitrator to  whom  such  dispute  shall  be  referred ;  and  every  appointment  of  an 
arbitrator  shall  be  made  on  the  part  of  the  Company,  under  the  hand  of  the 
secretary  or  any  two  of  the  directors  of  the  Company,  and  on  the  part  of  any 
other  piity,  under  the  hand  of  such  party,  or  if  such  party  be  a  corporation 
aggregate,  under  the  common  seal  of  such  Corporation,  and  such  apx>ointment 
tSSsi  be  delivered  to  the  arbitrators,  and  shall  be  deemed  a  submission  to  arbi- 
tration on  the  part  of  the  party  by  whom  the  same  shall  be  made ;  and  after  any 
such  appointment  shall  have  been  made  neither  party  shall  have  power  to  re- 
voke the  same  without  the  consent  of  the  other,  nor  shall  the  death  of  either 
party  operate  as  a  revocation ;  and  if  for  the  space  of  fourteen  days  after  any 
such  dispute  shall  have  arisen,  and  after  a  request  in  writing,  in  which  shall  be 
stated  the  matters  so  required  to  be  referred  to  arbitration,  shall  have  been 
served  by  the  one  party  on  the  other  party  to  appoint  an  sjbitrator,  such  last- 
mentioned  party  fidl  to  appoint  such  arbitrator,  then  upon  such  failure  the  party 
making  the  request,  and  having  himself  appointed  an  arbitrator,  may  appoint 
such  arbitrator  to  act  on  behalf  of  both  parties ;  and  such  arbitrator  may  pro- 
ceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute ;  and  in  such 
case  the  award  or  determination  of  such  single  arbitrator  shall  be  finaL 

S.  127.  If  before  the  matters  so  referred  shall  be  determined  any  arbitrator  ap- 
pointed by  either  party  die,  or  become  incapable  to  act,  the  party  by  whom  such 
arbitrator  was  appointed  may  nominate  and  appoint  in  writing  some  other  per- 
son to  act  in  his  place,  and  if  for  the  space  of  seven  days  after  notice  in  iK^iting 

id)  "  The  Railways  Clauaos  Consolidation  (Scotland)  Act,  1845,"  is  the  8  &  9  VicL  c.  s». 
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from  the  other  party  for  that  purpose  he  fail  to  do  so  the  remaining  or  other  8  *  9  Tier, 
arbitrator  may  proceed  er/»ar/e;  and  every  arbitrator  so  to  be  snbstitated  as        ^'^* 
aforesaid  shall  have  the  same  powers  and  authorities  as  were  vested  in  the  former  ■ 

arbitrator  at  the  time  of  such  his  death  or  incapacity  as  aforesaid. 

S.  128.  Where  more  than  one  arbitrator  shall  have  been  appointed,  such  ar-  ^^^^ 
bitrators  shall,  before  they  enter  upon  the  matters  referred  to  them,  nominate  SSli^? 
and  appoint  by  writing  under  their  hands  an  umpire  to  decide  on  any  such 
matters  on  which  they  shall  differ,  or  which  shall  be  referred  to  him  under  this 
or  the  special  act ;  and  if  such  umpire  shall  die,  or  become  incapable  to  act,  they 
shall  forthwith  after  such  death  or  incapacity  appoint  another  umpire  in  his 
place ;  and  the  dedsion  of  every  such  umpire  on  the  matters  so  referred  to  him 
shall  be  final. 

S.  129.  If  in  either  of  the  cases  aforesaid,  the  said  arbitrators  shall  refuse,  or  S^Su  ^ 
,  shall  for  seven  days  after  request  of  either  party  to  such  arbitration  neglect  to  TOwere?to 
appoint  an  umpire,  the  Board  of  Trade  shall,  on  the  application  of  either  party  appoint  an 
to  such  arbitration,  appoint  an  umpire ;  and  the  decision  of  such  umpire  on  the  umpire,  on 
matters  on  which  the  arbitrators  shaU  differ,  or  which  shall  be  referred  to  him  SwStwJ!!** 
under  this  or  the  special  act  shall  be  final  (e), 

S,  130.   If  where  a  single  arbitrator  shall  have  been  appointed,  such  arbitrator  In  cmo  of 
die,  or  become  incapable  to  act,  before  he  shall  have  made  his  award,  the  matters  ^^t^^lLiii. 
referred  to  him  shall  be  determined  by  arbitration,  under  the  provisions  of  this  traitor  the' 
or  the  special  act,  in  the  same  manner  as  if  such  arbitrator  had  not  been  ap-  matter  to 
pointed.  '>««1°  ^ 

S.  131.  If,  where  more  than  one  arbitrator  shall  have  been  appointed,  either  °^^^' 
of  the  arbitrators  refuse,  or  for  seven  days  neglect  to  act,  the  other  arbitrator  j[^bi^^, 
may  proceed  ex  parte,  and  the  dedsion  of  such  other  arbitrator  shall  be  as  reAuetoaet 
effectual  as  if  he  had  been  the  single  arbitrator  appointed  by  both  parties.  the  other  to 

S.  132.   If,  where  more  than  one  arbitrator  shall  have  been  appointed,  and  £^^^!f^^' 
where  neither  of  them  shall  refuse  or  neglect  to  act  as  aforesaid,  such  arbitra-  |f"r,.    ^^ 
tors  shall  fail  to  make  their  award  within  twenty-one  days  after  the  day  on  fi[iito  mSuke* 
which  the  last  of  such  arbitrators  shall  have  been  appointed,  or  within  such  ex-  award  within 
tended  time,  if  any,  as  shall  have  been  appointed  for  that  purpose  by  both  such  ^^  <^*f  the 
arbitrators  under  their  hands,  the  matter  referred  to  them  shall  be  determined  !!^|^|^ 
by  the  umpire  to  be  appointed  as  aforesaid.  umpire. 

S.  133.    The  said  arbitrators  or  their  umpire  may  call  for  the  production  of  Power  for 
any  documents  in  the  possession  or  power  of  either  party  which  they  or  he  may  arbitrntors 
think  necessary  for  determining  the  question  in  dispute,  and  may  examine  the  ^^^'' 
parties  or  their  witnesses  on  oath,  and  administer  the  oaths  necessary  for  that  ^<'"'"^* 
purpose. 

S.  134.  Before  any  arbitrator  or  umpire  shall  enter  into  the  consideration  of  Arbitrator 
any  matters  referred  to  him  he  shall,  in  the  presence  of  a  justice,  make  and  sub-  ^^  umpire 
scribe  to  the  following  declaration ;  that  is  to  say, —  JtodSStion. 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare,  that  I  will  faithflilly  and  honestly, 
and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  matters  referred 
to  me,  under  the  provisions  of  the  act  [namtng  the  special  aef], 

"  A.  B. 

"  Made  and  subscribed  in  the  presence  of  [  "]." 

And  such  declaration  shall  be  annexed  to  the  award  when  made ;  and  if  any 
arbitrator  or  umpire,  having  made  such  declaration,  shall  wilfully  act  contrary 
thereto,  he  shall  be  guilty  of  a  misdemeanor. 

S.  135.  Except  where  by  this  or  the  special  act,  or  any  act  incorporated  ooets  in 
therewith,  it  shaU  be  otherwise  provided,  the  costs  of  and  attending  every  such  ditcretion  of 
arbitration,  to  be  determined  by  the  arbitrators,  shall  be  in  the  discretion  of  the  arbitrator!, 
arbitrators. 

le\  The  powers  of  the  Board  of  Trade  as  to  Railways  liave  been  tnuuferred  to  the  Commit- 
slo  ers  o  f  Railways  by  the  stat.  9  &  10  Vict.  c.  109,  s.  %. 
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^^  ^m"'      8. 136.  The  rabmiflBioii  to  any  sach  arbitrmtion  may  be  mtde  a  rak  of  any  of 


G.90. 


the  niperior  courts,  on  application  of  either  of  the  parties. 


Submiadon  a     ^*  ^^^'  ^^  award  made  with  respect  to  any  question  referred  to  arbitration 

rnifl  of  court,  under  the  provisions  of  this  or  the  special  act  shall  be  set  aside  for  irrqpilaiity 

A  waid  not     ^  eiTor  in  matter  of  fomi* 

▼old  tortnt 

in  fonn.  ^^___ 

•  «  «1'*^-  8  &  9  Vict.  c.  118. 

O.  118. 

Jn  Act  U^facUUate  the  mdosmre  and  inmrovement  qfCommtms  amd  hands 
held  in  common,  the  exchange  of  Lands,  and  the  divisum  ofuUenmseed 
Lands  ;  to  proirids  remedies  for  defeetite  or  tnoomplste  egeeutions,  and 
for  the  lum-eremffOfi  of  the  powers  of  general  and  local  Indosnre  Acts  j  ^ 
and  to  prooidefor  the  revival  of  such  powers  in  eertam  eases, 

l9th  Angmsty  1845.] 

DiffermcM  s.  60.  ProTided  always,  and  be  it  enacted,  that  in  case  any  person  heranbdbre 
mUMTto'^  an^orized  to  bring  an  action  upon  a  feigied  issue,  [L  e.  ang  person  ekumkig  to 
be  interested  m  kmdproposed  to  be  ineleeed^,  and  the  person  against  whom  sndi 
action  might  be  brought,  shall  be  desirous  of  submitting  the  matter  in  dispute  o<r 
difference  to  the  arbitration  of  any  arbitrator,  or  of  any  aibttrators  and  umpire, 
it  shall  be  lawful  for  such  persons  to  submit  such  matter  in  dispute  accordingly, 
and  such  submission  shall  be  irrevocable,  and  the  decision  thereupon  shall  be 
binding  on  both  parties,  and  be  obeyed  accordingly,  and  the  costs  of  sodi  aibi- 
tration  shall  abide  the  event ;  and  the  Commissioners  may  require  each  of  the 
persons  in  difference  upon  any  such  snbmissioQ  to  arbitration  to  give  such  seca« 
rity  for  the  payment  of  the  costs  of  such  arbitration  as  the  ComimsBioneKs  shall 
thmkfH. 


9  ^  10  Vict.  9  &  10  ViCT.  c.  95. 

CM. 

An  Act  for  the  miore  easg  rseooerg  of  Small  Debts  smd  Demands  in  Eng- 
land. [28/i  Amg.  1846.] 

Snltf  may  be  S.  77-  And  be  it  enacted*  that  the  judge  may  in  any  case,  with  the  consent  of 
wbitntioii  ^^^  parties  to  the  suit,  order  the  same,  vrith  or  without  other  matters  within 
arbitration.  ^^  jurisdiction  of  the  court  in  dispute  between  such  parties  to  be  referred  to 
arbitration,  to  such  person  or  persons,  and  in  such  manner,  and  on  such  terms  as 
he  shall  think  reasonable  and  just ;  and  such  reference  shall  not  be  revocable  by 
either  party  except  by  consent  of  the  judge ;  and  the  avrard  of  the  arbitra- 
tor or  vbitrators  or  umpire  shall  be  entmd  as  the  judgment  in  the  cause,  and 
shall  be  as  binding  and  effectual  to  all  intents  as  if  given  by  the  judge ;  provided 
that  the  judge  may,  if  he  think  fit,  on  application  to  him  at  the  first  court  hdd 
after  the  expiration  of  one  week  after  the  entry  of  such  award,  set  aside  any  snch 
award  so  given  as  aforessid,  or  may,  vrith  the  consent  of  both  parties  aforesaidt 
revoke  the  reference,  or  order  another  reference  to  be  made  in  the  manner  afore- 
aaid« 
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1 1  &  12  Vict.  o.  63.  "  *  is  v^x. 

C.03. 

An  Act  for  promoting  the  Public  Health,  [Zlst  Aug.  1848.] 

[By  the  interpretation  elauee  «.  2,  **  The  word  '  arbitrators '  shall  incliide  a 

single  arbitrator ;  and  the  word  '  arbitrators/  and  '  arbitrator/  shall  include  an 

umpire."] 
iBy  i.  3  the  act  may  be  cited  ae  **  The  Public  HeaUh  Act,  1848." 
\By  9.  75.  disputes  with  Waterworks  ConqHmies  shaU  he  settled  by  arbitration,'] 

8.  123.  And  be  it  enacted,  that  in  case  of  dispute  as  to  the  amount  of  any  ji^^  ^f 
compensation  to  be  made  under  the  jiroTisions  of  this  act  (except  where  the  refentes  to 
mode  of  determining  the  same  is  specially  provided  for,)  and  in  case  of  any  arhltmtfcw. 
matter  which  by  this  act  is  authorized  or  directed  to  be  settled  by  arbitration, 
then,  unless  both  parties  concip'  in  the  appointment  of  a  single  arbitrator,  each 
party,  on  the  request  of  the  other,  shall  appoint  an  arbitrator,  to  whom  the  matter 
shall  be  referred ;  and  erery  such  appointment  when  made  on  the  behailf  of  the 
Local  Board  of  HeaUh,  shidl  (in  the  case  of  a  non-corporate  district)  be  under 
their  seal  and  the  hands  of  any  live  or  more  of  their  number,  or  under  the  com- 
mon seal  in  case  of  a  corporate  district,  and  on  the  behalf  of  any  other  party 
under  his  hand,  or  if  such  party  be  a  corporation  aggregate  under  the  common 
seal  thereof ;  and  such  appointment  shall  be  deUyered  to  the  arbitrators,  and 
shall  be  deemed  a  submission  to  arbitration  by  the  parties  making  the  same ;  and 
after  the  making  of  any  such  appoistment  the  same  shall  not  be  revoked  without 
the  consent  of  both  parties,  nor  shaU  the  death  of  either  party  operate  as  a  revo- 
cation ;  and  if  for  the  space  of  fourteen  days  after  any  such  matter  shall  have 
arisen,  and  notice  in  writing  by  one  party  who  has  himself  duly  appointed  an 
arbitrator  to  the  other  party,  stating  the  matter  to  be  referred,  and  accompanied 
by  a  copy  of  such  appointment,  the  party  to  whom  notice  is  given  fail  to  appoint 
an  arbitrator,  the  arbitrator  appointed  by  the  party  giving  the  notice  shall  be 
deemed  to  be  appointed  by  and  shall  act  on  behalf  of  both  parties ;  and  the 
award  of  any  arbitrator  or  arbitrators  appointed  in  pursuance  of  this  act  shall  be 
binding,  final,  and  conclusive  upon  all  persons,  and  to  all  intents  and  purposes 
whatsoever. 

S.  124.  And  be  it  enacted,  that  if  before  the  determination  of  any  matter  so  Death,  &e. 
referred  any  arbitrator  die,  or  refuse  or  become  incapable  to  act,  the  party  by  of  one  of 
whom  such  arbitrator  was  appointed  may  appoint  in  writing  another  person  in  J^^iteilton 
his  stead ;  and  if  he  fidl  so  to  do  for  the  space  of  seven  days  after  notice  in 
writing  from  the  other  party  in  that  behalf,  the  remaining  arbitrator  may  pro- 
ceed ex  parte ;  and  every  arbitrator  so  appointed  shall  have  the  same  powers  and 
authorities  as  were  vested  in  the  arbitrator  in  whose  stead  the  appointment  is  of  single 
made ;  and  in  case  a  single  arbitrator  die,  or  become  incapable  to  act,  before  the  arbitrator, 
making  of  his  award,  or  fail  to  make  his  award  within  twenty-one  days  after  his 
appointment,  or  within  such  extended  time,  if  any,  as  sliall  have  been  duly 
appointed  by  him  for  that  purpose,  the  matters  referred  to  him  shall  be  again 
referred  to  arbitration  under  the  provisions  of  this  act,  as  if  no  former  reference 
had  been  made. 

S.  125.  And  be  it  enacted,  that  in  case  there  be  more  than  one  arbitrator  the  Appofaitment 
arbitrators  shall,  before  they  enter  upon  the  reference,  appoint  by  writing  under  of  umpire  by 
their  hands  an  umpire,  and  if  the  person  appointed  to  be  umpire  die,  or  become  ^®  iwrtiee ; 
inca])able  to  act,  the  arbitrators  aJiall  forth¥rith  appoint  another  person  in  his  ByQnarter 
stead ;  and  in  case  the  arbitrators  neglect  or  reftise  to  appoint  an  umpire  for  seven  ^^''^one. 
days  after  being  requested  so  to  do  by  any  party  to  the  arbitration,  the  Court  of 
General  or  Quarter  Sessions  shall,  on  the  application  of  any  such  party,  appoint 
an  umpire ;  and  the  award  of  the  umpire  shall  be  binding,  final,  and  conclusive 
upon  dl  persons  and  to  all  intents  and  purposes  whatsoever ;  and  in  case  the 
arbitrators  fiul  to  make  their  award  witUn  twenty-one  days  after  the  day  on 
which  the  last  of  them  was  appointed,  or  within  such  extended  time,  if  any,  as 
shall  have  been  duly  appointed  by  them  for  that  purpose,  the  matters  referred 
shall  be  determined  by  the  umpire ;  and  the  provisions  of  this  act  with  respect 
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11  ^  ^'fil"^*'  ^  ^^^  ^"^^  ^^  making  an  award,  and  with  respect  to  extending  to  the  same  in 

^'  the  case  of  a  single  aihitrator,  shall  apply  to  an  umpirage. 

'^—^-^  S.  126.  Provided  always,  and  be  it  enacted,  that  the  time  for  making  an 
^u^^'t^  award  under  this  act  shall  not  be  extended  beyond  the  period  of  three  months 
miut  Im'^'^  from  the  date  of  the  submission  or  from  the  day  on  which  the  umpire  shall  have 
made.  been  appointed  (as  the  case  may  be). 

Powor  to  S.  127.  And  be  it  enacted,  that  any  arbitrator,  arbitrators,  or  umpire,  ap- 

arbitrator  to  pointed  by  yirtue  of  this  act,  may  require  the  production  of  such  documents  in 
MSdactionof  ^^^  possession  or  power  of  either  party  as  they  or  he  may  think  necessary  for 
docomentft.  detennining  the  matters  referred,  and  may  examine  the  parties  or  their  witnesses 
AstooMUof  ^^  ^^^  *  ^^^  ^^®  ^^^^  ^  *^d  consequent  upon  the  reference  shall  be  in  the 
rvference.  discretion  of  the  arbitrator  or  arbitrators,  or  of  the  umpire  (in  case  the 
SabmlMioa  matters  referred  are  determined  by  an  umpire  under  the  power  hereinbefore 
mfty  ba  nuMla  contained  in  that  behalf;}  and  any  submission  to  arbitration  under  the  proriaions 

cowf  ^        ^  ^^'  '^  ^'^^  ^  ^"^^  ^  "^^  ^  ^y  ^^  *^^  superior  courts,  on  the  i^pUcation  of 

'  any  party  thereto. 

2^^||^J^°  S.  128.  And  be  it  enacted,  that  before  any  arbitrator  or  umpire  shall  enter 
by  arbitrator  upon  any  such  reference  as  aforesaid,  he  shall  make  and  subscribe  the  following 
and  umpire,   declaration  before  a  justice  of  the  peace ;  (that  is  to  say), 

"  I,  A.  B.,  do  solemnly  and  sincerely  declare  that  I  will  fisithfoUy  and  honestly, 
and  to  the  best  of  my  skill  and  ability,  hear  and  determine  the  matters  referred 
to  me  under  the  Public  Health  Act,  1848. 

"  A.  B." 

And  such  declaration  shall  be  annexed  to  the  award  when  made ;  and  if  any 

arbitrator  or  umpire  shall  wilfblly  act  contrary  to  such  declaration,  he  shall  be 

guilty  of  a  misdemeanor. 

Compen-  S.  144.  And  be  it  enacted,  that  full  compensation  shall  be  made,  out  of  the 

aation  general  or  special  district  rates  to  be  levied  under  this  act,  to  all  persons  sustain- 

^tSy  by     ^^S  "^7  damage  by  reason  of  the  exerdse  of  any  of  the  powers  df  this  act ;  and 

Local  Board,  in  case  of  dispute  as  to  amount  the  same  shall  be  settled  by  arbitration  in  the 

manner  provided  by  this  act ;  or,  if  the  compensation  claimed  do  not  exceed  the 

sum  of  twenty  pounds,  the  same  may  be  ascertained  by  and  recovered  before 

justices  in  a  summary  manner. 
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ABANDONED  claim,  not  a  matter  in  difference,  118,  258. 
ABANDONMENT  of  award  by  parol,  no  plea  to  debt  on  the  arbitration  bond, 
513. 

ABATEMENT  of  nuisance,  award  of,  enforced  by  attachment,  560. 

of  cause  referred,  by  death,  no  attachment  on  award,  559. 

ABORTIVE  REFERENCE,  effect  of,  682;  see  tit.  Cause  and  EauiTY. 

ACCEPTING  money  awarded,  good  cause  against  rule  to  set  aside  award,  654. 

ACCIDENT,  whether  award  set  aside,  when  matter  omitted  by,  635. 

ACCORD  AND  SATISFACTION  when  a  bar,  award  a  bar,  504. 

ACCOUNT,  action  for,  referable,  4. 

ACCOUNT  STATED,  award  not  evidence  of,  516. 

ACCOUNTANT,  whether  functions  ministerial,  206. 

explanation  to,  when  called  in  on  reference,  189. 

ACQUIESCENCE  in  reference  may  bind  stranger,  30. 

in  award  may  bind  stranger,  520;  see  tit.  Evidbncb. 
of  party  in  award,  effect  in  equity,  674. 

ACT  OF  PARLIAMENT,  construction  of,  submissible,  6. 

ACTION  referred,  submission  of,  and  proceedings  in  ;  see  tit.  Cause. 
for  breach  of  agreement  to  refer,  66  ;  damages  in,  67. 
for  revocation,  150;  see  tit.  Revocation. 
for  breach  of  agreement  not  to  sue,  70. 
for  matters  referred  pending  reference,  proceedings  in  stayed,  52. 

after  award  made,  not  maintainable,  457. 
against  arbitrator ;  see  tit.  Arbitratoh — Personal  Interests. 
awarding  right  to  bring  in  other  party's  name,  407,  418. 
attachment  on  the  award,  not  permitted  together  with,  565;  see  tit. 
Attachment, 
on  an  award,  57,  484. 

an  award  a  ground  of  action^  484. 

when  action  only  remedy,  484. 
enforcing  award  by  assumpsit ^  484. 

assumpsit  lies  when  submission  not  under  seal,  484. 
for  instalments,  485. 

parties  contracting  jointly  and  severally,  485. 
against  executors  of  deceased  parties,  485. 
in  whose  name,  when  right  under  award  assigned,  486. 
enforcing  award  by  debt  on  the  awards  486. 
debt  lies  on  award  of  money,  486. 
by  obligor  of  arbitration  bond  against  co-obligor,  486. 
against  executor  of  deceased  party,  487. 
against  executor  party  to  reference,  487. 
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ACTION,  {continued). 

enforcing  award  by  debt  on  the  arbitration  bond,  487. 

debt  lies  on  the  bond,  when  award  not  performed,  487. 

preferable  to  debt  on  the  award,  487. 

penalty  of  the  bond,  limit  of  the  damages,  55. 

time  in  condition  of  the  bond  may  be  enlarged  by  deed,  487. 

enlarged  by  agreement,  debt  not  lie,  only  assumpsit,  487. 

altering  condition  of  recognizance  by  rule  of  court,  488. 
enforcing  award  by  covenant,  488. 

covenant  lies  on  submission  by  deed,  488. 

revocation  by  marriage,  breach  of  covenant,  488. 

alleging  breach  wrongly,  488. 

joining  counts  for  revocation  and  non-performance,  489. 
enforcing  award  by  action  on  the  eate,  489. 

case,  for  neglect  of  duty  on  award  under  statute,  489. 
points  of  practice  in  actions  to  enforce  awards,  490. 

venue  cannnot  be  changed  on  the  common  affidavit,  490. 

affidavit  of  debt,  alleging  demand,  490. 

interest  recoverable  on  sum  awarded,  490. 

reference  to  the  Master  to  compute  principal  and  interest,  491 . 

writ  of  inquiry  after  judgment  on  nul  tiel  record,  491. 
Pleadings  in  an  action  on  an  award,  491;  see  tit.  Pleading. 

ADMINISTRATOR,  see  tit.  Exbcutor. 

ADMISSION  of  mistake  by  arbitrator,  effect  of  on  award,  639. 

made  by  party  before  arbitrator,  when  e\1dence,  445. 

ADMITTED  DEMAND,  a  matter  in  difference,  118,  258. 

ADULTERY,  receiving  evidence  of,  though  not  pleaded,  194. 

ADVOCATES,  arbitrators  acting  as,  improper,  206. 

AFFECTED  DELAY,  moving  for  costs  for,  101. 

AFFIDAVIT  to  obtain  order  for  witness's  attendance  on  the  reference,  173. 

of  execution  of  submission,  compelling  attesting  witness  to  make,  547. 
of  arbitrator,  admitting  mistake  in  award,  299. 

to  explain  intention,  not  receivable,  448. 
barrister  not  usually  make,  448. 

on  motion  for  attachment  on  award,  573  ;  see  tit.  Attachment. 
to  set  aside  award,  639  :  see  tit.  Setting  Aside. 
must  be  filed,  644. 
to  show  matter  not  awarded  on,  258. 
to  support  award  bad  on  its  face,  654. 
to  hold  to  bail  for  debt  due  by  award,  490. 
entitling,  on  motion  to  make  submission  order  of  Chancery,  554. 

to  set  aside  award  in  equity,  679. 
evidence  by,  when  admissible  on  a  reference,  178. 

AFFIRMATION  of  vritness,  arbitrator  empowered  to  take,  177. 

of  Quaker,  &c.,  attachment  granted  on,  576. 

AGENT,  reference  by,  30. 

what  sufficient  authority  to  refer,  31. 
arbitrator  acting  as,  improper,  206. 

demand  by,  of  thing  awarded,  480,  568  ;  see  tit.  Attachment. 
demanding  execution  of  a  deed  awarded,  480,  568. 

AGREEMENT  of  reference,  termed  a  submission,  49. 

by  writing  not  under  seal,  54. 
requires  stamp,  54. 
effect  of,  56. 

under  the  statute  of  William ;  see  tit.  Statute  op 
William  III. 
to  refer  future  disputes. 

ejfect  of  as  a  submi8sionf6i. 
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AGREEMENT,  (continued), 

when  arbitrator  not  named  in,  65. 
when  arbitrator  named  in,  65. 
when  specified,  how  arbitrator  to  be  appointed,  G5. 
whether  assent,  after  diflference  arisen,  necessary,  66. 
effect  in  law  of  agreement  to  refer  future  disputes,  66. 

whether  action  for  breach,  66  ;  liquidated  damages,  67. 
no  plea  in  law  to  bar  action,  67. 
no  condition  precedent  to  action,  68. 
effect  in  equity  of  agreement  to  refer  future  disputes,  68. 
no  specific  performance  of  agreement,  68. 
no  plea  of,  in  equity,  68. 
how  useful  in  equity,  69. 
no  ground  for  injunction,  69. 
disting^shed  from  a  covenant  not  to  sue,  69. 
not  to  proceed  at  law  or  equity,  70. 

effect  in  law  of  agreementnot  to  sue,  70. 

agreement  enforcedby  action,  by  setting  aside  proceedings,  70. 

by  attachment,  70. 

discretion  in  enforcing  it,  71. 

agreement  prohibits  motion  to  arrest  judgment,  71. 

or  for  judgment  non  obstante  veredicto,  71. 
not  prevent  motion  to  set  aside  award,  71. 
effect  in  equity  of  agreement  not  to  sue,  72. 
plea  of  agreement  sometimes  allowed,  72. 
distinguished  from  mere  agreement  to  refer,  72. 
to  make  submission  a  rule  of  court,  63. 
award  a  rule  of  court,  64. 
award  order  of  Chancery,  536. 
enlarging  time  by,  141  ;  see  tit.  Enlargement. 

by  parol,  when  submission  by  bond,  487. 

ALIMONY,  suit  for,  reference  of,  13  ;  see  tit.  Ecclesiastical  Court. 

ALL  MATTERS  IN  DIFFERENCE,  what  included,  118  ;  see  tit.  Submission. 

award  must  decide  as  to  all,  250  ;  see  tit. 
Award. 

ALLOCATUR,  separate  for  costs  of  cause  and  reference,  663. 
unless  consent  to  single,  664. 

ALLOTMENT  OF  LANDS ;  see  tit.  Inclosure  Act. 

ALTERATION  of  order  of  reference  by  way  of  amendment,  83. 

court  cannot  make  without  consent,  except  in  furtherance  of 

agreement,  84. 
striking  out  clause  not  to  file  bUl  in  equity  or  bring  error,  83. 
amending  clerical  error,  84. 
damages  not  allowed  to  be  increased,  78,  83. 
no  amendment  of  material  mistake  of  officer,  84. 
of  terms  of  reference  without  altering  submission,  85. 
allowing  particular  of  set-off  after  reference,  85. 
enlarging  particulars  of  demand,  85. 
no  new  plea  allowed,  85. 
allowing  plea  to  further  maintenance,  86. 
of  condition  of  arbitration  bond,  valid  if  by  deed,  487. 

not  so  if  by  agreement,  487. 
of  recognizance,  by  rule  of  court  ineffectual,  488. 
of  the  record,  power  of  the  arbitrator  on  the  reference,  196. 
of  award,  arbitrator  cannot  make,  134,  470. 
court  cannot  make,  470. 
by  party,  may  destroy  award,  170. 
by  a  stranger,  effect  of,  470. 
on  reference  back,  ai'bitrator  may  make,  199. 
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ALTERATION,  (continued). 

or  Terdict,  not  made  according  to  arbitrator's  notes,  602. 

of  rule  nisi  to  set  aside  award,  646,  651. 

of  rule  for  further  time  for  moving  to  set  aside,  625. 

ALTERNATIVE  AWARD,  270 ;  see  tit.  Award. 

A.  or  B.  to  do  an  act,  287. 

defendant  or  his  executors  to  release  286. 

AMENDMENT,  see  tit.  Altkhation. 

AMOUNT  awarded,  certainty  as  to,  279  ;  see  tit.  Award. 

ANIMUS  ARBITRANDI  necessary  in  award,  243. 

ANNUITY,  matters  relating  to,  reference  of,  126. 
release  of,  awarding,  415. 

ANSWER  to  support  plea  of  award  to  bill  in  equity,  534 ;  see  tit.  Eaumr. 

of  arbitrator,  read  against  co-defendant  in  bill  to  set  aside  award,  678. 

APPEAL,  before  Quarter  Sessions  referable,  11,  12. 

attorney  may  refer,  34. 
not  lie  to  House  of  Lords  on  award  in  Chancery  under  statute,  679. 

APPOINTMENT  of  arbitrator  concerning  prison  expenses,  97. 

under  the  Lands  ClsAues  Act,  94. 
should  be  in  duplicate,  555. 
making  rule  of  court,  553. 
of  third  arbitrator,  recital  in  award  no  evidence  of,  515. 
for  a  meeting  in  a  reference,  168. 

APPORTIONING  tithe  rent  charge,  423. 

APPRAISEMENT  not  an  award,  242. 

APPRENTICESHIP  INDENTURES,  awarding  cancelUtion  of,  398. 

ARBITRATION  BOND,  averments  in  action  on,  498 ;  see  tit.  Plxading. 

ARBITRATION  PENDING,  no  plea  in  action  as  to  the  matters  referred,  51. 

ARBITRATOR. 

Who  may  be  an  arbitrator ,  107. 

any  person,  107  ;  not  interested  or  partial,  108. 
known  interest  not  disqualify,  108. 
party  arbitrator  in  his  own  cause,  109. 
special  arbitrators  by  statute,  109. 

manufacturers  and  workmen,  109. 
hamster,  109. 

barrister  to  certify  rules  of  savings'  banks,  110. 
registrar  of  friencUy  societies,  110. 
what  amounts  to  an  appointment  of,  49. 
appointing  under  the  Lands  Clauses  Act,  94,  555. 
under  the  Railways  Clauses  Act,  95. 
concerning  prison  expenses,  97. 
by  will,  50. 
made  trustee  to  convey  lands  pursuant  to  award,  51. 
moral  qualiiiea  requisite  in  an  arbitrator,  110 

incomiption  and  impartiality,  110,  111. 
taking  money  of  party  before  award  made,  110. 
purchasing  claim  in  (Uspute  before  him,  110. 
bona  fide  agreement  with  party,  111. 
imposing  terms  on  a  party.  111. 
jfrineiples  by  which  the  arbitrator  should  be  guided,  112. 
characters  filled  by  arbitrator,  112. 
judge  of  law  and    fact — jury — judge  at  Nisi  Prius — court  in 

bank,  112. 
Master  in  Chancery — Lord  Chancellor — Attorney-General,  112  ; 
dictator,  112. 


INDEX.  853 

ARBITRATOR,  {continued), 

principles  of  decision  generally,  113. 

when  all  matters  referred,  113. 

power  according  to  law,  113. 

legal  and  equitable  authority,  114. 

reforming  a  deed,  1 14. 

arbitrator  not  bound  by  rule  of  practice,  114. 

moral  considerations,  114. 

power  beyond  law,  115. 

OVEK  WHAT    MATTERR   THB    SUBMISSION   OITES   THE  ARBITRATOR   JURIS- 
DICTION, 117;  see  tit.  Submission. 
Duration  of  the  arbitrator's  authority,  130. 
Duration  when  not  enlarged  or  revoked,  130. 
wJien  the  tttdmisnon  providet  no  time  within  which  ^t he]  award  is  to 
be  made,  130. 
natural  duration,  131. 

duration  for  Ufe,  when  no  limit  in  submission,  131. 
no  limit  by  jury  process,  on  reference  at  Nisi  Prius,  131. 

or  when  arbitrator  to  certify,  131. 
Umit  on  Scotch  reference — one  year,  132. 
arbitrator  cannot  fix  a  limit,  132. 
when  the  eubmiseion  prescrihet  a  limited  time  for  making  the  award, 
132. 
award  must  be  within  time  limited,  132. 
"  within  "  includes  the  last  day,  132. 
limit  "  until ''  a  certain  day,  133. 
months  lunar,  not  calendar,  133. 
periodical  limits,  133. 
limit  under  the  Lands  Clauses  Act,  133. 

two  arbitrators  acting,  133 ;  one  of  two  acting,  133. 
single  arbitrator,  134. 
limit  on  reference  between  Post  Office  and  Railway  Companies,  134. 
authority  qf  the  arbitrator  determined  by  making  the  awind,  135. 
arbitrator  cannot  correct  mistake  in  award,  135. 
award  set  aside,  arbitrator  cannot  make  new  one,  134. 
power  to  make  several  awards,  135. 
making  new  award  under  a  statute,  when  first  void,  135. 
Enlarging  the  time  for  making  the  award,  136  :  see  tit.  Enlargement. 
Revoking  the  arbitrator's  authority,  147  ;  see  tit.  Revocation. 
notice  to  arbitrator  of  revocation,  when  necessary,  149. 
mistake  of  arbitrator  in  law,  good  ground  for  revocation,  155. 
when  award  made  after  revocation  effective,  156. 
bankruptcy  no  revocation  when  arbitrator  a  stakeholder,  158. 
death,  or  refusal  to  act  of  the  arbitrator,  a  revocation,  160 ;   see 
tit.  Revocation. 
Power  and  dutt  or  the  arbitrator  BEroRS  making  the  award,  167. 
Proceedings  in  the  reference,  168. 
terting  the  gnbmisiion  on  the  arbitrator,  168. 

procuring  order  of  reference,  168. 
power' <^  the  arbitrator  to  regulate  the  proceedings  m  the  rrference,  168. 
appointing  time  and  place  of  meetings,  168. 
serving  appointment  on  opponent,  169. 
rescinding  appointment,  169. 

when  court  urill  review  exercise  of  arbitrator's  discretion,  169. 
notice  of  attendance  by  counsel,  169. 
arbitrator  to  decide  how  reference  to  be  conducted,  170. 
ordinary  course  of  a  reference,  1 70. 
whether  particulars  of  demand  before  arbitrator,  171. 
arbitrator  must  perform  condition  precedent,  171. 
decUration  under  the  Lands  and  Railways  Clauses  Act,  condition 
precedent,  171. 
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examination  of  the  vntnetses  on  oathf  176. 

when  requisite  to  swear  witnesses,  176. 

when  discretionary,  176. 

old  practice,  swearing  witnesses.  1 76. 

before  the  court  or  a  judge,  176. 
not  before  commissioners  for  taking  affidavits,  177. 
arbitrator  no  power  to  administer  oath«  176. 
new  practice, — arbitrator  empowered  to  swear  witnesses  by  3  & 
4  W.  IV.,  c.  42,  s.  41,  177. 

witnesses  sworn  at  the  meeting,  177. 
concurrent  power  of  court  and  arbitrator,  177. 
arbitrator  empowered    to  administer  oath  under  Lands,  Rail- 
ways, and  Companies,  Clauses  Acts,  178. 
evidence  by  affidavits,  when  admissible,  1 78. 
duty  qfthe  arbitrator  to  hear  the  evidence^  178. 
arbitrator  should  hear  aU  the  evidence,  178. 
evidence  must  be  tendered,  179. 
award  bad,  if  made  without  bearing  evidence,  179. 
hearing  one  side  only,  179. 
when  arbitrator  may  refuse  to  hear  evidence,  180. 
rejecting  evidence  of  vrant  of  assets,  180. 
misleading  party,  awarding  before  case  closed,  180. 
closing  case  too  hastily,  181. 
refusing  to  reopen  it,  181. 
arbitrator  should  take  notes  of  the  evidence,  181. 
power  qfthe  arbitrator  to  examine  the  parties ^  182. 

whether  arbitrator  has  implied  power  to  examine  a  party  as  a 

witness,  182. 
examining  party  contrary  to  good  faith,  182. 
extent  of  examination  discretionary  with  arbitrator,  183. 
examining  party  in  support  of  his  own  case,  183. 
ad\isable  not  to  examine  party  till  his  case  is  closed,  184. 
examining  parties  under  the  Lands,  Railways,  and  Companies 
Clauses  Acts,  184. 
power  of  the  arbitrator  to  call  for  document  8  f  184. 
provision  in  the  order  of  reference,  184. 
under  the  Lands,  Railways,  and  Companies  Clauses  Acts,  185. 
duty  of  the  arbitrator  to  receive  no  evidence  unless  both  parties  are  pre- 
sent ^  185. 
arbitrator  should  not  receive  a  private  statement  from  a  partv, 

185. 
should  examine  mtness  in  presence  of  both  parties,  185. 
irregular  examination  avoids  award,  186. 
held,  in  the  Common  Pleas,— only  when  party  in  fault,  1 86. 
held,  in  the  Queen's  Bench, — though  party  not  in  fault,  186. 
examining  witness,  both  parties  absent,  bad,  188. 
examining  party  in  private  bad  on  public  grounds,  188. 
no  exception  in  case  of  merchant  arbitrators,  188. 
inquirfng  whether  part>'  admits  or  disputes  items,  188. 
private  statements  to  accountant,  189. 
private  meeting,  notliing  done  in  the  reference,  189. 
waiving  objection  to  irregular  conduct  of  the  arbitrator ^  189. 
parties  may  waive  irregularity,  189. 
waiving  improper  enlargement  of  time,  189. 

improper  appointment  of  umpire,  190. 
irregular  meeting,  190. 
waiver,  by  lying  by  without  objecting,  190. 
arbitrator's  course  to  cure  irregularity,  giving  full  notice,  191. 
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ARBITRATOR,  (continued). 

when  the  arbitrator  empowered  to  proceed  ex  parte f  191. 
power  to  proceed  ex  parte  impUed,  191. 
arbitrator  may  not  proceed  ex  parte  without  good  cause,  191. 
party  refusing  to  attend,  191. 
attempting  to  revoke,  192. 
notice  of  intention  to  proceed  ex  parte,  192. 
peremptory  notice  for  each  meeting,  192. 
whether  notice  requisite  when  authority  denied,  192. 
duti/  of  the  arbitrator  in  deciding  points  ofepidencej  193. 
arbitrator  bound  by  the  rules  of  evidence,  193. 
but  his  decision  not  open  to  review,  193. 
refusing  to  hear  evidence  on  a  matter  is  not  a  mere  mistake  of 

evidence,  193. 
determining  claim  for  damages  to  be  a  debt,  193. 
if  doubtful,  arbitrator  should  receive  the  evidence,  193. 
receiving  evidence  of  adultery  in  assumpsit,  when  not  pleaded, 

194. 
rejecting  evidence  after  accounts  closed,  194. 
knowingly  receiving  evidence  not  admissible  in  law,  194. 
evidence  of  collateral  matters,  194. 
power  to  apply  to  the  court  for  directions,  195. 

of  barrister  arbitrating  between  counties  and  boroughs, 
195. 
party  retaining  power  of  objecting  to  evidence,  195. 
duty  of  the  arbitrator  when  empowered  to  amend,  196. 

imposing  terms  on  amending  the  record,  196. 
power  of  the  arbitrator  to  make  or  decline  to  make  an  award,  196. 
court  no  power  to  compel  arbitrator  to  award,  196. 

or  to  prevent  award,  196. 
when  proceedings  in  arbitration  restrained  by  injunction,  197. 
equity  will  not  be  ancillary  to  an  arbitrator,  197. 
closing  the  case,  197. 

arbitrator  should  give  notice  that  the  case  is  closed,  197. 
reopening  case,  197. 

requirinn;  matters  in  difference  to  be  stated  in  writing,  198. 
making  interlocutory  award,  198. 
duty  of  the  arbitrator  when  award  referred  back,  198. 

arbitrator  must  hear  evidence  on  matters  sent  back,  198. 
party  not  offering  evidence,  199. 

award  sent  back  for  amendment,    arbitrator  need  not    hear 
evidence,  199,  200. 
Delegating  authority  bdfbre  award,  201. 

power  of  the  arbitrator  to  adopt  the  opinion  of  another,  201. 
arbitrator  may  not  delegate  his  judicial  functions,  201. 
arbitrator  may  adopt  opinion  of  another,  201. 
may  take  assessors,  201. 
calling  in  a  valuer,  202. 
duty  qf  the  arbitrator  in  taking  an  opinion  on  a  matter  of  fact,  203. 

arbitrator  should  examine  adviser  as  a  witness,  203. 
duty  of  the  arbitrator  in  taking  an  opinion  on  a  point  of  law,  204. 
arbitrator  may  consult  counsel  as  to  framing  award,  204. 
taking  counseFs  opinion  on  a  case,  204. 

on  a  case  stated  incorrectly,  205. 
power  qf  the  arbitrator  to  delegate  a  ministerial  act,  206. 
whether  accountant  ministerial  officer,  206. 
Duty  of  joint  arbitrators,  206. 

disadvantages  of  a  rrference  to  several  arbitrators,  206. 

arbitrators  often  advocates  of  party  appointing,  206. 
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mistake  u  to  nature  of  duty,  207. 
two  arbitnton  appointing  a  third,  207. 
ambiguity  of  nibmiMion,  207. 
additional  liability  to  ftolure,  207. 
duty  qfaUtht  arbitrutart  to  act,  208. 

if  one  refuse,  no  award  can  be  made,  208. 
waiver  of  objection  to  not  acting,  208. 
the  aibitrtton  may  not  delegate  to  each  other,  208. 
may  adopt  each  other's  opinion,  209. 
all  the  arbitrators  must  act  together,  209. 
separate  examination  of  witnesses,  irregular,  209. 
all  should  ezecnte  award  together,  209. 
power  to  appoint  umpire,  214 ;  see  tit.  Umpirb. 
appointment  of  uminre  sometimes  condition  precedent  to  acting, 
210. 
under  the  Lands,  Railways,  and  Companies  Clauses 
Acts,  210. 
disagreement  of  joint  arbitrators,  225 ;  see  tit.  Umpirk. 
dutjf  qf  the  arbitratore  when  award  hy  ten  than  aU  vaHdf  210. 

before  commencing  two  must  choose  a  third  to  act  with  them, 

210. 
enlarging  time  before  appointing  third  arbitrator,  210. 
recital  in  award  no  evidence  of  appointment  of  third  arbitra- 
tor, 515. 
two  may  act  alone,  if  third  refuse,  211. 
where  no  refusal,  third  must  be  consulted,  211. 
death,  refusal,  or  incapacity  of  one  of  two  arbitrators  under 

the  Lands,  Railways,  and  Companies  Clauses  Acts,  212,  213. 
what  not  a  refusal  to  act,  213. 
Power  and  duty  of  an  umpire,  214  ;  see  tit.  Umpirb. 

DXTTT   OF  THB  ARBITRATOR  IN  MAKING  HIS  AWARD,  234  ;  SeC  tit.  AWARD. 
How  TO  AWARD  ON  THB  CAU8B  REFERRBD,  336;  SCC  tit.  CaUSB. 

How  TO  AWARD  AS  TO  COSTS,  369 ;  see  tit.  Costs. 

How  to   award   under  the   Lands  Clauses  Act,  328;     see    tit.    Lands 

Clausbs  Consolidation  Act. 
What  directions  may  bb  given  in  thb  award,  393. 
Directions  under  the  general  powers  of  the  arbitrator,  395. 
what  kind  qf  eatitfaction  may  be  directed,  395. 

arbitrator  no  implied  power  over  person  or  land    of  partv, 

395. 
over  personal  estate  only,  395. 
no  power  to  award  lien  on  land,  395. 

or  to  direct  two  pairties  to  marry,  395. 
whether  arbitrator  may  awai^  other  satisfaction  than  money, 

395. 
awarding  defendant  to  keep  plaintiff's  goods,  396. 
bond  to  be  delivered  up,  396. 
begging  pardon,  396. 
no  power  to  order  tenant  to  replace  fixtures,  397. 

or  party  to  take  disputed  title  with  all  faults,  397. 
awarding  power  of  distress  invalid,  unless  dispute  respecting  right 

to  power,  397. 
matter  in  difference  necessitating  special  directions,  398. 

awsrding  agent  to  verify  vouchers,  398. 
regulating  future  payment  of  tithes,  398. 
ordering  indentures  of  apprenticeship  to  be  cancelled,  398. 
no  power  to  direct  illegal  act,  398. 

or  to  order  party  to  commit  a  trespass,  399. 
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dtrectUnu  a»  to  payment  qfrnrngy^  $99 ;  lee  tit.  Patubnt. 
OM  to  payment  tfinterettf  403 ;  tee  tit.  Interest. 
m  eOKB  qfpartnenk^f  404  ;  Bee  tit.  Partnership.  - 
as  toffwmy  an  mienmiiy,  408 ;  see  tit.  Indexnitt. 
ae  to  og€entm§  releaeesi  410 ;  sea  tit.  Release. 
a»  to  eseentinff  eonoeyaneet,  411 ;  see  tit.  Conveyance. 
09  to  allotting  Umdff  421 ;  see  tit.  Inclosurb  Act. 
m  mating  partition  qfUmdtf  423 ;  see  tit.  Partition. 
poweis  of  commissioiieis  of  psrtitioii,  423. 
directions  affectiiig  Btrangers  to  tke  Bubmissioii,  425 ;  see  tit.  Stranobr. 
directing  a  payment  to  be  made  to  a  etranger,  425. 

a  etranger  to  do  an  aet,  427. 
direetione  affeetmg  a  etranger^e  property ^  429. 
directions  under  a  power  to  award  what  shaU  be  done,  413. 
whether  ekntee  to  eay  what  ehedl  be  dame  eompuleory,  413. 
words  "  shall  or  may  **  construed  imperative,  413. 
award  to  e^joy  property  as  before,  bad,  414. 
that  nothing  be  done,  good,  414. 
direetiona  at  to  what  ehaU  be  done  held  vaUA,  415. 

no  objections  to  directions  allowed  ss  to  the  merits,  415. 
awarding  release  of  annuity,  415. 

undifidrd  shaies  of  tithes,  416. 
easement,  417. 
imposing  duty  of  repairing,  417. 
regulating  a  stream  of  water,  417. 
provision  fcNr  possible  change  of  course  of  stream,  418. 
directing  change  from  wooden  to  iron  machinery,  418. 
giving  liberty  to  sue  in  other  party's  name,  418. 
direetiotu  ae  to  what  ehaU  be  done  held  voidf  419. 
directing  entry  of  verdict,  418. 
awarding  too  large  a  right  of  way,  419. 
uncertain  direetions  mvulid,  419. 
not  speciffing  fixtures,  419. 

what  precautions  to  be  taken,  420. 
what  process  of  filtering  to  be  used,  420. 
.    arbitrsior  should  award  specifically  on  scientific  matters,  420. 
award  not  Bpecifying  capadty  of  drain  awarded,  421. 
The  award  how  far  iflected  by  a  mistake  of  the  arbitrator,  295  ;  see  tit. 
Mistake. 
efeet  of  eatrineie  etatemente  by  the  arbitrator  ehowing  a  miatake  on 
f,  300 
statement  by  arbitrator  of  wrong  reasons  for  decision,  301, 

whether  adroiiwible  to  impeach  award,  301. 
old  practice  to  act  on  such  statements  301. 

statement  of  reasons  delivered  with  award,  301. 
case  stated  with  award,  301,  302. 
letter  admitting  excess  of  jurisdiction,  302. 
affidavit  of  mistake,  302. 

statement  with  a  view  to  the  court's  opinion,  303. 
modem  rule,  statements  of  aibitrator  not  receivable,  303. 
letter  of  arbitrator  rejected,  303. 
of  barrister  arbitiwtor,  303. 
statement  to  explain  award,  304. 
letter  of  arbitrator  to  show  his  intention,  304. 
paper  delivered  with  award  to  limit  verdict,  304. 
in^ftury  by  the  court  qfthe  arbitrator^ e  grotmde  qf  awards  304. 
on  what  matters  arbitrator  has  awarded,  305. 
damages  up  to  what  date,  306. 

K   K  K 
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inqoiiy  in  open  oonrt,  305. 
in  equity,  306. 

not  without  oonaent  of  ptzties,  306. 
dtUy  qf  the  arbitrmtor  when  enqtomered  to  rai$e  a  pokii  qflatp,  310. 
danie  in  tabmisnon  when  compulsory,  310. 

when  enabling,  310. 
power  as  to  evidence  and  points  reserved  as  a  judge  at  Nisi 

PriuB,  311. 
how  to  state  a  case  in  an  award,  311 ;  see  tit.  Awakd, 

PBBSONAL  nCTBRBSTS  OF  TBB  AKBrmATOR,  433. 

arbitrator's  right  to  remuneration,  434. 

whether  arbitrator  can  sue  for  fees,  434. 

when  express  promise  to  pay  his  charges,  434. 

whether  remedy  for  fees  by  attachment,  434,  560. 

practice  not  to  deliver  award  until  fees  paid,  435. 
JiafaOity  of  the  arbitrator  at  Uw,  436. 
KaMUy  tR  re$peet  qf/eea,  436. 

arbitrator  attempting  to  extort  excessive  fiee,  436. 

whether  liable  to  action,  436. 

not  liable  to  attachment,  436. 

court  no  jurisdiction  over  arbitrator,  437. 

whether  excess  extorted  recoverable  by  action,  437. 

penalty  for  officer  of  court  taking  fees  in  certain  cases.  437. 
KaHUip  m  retpeet  if  the  award,  438. 

whether  arbitrator  liable  to  action  far  corrupt  award,  438. 

misconduct  of  arbitrator  a  misdemeanour  under  the  Lands  and 
Railways  Clauses  Acts,  438. 

arbitrator  directing  trespass  liable  to  action,  438. 

liability  for  appointii^  a  receiver,  438. 
UaMHiy  qf  th9  arbitrator  when  a  ttaJkeholder,  439. 

arbitrator  holding  chattel  to  abide  awaid,  439. 

bankruptcy  of  pvrty  depositii^;  it,  439. 

interpleader  on  adverse  claims,  439. 

liability  of  arbitrator  fbr  money  had  and  received,  439« 

to  whom  arbitrator  should  deliver  chattel,  440. 

liability  of  arbitrator  to  trover  for  the  cbattel,  441. 

avrard  evidence  of  no  conversion,  519. 
liability  of  the  arMtrator  in  equity,  441. 

arbitrator  made  defendant  to  a  bill  to  impeach  award,  441, 677. 
may  generally  demur,  441. 

bill  to  impeach  avrard  for  mistake,  arbitrator  should  not  be 
made  party,  442. 

striking  out  arbitrator's  name  as  defendant,  442. 

arbitrator  cannot  demur  when  gross  misconduct  charged,  442. 

costs  may  be  prayed  against  corrupt  arbitrator,  442. 

no  decree  against  arbitrator  except  for  costs,  443. 

arbitrator  need  not  answer  as  to  grounds  of  award,  443. 
but  must  as  to  charge  of  corruption,  443. 

arbitrator  may  be  entitled  to  costs,  443. 

condemned  to  pay  costs  when  corruption  proved,  443,  668. 
testimony  by  the  arbitrator,  444. 

arbitrator  ealied  at  a  witnett,  444. 

not  privileged  to  refuse  testimony,  444. 

need  not  state  grounds  of  award,  444. 

inquiring  of  arbitrator  whether  he  considered  a  matter,  445. 

arbitrator  may  prove  proceedings  in  the  reference,  445. 

proving  admissions  made  by  parties  before  him,  445. 

what  admissions  receivable,  446. 
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not  admissioiiB  with  a  view  to  a  compromise,  446. 
tfohtntary  atatementt  by  the  arbitratorf  447. 

whether  arbitrator  thouid  state  g;roimd8  of  award  to  a  party, 

447. 
affidavit  by  arbitrator  of  mistake  in  award,  448. 
to  explain  award  not  receivable,  448. 
as  to  proceedings  in  the  reference,  448. 
whem  the  atHtrator  if  a  bmriiter,  448. 

barrister  arbitrator  not  usually  make  affidavit,  448. 
using  aibitrator's  notes  on  motion  to  set  aside  award,  449. 
banister  arbitrator  declining  to  explain  to  the  parties,  449. 
whether  court  can  notice  explanatory  letter  of  arbitrator,  450. 
court  inquiring  of  the  arbitrator  the  grounds  of  his  award,  450. 
court  not  amend  verdict  by  notes  of,  602. 
misbehaviour  of,  when  bill  in  equity  only  remedy,  614. 

ARREST,  reference  of  cause  no  discharge  of  defendant  firom,  89. 
award  no  discharge  of  defendant  fix>m,  465. 
privilege  from,  attending  reference,  175. 
of  party  on  attachment,  583. 

ARREST  OF  JUDGMENT  prohibited  by  agreement  not  to  sue,  71. 

ASSAULT,  indictment  for,  referable,  15. 

ASSENT  to  reference,  bind  stranger,  29. 

ASSETS,  reference  when  admission  of,  by  executor,  36 ;  see  tit.  Exbcutob. 

by  assignee    of  bankrupt,  41 ;    see  tit. 

ASBIGNXB. 

award  as  to ;  see  tit.  Ezscutob. 

ASSIGNEE  of  bankrupt,  reference  by ;  see  tit.  Banksupt. 
of  insolvent,  reference  ^j ;  see  tit.  Insolyxnt. 
of  insolvent  petitioner,  reference  by,  42. 
of  bankrupt  depositor  in  a  Savings'  Bank,  42, 
of  right  in  difference  cannot  sue  on  awani  in  his  own  name,  485. 

may  sue  the  assignee  if  he  receive  the  sum  awarded,  465. 
of  judgment  bound  by  award,  674. 

ASSIGNING   BREACHES    in  action  on  the  arbitration  bond,  499 ;  see  tit. 
Plbading. 

ASSISTANCE,  WRIT  OF,  to  enforce  award  in  equity,  541. 

ASSIZE,  JUDGE  OF,  submission  by  order  of,  77. 

ASSOCIATE  draws  up  order  of  reference,  168.    . 

ASSUMPSIT  on  an  awaid,  484 ;  see  tit.  Action. 

ATTACHMENT  lies  to  enforce  submission,  89. 

for  breach  of  agreement  not  to  sue,  70. 

for  preventing  av^ard  being  made,  101. 

for  revoking  submission  made  rule  of  court,  149. 

to  compel  attendance  of  witness,  174. 

production  of  documents  by  the  parties,  184. 
not  lie  against  arbitrator,  437. 
avrard  in  equity  enforced  by,  541. 
-Enforcing  tbb  award  bt  attachmsnt  at  law,  557. 
In  what  cases  an  attachment  will  be  granted,  558. 
<mly  when  submitnon  a  rule  ofctmrtf  558. 

when  submission  a  rule,  not  performing  award  contempt  of 

court,  558. 
when  attachment  first  granted  at  common  law  to  enforce  award, 
558. 
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ATTACHMENT,  (eonimmed), 

•ttachmmit  in  eiiiiity,  568. 
under  sUi.  Will.  III.,  559. 
Uai  when  aabmuMoo  «•&  be  aude  a  role,  559. 

and  not  otherwise,  559. 
not  when  oawe  hia  ibeted  by  death,  559. 
lie«  to  enlbrae  award  oa  wdictment,  560. 
/or  wh«m  <mif  ybr  what  oa  atiaekmmU  wiil  bt  grmUed,  560. 
for  party  or  repmentatiye,  560. 
not  for  a  itraager,  560. 
whether  for  arbitrator,  434,  560. 
attachment  lies  i£  award  not  perfonned,  560. 
to  compel  plaintiff  to  diuniM  bill  in  eqisty  pursuant  to  award, 

542. 
tot  costs  as  well  a«  damtget  awarded,  560* 
for  money  oreipttd  on  taking  up  awardf  561. 
not  for  interest  on  sum  awarded,  561. 
who  not  Uabk  to  be  attockedf  561. 

not  peers  or  members  of  parliament,  561. 
or  executor  of  party,  561. 

liability  of  executors,  trustees,  and  assignees,  when  parties,  562. 
whether  husband  of  woman  in  defouh,  562. 
when  bankrupt,  159, 582. 
not  public  officer  defendant  by  statute,  562. 
not  a  corporation  as  such,  562. 
party  beyond  jurisdiction,  563. 
on  what  awardt  attachment  r^fiued^  563. 

when  award  does  not  order  payment,  563. 

directs  A.  or  B.  to  do  sict,  563. 
unreasonable  award,  563. 
whether  on  parol  award,  563. 
when  mistake  in  award,  564. 
not  when  validity  of  awaid  donbtfol,  564. 
not  when  delay  in  applying  unexplained,  565. 
No  proceeding  by  attachment  and  action  at  the  same  time,  565. 
old  rule,  attachment  granted  though  action  brought,  565. 
party  sometimes  put  to  his  election,  566« 
attachment  granted  on  discontinuing  action,  566. 
filing  affidavit  of  debt  not  bar  attaclunent,  566, 
if  action  brought,  attachment  discharged,  566. 
imprisonment  for  contempt  not  bar  action,  566. 
Steps  necessary  to  bring  the  party  into  eontempt,  567. 
Demandhiff  perfomumae  of  the  award,  567, 

submission  must  be  made  role  of  court,  567. 

rule  no  relation  back,  567. 

demand  of  performance  must  be  made,  567. 

though  party  not  paid  at  time  and  place  prescribed,  567. 
not  good  pending  motion  to  set  aade  award,  567. 
must  be  by  all  parties  entitled,  568. 
or  under  power  of  attorney  from  all,  568. 
agent  to  demand  money  must  act  under  power  of  attorney,  568. 

not,  when  demand  to  execute  a  deed,  568, 
demand  by  attorney,  whether  good,  568. 

when  party  has  not  attended  to  receiye  sum  awarded, 
569. 
condition  precedent  must  be  performed,  569. 
demand  must  be  only  of  what  is  well  awardedi^  569. 
of  precise  tmng  awarded,  570. 
errvice  of  the  rule,  award,  and  other  doeumente,  570. 
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service  must  be  penonal,  570. 
copy  of  award  and  rule  must  be  left,  570. 
so  ol  aUocator  and  agenf  s  power  of  attorney  (if  any),  570. 
originals  must  be  shown,  570. 
notice  of  enlargement  of  time  must  be  given,  571. 
verbal  notiee  sniBeient,  571. 
serving  submission  not  requisite,  571. 
tendering  copies  and  leaving  them  good  service,  571. 
no  attachment,  if  party  cannot  be  served,  572. 
unless  award,  ftc,  already  in  his  possession,  572. 
what  error  in  copies  served  fittal,  572. 
The  course  of  the  motion  for  an  attachment,  573. 
tgfkUnritf  on  the  motion/or  an  attachment,  573. 

when  cause  reftrred,  affidavits  must  be  entitled  in  it,  573. 
when  refierence  out  of  court,  no  title  necessary,  573. 

often  entitled  in  the  matter,  573. 
affidavits  on  shoi?ing  cause  entitled  in  the  same  manner,  573. 
so  also  rule  to  show  cause,  573. 
so  also  affidafvit  of  service  of  rule  nisi,  574,  583. 
after   attachment  granted,  title  should  be  **  Queen  against 

party,"  574. 
objection,  vrant  of  title,  cannot  be  wdved,  574. 
award  must  be  verified  by  affidavit,  574. 

should  be  shown  made  in  time,  574. 
enlargements  of  time  must  be  verified,  574. 
unless  part  of  nils  with  submission,  575. 
affidavit  must  show  demand  and  service,  575. 
execution  of  power  of  attorney,  576. 
notice  of  enlargement,  576. 
non-performance  of  award,  576. 
performance  of  condition  precedent,  576. 
misnomer  in  affidavit,  576. 

attachment  granted  on  copy  of  award,  original  lost,  576. 

on  affinnation  of  a  Quaker,  &c.,  576. 
the  rtde  nitifor  an  attaehment,  577. 

cannot  be  moved  for  on  last  day  of  termi  577. 

nor  cause  shown  on  that  day,  577. 

may  be  moved  against  one  o!  several  defendants,  577. 

separate  attachments  for  separate  sums,  577. 

rule  drawn  up  on  reading  what,  577. 

on  reading  rule  embodying  submission,  award,  and  affidavits, 

577. 
Master  may  refuse  to  draw  up  rule  on  unstamped  award,  244, 

577. 
rule,  rule  nisi  only,  578. 

service  of  rule  nisi  must  generally  be  personal,  578. 
waiving  want  of  personal  service,  578. 

by  appearing,  by  consenting  to  enlarging  rule,  578. 
what  nuKjf  be  thoumfbr  eaute  against  the  rule,  578. 

irregularity  in  demand  or  service  of  documents,  578. 

defect  in  affidavits,  579. 

defects  on  face  of  award,  579. 

not  misconduct  of  arbitrator  or  matter  omitted,  579. 

award  made  after  time  elapsed,  579. 

after  revocation,  580. 
validity  of  award  but  doubtful,  580. 
party  not  liable  to  attachment,  580. 
award  performed  as  far  as  possible,  580. 
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when  bankraptcy  an  answer,  581. 
when  claim  baned  by  certificate,  581. 
inability  to  pay  from  want  of  means  no  answer,  582. 
cross-demand  no  answer,  582. , 
foreign  attachment  no  answer,  582. 
ditekarging  or  making  ab$ohUe  ike  rulet  582.  . 

cross-motion  to  set  aside  award  heard,  with  motion  for  attach- 
ment, 582. 
rule,  when  discharged  with  costs,  583. 
making  role  absolute,  no  cause  shown,  583. 

title  of  affidavits,  583.    . 
making  rule  absolute  on  terms,  583. 
Proeeedmgt  on  the  attaeksnent,  583. 
drawing  up  rule,  583. 
procuring  attachment,  583. 
arresting  party  in  contempt,  583. 
attachment  on  award,  dvil  process,  583. 
setting  aside  attachment,  on  what  affidavit,  584. 
officer  making  axrest  not  entitled  to  receive  amount  award- 
ed, 584. 
party  in  contempt  imprisoned,  584. 

sometimes  examined  on  interrogatories,  584. 

fined  and  imprisoned,  if  reported  in  contempt,  584. 

dischai^ged,  if  Master  report  him  not  in  contempt,  585. 

discharge  no  bar  to  bill  in  equity  to  enforce  award,  527. 

discharging  on  bail  to  appear  and  be  examined,  585. 
practice  in  the  Common  Pleas,  585. 

party  arrested,  discharged  on  recognizances,  585. 

interrogatories,  reported  in  contempt,  586. 

affidavits  in  mitigation  and  aggravation,  586. 

brought  up  for  judgment  and  sentenced,  586, 587. 
discharging  bankrupt  as  to  debt  covered  by  his  certificate,  587. 
discharging  insolvent,  588. 
costs  of  attachment,  588. 

ATTACHMENT,  FOREIGN.    See  Fossiok  Attaohmsnt. 

ATTAINTED  PERSON  cannot  refer,  20. 

ATTESTING  WITNESS  to  submission  compelled  to  make  affidavit  of  execu- 
tion,  547. 

must  be  called  on  a  trial  to  prove  it,  514. 
to  award  should  verify  it,  574. 

ATTORNEY,  power  of,  to  bind  client  by  reference,  32. 

of  cause,  32. 

of  all  matters  in  difference,  32. 
power  of  solicitor,  33. 

consent  of,  good  for  enlargement  of  time,  33, 143. 
to  make  submission  rule  of  court,  33. 
clerk  of,  no  power  to  consent  to  appointment  of  umpire  by  lot,  33, 

222. 
of  corporation,  authority  to  refer  need  not  be  under  seal,  34, 597. 
when  personally  bound  by  refeningi  33. 
may  refer  appeal  at  Quarter  Sessions,  34. 
not  suit  in  equity  as  to  infant  plaintifl^,  34. 
attending  reference  privjl^;ed  from  arrest,  175. 
demand  by,  of  sura  awarded,  568. 
has  a  lien  on  sum  awarded,  467. 
enforcing  lien  by  rule  of  court,  467. 
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not  unleas  claim  free  from  doubt,  467,  594. 
when  lien  paramomitto  claim  of  asngpiees,  467. 
set  off  of  cross  sums  awarded  subject  to  lien  of,  468. 
practice  before  and  since  new  rules,  468. 
setting  off  cross-judgments  awarded,  468. 
bill  of,  award  to  pay  amount  of,  283,  284. 

ATTORNEY  AND  CLIENT,  awarding  costs  as  between,  323,  375. 

taxing  costs  as  between,  605. 

ATTORNEY  GENERAL,  Arbitrator  as;  112. 

•  consent  of,  to  reference  of  cbarity  suit  necessary,  29. 
to  enforce  award  in  charity  suit,  542. 

ATTORNEY,  POWER  OF.    Agent  making  demand  of  money  awarded  most 
have,  568. 

ATTORNEY,  WARRANT  OF,  taking,  to  enforce  award,  50. 

as  to  possession  of  lands,  51. 

AUTER  DROIT,  demand  in,  a  matter  in  difference,  118. 

AUTHORITY  of  agent  to  refer,  what  sufficient,  81. 
of  arbitrator ;  see  tit.  Ajlbit&ator. 
of  umpire ;  see  tit.  Umpire. 
of  court ;  see  tit.  Court. 
of  equity ;  see  tit.  EauiTY. 

AVERMENTS  in  pleading  an  award,  491 ;  see  tit.  Plvadino. 

in  plea  stating  award  in  equity,  532  ;  see  tit.  Eauirr. 
in  bill  to  set  aside  award,  676 ;  see  tit.  EauiTT. 

AWARD,  preyenting,  breach  of  submission,  100 ;  see  tit.  Submission. 
when  to  be  made,  130  ;  see  tit.  Arbitrator. 
interlocutory,  making,  198. 
on  part  by  arbitrators  precludes  umpire  acting,  226. 

How  THB   AWARD  IS  TO  BR  MADE. 

Formal  requisites  of  the  award,  236. 
Making  the  award,  236. 

award  must  follow  submission,  236. 
parol  award  valid,  236. 
signing  award,  237. 
joint  execution  by  all  arbitrators,  237. 
practice — ^two  copies  made,  237. 
awwd  under  the  Lands  and  Railways  Clauses  Acts,  237. 
declaration  of  arbitrator  to  be  annexed,  237. 
pubUMug  the  award,  237. 

award  published  when  executed,  238. 

by  all  arbitrators,  238. 
publishing  to  the  parties,  238,  617. 
deHnertHg  the  award,  239. 

awurd  when  maide  ready  to  be  delivered,  239. 
when  deHvery  necessary,  239. 
delivery  on  payment  of  fees,  239. 

award  under  the  Lands  Clauses  Act  to  be  delivered  to  the 
promoters,  240. 
stampmff  the  award,  240 ;  see  tit.  Stamp. 
Form  of  the  award,  244. 

any  words  expressing  a  decision  an  award,  244. 
no  recitals  necessary  in  award,  245. 
award  need  not  show  jurisdiction,  245. 
what  recitals  advisable,  246. 
specifying  matters  in  diflierenee,  246. 
ftlse  recitals  not  give  authority,  246. 
9ot  vitiate  award,  247. 
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certiikate  addreiaed  to  the  ofieer  of  the  ootui,  248. 
The  award  roust  he  entire,  249. 

sward  cannot  he  made  in  pirtat  249. 
consulting  as  to  parts,  249. 
arhitrator  empowered  to  make  several  awards,  249.  - 
The  award  must  he  final,  250. 

^€ct  ^ciaute  **  iia  quod  flat  de  prammig,*'  m  M^mttstsii,  250. 
old  rule  when  no  *'  ita  quod"  award  on  part  good,  250. 
modem  rule — whether  parties  intend  award  to  be  on  all  mat- 
ters, 251. 
arhitrator  empowered  to  make  several  awards,  251. 
omitting  to  decide  matter  not  hrought  forward,  251. 

Doi-hfOttght  forward  as  a  matter  in  difference,  252. 
moard  wrid  ^nutiter  Irft  undecided,  252. 

ezeeptiBg  matter  firom  decision  on  fiioe  of  award,  253.- 
awarding  nothing  due  at  present,  254. 

nothing  due  at  date  of  reference,  254. 
matters  not  to  he  matters  in  difference,  255. 
award  showing  matter  left  undecided,  255. 
awarding  in  one  sum  on  all  matters,  256. 
clerical  error  in  description  of  subject  matter,  256. 
omitting  to  award  balance  of  set-off  to  defendant,  257. 
arhitrator  making  partition  of  land  must  direct  conveyances, 

2&7. 
emJBsion  not  appearing  on  foce  of  award,  256. 
award  had,  omission  being  proved,  259. 
foiling  to  decide  ejectment,  258. 
admitted  demand  is  a  matter  Sm  difference,  258. 
not  so,  a  claim  abandoned,  258. 
omifctiag  to. award  on  daim  to  indemnity,  258. 
proof  t£it  matter  is  omitted  must  he  dear,  258. 
arhitrator  must  decide  the  question,  not  settle  the  case,  259. 
omitting  to  dedde  as  to  all  parties,  259. 
awardii^  on  the  osnae  and  costs,^  260  ;  see  tit.  Cause,  Costs. 
award  qftnuhial  releaaet  a  deekkm  qf  all  molten,  260 ;  see  tit. 

Rblease. 
rule,  aufatdinff  deprmmiiaig,  260. 

award  de  praemisBis  presumed  final,  260. 
purporting  to  be  on  all  matten,  an  sward  de  praemiasis,  261 . 
0npard  de  pramoerie  general  Jbtdrng  prenumedflnal,  262. 
awaiding  a  gross  sum  on  ail  matters,  262. 
instances,  262. 
award  de  pnendme particular  flndinffpretumedflnal,  264. 
respecting  banking  account  ongeaersl  reference,  264. 
ordering  release  to  daybefore  submission,  265^ 
on  cause  only,  presumed  no  other  matters  in  difference,  265. 
whether  matter  preiumed  decided  when  award  eilent,  265. 
award  silent  dedaion  sometimes  presumed,  265. 
deddtng  action,  silent  as  to  equitable  claim,  held  good,  266. 
dedding  action,  silent  as  to  defendant's  claim,  hdd  good,  266. 
silent,  sometimes  not  presumed  a  decision,  269. 
on  action,  silent  as  to  daim  beyond,  held  had«  267. 
on  action,  silent  as  to  daim  for  indemnity,  bad,  268. 
ecnditional  award,  268. 

event  conditional  on  volnntary  act  of  opponent,  268. 
what  condition  may  be  good,  269. 
conditional  direction  valid,  269. 

to  do  act  on  stnmger's  land,  on  condition  stranger  consents, 
269. 
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award  conditioned  to  be  void  on  a  certain  event,  bad,  270. 
altematwe  oward  good,  270. 

to  pay  by  instalments,  or  on  fulore  of  one,  to  pay  whole  sum 

at  once,  270. 
one  alternative  uncertain  or  impossible,  271. 
award  reserving  or  delegating  judicial  authority  ^  271. 

arbitrator  may  not  reserve  or  delegate  anthority,  271,  272. 
reservation  of  future  power  to  himself  bad,  272. 
when  reservation  mere  excess,  may  be  good  for  the  rest,  272. 
award  to  abide  by  the  dedsion  of  another  bad,  273. 
partial  delegation  bad,  273. 
to  repair  to  satisfibction  of  another,  273. 
delegating  to  party  to  dedde  in  his  own  cause,  273. 
exception  delegating  to  the  Master  the  taxing  of  costs,  273. 
Master  ministerial  officer,  274. 
award  reserving  or  delegating  mmuteriat  duty,  274. 
arbitrator  may  delegate  ministerial  duty,  274. 
measurement  of  land,  274. 
whether  valuer  ministerial  officer,  275. 
reserving  power  to  settle  deeds,  275 

reservation  to  arbitrator  void,  275. 
to  stranger  void,  276. 
to  counsel  valid,  276. 
counsel  act  ministerially,  276. 
to  court,  if  they  think  fit,  277. 
The  award  must  be  certain,  277. 
what  certainty  requisite,  277 

certainty  to  a  common  intent,  277. 
award  need  not  specify  time,  277  ;  or  place,  278. 
bad,  if  doubtful  whether  matter  decided,  278. 
bad,  if  doubtful  how  matter  decided,  278. 
not  finding  as  to  assets,  279. 
awarding  separately  on  separate  matters,  279. 
certainty  as  to  the  anumnt  awarded,  279. 

arbitrator  must  fix  amount  to  be  paid,  279. 
instances  of  awards  not  spediying  sums,  279. 
to  pay  money  due  for  task  work,  279. 

so  much  as  the  land  is  worth,  279. 
airears  of  rent,  229. 
according  to  market  price,  279. 
sufficient  to  release  securities,  280. 
money,  received,  if  any,  280. 
share  of  expenses,  281. 
of  joint  damages  to  plaintiff  and  stranger  to  cause,  281. 
certainty  as  to  costs  awarded,  281. 

arbitrator  need  not  ascertain  amount  of  costs,  281. 

except  costs  in  infierior  court,  282. 
giving  rule  for  computing  amount,  282. 
made  certain  by  referenee  to  other  document,  283. 
costs  of  reaferenoe  taxable  on  rule  of  court,  283. 
award  when  presumed  certain,  283. 

not  specifying  amount,  presumption  no  dispute  about  it,  284. 
to  pay  interest  from  date  of  last  settlement,  284. 
to  pay  debt  in  proportion  to  shares  in  ship,  284. 
to  pay  amount  of  bill  delivered,  284. 
to  pay  distributive  shares,  285. 
•  certainty  as  to  general  directions,  285. 

arbitrator  awarding  security  must  specify  its  nature,  285. 
must  specify  property  to  be  delivered  up,  286. 

L  L  L 
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veuoBftble  prddaon  suffldeiit,  286. 

to  pull  down  nuisaiioe  on  defendant's  land,  286. 

defendant  or  his  ezecutora  to  releaae,  286. 

not  deciding  which  of  two  parties  to  do  act,  287. 
The  award  moat  be  mutual,  287. 

must  benefit  both  parties,  287. 

compensation  awaided  must  be  in  discharge  of  claim,  288. 

old  rule  of  construction,  288,  325. 

modem  rule,  326. 

award  de  pnemissis,  288. 

sum  awarded  presumed  in  satiafiution,  289. 

manifestly  unequal,  289. 

when  infeots  parties,  25,  290. 

when  married  women  parties,  22,  290. 
The  award  must  be  possible  and  consistent,  291. 

impossible,  unintelligible,  bad,  291. 

contradictory,  repugnant,  bad,  292. 

finding  for  defendant  on  inconsistent  pleas,  293. 

whether  must  be  reasonable,  294. 
Award  how  far  affbctsd  bt  mibtaks  of  AwmmATOE,  294 ;  see  tit. 

MI8TAKB. 

^iMirif  wAsM  arbitrator  empowered  to  raiee  a  point  qf  law,  310 ; 
see  tit.  Aabitbatoe. 
should  state  fects,  not  evidence,  311. 
should  find  positively,  311. 
stating  abstract  legal  propositions,  312. 
point  intended  to  be  left  for  court's  decision,  312. 
should  provide  fer  the  events  of  the  court's  opinion,  312, 314. 
raising  point  as  to  validity  of  custom,  313. 

as  to  judgment  non  obstante  veredicto,  313. 
deciding  caae  first,  then  raising  point  for  court,  313. 
awarding  hypothetically,  314,  315. 
Award,  thovoh  bad  vx  part,  whbn  oood  for  thb  rbst,  316. 
whom  the  bad  part  qftke  award  ie  eeparabUf  316. 
may  be  good  if  all  matters  wdl  decided,  316. 
bad  in  part  for  excess,  316. 
excess  as  to  costs,  316. 

as  to  entry  of  verdict,  317. 
as  to  entry  of  judgment,  317. 
as  to  strangers,  317. 
as  to  relesses,  318. 
as  to  suits,  318. 

as  to  directions  what  to  be  done,  318. 
future  repairs,  319. 

hypothetical  provisions  for  the  Aiture,  319. 
as  to  reservation  of  authority,  319. 
who  may  complain,  award  wholly  bad  for  excess,  320. 
bad  as  to  illqifal  subject-matter,  320. 
when  excess  a  condition  precedent,  321. 
bad  part  separable,  though  no  excess,  322. 
uncertain  as  to  part,  322. 
aUematise,  one  alternative  bad,  322. 
when  the  bad  part  qfthe  award  U  imqfarable,  322. 
award  wholly  void,  322. 
excess  inseparable,  award  void,  322 

award  of  one  sum  indudmg  matters  not  referred,  323. 
lease  for  too  long  a  term,  323. 
price  to  be  paid  at  a  future  day,  323. 
costs  as  between  attorney  and  client,  323. 
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making  mumthoriKed  deductions,  324. 
direction  depending  on  the  excess,  324. 
difficolty  in  separating  bad  and  good  parts,  325. 
old  rule,  award  good  if  something  weU  awarded  to  each,  325. 
modem  rule,  award  bad  if  reciprocity  altered,  326. 
costs  affected  by  Yoid  part,  327. 
excess  affecting  decision  as  to  residne,  327. 
What  dirsctions  mat  bb  oivbk  in  thb  awabd,  393 ;  see  tit.  Arbi- 

TBATOB. 

how  to  award  under  the  Lands  Clauses  Act,  328 ;  see  tit  Lands 

Clausbs  Consolidation  Act. 
how  to  award  on  the  cause  referred,  336;  see  tit  Oausb. 
how  to  award  as  to  costs,  369 :  see  tit.  Costs. 
what  are  costs  of  the  award,  370. 
Effbct  of  thb  award,  455. 

the  award  a  final  judgment  M  law  and  equUy,  455. 

discharge  of  daim  referred  when  new  duty  created  in  lieu, 

502. 
reductio  in  possessionem  of  wife^s  choses  in  action,  460. 
certificate  equally  final,  455. 
in  equity  as  a  decree,  456. 

sometimes  effective  in  equity,  thou^  made  after  time,  456. 
parol  valid,  456. 
under  seal  no  deed,  456. 
cannot  be  made  a  record  at  law,  64,  591. 
may  be  made  order  of  equity,  535,  552. 
eJTeet  qfa  eolorabk  award,  456. 

agreement  in  Scotland  put  into  form  of  a  submission  and  de- 
creet arbitral,  456. 
^eet  qfan  award  on  matten  in  difference  not  hremght  fbfward, 
457. 
no  action  lies  for  matters  within  submission,  457. 
arbitrator  concluded  by  former  award,  457. 
effect  of  award  on  demand  r^ected  by  arbitrator,  457. 
whether  suit  will  lie  in  equity  for  matter  omitted,  458. 

accidental  omission,  458. 
party  made  to  account  for  item  omitted,  458. 
not  conclude  matters  not  in  difference,  458. 
no  waiver  of  extrinsic  objections,  459. 
^eet  qfan  award  on  tome  epeeial  maitere,  459. 
on  a  cause  referred,  459 ;  see  tit.  Causb. 
on  costs,  459 ;  see  tit.  Costs. 
on  the  rights  of  a  married  woman,  460. 
on  matters  not  referable,  460. 
on  matters  criminal,  460. 
ej'eet  qfan  award  to  tranrfer  property,  460. 
cannot  transfer  right  to  land,  460. 

nay  decide  title  as  between  parties,  461 . 
not  give  title  as  against  a  stranger,  461. 
cannot  transfer  personid  property,  462. 

transferring  title  to  chaUel  deposited  to  abide  award,  440. 
award  by  statute  may  operate  as  a  conveyance,  462. 

award  under  Incloeure  Act,  462 ;  see  tit.  Inclosurb  Act. 
fjfeet  qfan  award  on  thepartiee  and  strangers,  464. 
on  infants,  464 ;  see  tit.  Infants. 

corporations,  464  ;  see  tit.  Corporations. 

parties  added,  464;   see  tit.  Partus  to  thb  rbfbrencb. 

agents,  464  ;  see  tit.  Agents. 

attomies,  464  ;  see  tit.  Attorney. 
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executors,  37|  38,  464 ;  lee  tit.  Ezbcutor. 
trustees,  464  ;  see  tit.  T&vstbb. 
assignees,  464 ;  see  tit.  Asbionkb. 
public  officer,  464  ;  see  tit.  Public  opficbr. 
strangers  to  submission,  464  ;  see  tit.  Stbanobb. 
award  no  discharge  of  defendant  from  arrest,  465. 
proceeding  with  cause  after  award,  465. 
assigning  contingent  right  before  award,  465. 
effect  of  the  award  on  the  arbitrator,  465 ;  see  tit,  Arbi- 
tbatob. 
effect  of  an  award  on  a  party  bankrupt,  465 :  see  tit.  Bankrupt. 
^eet  qf  an  award  on  the  attorney's  Uen  /ifr  eoete,  467 ;  see  tit. 

AlTORNBT. 

effect  qfan  award  under  the  vanoue  kmde  iff  eubmistknu,  469 ;  see 

tit.  Submission. 
agreement  to  make  award  rule  of  a  court  of  law,  64. 
enforcing  award  by  action,  484  ;  see  tit.  Action. 

by  attachment,  557  ;  see  tit.  Attachmxnt. 

by  execution  under  the  statute  of  Victoria,  589 ;  see 

tit.  Ezbcution. 
by  judgment  and  execution  in  the  cause  referred, 

599;  see  tit.  EzBCunoN. 
by  bill  in  equit>,  524 ;  see  tit.  Eauirr. 
by  motion  and  petition  in  equity,  538;  see  tit. 
EauiTT. 
pleading  an,  491  ;  see  tit.  Plbadino. 
plea  of,  in  bar  to  action,  502 ;  see  tit.  Plba. 

to  bill  in  equity,  531 ;  see  tit.  Eauixr. 
effect  of,  in  evidence,  516 ;  see  tit.  Etidbncb. 
^eet  qf  awarde  under  particular  $tatute$f  469. 

awards  under  statute  concerning  bankrupts,  469;   see  tit. 
Bankrupts. 

insolvents,  469 ;  see  tit.  Insolvbnts. 
savings'  banks,  469  ;  see  tit.  Savinob*  Banks, 
friendly  societies,  469  ;  see  tit.  Vribndlt  Socibtibs. 
'masters  and  workmen,  469;  see  tit.  Mastbrs  and 

WORKMBN. 

ecclesiastical,  &c.  corporations,  470 ;  see  tit.  Ecclbsi- 

ASTICAL  AND  CoLLBOIATB  €k>RP0RATI0NS. 

prisoner's  expenses,  470;    see  tit.  Countibs    and 

Boroughs. 
Lands,  Railways,  and  Companies  Clauses  Acts,  470 ; 
see  tit.  Lands    Clausbs   Consolidation  Act; 
Railways  Clausbs  Consolidation  Act;  Com- 
PANiBs  Clausbs  Consolidation  Act. 
Inclosnre  Acts,  470 ;  see  tit.  Inclosurb  Act. 
effect  of  altering  an  award,  134,  470 ;  see  tit.  Altbration. 
effect  of  a  defective  award,  471. 

taking  advantage  of  defects  by  plea,  471,  505 ;  see  tit.  Plba. 
by  demurrer,  472,  495,  531;  see  tit,  Plbading, 

EauiTY. 
by  evidence,  472,  521 ;  see  tit.  Etidbncb. 
by  motion  to  set  aside  award,  472,  613 ;  see  tit. 

Sbttino  ASIDB. 
by  motion  to  set  aside  judgment  in  cause  referred, 
661 ;  see  tit.  Sbttino  Asidb. 
imiieaching  award  in  equity,  665  ;  see  tit.  Equity. 
How  award  should  be  performed,  473 ;  see  tit.  Pbrformancb. 
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BAIL,  discharge  of,  by  reference  of  action,  88. 
of  repleTUi  sureties,  88. 

indulgence  to,  on  execution  against  defendant,  685. 
discharging  a  party  attached  on,  to  appear  and  be  examined,  585. 

BALANCE  not  awarded  to  defendant,  setting  aside  award  for,  631. 

BANKRUPT,  matters  concerning  estate  of,  referable  nnder  statute,  10. 
cannot  be  party  to  the  reference,  41. 
reference  by  assignee  of  40,  91. 

valid  through,  without  creditor's  consent,  40. 
consent  need  not  be  averred  in  action  on  the  award,  42, 

497. 
no  stamp  on  submission  or  award,  91,  241. 
personal  liability  of  assignee,  40,  42. 
reference  when  admission  of  funds  in  hand,  41,  42. 
assignee  adopting  previous  reference  by  bankrupt,  41. 
when  li&le  to  attachment  on  the  avranl,  562. 
may  move  to  set  aside  award,  642. 
recent  appointment  no  excuse  for  not  moving  in 
time,  626. 
making  submission  order  of  Court  of  Bankruptcy,  91, 553. 
bankruptcy  no  revocation  of  submission,  157;  see  tit.  Rbyooa- 

TION. 

of  opponent,  plea  of,  to  action  for  revocation,  150. 

plea  of,  513  ;  see  tit.  Plba. 

award  not  avoided  by  subsequent,  465. 

sum  awarded  good  petitioning  creditor's  debt,  466. 

so  penalty  in  arbitration  bond,  on  breach,  466. 

when  claim  to  debt  awarded  barred  by,  466. 

no  bar  to  daim  for  costs  not  proveable,  466. 

when  answer  to  motion  for  attachment,  581,  585. 

when  ground  of  discharge  fix>m  attachment,  587. 

no  ground  for  setting  aside  judgment  in  cause  referred, 
663. 
lien  of  attorney  of,  on  sum  awarded,  467. 
whether  bankrupt  may  move  to  set  aside  award,  641. 
depositing  chattel  to  abide  award,  liability  of  arbitrator,  439 ;  see 
tit.  Arbitratok. 

BARRISTER  as  counsel ;  see  tit.  Counsel. 

to  certify  rules  of  savings'  banks,  reference  to,  43,  98, 110. 
arbitrator  between  counties  and  boroughs  by  statute,  109. 
arbitrator  not  make  affidavit,  448 ;  see  tit.  Arbitrator. 

not  on  motion  to  set  aside  award,  643. 

notes  of,  not  to  be  used  on  the  motion,  449,  643. 

letter  of,  whether  receivable  by  the  court,  303,  450. 

BILL  IN  EQUITY,  how  to  award  on,  367 ;  see  tit  Cause. 

award  suit  to  be  dismissed,  final,  367. 
to  enforce  award,  524  ;  see  tit.  EauiTT. 
for  specific  performance  of  contract,  reference  fiuling,  687 ; 

see  tit.  EauiTT. 
to  set  aside  award,  675 ;  see  tit.  Equity. 
when  only  remedy  for  misbehaviour  of  arbitrator,  614. 
against  arbitrator,  when  it  lies,  441 ;  see  tit.  Arbitrator. 
defendant  moving  to  dismiss,  pursuant  to  award,  542. 

BLANK  in  submission  for  limit  of  time  for  mskiug  award,  132. 
BOARD  OF  TRADE,  appointment  of  umpire  by,  215,  218. 

power  transferred  to  Commissioners  of  Railways,  216, 


870  INDEX. 

BOND,  subminion  by,  penalty  not  limit  damages,  55. 

idtering  nibmiaiion  by  bond,  55. 

separate  bonds — ^two  bonds  many  parties— bond  to  arbi- 
trator, 55. 

stamp  on  bond,  56. 

effect  01,  5o« 

soffident  writing  nnder  Statute  of  Frands,  56. 

areiments  in  action  on,  498 ;  see  tit.  Plbadino. 

execated  by  opponent,  made  rule,  546. 
BOROUGHS  AND  COUNTIES,  reference  between;  see  tit  Coumtibb  and 

BOROUOBB. 

BRBACHBS,  assignment  of,  in  action  on  aibitntion  bond,  499 ;  see  tit.  Plsad- 
TKa. 


C. 

CANCELLATION  of  award,  court  no  power  to  order,  477. 

CASE,  stating  in  award,  310 ;  see  tit.  AnBimATon,  Award. 
enforcing  award  by  action  on  the.  489 ;  see  tit.  Action. 

CAUSE. 

How  CAUBB  AT  LAW  RBPBRRRD,  76. 

Fomu  qfmbmmUm  tn  a  eotcM,  76. 

sabmission  must  be  by  parties  on  the  record,  76. 

strangers  may  be  added,  76. 

no  stamp  on  submission,  76. 
mihwtiuiim  by  rule  (fcfmri — how  obtmnedf  76. 
iubnunion  iifjudgvB  order — how  obtained^  77. 

by  judge  of  assize,  77. 
mbmmUm  by  order  qfNm  Prime— how  drawm  tp,  77,  168. 

effect,  when  order  not  drawn  up,  77. 

taking  Terdict  subject  to  reference — benefit  of,  78. 

verdict  security  for  damages  in  cause  only,  78. 

jnror  withdrawn,  or  jury  discharged,  79. 

teal  actions  referable  by  order  of  Nisi  Prius,  79. 

all  matters  in  difference — ^indictmeiit,  79. 

not  issue  out  of  Chancery,  80. 

not  cause  tried  before  sheriff,  80. 

reference  on  the  usual  terms,  80. 
what  the  usual  terms  are,  80. 

clause  rdiering  fipom  finding  on  each  issue,  81. 

danse  for  making  order  of  Nisi  Prius  rule  of  court,  81. 

danse  to  raise  point  of  law  in  award,  310 ;  see  tit.  Abbitra- 
TOR,  Award. 
eetting  aeide  a  mbmittion  made  m  a  eauae,  82. 

for  fraud,  or  mistake,  or  bad  feith,  82. 
amentKnff  a  tubnuuion  made  m  a  cmue,  83 ;  see  tit.  Alteration. 
aUermff  terme  qfrrference  without  aUerktg  eubmimieeh  85 ;  see  tit. 

Altsration. 
eubmietion  m  a  cauee  a  stay  qf  proeeedingef  86. 

whether  without  express  clause,  86. 

express  agreement  to  stay  proceedings  enforced,  87. 

when  to  apply  to  stay  proceedings,  87. 

waiver  of  peremptory  undertaking,  87. 
eubmieeUm  tn  a  cause  a  disekarye  qfbailf  88. 

discharge  of  replevin  sureties,  88. 

no  discharge  of  defendant  from  custody,  89. 
What  referred  by  reference  of  a  cause,  120.     See  tit.  Submission. 

**  cause,"  or  "  all  matters  in  the  cause,''  same  effect,  120. 
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whether  iasuefl  at  Uw  as  well  as  het  referred,  120. 
reference  of,  refers  matters  up  to  date  of  writ,  126. 
Award  on,  presumed  final,  though  reference  general,  265. 

How  TO  AWARD  ON  THS   CAUSI   RBFEHRBD.,   336. 

Disposing  of,  without  deciding  it,  337. 
when  suffieient,  337. 
awarding  suits  to  cease,  337. 
award  of  a  nonsuit  not  final,  338. 
directing  a  stet  processus,  338. 
Awarding  on,  wh^  costs  abide  the  eyent,  339» 

the  arbitrator  must  decide  the  cauee  when  eoete  abide  event,  339. 
merely  disposing  of  cause  insufficient,  339. 
award  of  a  stet  processus,  or  cause  to  cease,  bad,  339,  340. 
no  legal  event  as  to  costs,  339. 
award  deciding  issues  and  directing  stet  processus,  339. 
award  of  a  general  verdict,  effect  €f,  340. 
cause  must  be  decided  separately  firom  other  matters,  381 ;  see 
tit.  Costs. 
with  separate  damages  and  specified  amount,  381. 
what  a  enfficient  deeition  before  the  new  ruleefor  taxing  coete,  340. 
award  on  the  whole,  showing  cause  decided,  sufficient,  340. 
award  neither  party  has  any  daim,  341. 
nothing  due  to  plaintiff,  341. 
plaintiff  not  proved  defendant  caused  the  injury,  341. 
plaintiffnocase  except  formoney  broughtintooourt,341. 
in  ejectment,  defendant  to  deliver  up  premises,  and  pay 
for  rent,  341. 
deciding  cauee  rrferred  brforeptea  since  thenew  rules  as  to  costs, 
342. 
arbitrator  not  bound  to  find  on  each  count,  342. 
suffident  if  he  decide  cause  for  either  party,  342. 
award  of  cause  to  cease  and  damages,  good,  342. 

cause  to  cease  and  payment  of  balance,  342. 
proper  mode  of  awarding  on  cause  referred  before  plea,  343. 
awaHi$tg  on  the  issues  since  the  new  rules  as  to  costs,  343. 
arUtxator  must  award  on  each  issue,  348. 
though  not  requested  so  to  do,  344. 
arbitrator  must  award  on  each  count,  344. 
award  not  deciding  on  account  stated,  345. 
awsrd  defendant  indebted  does  not  show  on  what  count,  345. 
award  on  non-assumpsit  for  plaintiff  is  awsrd  on  all  counts, 

345. 
costs  when  issue  joined,  but  not  made  up,  345. 
arbitrator  must  find  on  each  demise  in  ejectment,  346. 

should  specify  lands  awarded  on  in  ejectment,  346. 
must  award  on  each  plea,  346. 
whether  substantial  finding  on  each  sufildent,  347. 
specific  finding  sometimes  held  necessary,  347. 
substantial  decision  held  sufficient,  347. 
whether  award  of  general  verdict  a  finding  on  each,  348. 
proper  mode  of  awarding  on  the  issues,  848. 
when  arbitrator  need  not  find  on  the  issues,  349. 
clause  in  submission  relieving  him,  349. 
need  not  award  on  each  issue  when  costs  of  reference  only 
abide  event,  350. 
Awarding  an  entry  of  a  verdict,  350. 

when  arbitrator  empowered  to  direct  a  verdict  to  be  entered,  350. 
no  implied  power  to  award  entry  of  verdict,  350. 
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no  implied  power  when  no  verdict  taken  at  Nisi  Prius,  351 . 

express  power  in  submission,  351. 

verdict  taken,  power  to  settle  the  cause,  351. 

power  to  order  verdict  on  the  issues,  351. 

verdict  taken  on  one  issue  only,  352. 

power  in  one  cause  gives  no  power  in  another,  352. 
dutjf  qftht  arhitraior  m  awarding  a  verdict ^  352. 

substantial  decision  sufficient  direction,  352. 

awarding  verdict  in  ejectment,  352. 

specifying  lands  by  metes  and  bounds,  354. 

awarding  verdict  subject  to  opinion  of  court,  354. 
^eet  qfan  unauthorized  award  qfa  verdict ^  254. 

unauthorized  award  of  a  verdict,  bad,  354. 

not  equivalent  to  a  direction  to  pay,  334. 

when  rejected  as  surplusage,  355. 
Duty  of  the  arbitrator  in  awarding  damages,  355. 

arbitrator  finding  for  pluntiff  should  award  damages,  355. 

not  when  pleas  found  for  defendant  answer  claim,  356. 

when  plea  immaterial,  356. 

damages  on  new  assignment,  356. 

contingent  damages  on  a  demurrer,  356. 

general  damages  on  all  issues,  357. 

one  breach  damages  on  several  issues,  357. 

damages  should  not  exceed  amount  taken  on  the  reference^ 
78,  357. 

no  limit  to  damages  as  to  matters  out  of  cause,  76,  358. 

limiting  damages  by  plaintiff's  particulars,  358. 

motion  to  increase  damages,  359. 

stipulated  debt  as  damages,  359. 

amount  to  be  awarded  in  debt,  359. 

not  specifying  amount  in  debt,  359. 

fixing  day  of  payment  of  damages,  360,  400. 

awanling  speedy  execution,  360. 

awarding  joint  damages  to  plaintiff  and  party  added,  360. 

damages  in  ejectment,  361. 

no  damages  to  be  awarded  to  defendant,  cause  only  referred, 
361. 
Awarding  an  entry  or  arrest  of  judgment,  362. 
power  to  direct  entry  qf  Judgment,  362. 

no  implied  power,  362. 

when  award  of  judgment  surplusage,  862. 

awarding  judgment  on  a  demurrer,  262. 

special  cUuse  empowering  arbitrator  to  award  judgment,  363. 
power  to  decide  on  Judgment  non  ohetante  veredicto,  363. 

awarding  damages  non  obstante  veredicto,  363. 

court  no  power  to  decide  on  right  to  judgment  non  obstante 
veredicto,  364. 

arbitrator  no  power,  364. 

raising  point  as  to  the  right  on  face  of  award,  366. 
power  to  direct  arreet  qfjudj^nent,  367. 

arbitrator  no  implied  power,  367. 
Awarding  on  a  suit  in  equity,  367. 

dismissing  suit  final,  367. 

determining  subject  of  suit,  368. 

when  arbitrator  substituted  for  the  Master  in  Chancery  to 
take  accounts,  368. 

whether  exceptions  lie  to  award,  681. 
costs  of  cause,  power  and  duty  of  arbitrator  as  to ;   see  tit.  Costs. 
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CAUSE  {etmthnted), 

what  are  costs  of,  370 ;  see  tit.  Costs. 

proceeding  in,  to  enforce  award,  599 ;  see  tit.  Execution. 

not  decided  propsriy,  setting  aside  award  for,  631  ;  see  tit. 

Sbttino  aside. 
award  in,  at  common  law,  equity  can  set  aside,  666. 

RErSRENCB  FAILING  PROCEEDING  WITH  THE  CAUSE  REFERRED,  683. 

action  proceeds,  unless  cause  terminated,  683. 

juror  ¥ntfadrawn  on  reference,  effect  of,  683. 

when  verdict  taken,  a  new  trial  must  be  had,  683. 

trial  by  proviso,  infant  plaintiff  repudiating  awaid,  683. 

award  set  aside,  first  verdict  £ei11s  with  it,  684. 

when  no  award  made,  first  verdict  must  be  set  aside,  684. 

new  verdict  irregular  until  first  verdict  set  aside,  684. 

award  set  aside,  costs  of  first  trial  not  follow  second  trial,  684. 

allowing  plaintiff  to  issue  execution,  unless  defendant  will 

refer  again,  684. 
when  only  amount  of  damages  referred,  685. 
wheal  cause  referred  altogether,  685. 

held  in  Queen's  Bench,  court  has  power  to  allow  execu- 
tion, if  defendant  re^e,  685. 

discretionary  when  to  grant  it,  685. 

held  in  Exchequer,  court  has  no  power,  686. 
court  cannot  order  verdict  for  defendant,  plaintiff  refusing  to 

refer  again,  686. 
in  equity,  reference  failing,  suit  proceeds,  686. 

reserved  liberty  to  apply,  686. 

CAUSE,  SHOWING,  against  motion  for  attachment,  578 ;  see  tit.  Attachment. 

against  rule  to  pay  money  awarded,  597. 
against  rule  to  set  aside  award,  651 ;    see  tit.  Setting 

aside. 
against  order  nisi  to  set  aside  award  in  equity,  680. 

CERTAIN,  award  must  be,  277  ;  see  tit.  Award. 

CERTIFICATE,  arbitrator  to  make,  instead  of  award,  248. 

not  require  stamp,  244. 
same  effect  as  award,  455. 
entering  verdict  pursuant  to,  352. 
may  be  set  aside  as  an  award,  642. 
rule  to  set  aside,  must  state  ground  of  motion,  648. 

CERTIFYING  for  costs,  388 ;  see  tit.  Costs. 
for  speedy  execution,  360. 
award  not  referred  back  to  reconsider  decision  as  to,  659. 

CHAMBERS,  judge  at,  no  power  to  set  aside  award,  615  ;  see  tit.  Judge. 
showing  cause  at,  against  rule  to  pay  amount  awarded,  597. 

CHANCE,  appointing  umpire  by,  bad,  220 ;  see  tit.  Umpire. 

CHANCELLOR,  arbitrator  sometimes  as,  112. 

CHANCERY,  submission  and  award  in ;  see  tit.  Submission,  EauiTY. 
a  court  of  record  under  stat.  9  &  10  Will.  III.  59. 

CHARGES  of  arbitrator,  whether  action  lies  for,  434 ;  see  tit.  Arbitrator. 

CHARITY  suit,  consent  of  Attorney  general  to  reference  necessary,  29. 
so  to  proceeding  on  award  in  equity,  542. 
corporation  compelled  to  renew  lease,  543. 
awarding  as  to  lease  of  estates  of  a,  412. 

CHATTELL  of  wife,  husband  may  bind  by  reference,  23. 

deposited  with  arbitrator  to  abide  award,  439,  440. 
whether  arbitrator  may  award,  395. 

MM  M 
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CHOSES  IN  ACTION  of  wife,  award  reduces  into  possession,  23,  460. 

CHURCHWARDEI^S,  reference  by,  28. 

CIVIL  INTERESTS ;  see  tit.  Subject  MAirns  or  befeksncb. 

CLAIM  admitted  is  a  matter  in  difference,  118,  258. 

abandoned  is  not  a  matter  in  difference,  118, 258. 
for  compensation  under  the  Lands  Clauses  Act,  award  on,  328 ;    see  tit. 
Lands  Clausbs  Consolidation  Act. 

CLERGYMAN,  reference  by,  by  statute,  as  to  money  borrowed  for  parsonage, 
&c.,  11. 

CLERICAL  ERROR  in  submission,  amending,  84. 

in  award,  in  description  of  subject  matter,  not  material,  256. 

CLERK  to  attorney  no  power  to  consent  to  appointment  of  umpire  by  lot,  33, 
222. 
of  Nisi  Prius  draws  up  order  of  reference,  168. 

CLIENT,  when  bound  by  reference  by  his  attorney,  82. 

or  his  counsel,  34. 

CLIENT  AND  ATTORNEY,  awarding  costs  as  between,  323,  375. 

COAL,  award  to  dig  for,  475. 

CO-DEPENDANTS,  mutual  claims  of,  referred  by  general  reference,  124. 

COLLEGE,  reference  by  master  and  fellows,  29. 

COLLEGUTE  CORPORATIONS,  reference  by,  46,  98. 

COLLUSION  of  arbitrator  not  pleadable,  510  ;  see  tit.  Plea. 
charging,  in  bill  to  impeach  award,  442. 

COLORABLE  award,  effect  of,  456. 

COMMENCEMENT  of  arbitrator's  authority,  131 ;  see  tit.  Ajlbiteatob. 

of  umpire's,  223  ;  see  tit.  Umpire. 

COMMISSIONERS  OF  PARTITION,  powers  of,  423. 

COMMISSIONERS  OF  RAILWAYS  have  powers  of  the  Board  of  Trade,  216. 

COMMITTAL  to  Queen's  Prison  of  party  not  performing  award  in  equity,  540. 

COMMITTEE  OF  LUNATIC,  power  of  to  refer,  39 ;  see  tit.  Lunatic. 

COMMONS,  inclosure  of,  by  award,  8 ;  see  tit.  Inclosurb  Act. 

COMMONS,  HOUSE  OF,  no  attachment  on  award  against  member  of,  561. 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  reference  under. 

matters  authorized  or  directed  to  be  referred  concerning  incorporated  Joint 

Stock  Companies,  11. 
unless  both  parties  concur,  each  to  appoint  arbitrator,  94,  95. 
one  side  refusing  to  appoint,  single  arbitrator  to  act  for  both,  94,  95. 
submission  not  revocable  without  consent,  94,  155. 

not  revocable  by  death  of  party,  94,  166. 
on  death  or  incapacity  of  sole  arbitrator  matter  referred  de  novo,  95, 162. 
on  death,  incapacity,  refusal,  or  neglect  of  one  of  two  arbitrators  new  one 
may  be  appointed,  96,  162, 213. 
or  remaining  arbitrator  acts  alone,  94,  95,  96,  162,  213. 
arbitrators  to  appoint  umpire  before  entering  on  reference,  95,  215,  218. 
appointment  to  be  in  writing,  215,  223. 
effect,  if  they  cannot  agree  as  to  an  umpire,  96. 
on  death,  rdfiisal,  or  neglect,  new  umpire,  215. 
submission  to  be  made  rule  of  court,  94,  96. 
costs  of  arbitration  in  discretion  of  arbitrators  or  their  uminre,  373. 
arbitrators  and  umpire  may  administer  oath,  178, 184. 

may  examine  on  oath  parties  and  witnesses,  178, 184. 
may  call  for  documents,  185. 

COMPANY,  mandamus  against,  to  enforce  award,  611. 

COMPENSATION  for  future  damage,  reference  of,  128. 
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COMPENSATION  {conHmed). 

may  be  awarded  for  lands  taken  for  public  undertakingSi  8. 
award  of,  under  the  Lands  Clauses  Act,  328 ;  see  tit.  Lands 

Clausbs  Consolidation  Act. 
inquiry,  costs  of,  388. 

COMPUTATION  of  time  for  making  award,  132,  133. 

COMPUTING  principal  and  interest  on  award,  491. 

CONCEALMENT,  fraudulent,  ground  for  setting  aside  award,  635. 

CONCURRENT  ACT  awarded,  averring  performance  of,  in  pleading,  497. 

CONDITION  of  bond  may  be  altered  by  deed,  487. 

arbitrator  imposing  condition  on  party,  improper,  111,  675. 

CONDITION  PRECEDENT  to  arbitrators  entering  on  reference,  171. 

making    declaration    under    Lands 

Clauses  Act,  171. 
sometimes  appointment  of  umpire, 

210,  216. 
sometimes  of  third  arbitrator,  210. 
awarded  must  be  performed  before  attachment,  569. 

CONDITIONAL  AWARD,  268  ;  see  tit.  Awabd. 

of  a  verdict,  602. 

CONDITIONAL  DIRECTION  in  award  as  to  stranger,  430. 

CONDUCT  of  parties  a  consent  to  enlargement,  141. 

CONSENT  of  creditors  to  reference  by  assignee  of  bankrupt,  40. 
to  reference  binds  stranger,  29. 
to  award  binds  stranger,  530. 
of  parties  to  appointment  of  umpire  by  lot,  221 ;  see  tit.  Umpirb. 

to  enlarge  time  for  making  award,  141. 
to  marriage,  plea  to  action  for  revocation  by  marriage,  151. 

CONSENT  CLAUSE,  what  a  sufficient,  under  stat.  Will  III.,  63. 

CONSEQUENCES  of  the  award,  455  ;  see  tit.  Award. 

CONSISTENT,  award  must  be,  291 ;  see  tit.  Award. 

finding  on  inconsistent  pleas  for  same  party,  when  valid,  293. 

CONSPIRACY,  indictment  for,  referable,  16, 127. 

CONSTRUCTION  OF  AWARD,  Uberal,  473  ;  with  a  view  to  support  award,  655. 

CONTEMPT  of  court,  breach  of  submission  made  rule  is  a,  70,  89. 

revocation  of  submission  made  rule  is  a,  149. 
disobedience  to  award  is  a,  558 ;  see  Attachmbnt. 
party  reported  in,  sentence,  584,  586  :  see  tit.  Attachmbnt. 

CONTINGENT  CLAIMS,  reference  of,  127,  128. 

CONTRACT,  enforcing,  though  reference  fail,  687 ;  see  tit.  Eanirr. 

CONTRADICTORY  AWARD,  292  ;  see  tit.  Award. 

CONVEYANCE,  arbitrator  making  partition  should  award,  257,  424. 

should  award  to  pass  title  to  land,  411. 
must  spedfy  nature  of,  411. 
need  not  draw  it,  411. 

reserving  power  to  settle,  when  good,  275 ;   see  tit. 
Award. 
advisable  to  award  who  to  prepare,  412. 
award  silent,  who  bound  to  prepare  and  tender,  478. 
award  to  execute,  enforced  in  equity,  525. 

CONVEYING  lands  to  arbitrator  on  trust  to  abide  award,  51. 

CO-OBLIGORS,  action  between,  on  the  award,  486. 

COPY  of  submission,  making  rule  of  court,  551. 

of  allocatur,  error  in,  eifect  on  motion  for  attachment,  572. 
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COPY  (eomtmmed). 

ot  award,  &c.,  aeniiig,  in  attachment,  571. 
of  award,  moving  to  set  aside  on,  640. 

CORPORATION,  reference  by,  sole  or  aggregate,  28. 

rector  as  to  tithes  during  his  incumbency,  28. 
deans  and  chapters,  mayors  and  oommoniilty,  29. 
charitable,  with  consent  of  Attorney-general,  29. 
attorney  of,  appointment  need  not  be  under  seal, 

34  597. 
efclrsiastical  and  coUegiate,  by  statute,  46,  98. 
no  attachment  on  award  against,  562. 
compelled  to  renew  lease  awarded,  543. 
Joint  Stock  Incorporated  Companies;   see  tit.  Compakibs 
Clausbb  Consolidation  Act. 

CORRUPTION,  or  nndue  means,  what  amount  to,  638. 

of  arbitrator  ground  for  setting  aside  award,  627  ;  see  tit.  Skt- 

TINO  A8IDB. 

charged  in  bill  to  impeach  award,  442. 
must  be  denied  by  plea  and  answer,  533. 

COSTS,  moving  for,  when  award  prevented  being  made,  101. 

DUTY   or  THB   ABBinATOB   IN   AWAROINO   AS  TO,  369. 

The  arbitrator's  power  and  duty  in  awarding  costs,  370. 

what  art  the  eottt  qftke  eauae,  rrference,  and  award,  370. 
what  costs  costs  of  cause,  370. 
what  costs  of  reference,  370. 
what  costs  of  award,  370. 
when  costs  of  reference  costs  of  cause,  371. 
costs  of  showing  cause  sgainst  rule  to  set  aside  award,  371 » 
657. 
the  power  of  the  orMrator  over  coete,  371. 

arbitrator  has  implied  power  over  costs  of  eanse,  371. 
not  of  reference  or  award,  372. 
costs  of  indictment,  372. 

under  the  Lands  Clauses  Act,  95,  372. 
under  the  Railways  Clauses  Act,  95,  372. 
under  the  Companies  Clauses  Act,  373. 
dutp  ^fthe  arbitrator  in  awarding  eotte,  373. 
award  silent  as  to  costs,  373. 

costs  of  cause  follow  verdict,  373. 
of  reference  and  award,  how  borne,  373. 
when  arbitrator  bound  to  award  some  costs,  373. 
fixing  amount  of  costs  in  award,  373. 
what  sufildent  certainty  as  to  amount,  281. 
delegating  taxation  of,  to  the  Master,  273. 
when  arbitrator  bound  to  fix  amount,  374. 
special  clause,  374. 
cause  in  inferior  court,  374. 
reference  out  of  court,  374. 
arbitrator  may  apportion  costs,  374. 
costs  as  between  attorney  and  client,  323,  375. 
costs  of  special  jury,  375. 
setting  off  costs  in  cross  actions,  375. 
who  to  get  costs  taxed,  375. 
arbitrator  awardinfl^  a  fee  to  himself,  376. 
excess  as  to  costs  when  separable,  award  good,  316. 

when  inseparable,  award  set  aside,  323, 327. 
effect  of  awardinff  payment  qftke  eoete  qfthe  tau»e,  377. 
costs  of  cause  awarded  same  as  on  a  verdict,  377. 
award  of  costs  in  the  action  not  give  costs  of  rdference,  377, 378. 
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COSTS  {continued). 

costs  of  specUl  jury,  378. 
Power  and  duty  of  the  arbitrator  when  costs  abide  the  event,  379. 
power  of  the  arbitrator  when  coett  abide  the  event,  379. 
"  the  costs,"  costs  of  cause  and  reference,  379. 
arbitrator  no  power  on  costs  abiding  eyent,  379. 
awarding  speedy  execution,  379. 
awarding  ii^unction,  379. 
what  the  event  when  the  eotte  qfeauee  only  abide  the  event,  380. 
costs  of  cause  abiding  event  of  cause,  380. 
how  to  award  on  the  cause,  339  :  see  tit.  Causb. 
arbitrator  must  decide  cause  separately,  381. 
must  give  separate  damages  in  cause,  381. 
to  allow  taxing  costs  on  verdict,  381. 
to  determine  right  to  costs,  381. 
and  scale  of  taxation,  381. 
waiving  right  to  costs,  381. 
what  the  event  when  the  coett  qfeauee  and  rrferenee  abide  the  event, 
382. 
event,  general  event  of  whole  award,  382. 
no  costs,  award  finding  part  for  each,  382. 
costs  following  balance,  382. 

when  costs  foUow  general  event,  whether  arbitrator  need  de- 
cide cause,  383. 
awarding  action  to  cease,  383. 
costs  of  cause  abiding  event  of  cause,  384. 
of  causes  abiding  event  of  each,  384. 
of  cause  and  suit  abiding  general  event,  384. 
costs  not  abiding  event,  how  to  award  on  the  cause,  350 ;  see 
tit.  Cause. 
effect  of  the  award  when  coett  abide  the  event,  385. 
award  same  effect  as  a  verdict,  385. 
as  to  costs  of  first  trial,  385. 

of  executors  plaintifib,  385. 
damages  under  forty  shillings,  385. 
costs  not  following  legal  event,  385. 
costs  when  defendant  arrested  for  too  large  a  smn,  386. 
affidavit  of  debt  for  too  much,  387. 
double  costs  in  replevin,  387. 
costs  in  action  for  not  setting  out  tithes,  387. 
depriving  of  costs,  Court  of  Requests,  388. 
costs  of  compensation  inquiry,  388. 

Duty  of  the  arbitrator  when  empowered  to  certify  for  costs,  388. 
no  impUed  power,  388. 
hardship  when  not  given,  388. 
certifying  cause  fit  to  be  tried  before  a  judge,  389. 
judge  may  certify  at  any  time,  389. 
power  transferred  from  judge  to  arbitrator,  390. 
arbitrator  must  certify  in  award  for  costs  of  special  jniy,  390. 
certifying  no  distinct  matter  of  complaint  on  each  count,  390. 

action  brought  to  try  a  right,  391. 
arbitrator  must  certify  in  the  award,  391. 
costs  of  preparing  conveyance  awarded,  who  to  bear,  478. 
effiect  of   award  on  attorney's    lien  for  costs,   467;    see  tit.    At- 
torn bt. 
when,  baidDTupt's  certificate  no  discharge  from  costs,  587 ;  see 
tit.  Bankrupt. 
when  administrator  liable  to,  38  ;  see  tit.  Exbcutor. 
taxation  of,  603 ;  see  tit.  Exbcution. 

party  ordered  to  pay  must  get  taxed  in  time,  476. 
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COSTS,  {eantumed). 

■ttachment  Uei  for  coita  awarded,  560. 

for  coats  of  taking  ap  award,  435. 
rule  to  pay  costs  awarded,  spedfying  amount,  598. 
setting  award  aside  for  not  deciding  properly  as  to,  633 ;  see  tit.  Sit- 
ting ABIDB. 

of  first  trial,  award  set  aside  and  new  trial  bad,  684. 
may  be  prayed  in  equity  against  corrupt  arbitrator,  442. 

COUNCIL  OF  BOROUGH,  reference  by,  47;  see  tit. Countixs  and  Boroughs. 

COUNSEL,  power  of,  to  refer  tbe  cause,  34. 

wben  witb  foil  information  of  focts,  35. 
in  tiie  Scotch  courts,  35. 
attending  by,  on  reference,  169. 
arbitrator  taking  opinion  of,  204. 

no  ground  for  setting  aside  award,  628. 
employed  by  arbitrator  to  draw  up  award,  204. 
reservation  in  award  to,  to  settle  deeds,  276. 
opinion  of,  whether  an  award,  243. 
acting  as  arbitrator ;  see  tit.  Ba&ribtbb. 

COUNT  in  declaration  awarding  on  each,  344. 

COUNTIES  AND  BOROUGHS,  mayrefer  disputes  concerning  prison  expenaes,  9. 
parties  to  the  reference,  47. 
parties  interested  in  prison  fonds,  47. 
treasurer  of  county,  and  council  of  borough,  47. 
visiting  justices  of  county,  and  council  of  borough,  47. 
appointment  of  arbitrator  by  judge  of  assize  on  disagreement,  97. 
dMth,  refusal,  or  disability  of  arbitrator,  97. 
new  one  to  be  appointed,  97, 161. 

COUNTY  COURT,  submission  by  order  of,  92. 

not  revocable,  155. 

COURT  in  bank,  arbitrator  sometimes  as,  112. 

consent  of,  to  reference  of  indictment,  18. 

jurisdiction  of,  when  submission  cannot  be  made  rule,  57. 

when  made  rule  under  the  9  &  10  WilL  III.,  58. 

no  summary  before  submission  be  made  rule,  545. 

to  enforce  submission  in  a  cause,  89. 

to  set  aside  submission,  82. 

to  amend  submission,  83. 

to  alter  terms  of  reference,  85. 

allowing  new  particulars,  new  plea,  85. 
to  enlarge  time  for  making  award,  143 ;  see  tit.  Enlarox- 

ment. 
to  give  leave  to  revoke  submission,  151 ;  see  tit  Revoca- 
tion. 
to  compel  attendance  of  witnesses  before  the  arintrator,  172. 
production  of  documt^nts  by  vritnesses,  172  ;  by 
the  parties,  184. 
to  swear  the  witnesses  on  the  reference,  176. 
none,  to  compel  arbitrator  to  award,  196. 
when  to  restrain  him  making  avrard,  197. 
none,  to  make  him  to  refond  excessive  fee,  437. 
none,  to  alter  award,  470. 

none,  to  compel  delivery  up  of  satisfied  award,  477.  \ 

to  enforce  award  at  law,  see  tit.  Action,  Attachicxnt,  < 

Execution. 
to  enforce  award  in  equity,  524 ;  see  tit.  Eavrrr. 
to  review  arbitrator's  decision,  see  tit.  Arbitrator,  Award. 
inquiring  of  arbitrator  the  grounds  of  his  avrard,  304,  451 ; 
see  tit.  Arbitrator. 
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COURT,  (conHimed). 

to  Bet  aside  award  at  law,  613  ;  see  tit.  Sbtting  asidb. 

to  set  aside  award  in  equity,  665  ;  see  tit.  Equity. 

to  set  aisde  judgment  entered  pursuant  to  award,  661 ;  see 

tit.  SSTTING  ASIDE. 

to  refer  back  award,  658 ;  see  tit.  Sbttimo  asidb. 

to  compel  defendant  to  refer  again,  first  award  set  aside, 
684  ;  see  tit.  Causb. 
favours  awards,  655. 
will  presume  award  good  until  proved  bad,  260;  see  tit.  Awaad. 

COVENANT  not  to  sue,  effect  of,  70. 

enforcing  award  by  action  of»  488  ;  see  tit.  Action. 

COVERTURE,  party  referring  with  knowledge  of  opponent's,  22,  290. 

award  not  set  aside,  637. 

CRIMINAL    MATTERS,    when    referable;   see   tit.   Subject  matters    of 

REFERENCE. 

CROSS  ACTIONS,  arbitrator  cannot  award  costs  of  to  be  set  off,  375. 

CROSS  DEMAND,  no  answer  to  motion  for  attachment  on  award,  582. 

CROSS  MOTIONS  for  attachment  and  setting  aside  award  together,  582. 

to  set  aside,  on  motion  to  make  award  order  of  equity,  679. 


D. 

DAMAGES  to  accrue  to  a  mine  periodically,  reference  of,  128. 

liquidated,  for  breach  of  agreement  to  refer,  67. 

awarding,  355 ;  see  tit.  Cause. 

in  cause,  Umited  by  verdict  taken  on  the  reference,  78. 

omitting  to  assess,  award  set  aside,  632. 

award  conclusive  as  to  amount  of,  516. 
DATE  of  reference,  matters  arising  after,  not  within  submission,  127. 
of  award,  when  computed  from  delivery,  278. 

DE  PRifiMISSIS,  award ;  see  tit.  Award. 

averring  award  made,  494. 

DEAN  AND  CHAPTER,  reference  by,  28. 

DEATH  of  a  party  when  a  revocation  of  submission,  162  ;  see  tit.  Revocation. 
clause  to  prevent  it  being  a  revocation,  165 ;  see  tit.  Revocation. 
when  not  prevent  enlargement  of  time,  138. 
award  prepared  but  not  executed  before,  void,  687. 
sum  awarded  must  be  paid  to  personal  representative,  480. 
cause  abating  by,  no  attachment  on  award,  559. 
of  arbitrator  when  a  revocation,  160 ;  see  tit.  Revocation. 
concerning  prisoners  expenses  by  statute,  effect,  97. 

DEBT,  certain,  reference  of,  4 ;  see  tit.  Subject  matters  of  reference. 
of  record,  reference  of,  4 ;  see  tit.  Subject  matters  of  reference. 
awarding  as  to  amount  of,  359. 

damages  to  be,  297. 
on  the  arbitration  bond,  487  ;  see  tit.  Action. 
on  the  award,  486 ;  see  tit.  Action. 

DEBTS  AND  CREDITS  of  a  firm,  awarding  on,  404. 

DECEIT  of  party,  award  set  aside  for,  635. 

DECLARATION  in  action  on  award,  averments  in,  491 ;  see  tit.  Pleading. 

of  arbitrator  imder  the  Lands  and  Railways  Clauses  Act,  171. 
to  be  annexed  to  the  award,  332. 
wilfcdly  acting  contrary  to,  a  nusdemeanour.  438. 

DECREE,  effect  of  award  as  a,  456. 
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DECREBT  ARBITRALi  agreement  put  in  form  of,  456. 

DEED,  sttbmiuion  by,  56. 

one  party  only  executing  mider  seal,  56. 

when  must   be  executed  by  all  parties  before    arbitrator  has 
power,  131. 
or  parties  bound,  27. 
effect  of,  56. 
revocation  by,  when  necessary,  148. 
award  under  seal  no  deed,  242. 
award  to  execute  ;  see  tit.  Contbyancb. 
reserring  power  to  settle,  275  ;  see  tit.  Awabd. 
awarded*  executing,  477 ;  see  tit.  Pbrfo&mamcb. 

DEFECT  in  award  may  be  shown  as  cause  to  defeat  attachment,  579. 

DEFENDANT  arrested,  not  entitled  to  discharge  on  reference,  89. 

or  on  award  made,  465. 
award  of  money  to,  bad,  cause  only  referred,  361. 
balance  not  awarded  to,  on  general  reference,  setting  aside  award 

for,  632. 
court  no  power  to  direct  yerdict  for,  plaintiff  refusing  to  refer 
again,  686. 

DEFICIENCY,  setting  aside  award  for  not  providing  as  to,  633. 

DELAY,  affected  and  wilfiil,  preventing  award,  costs  fiv,  102. 
in  applying,  bar  to  attachment,  565. 

DELEGATION  of  authority  by  arbitrator,  201,  208 ;  see  tit.  AKBiTnATon. 

in  award,  271, 274 ;  see  tit.  Award 
setting  aside  award  for,  628,  631. 

DELIVERY  of  avrard,  239 ;  see  tit.  Award. 

up  of  award,  court  no  power  to  order,  477. 

DEMAND  omitted,  effect  of  award  on,  457  ;  see  tit.  Award. 

of  obedience  to  award  necessary  before  attachment,  567 ;  see  tit. 
Attachicbnt. 
or  rule  to  pay  sum  awarded,  595  ;  see  tit.  Exbcvtion. 
before  enforcing  award  in  equity,  539. 

DEMURRER,  whether  referred  by  referring  cause,  120. 
contingent  damages  on,  356. 
awarding  judgment  on,  362. 
award  on  condusive,  though  wrong  in  law,  296. 
to  award  bad  on  its  face  as  pleaded,  514. 
to  bill  in  equity  setting  out  void  award,  531. 
to  bill  to  set  aside  awaurd  in  equity,  677  ;  see  tit.  Eavirr. 
by  arbitrator  when  made  defendant  to  bill  to  set  aside  avrard,  441 ; 
see  tit.  Arbitrator. 

DEPARTURE,  rejoining  payment  after  plea  of  no  award,  508. 

replying  distress  by  power  under  award  after  avovny  of  coaamon 
law  power,  505. 

DEVASTAVIT,  when  reference  by  executor  a,  36. 

DIRECTIONS  in  avrard,  393  ;  see  tit.  ARBrrRATOR. 

conditional  in  award,  269,  430 ;  see  tit.  Award. 

DISABILITY  of  arbitrator  between  Counties  and  Boroughs,  new  one  appointed,  97. 

DISAGREEMENT  of  arbitrat  ors,  termination  of  their  authority,  160. 

what  is  a,  225  ;  see  tit.  Umpirb. 

DISCHARGING  JURY  on  reference  at  Nisi  Prius,  79. 

DISCONTINUANCE,  award  of,  337,  338,  429. 

DISCOVERY,  pleading  award  in  bar  of ,  in  equity,  531 ;  see  tit.  Eauirr. 

of  new  matter,  award  whether  set  aside  for,  635  ;  see  tit.  Sbt- 

TIKG  A8IDB. 
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DISCRETIONARY,  with  court,  to  grant  attachment,  563. 

or  role  to  pay  money  awarded,  593. 

DISMISS  bill,  defendant  moving  to,  pursuant  to  award,  542. 

DISTRESS  to  enforce  award  between  masters  and  workmen,  98. 
power  of,  when  arbitrator  may  award,  397. 

DIVORCE,  suit  for,  reference  of,  13 ;  see  tit.  Ecclxsiastical  court. 

DOCUMENTS,  power  of  arbitrator  to  call  for,  184. 

production  of,  how  enforced,  173, 175, 184. 

DRAIN,  award  of,  capacity  not  specified,  421,  474. 

DUPLICATE  orders  of  reference  not  agreeing,  305. 

order  of  reference  made  rule  of  court,  550. 

appointment  of  arbitrators  under  Lands  Clauses  Act,  555. 

DURATION  of  arbitrator's  authority,  130 ;  see  tit.  Abbitratob. 
of  umpire's  authority,  226  ;  see  tit.  Umpire. 

E. 

EASEMENT,  awardmg,  417. 

ECCLESIASTICAL  AND  COLLEGIATE  CORPORATIONS,  reference  by,  by 
statute  as  to  their  lands,  46. 

with  their  lessees  and  adjoining  owners,  46. 

parties  imder  disabilities,  46. 

mode  of  reference,  98. 

ECCLESIASTICAL  COURT,  suits  in,  reference  of,  13. 

for  divorce  and  alimony,  13. 
terms  of  separation  referable,  13 
reference  of,  within  stat.  W.  III.,  62. 

EFFECT  of  the  award,  455 ;  see  tit.  Award. 

of  an  award  in  evidence,  516  ;  see  tit.  Evidbncb. 

of  failure  of  the  reference,  682 ;  see  tit.  Cause  and  Equity. 

EJECTMENT,  awarding  verdict  in,  353. 

on  each  demise,  346. 
award  in,  conclusive  as  to  title  to  land,  461,  516. 
judgment  in,  610 ;  see  tit.  Execution. 
when  award  bad  for  not  deciding,  258. 

ELECTING  to  proceed  by  action  or  attachment  on  award,  565. 

ELEGIT  to  enforce  award  in  equity,  542. 

ENFORCING  award  by  action,  484 ;  see  tit.  Action. 

by  attachment,  557  ;  see  tit.  Attachmbnt. 
by  proceedings  in  the  cause  referred,  599 ;  see  tit.  Execu- 
tion. 
by  execution  under  the  statute,  589 ;  see  tit.  Execution. 
in  equity,  524  ;  see  tit.  Equity. 
contract  dependent  on  abortive  reference,  687  ;  see  tit.  Equity. 

ENLARGEMENT 

tftht  time  by  the  arbitrator,  136. 
no  implied  power  to  enlarge,  136. 
should  be  made  during  original  period,  136. 
after  period  under  special  power  good,  137. 
enlarging  "  until "  a  certain  day,  138. 
after  death  of  party,  138. 
judge's  order  for,  when  to  be  made,  138. 
by  two  of  three  arbitrators,  139. 
how  it  should  be  made,  139. 

according  to  submission,  139. 

often  by  writing  indorsed  on  submission,  139. 

N    N   N 
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ENLARGEMENT  (continued), 

no  particular  form  of  words,  140. 
from  time  to  time,  140. 
under  the  Lands  Clauses  Act,  141. 
of  the  time  by  content  qf  the  partiety  141. 
by  consent,  a  new  submission,  141. 
by  deed,  not  defeat  action  on  arbitration  bond,  487. 
conduct  of  parties  often  a  consent  to,  141. 

attending  meetings  after  time  expired,  142. 
bringing  forward  new  claims  after  time,  142. 
stating  future  day  as  Umit,  142. 
enlarging  time  by  consent  a  discharge  of  surety,  142. 
itftke  time  by  the  amrtt  qfkao,  143. 

no  common  law  power  to  enlarge,  143. 
power  given  by  Stat.  3  &  4  W.  IV.  c.  42,  s.  39, 143. 
court  can  enlarge  though  no  attempt  to  revoke,  144. 
whether  court  can  enlarge  when  arbitrator  can  enlarge,  144. 
opinion  of  Queen's  Bench,  court  has  no  power,  144. 
of  Exchequer,  court  has  power,  145. 
of  Common  Pleas,  court  has  no  power,  145. 
court  may  enlarge  after  time  elapsed,  146. 
rule  to  enlarge  not  granted  ex  parte,  146. 
statute  not  empower  courts  of  equi^,  146. 
practical  enlargement  of  time  in  equity,  146. 
not  an  entering  on  the  matters  referred,  217. 
before  appointment  of  third  arbitrator  the  two  cannot  enlarge,  210. 
by  umpire  before  disagreement  of  arbitrators,  226. 
making  part  of  rule  with  submission,  549. 

unnecessary  on  motion  to  set  aside  award,  549. 
notice  of,  what  sufficient  for  attachment,  571. 
ENQUIRY,  WRIT  OF,  when  unnecessary  in  action  on  award,  491. 

after  judgment  on  nul  tiel  record,  491 . 

ENTERING  verdict,  600 ;  see  tit  Vbrdict,  Execution. 

judgment,  607  ;  see  tit.  Judombnt,  Execution. 

ENTIRE,  award  must  be,  249 ;  see  tit.  Award. 

ENTITLING  affidavits ;  see  tit.  Affidavits. 

EQUITY,  submission  by  order  of  court  of,  90. 

stay  of  proceedings  in  equity,  90. 
revocable  at  will  of  a  party,  152, 156. 

statute  prohibiting  revocation  not  apply  to,  152. 

no  jurisdiction  by  statute  to  enlarge  time,  146. 

practical  enlargement,  146. 

jurisdiction  of,  under  statute  of  Will.  III.,  59. 

practice  making  submission  under  statute,  order  of,  551 ;  see  tit.  Sub- 
mission. 
under  the  Lands  Clauses  Act,  555 ;  see  tit.  Lands  Clausbs 
Consolidation  Act. 

issue  from  court  of,  not  referable  by  court  of  Nisi  Prius,  80,  91. 

jurisdiction  of,  gone  by  such  reference,  91. 

effect  of  an  award  as  a  decree,  456. 

whether  suit  will  lie  for  matter  omitted  in  award,,  458. 

THE  award  as  a  GROUND  OF  PR0CBBDIN08  OR  DEFENCE  IN  BaUITY,  524. 

Enforcing  an  award  by  bill  in  equity,  524. 
when  a  bill  in  equity  will  Ite^  524. 

whatever  the  submission  bill  will  Ue,  525. 

performance  of  award  enforced  as  of  a  contract,  525. 

no  biU  lies  to  enforce  award  for  payment  of  money  only,  525. 

bill  lies  to  enforce  award  of  lease  or  conveyance  of  lands,  525. 

old  nile,  no  bill  lay  unless  award  ratified  or  part  performed,  525. 
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EQUITY,  {ctmiinMed). 

award  bad  in  law  enforced  when  part  performed,  526. 
party  not  bound  to  take  penalty  in  lieu  of  performancei  b2T. 
proceeding  at  law  no  bar  to  biU,  527. 
lapse  of  time  no  bar,  527. 
scire  feicias  on  submission  by  recognizance,  528. 
when  award  invalid  or  inequiiablef  528. 

no  bill  lies  to  enforce  award  contrary  to  law,  528. 
illegal  direction  not  enforceable,  528. 
award  directing  a  perpetuity,  528. 
unreasonable  award,  5218. 
inequitable  award,  528. 

award  affecting  infant,  whether  enforced,  24,  528. 
affecting  married  woman's  lands,  529. 
enforcing  award  against  stranger  consenting  to  it,  530. 
stranger  bound  through  laches,  530. 
stranger  cannot  enforce  award,  530. 
demurrer  to  biU  setting  forth  void  award,  531. 
award  void  in  part,  531. 
Pleading  an  award  in  bar  to  a  bill  in  equity,  531. 
pleading  awud  to  bill  to  set  it  aside,  531. 

to  open  the  account,  531. 
plea  good  to  merits  and  discovery,  531. 
whether  award  made  after  bill  filed  pleadable,  532. 
ground,  of  motion  to  stay  proceedings,  532. 
corruption  or  fraud  charged  in  bill,  532. 

must  be  denied  by  plea  and  answer,  533. 
whether  plea  of  award  good  when  corruption  denied  in  answer 

only,  533. 
answer  must  deny  specifically  charges  in  bill,  534. 
plea  of  award  and  release,  535. 

no  plea  for  a  stranger  to  submission,  535. 
Enforcing  an  award  by  summary  proceedings  in  equity,  535. 

whether  the  award  must  be  made  an  order  of  court  hrfore  enforce- 
menif  535. 

sometimes  held  not  necessary,  535. 
later  cases  hold  it  necessary,  537. 

motion  to  make  award  order  of  court  requires  notice,  537. 
making  award  under  the  statute  an  order  of  Chancery,  538. 
award  cannot  be  made  a  record  at  law,  538. 
motion  and  petition  to  enforce  award,  538 
award  under  the  statute  of  Will.  III.,  538. 
award  not  a  judgment  or  decree,  538. 
practice  enforcing  award  under  the  statute,  538. 

submission  and  award  must  be  made  orders  of 

court,  539. 
fiotice  of  motion  to  make  award  order,  539. 
when  cross  motion  to  set  aside  maybe  made,  539. 
service  of  award,  and  demand  of  performance,  539. 
notice  of  motion  for  order  to  obey  award,  539. 
motion  may  be  made  in  term  or  vacation,  539. 
order  to  obey  award  within  a  specified  time,  539. 
order  must  be  served  personally,  540. 
order  to  obey,  or  stand  conmiitted,  540. 
order  absolute  for  committal,  540. 
party  imprisoned  until  he  obey,  540. 
practice  when  award  made  under  order  of  equity  in  a  suit, 
540. 
award  must  be  made  order  of  court,  540. 
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EQUITY,  {cantifMed). 

notice  of  motion  to  olwy  award,  540. 
order  to  perform  within  specified  time,  540. 
order  enforced  as  order  in  a  suit,  541. 
by  attachment,  541,  558. 
teqnettrationt  541. 
serjeant-at-arms,  541. 
writ  of  assistance,  541. 
enforcing  payment  of  sum  awarded  under  statute  of  Victoria, 
542. 
fieri  fsdas  and  elegit,  one  month  after  order  passed « 
and  entered,  542. 
motion  to  pay  money  out  of  court  according  to  award,  542. 
defendant  cannot  moire  to  dismiss  plaintiffs  bill,  submission 

rule  of  court  of  common  law,  542. 
enforcing  award  in  a  charity  suit  by  petition,  542. 
consent  of  attorney-general  requisite,  543. 
charitable  corporation  compelled  to  renew  a  lease,  543. 

IMPEACHING  AN  AWARD  IN  BaUITT,  665. 

In  what  cases  Chancery  has  jurisdiction  to  set  aside  an  award,  666. 
when  award  not  under  ike  etaiuie  qf  ff^UUom  IIL,  666. 
Chancery  has  jurisdiction,  666. 
when  reference  by  priyate  agreement,  666. 
when  reference  in  a  cause  at  common  law,  666. 

not  aifbcted  by  the  statute  of  WiD.  III.,  666. 
when  award  under  the  etatute  qf  WUUam  IIL,  667. 

whether  equity  has  jurisdiction  when  submission  under  a  rule 
of  a  court  of  common  law,  667. 
early  cases  held  equity  had  jurisdiction,  667. 
concurrent  jurisdiction  of  law  and  equity,  667. 
later  esses  show  equity  has  no  jurisdiction,  669. 

though  sabmission  not  maide  rule  until  after  award  made, 
669. 
or  until  after  bill  filed,  669. 
though  submission  is  to  be  a  rule  of  Chancery,  Chancery  no 

jurisdiction  by  bill,  671. 
but  by  motion,  671- 
equity  no  jurisdiction,  even  in  case  of  fraud,  672. 
On  what  grounds  equity  wiU  set  aside  an  award,  672. 

grounds  usually  same  in  equity  as  at  law,  672. 

grounds  open  Tarying  with  form  of  submissioii,  672. 

grounds  open,  varying  with  ol^ect  of  bill,  672. 

whether  for  error  of  arbitrator  in  a  cause,  673. 

Exchequer  not  review  decision  of  arbitrator  under  order  of 

Chancery,  674. 
award  conclusive  in  equity  as  to  all  within  submission,  674. 
evidence  as  to  merits  let  in  to  impeach  conduct  of  arbitrator, 

675. 
award  under  a  statute  made  on  a  mistake,  not  set  aside,  675. 
What  the  modes  of  proceeding  to  set  aside  an  award  in  equity,  675. 
proeeedinff  by  biUtoeet  atide  an  awards  675. 

bill  Ues  when  submission  not  under  statute  of  Will.  III.,  675. 
on  reference  of  suit  at  trial  of  an  Isaue,  jurisdiction  of  equity 

gone,  676. 
grounds  of  objection  must  be  stated  particularly  in  bill,  676. 
pleading  the  award  in  bar,  677. 
demurrer,  when  grounds  alleged  insufiident,  677. 

not  that  parties  have  proceeded  at  law,  677. 
arbitrator  charged  with  corruption  cannot  demur,  677. 
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wnen  arbitrator  to  be  made  m  defendant,  677. 
proceeding  by  motion  to  tet  tuide  an  moard,  678. 

^hethf  r  Bubmission  be  in  a  suit  or  under  statute  of  Will.  III., 

678. 
submission  must  be  made  order  of  court  before  motion,  678. 
notice  of  motion  must  be  giren,  679. 
motion  may  be  in  term  or  out  of  term,  679. 
notice  of  motion  need  not  state  grounds,  679. 
bow  affidavits  to  be  entitled,  679. 
cross  mo^n  to  set  aside,  on  motion  to  make  award  order  of 

court,  679. 
giving  further  lame  for  setting  aside  than  stetute  allows,  621. 
no  appeal  to  House  of  Lords  against  decision  of  Chancery, 

679. 
order  nisi  to  set  aside  award  under  Lands  Clauses  Act,  679. 
/Uinff  eseeptiont  to  an  award  in  a  net/,  680. 

old  practice  to  file  exceptions  to  awards,  680. 
present  practice  no  exceptions,  but  when  arbitrator  put  for  the 
master,  680. 
reference  failing,  suit  proceeds,  686. 
reserved  liberty  to  apply  to  the  court,  686. 

enforcing  in  equity  a  contract  dependent  on  an  abortive  reference,  687. 
when  reference  of  essential  terms,  no  bill  will  lie  to  enforce 

contract,  687. 
equity  not  divide  an  estate,  or  fix  purchas§' price,  687. 
party  dying  after  award  prepared,  but  not  executed,  687. 
contract  enforced  when  submission  not  of  essence  and  part 
performaHce,  688. 
though  refer^ce  respecting  price,  when  part  performance, 
688. 
acts  of  arbitrators,  as  surveying,  not  part  performance,  688. 
award  made  after  time  eliq[iMd,  when  enforced,  689. 

ERROR,  clause  prohibiting  striking  out,  83. 
clerical,  amending,  84. 
of  arbitrator  as  to  evidence,  whether  ground  of  setting  aside  award  in 

equity,  673. 
in  judgment,  award  not  set  aside  for,  629. 

ESTATE,  equity  not  divide,  reference  failing,  687. 

ESTOPPEL,  award  acted  on  an,  520. 

EVENT  OF  AWARD,  when  costs  abide,  what  is ;  see  tit.  Costs,  Cauab. 

EVIDENCE,  duty  of  arbitrator  to  hear,  178 ;  see  tit.  AaniraATOK. 

arbitrator  bound  by  rules  of,  193 ;  see  tit.  A]ibitra.tor. 

should  decide  points  of,  193 ;  see  tit.  A&bitratob. 
should  teke  notes  of,  181. 
should  hear,  on  reference  back,  generally,  198. 
by  affidavits,  when  admissible  on  refierence,  178. 
rejecting,  no  ground  for  setting  aside  award,  628. 
awarding  contrary  to,  no  ground,  297. 
new  discovered,  whetiier  ground,  636. 
admitting  improper,  when  ground  for  revocation,  153, 155. 
Proof  of  submission  and  award. 

in  debt  on  award,  execution  of  all  parties  must  be  proved,  514. 
rule  embodying  submission  no  evidence  of  the  agreement  of 
reference,  514. 

but  evidence  of  submission  when  by  judge's  order,  515. 
performance  of  award  evidence  of  submission,  515. 
recital  in  award  no  evidence  of  appointment  of  third  arbi- 
trator, 515. 
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EVIDENCE,  (coh/owmO- 

acting  no  proof  of  appointment,  515. 

production  of  submiflsion  and  award  primftfade  eridence,  515. 

award  purporting  to  be  by  three,  executed  by  two  arbitrators, 

515. 
when  notices  under  Indosure  Act  presumed  from  award,  51 6  • 
order  of  justices  presumed,  519. 
Effect  of  an  award  in  eridence,  516. 
vaUd  award  etmcbuwe  as,  516. 

when  eridenoe  on  non  assumpsit,  516. 
not  evidence  as  an  account  stoted,  516. 
unless  adopted  and  acted  on,  516. 
in  ejectment,   award    respecting  title  to    land  conclnsiTe, 

516. 
conclusive  as  to  amount  of  damages,  516. 
when  award  conclusive  against  an  executor  as  to  assets,  517. 
award  merely  finding  debt  existing,  not  conclusive,  517. 
award  directing  executor  to  pay,  conclusive,  517. 
award  in  an  action  not  evidence  against  party  on  an  indict- 
ment, 517. 
ilfect  qfan  award  at  evidence  at  to  Hrantfertj  517. 

no  evidence  of  right  or  reputation  against  stranger,  517,  518. 

not  evidence  for  the  crown  against  party,  518. 

award  sometimes  evidence  for  a  stranger,  519. 

award  evidence  for  arbitrator,  519. 

mward  acted  on  evidence  as  to  stranger,  520. 

award  respecting  right  to  tolls,  520. 
stranger  acquiescing  in  award,  520. 
award  acted  on  an  estoppel,  520. 
tn^^eackmg  by  emdenee  award  put  m  evidence,  521. 
proving  matter  not  awarded  on,  521. 
issues  in  cause  not  decided,  521. 
showing  demand  in  action  not  within  reference,  521,  522. 
evidence  of  misconduct  or  mistake  of  arbitrator  not  admissi- 
ble, 522. 
correctness  of  arbitrator's  decision  cannot  be  questioned, 

522. 
proving  submission  obtained  by  fraud,  523. 
proving  deficiency  of  assets,  proviso  in  submission  for  ab- 
atement, 523. 

EWES  WITH  LAMB,  reference  as  to,  128. 

EX  PARTE,  proceeding,  191 ;  see  tit.  Arbitrator.  ' 

provision  as  to  in  statute,  192. 
when  ground  for  setting  aside  award,  628. 

EXAMINATION  on  oath  by  the  arbitrator,  176. 

of  parties,  182  ;  of  vritnesses,  185  ;  see  tit.  Arbitrator. 

EXCEPTIONS,  filing  to  award,  680  ;  see  tit.  Eaurrr. 

EXCESS  in  award,  316 ;  see  tit.  Award,  Arbitrator. 
not  cured  by  recital  in  award,  246. 
setting  aside  award  for,  634 ;  see  tit.  Setting  asidb. 

EXCUSE  for  delay  in  moving  to  set  aside  award,  624  ;  see  tit.  Sbttino  asidb. 

EXECUTION  of  the  submission,  what  necessary,  50. 
of  the  award,  237  ;  see  tit.  Award. 
by  joint  arbitrators,  209,  237. 
of  a  deed  awarded,  477;   see  tit,  Perform amcb. 
execution  under  the  statute  of  Victoria,  589. 
rule  to  pay  the  amount  awarded,  589. 
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EXECUTION  (eoninmed), 

no  sumnuury  ezecutioD  on  goods  before  statute,  589. 
sUt.  1  &  2  Vict.  c.  110,  8.  18,  590. 

gives  to  rules  to  pay  effects  of  judgments,  590. 
rule  embodying  submission  not  a  nde  by  which  money  is 

payable,  591. 
construction  of  the  statute,  591. 
award  cannot  be  made  a  record  at  law,  591. 
proper  course  to  move  for  rule  to  pay  amount  awarded,  592. 
rule  granted  by  common  law  power  of  the  courts,  593. 
statute  gives  it  effect  of  a  judgment,  593. 
discretionary  with  court  to  grant  rule,  693. 
rule  refused  when  right  doubtful,  594. 
when  party  pursues  other  remedy,  594. 
praetice  at  to  obtming  the  rule, 

demand  of  performance  same  as  in  attachment,  595. 
service  of  award,  &c,  same  as  in  attachment,  595. 

sometimes  personal  service  dispensed  with,  595. 
no  rule  on  last  day  of  term,  596. 
rule,  rule  nisi  only,  596. 
rule  need  not  state  party  abandons  right  to  attachment,  596. 

or  party  at  liberty  to  issue  execution,  596. 
on  reading  what,  rule  drawn  up,  596. 
rule,  six  day  ruk,  596. 

whether  cause  can  be  shown  at  chambers,  596. 
service  of  rule  nisi  must  generally  be  personal,  597. 
cause  cannot  be  shown  last  day  of  term,  597. 
same  objections  to  award  open  as  on  motion  for  attachment, 

597 
attorney  of  corporation  not  appointed  under  seal  no  answer  to 

motion,  597. 
making  rule  absolute  on  terms,  597. 
specifying  amount  of  costs  in  rule,  598. 
interest  on  sum  awarded  not  recoverable,  598. 
no  scire  facias  necessary  after  a  year  and  a  day,  598. 
under  the  statute  of  Victoria,  in  equity,  542. 
by  fieri  facias  and,  elegit,  542. 

BXBCUnON  IN  THB  CAUSE  RXFXKBKD,  599. 

entering  the  verdiet  purtuant  to  the  awards  600. 

award  in  the  cause  same  effect  as  finding  of  jury,  600. 
verdict  taken  on  the  reference  modified  by  award,  600. 
taxing  costs  of  cause  when  no  award  of  separate  damages  in 

the  cause,  601. 
practice  as  to  entering  verdict,  601. 

submission  must  be  made  rule  of  court,  601. 
postea  entered  pursuant  to  award,  601. 
no  application  to  court  necessary,  601. 
submission  must  be  made  rule  before  any  application  to 

court,  602. 
award  (k  verdict  conditional  on  court's  decision,  602. 

when  party  must  apply  to  court,  602. 
rule  may  be  to  enter  verdict  or  set  aside  award,  602. 
verdict  cannot  be  amended  by  arbitrator's  notes,  602. 
taxing  the  coeta  qfthe  came,  603. 
practice,  603. 

costs  of  cause  taxed  on  postoa,  603. 

of  reference  on  rule  embodying  submission,  603. 

sometimes  by  consent  on  postea,  603. 
master  will  not  question  arbitrator's  charges,  603. 
how  soon  costs  may  be  taxed,  604. 


888  INDEX. 

EXECUTION,  {etmiimied), 

on  what  sctle  oorti  to  be  tixed,  604. 

tazmg  ooiti  of  ctnie  when  no  dunnges  nwarded,  6(M. 

master  must  tax  according  to  award,  605. 

tanng  coats  as  between  attorney  and  client,  605. 

court  directing  how  costs  to  be  taied,  605. 

costs  of  issues,  605. 
tazaAion  net  renewed  becaase  award  amlngooos,  606. 
taxing  costs  when  submission  rule  d  another  court,  606. 
whether  for  each  defendant  separately,  606. 
taxing  costs  of  cause  and  reference  separately,  606. 
judgment,  properly  fer  costs  of  cause  only,  607. 

by  consent  may  be  for  all  costs,  607. 
Mifninff  ju^mtnt  pumumi  tomgard,  607. 
no  rule  for  judgment  requinte,  607. 
when  judgment  may  be  signed,  608. 

before  party  has  had  time  to  move  to  set  aside,  608. 

may  sign  judgment  in  vacation,  608. 

judge  at  chambers  can  stay  execution,  608. 
when  ram  awarded  to  he  paid  at  a  foture  day,  608. 
entering  up  judgment  nunc  pro  tunc,  608. 

on  a  spedsl  application,  609. 
award  lost,  entering  up  judpnent  on,  600' 
what  form  of  judgment  whmi  no  verdict  taken,  609. 
elanse,  to  rign  judgment  for  amount  awarded,  609. 
judgment  in  qectment  as  on  a  trial  at  Nisi  Prius,  610. 

entering  nominal  damages   to  warrant  judgment  for 
costs,  610. 
moving  for  judgment  on  an  indictment  referred,  610. 
itmKmg  exteuHonJor  the  amouMi  awarded,  61 1. 

no  demand  requisite  before  issuing  execution,  611. 
interest  on  sum  awarded  cannot  be  levied,  611. 
obtaining  payment  out  of  sum  deposited  in  court,  611. 
execution  against  a  company  by  mandamus,  611. 
setting  aside  execution,  662 ;  see  tit.  Sbttino  aside. 

EXECUTOR,  reference  by,  36. 

demand  as,  matter  in  difference  on  general  reference,  118. 

when  reference  by,  a  deyastavit,  36. 

how  fer  reference  by,  an  admission  of  assets,  37. 

may  show  arbitrator  that  he  has  no  assets,  180. 

personsl  liability  of,  from  referring,  37. 

when  award  condusiTe  against  as  to  assets,  517,  562. 

no  direction  in  the  award  to  pay,  37,  402. 

direction  to  pay,  37, 402. 

to  pay  out  of  assets,  not  conclusive  against,  38, 402. 
not  set  aside,  279,  634. 

to  pay  out  of  assets  quando,  38,  402. 
hew  arbitrator  should  direct  executors  to  pay,  401. 
liability  to  costs  as  executors,  385. 
personal  liability  to  costs,  38. 
action  on  award  against,  485,  486,  487. 

averment  of  promise  to  pay  as  executors,  497. 
clause  in  rabmission  by  testator,  death  not  to  be  a  revocation,  165. 

not  bound  to  att^d  before  arbitrator,  165. 

bound  as  to  assets  by  award  against  testator,  165. 

not  liable  to  attachment,  561. 
payment  to,  480. 

may  have  attachment  to  enforce  award,  560. 
may  move  to  set  aside  bad  award,  641. 

EXTORTION  of  excessive  fee  by  arbitrator,  436  ;  see  tit.  Arbitrator. 
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F. 

FACTS,  sUtiiig  in  award,  306. 

duty  of  arbitrator  aa  to  stating,  309—^15. 

FAILURE  of  the  reference,  effect  of,  682 ;  see  tit.  CAuaa  and  EauiTV. 

FEE,  sward  of,  by  arbitrator  to  himBcIf,  376. 

of  arbitrator,  deliyering  award  on  payment  of,  239. 
retaining  award  until  payment  of,  433. 
whether  action  or  attachment  lies  for,  434. 
fiability  of  arbitrator  in  respect  of,  436. 

FELON  party  examined,  award  not  set  aside,  636. 

FELONY  not  submissible,  14. 

FEMALE,  marriage  by,  revocation  of  snbmission,  159. 

FEME  COVERT ;  see  tit.  Wifb. 

FENCES,  to  erect,  awarding,  424. 

FIERI  FACIAS  to  enforce  award  in  equity,  542. 

FILING  snbmission  and  award  in  Chancery,  552. 

FILTERING,  award  as  to,  not  specifying  what  process,  420. 

FINAL,  award  must  be,  250 ;  see  tit.  Award. 

FINALITY,  want  of,  ground  of  setting  aside  award,  631 ;  see  tit.  Sbttimo  aside. 

FINE,  awarding  to  levy,  429. 

FIXTURES,  where  arbitrator  may  not  order  replacement,  397. 

when  award  bad  for  not  specifying  quality,  &c..  419. 

FOREIGN  ATTACHMENT,  no  answer  to  motion  for  attachment,  582. 

plea  of,  in  debt  on  arbitration  bond,  bad,  513. 
in  debt  on  award,  good,  513. 

FRAUD,  setting  aside  submission  for,  82. 

proving  in  action  submission  obtained  by,  523. 

setting  aside  award  for,  635. 

not  give  equity  jurisdiction  over  award  under  stat.  WilL  III.,  672. 

FRAUDS,  STATUTE  OF;  see  tit.  SrATxrrE  or  Frauds. 

FRIENDLY  SOCIETY,  disputes  ooneeming,  seUled  by  arbitration,  10. 

what  a,  10. 

who  to  be  parties  to  reference,  44. 
who  to  be  arbitrator,  99. 
Registnrof,  44,  99, 110. 
no  stamp  on  submission  or  award,  99,  241. 

FURTHER  time  for  moving  to  set  aside  award,  618, 624 ;  see  tit.  Sbttim«  asidk. 
maintonanoe  of  action,  pleading  award  to,  505. 

FUTURE  claims,  reference  of,  127, 128. 


G. 

GENERAL  ISSUE,  award  when  evidence  under,  516. 

GENERAL  VERDICT,  effect  of  award  of,  348. 

GROUNDS  of  award,  arbitrator  need  not  state,  443,  444. 

for  setting  aside  award,  627  ;  see  tit.  Svttino  asidb. 

must  be  stated  in  rule  nisi,  647. 
for  setting  aside  judgment,  need  not,  664. 
for  setting  aside  award  in  equity,  672 ;  see  tit.  Eauirr. 

GUARDIAN,  death  of  infant,  revocation  of  submission  by,  164. 

award  to  give  bond  for  infant  to  convey,  held  unreasonable,  529. 

O  O  O 
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H. 


HIGHWAY,  indictmeiit  for  non-repair  of,  arbitrable,  15. 

award  on  not  evidence  of  liability  against  stranger,  518. 
HOSPITAL,  reference  by  master  and  feUows  of,  29. 

HOUSE  OF  COMMONS,  no  attacbment  on  award  lies  against  member  of,  561. 
HOUSE  OF  LORDS,  no  appeal  to  on  award  under  statute  of  WiU.  III.,  679. 
HUSBAND  AND  WIFE,  submission  between,  when  valid,  22. 

between  husband's  and  wife's  trustee,  23. 
husband,  right  of,  to  refer  wife's  chattels,  23. 

wife's  chattels  as  executrix,  23. 

wife's  real  estate,  23. 

binding  wife  in  equity,  529,  530. 

dviliter  mortuus,  wife  may  refer  alone,  21 ;  see 

tit.  WiFB. 

award  of  payment  to  wife  only,  403. 
husband  whether  liable  to  attachment  on  award  for 
de&ult  of  wife,  24,  562. 

HYPOTHETICAL  award,  314 ;  see  tit.  Awakd. 

finding  on  pleas,  for  costs,  293,  294. 


I, 

ILLEGALITY,  matters  tainted  with,  not  referable,  6. 
award  to  do  illegal  aict  invalid,  398. 
arbitrator  awarding  illegal  act  liable  personally,  438. 
when  arbitrator  judge  of,  award  not  set  aside,  629. 

IMPEACHING  award  by  motion  to  set  it  aside ;  see  tit.  Setting  aside. 

by  evidence,  521  ;  see  tit.  Evidence. 
in  equity ;  see  tit.  Ecittitt. 

IMPOSSIBLE  award  bad,  291 ;  see  tit.  Award. 

IMPRISONMENT  for  contempt  in  disobeying  award,  541,  558,  584,  585,  587. 

INCLOSURE  ACT,  objects  of  effected  by  arbitration,  8. 

powers  of  arbitrator  under,  421. 

giving  allotment  for  right  not  extinguished,  bad,  422. 
exchanged  lands  should  be  specified,  422. 
proper  consents  should  be  recited,  422. 
award  to  surveyors  of  highways  and  their  successors, 
422. 
good  as  a  parliamentary  declaration  of  parties  to 
hold,  422,  463. 
when  unnecessary  to  specify  lands  liable  to  rent  charge, 

423. 
what  a  neglecting  to  make  an  award,  423. 
no  ad  valorem  stamp  necessary  on  award,  242. 
award  under,  effect  of,  462. 

title  not  generally  given  by  allotment  before  award,  463. 

allotment  for  tithes  extinguished,  463. 
when  title  to  "compensation  money  complete,  463. 
notices  under,  when  presumed  given,  515. 
order  of  justices  under,  when  presumed  given,  519. 

INCONSISTENT  award  bad,  291 ;  see  tit.  Award. 

setting  aside,  634. 

INDEBITATUS  COUNT  on  award,  498. 
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INDEMNITY,  arbitrator  has  no  general  power  to  awaid,  408. 
only  when  a  necessary  provision,  408. 
award  of,  against  costs  of  action,  408,  409. 

against  joint  debts,  409. 
award  omitting  to  decide  on  claim  for,  bad,  253,  258. 

INDICTMENT  for  felony  not  submissible,  14. 

for  misdemeanor  what  referable,  14 ;  see  tit.  Misdemsanor. 

before  Quarter  Sessions,  referable,  18. 

whether  consent  of  court  to  reference  requisite,  18. 

referable  at  Nisi  Prius,  79. 

reference  of,  not  within  statute  Will.  III.,  62. 

revocable,  152. 
costs  incident  to,  what  are,  372. 
awarding  compensation  for  injury  after,  126. 
moving  for  judgment  on,  pnrsuant  to  award,  610. 
attachment  lies  to  enforce  avrard  on,  560. 
award  in  a  cause  not  evidence  on,  517,  518. 

INDORSEMENT,  new  submission  incorporating  terms  within,  63. 

enlarging  time  by,  when  necessary,  139. 
appointing  umpire  by,  when  necessary,  222. 
amending  award  by,  on  reference  back,  200. 

INEQUITABLE  award,  enforcing  in  equity,  528. 

INFANT,  submission  of,  voidable  not  void,  24. 

when  plaintiff  in  a  suit,  attorney  cannot  bind  by  referring,  34. 

party  bound  for,  24. 

whether  equity  will  enforce  award  affecting,  24,  528,  529. 

reference  to  the  master  whether  arbitration  for  infant's  benefit,  25. 

mutuality  of  infant's  submission,  25,  290. 

parties  referring  with  fuU  knowledge  of  the  infancy,  25. 

award  not  set  aside  because  infant  party,  637. 
plaintiff  avoiding  award  defendant  may  proceed  in  action,  683. 

INFERIOR  COURT,  costs  of  cause  in,  award  must  fix  amount,  282,  374. 

INJUNCTION  to  restrain  arbitrator  firom  proceeding  in  the  reference,  197. 

awarding,  against  recovering  at  law,  379. 
equity  may  grant  against  proceeding  on  award,  666. 

INQUIRY  by  court  of  arbitrator  as  to  grounds  of  award,  304 ;  see  tit.  Arbi- 
trator. 

INQUIRY,  WRIT  OF,  when  unnecessary  in  action  on  award,  491. 

reference  on  trial  on ;  see  tit.  Shbripp. 

INSOLVENT,  matters  concerning  estate  of,  referable,  10. 
reference  by  assignee  of,  42,  91. 

liability  of  assignee,  42. 

consent  of  creditors  to  reference,  42. 

need  not  be  averred  in  action  on  the  award,  42,  497. 
insolvency,  whether  revocation  of  submission  by,  159. 

plea  of,  effect,  513 ;  see  tit.  Plea. 

when  discharged  from  award  by,  466. 

when  award  set  aside  for,  637. 
may  move  to  set  aside  award,  641. 

INSOLVENT  PETITIONER,  reference  by  assignee  of,  42. 

INSTALMENTS,  payment  by,  award  of,  399. 

awarded,  when  assumpsit  lies  for,  485. 

INTENDMENT  of  court,  award  good  unless  proved  bad,  260,  655 ;  see  tit. 
Award. 

INTEREST,  right  to,  is  a  question  of  fact,  403. 

arbitrator  may  allow  when  court  cannot,  6,  403. 

may  not  calculate  beyond  date  of  submission,  403. 
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INTEREST,  {eonimued). 

awirding  Uiterett  as  damages,  404. 

awurd  of,  from  date  of  last  settlement,  284. 

on  sum  awarded,  recoverable  in  action,  490. 

not  by  attadiment,  561. 

nor  by  execution  in  the  cause  referred,  611. 

nor  on  rule  to  pay  sum  awarded,  698. 

INTERLOCUTORY  award,  198. 

INTERPLEADER  on  adverse  cliiois  to  money  deposited  with  arbitrator,  434. 

INTERROGATORIES,  filing  on  attachment,  584  ;  see  tit.  Attachmbmt. 

IRREGULARITY  of  ariiitrator  in  conducting  the  reference;  seetiUARBiTRATos. 

in  examination  of  witnesses,  186. 
ground  for  setting  aside  award,  627. 
no  answer  to  motion  for  attachment,  579. 
may  be  warred,  189. 

improper  enlargement  of  time,  189. 
improper  appointment  of  umpire,  190. 
ooorse  to  cure,  191. 
setting  aside  judgment  on  award  for,  663. 
waiver  of,  in  entering  judgmeat,  664. 
In  prooeedings  for  contempt  answer  to  motion  for  attachment, 
578. 

ISSUE  of  law,  whether  referred  by  referring  cause,  120. 

duty  of  arbitrator  to  award  on  each,  343 ;  see  tit.  Caubb. 

clause  relieving  from  finding  on  each.  81. 

costs  of,  how  to  be  taxed,  605 ;  see  tit.  ExacuriON. 

not  decided  properly,  setting  aside  award  for,  632. 

out  of  Chancery,  not  referable  by  court  of  Nisi  Prius,  80. 

reference  of,  abandons  suit,  91. 

no  new  trial  if  award  unsatisfactory  to  party,  676. 

ITA  QUOD,  clause  in  submission,  effect,  250 ;  see  tit.  Award. 


JOINDER  of  third  party  on  reference  of  a  cause,  76. 

JOINT  DAMAGES  awarding  to  plaintiff  and  thurd  party,  360,  594. 

JOINT  AND  SEVERAL  disputes,  by  what  words  referred,  123—125. 

how  to  award  on,  124. 

JOINT  STOCK  COMPANY,  reference  by,  45  s  aee  tit.  Comfanus  Clausrs 
Consolidation  Act. 

JUDGE  of  Uw  and  £sct,  the  arbitrator,  112. 
order  of,  reference  of  cause  by,  77. 

making  rule  of  court  after  revocation,  102. 
of  county  court  not  revocable,  155. 
of  Nisi  Prius,  the  arbitrator  as,  112. 

arbitrator  with  same  power  as,  as  to  evidence,  311. 

as  to  certifying  for  costs,  388 — 392. 
power  of  to  certify  for  costs  after  award,  389. 
when  transferred  to  arbitrator,  390. 
power  of,  to  enlarge  time,  by  the  submission,  136. 

by  statute,  143. 
to  revoke,  by  statute,  151. 

to  compel  attendance  of  witnesses  before  the  arbitrator,  172 
and  production  of  documents,  1 72. 
no  power  to  set  aside  award,  615. 
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JUDGE,  {coHimued). 

except  in  catue  in  Common  Pleas  of  Lancaater,  615. 
may  stay  proceedings  on  award,  61 5. 
of  assize,  order  of  leferring  cause,  77. 

when  empowered  to  name  arbitrator,  47. 

JUDGMENT,  offset  of  award  as  a,  455. 

award  of,  362 ;  see  tit.  Cause. 

award  of  arrest  of,  367  ;  see  tit.  Causb. 

cannot  be  signed  when  no  verdict,  600. 

unless  provided  in  submission,  609. 

signing  pursuant  to  award,  607  ;  see  tit.  Exbcution. 

non    obstante  veredicto,  whether  rig^t  to  referred  by  refenring 

cause,  120. 
motion  for,  prohibited  by  agreement  not 

to  sue,  71. 
excess  in  award,  as  to  entry  of,  317. 
unauthorized  entiy,  setting  aside  award  for,  632. 
setting  aside,  661 ;  see  tit.  Sktttno  asidb. 
rule  to  pay  sum  awarded  has  effect  of,  590 ;  see  tit.  Exbcution. 
assignee  of,  bound  by  award,  674. 

JUDICIAL  FUNCTIONS,  arbitrator  delegating  before  award,  201—206 ;  see 

tit.  Arbitbatob. 
by    award,    271;    see    tit. 

AWABD. 

JUiaSDICTION  of  the  arbitrator ;  see  tit.  Abbitbatob. 

of  a  judge ;  see  tit.  Judgb. 
of  court ;  see  tit.  Coubt. 
of  Chancery ;  see  tit.  Eauirr. 
attachment  on  award  lies  against  party  beyond,  563. 

JUROR  withdrawn,  reference  of  cause,  79. 

cause  not  necessarily  terminated,  683. 

JURY  discharged^  reference  of  cause,  79. 
arbitrator  in  the  place  of,  112. 
award  is  as  finding  of,  600. 

JUSTICE,  proceeding  contrary  to,  **  undue  means,"  638. 

JUSTICES,  visiting,  of  county,  reference  by,  47 ;  see  tit.  Countibs  and  Bo- 

BOUOH8. 

JUSTICES  OF  ASSIZE,  when  to  appoint  arbitrator,  47. 

L. 

LACHES  of  solicitor  in  objecting  to  reference  by  counsel,  35. 
stranger  guilty  of,  bound  by  award,  30,  530. 

LANCASTER  Common  Pleas,  setting  aside  award  on  cause  in,  615. 

LAND,  questions  relating  to  refenble,  5.         ' 

not  settled  to  separate  use,  wife  cannot  refer  as  to,  22. 

taking  warrant  of  attorney  to  abide  award  as  to,  50. 

may  not  be  awarded  in  satisfaction  for  personal  matters,  294,  395. 

lien  on,  cannot  be  awarded,  395. 

award  in  qectment  should  specify  parcels  of,  354. 

of  a  charitable  corporation,  award  as  to,  412,  543. 

of  a  stranger,  avrarding  act  to  be  done  on,  429 ;  see  tit.  Strangkr. 

award  as  to,  determines  title  as  between  parties,  461. 

not  convey  title  as  against  stranger,  461. 

except  under  statute,  462 ;  see  tit.  Inclosube  Act. 
conveyance  of,  should  be  awarded  to  pass  title,  257,  460. 

how  to  be  awarded,  411 ;  see  tit.  Convbyancb. 
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LAND,  (conimued). 

award  may  direct  meaaareineiit  of,  274. 

taken  by  statute,  compeiiBation  for,  8 ;  aee  tit.  Lands  Clausbs  Conso- 
lidation Act. 
reference  as  to  price  of,  failing— enforcing  contract  in  equity,  687. 

LANDOWNER ;  see  tit.  Lands  Clauses  Consolidation  Act. 

LANDS  CLAUSES  CONSOLIDATION  ACT. 
wkai  matten  rrferabU. 

compensation  for  lands  taken  for  public  undertaking,  8,  9. 
taken,  used,  or  injured  by  Railways,  8. 
Markets  and  Fairs — Hartwrs,  Docks,  and  Piers,  9. 
for  Waterworks — Improvements  in  towns — Cemeteries,  9. 
for  iiguries  by  drainage  by  statute,  9. 
whether  other  matters  referable  also  by  agreement,  96. 
price  of  lands  resold,  8. 

matters  authorized  or  directed  to  be  refierred,  94. 
pariiet  to  the  rtfertnee, 

promoters  of  the  undertaking  and  parties  claiming  interest  in 

lands,  45. 
landowners  and  parties  draining  by  statute,  45. 
how  wubmutUm  to  he  made, 

notice  by  promoters  lands  required,  93. 

daim  by  party  for  compensation  exceeding  fifty  pounds,  93. 

demand  ai  arbitration  by  party,  93. 

compulsory  on  promoters,  93. 
unless  agreeing  in  one,  each  to  appoint  an  arbitrator,  94. 
^pointment  <^  arbitrators  the  submission,  94. 
submission  not  revocable  without  consent,  94, 155. 

nor  by  death  of  party,  94, 166. 
one  side  refiising  to  appoint,  single  arbitrator  to  act  for  both,  94. 
on  death  or  incapacity  of  sole  arbitrator,  matter  referred  de  novo, 
95, 161. 
of  one  of  two,  new  arbitrator  appointed,  94, 162,  212« 
or  remaining  arbitrator  acts  alone,  94, 162,  212. 
on  refusal  or  neglect  to  act  of  one  of  two,  remaining  arbitrator 
may  proceed  done,  95, 162,  212. 
what  not  a  refusal  to  act,  213,  232. 
arbitrators  to  appoint  umpire  before  entering  on  matters  referred, 
95,  214,  218. 
appointment  by,  to  be  in  writing,  215,  223. 
and  within  three  months  after  Iheir  own  appointment,  218. 
to  appoint  new  umpire  on  death  or  incapacity,  215. 
on  refusal  or  neglect  of  arbitrators,  two  justices  to  appoint  um- 
pire, 215,216. 
when  Railway  Company  party.  Commissioners  of  Railways 

to  appoint,  215,  216. 
CominisBionerst>f  Railways  substituted  for  the  Board  of  Trade, 
216. 
submission  to  be  made  a  rule  of  court,  95. 
costs  of  arbitration,  how  to  be  borne,  95,  372. 
declaration  by  arbitrators  and  umpire  before  entering  on  reference,  \1\, 

wilfully  acting  contrary  to,  a  misdemeanor,  438. 
arbitrators  and  umpire  may  administer  oath,  178, 184. 
examine  on  oath  parties  and  witnesses,  178, 184. 
call  for  documents,  185. 
arbitrator  to  award  within  twenty-one  days  unless  time  enlarged,  133. 

may  enlarge  to  three  months  from  appointment,  141. 
sole  arbitrator  has  three  months  to  award  in,  133, 134. 
umpu%,  authority  of,  when  it  commences,  226 — 229. 

duration  of  power  of,  three  months  from  duty  devolving,  229. 
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LANDS  CLAUSES  CONSOLIDATION  ACT  (cfmimued). 
duty  of,  to  rehear  case,  231. 
how  award  to  be  nuide. 

whether  arbitrators  to  assess  compensation  according  to  interest 

daimed,  328 — 331. 
advisable  to  award  according  to  claim,  331. 
duty  in  estimating  damage  from  severance,  331. 
award  must  be  in  writing,  240. 

what  recitals  advisi3)le  in,  331. 
misdescription  of  subject  matter,  332. 
declaration  of  arbitrators  to  be  annexed  to,  237,  332. 
must  be  delivered  to  promoters.  332. 
promotm  to  give  a  copy  to  party,  332.  • 
not  void  through  error  in  form,  237,  332. 
of  compensation  for  immediate  possession,  334. 
of  one  sum  for  price  of  land  and  damages,  good,  335. 
presumed  to  be  according  to  daim,  335. 
how  ntmmioH  to  be  made  a  rule  q^  eoiir^,  553. 
entitling  affidavits  for  in  Chancery,  554. 

whether  appointments  of  both  arbitrators  must  be  made  rule,  554. 
practice  in  the  Queen's  Bench  to  require  both,  554. 
in  equity  order  drawn  up  upon  one  only  under  special  circum- 
stances, 555. 
advisable  to  make  the  appointments  of  the  arbitrators  in  dupli- 

cate,  555. 
appointment  of  umpire  need  not  be  made  rule,  556. 
order  nisi  in  equity  to  set  aside  award  under,  680. 

LAPSE  OF  TIME  no  bar  to  bill  to  enforce  award,  527. 

LAST  DAY  OF  TERM,  no  attachment  granted  on,  577. 

no  cause  shown  on  against  attachment,  577. 
no  motion  for  rule  to  pay  money  awarded,  596. 

no  showing  cause  on  against  rule,  597. 
motion  to  set  aside  award  rarely  allowed  on,  642. 

whether  cause  can  be  shown  on  against  rule,  652. 

LAWFUL,  award  must  be  performed  as  far  as  is,  475. 

LAY  ARBITRATOR,  award  of,  same  effect  as  of  legal,  295. 

affidavit  by,  on  motion  to  set  aside  award,  644. 

LEASE,  award  of;  see  tit.  Conybtancb. 

of  charity  lands,  412 :  enforcing,  543. 

LEAVE  OF  COURT  to  revoke,  151 ;  see  tit.  Revocation. 

LEGAL  arbitrator,  award  of,  same  effect  as  of  lay,  295. 
misconduct  of  arbitrator,  what  amounts  to,  627. 

LETTER  of  arbitrator,  whether  receivable  to  affect  award,  302,  303,  304. 
of  banister  arbitrator,  whether  receivable  as  an  affidavit,  450. 

LIABILITY  by  referring,  of  executors ;  see  tit.  Executor. 
of  trustees  ;  see  tit.  Trustee. 
of  agent ;  see  tit.  Aobnt. 
of  assignee,  40 ;  see  tit.  Assiombe. 
of  arbitrator ;  see  tit.  AjiBrrRATOR. 

LIBERTY  RESERVED  to  apply  to  the  court,  686. 

LIEN  cannot  be  avrarded  on  land,  395 

of  attorney  on  sum  awarded ;  see  tit.  Attorney. 

LIMIT  OF  TIME  for  matters  in  difference  to  arise,  126 ;  see  tit.  Subm issiox. 

for  setting  aside  award,  615 ;  see  tit.  Sbttino  Abide. 

LIMITATIONS,  STATUTE  OF,  plea  of,  in  action  on  award,  512. 
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LIQUIDATED  DAMAGES,  for  breach  of  agreemeDt  to  refer,  67. 

LORDS,  HOUSE  OF,  do  appeal  to  from  decision  on  an  award  tmder  statute,  679- 

LOST  submission,  copy  made  rule  of  court,  550. 
award,  attachment  granted  on  copy,  567. 
entering  judgment  on,  609. 

LOT,  appointing  umpire  by,  bad,  220 ;  see  tit.  Umpirk. 

award  set  aside  for,  629. 

LUNAR  months,  time  in  submission  computed  by,  133. 

LUNATIC,  power  of  committee  of,  to  refer,  89. 

by  leave  of  Chancery,  39. 
of  wife  of,  39. 


M. 

MACHINERY,  change  from  wood  to  iron,  awaidiag,  418. 

MAILS,  reference  respecting  conveyance  of ;  see  tit.  Post  Mastbr  Gknbral 
AND  Railways. 

MANDAMUS  to  savings'  bank  to  appoint  arbitrator,  43. 

to  enforce  award  against  a  company,  562,  611. 

MARRIAGE,  arbitrator  cannot  award,  395. 

of  female  party,  a  revocation,  159,  488. 

revocation  complete  without  notice  to  arbitrator,  149, 159. 
plea  of,  in  action  on  an  award,  512 ;  see  tit.  Plka. 
plea  of  consent  to,  in  actioB  for  revocation,  151, 
whether  attachment  lies  against  her  after.  22. 

MARRIED  WOMAN  ;  see  Ut.  Wifb. 

MASTER,  reference  to,  whether  arbitration  for  infants  lienefit,  25. 

whether  for  lunatic's  benefit,  39. 

not,  whether  for  married  woman's  benefit,  22. 

whether  party  disobeying  award  is  in  contempt,  584,  586. 

to  settle  terms  of  lease,  reference  £uling,  688. 
arbitrator  as,  whether  exceptions  lie  to  award,  680. 
award  delegating  to,  to  tax  costs,  273. 
taxation  of  costs  by,  award  not  ascertaining  amount,  282. 
practice  taxing  costs  on  award,  603 ;  see  tit.  Exbcvtion. 

MASTERS  AND  WORKMEN,  disputes  between  settled  by  arbitration,  by  sta- 
tute, 9. 
reference  between,  who  parties  to,  46. 

when  married  women  or  infants  concerned,  46. 
how  matters  referred,  97. 
no  stamp  on  submission  or  award,  98,  240. 
award  enforced  by  distress,  98. 

MATTER  OMITTED  from  award,  no  action  lies  for,  457. 

whether  suit  in  equity  lies,  458. 
ground  for  setting  aside  award,  250,  631. 

MATTERS  IN  DIFFERENCE,  what  are,  117  ;  see  tit.  Submission. 

award  must  decide  on  all,  250 ;  see  tit.  Award. 

MEASUREMENT  of  land,  ministerial  duty,  274. 

MEETING  in  reference,  parties  bound  to  attend,  168 ;  see  tit.  Abbitbator. 

MEMBER  OF  PARLIAMENT  not  liable  to  attachment  on  awaid,  561. 

MERCHANT-ARBITRATORS  not  authorized  to  examine  parties  apart,  188. 

not  to  delegate  decision  of  legal  point  to  bar- 
rister arbitrator,  208. 
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MERITS,  award  not  set  aside  for  objections  on  the,  415, 629. 
evidence  of  let  in  as  to  arbitrator's  conduct,  675. 
pleading  award  to  in  equity,  531 ;  see  tit.  Eciuitt. 

MINERS,  verdict  of  jury  of,  no  award,  243. 

award  as  to,  made  under  mistake,  675. 

MINISTERIAL  duty,  delegating  performance  of  before  award,  201 ;  see  tit. 

Arbit&atob. 
by  award,  274  ;  see  tit.  Award. 

MISBEHAVIOUR  of  arbitrator ;  see  tit.  Misconduct. 

MISCONDUCT,  liability  of  arbitrator  for ;  see  tit.  Arbitrator,  Personal  In- 
terests. 
of  arbitrator  not  pleadable  in  action  on  award,  509;  see  tit. 
Plea. 
evidence  of,  not  admissible,  522  ;  see  tit.  Evidence. 
or  party  pleadable  to  action  for  revocation,  150. 
cannot  be  shown  for  cause  against  attachment,  579. 

or  against  rule  to  pay  sum  awarded,  597. 
ground  for  setting  aside  award,  627 ;  see  tit.  Setting  Aside. 

gross  mistake  treated  as,  299. 
when  bill  in  equity  only  remedy,  614. 

MISDEMEANOR,  what  referable,  15. 

assault — nuisance — ^non-repair  of  road,  15. 

conspiracy,  16. 
when  remedy  by  action,  misdemeanor  referable,  16. 
offence  of  public  nature  not  referable,  16. 

riot— obstructing  public  officer  not  referable,  16. 

offence  against  Toleration  Act  not  referable,  1 7. 

peijury,  charge  of,  not  referable,  17. 
how  referred  after  indictment,  18  ;  see  tit.  Indictment. 

MISNOMER,  referring  back  award  to  amend,  658. 
in  affidavit  of  service,  576. 
in  copy  of  allocatur,  572. 

MISTAKE  in  submission,  amending,  84. 

setting  aside  submission  for,  82. 

of  arbitrator  as  to  evidence,  when  ground  of  revocation,  153,  155. 

in  recital  of  award  immaterial,  247. 

clerical,  in  misdescribing  subject-matter,  256. 

or    ARBITRATOR,  THE    AWARD    HOW   FAR   AFFECTED   BT,  295. 

when  award  good  on  its  face, 

award  of  lay  and  legal  arbitrator  same  effect,  295. 
erroneous  judgment  of  arbitrator,  court  not  review,  296,  629. 
deciding  apothecary  may  charge  for  attendances,  296. 
demurrer  vnrongly,  296. 
liquidated  damages  to  be  a  penalty,  297. 
claim  for  damages  recoverable  in  debt,  297. 
contrary  to  evidence,  297. 
as  to  legality  of  contract,  629. 
exceptions  to  the  rule,  297. 

examination  whether  arbitrator  taxed  costs  rightly,  298. 
whether  mixed  question  of  law  and  fact  rightly  decided,  298. 
in  equity,  award  set  aside  for  gross  mistake  admitted  by  arbitrator, 
299. 
even  under  statute  of  William  III.,  639. 
whether  bill  lies  when  arbitrator  mistaken  on  point  of  evi- 
dence, 673. 
at  law,  modem  rule,  award  not  impeachable  for  mistake,  299,  629. 
nor  referred  back  for,  659. 

P  P  P 
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MISTAKE,  (con/MimnO. 

mistake  amomitiiig  to  miBOondact,  299. 
in  &TOT  of  party  moving,  no  ground  for  setting  aside  awani, 
632,  633,  653. 
in  Exchequer  award  not  impeachable  for  gross  mistake,  300. 
affidayit  by  arbitrator  of,  299,  448. 

statement  as  to  by  arbitntor,  effect  of,  300 ;  see  tit.  Arbitrator. 
award  tetting  forth  grmrnds  qfdeeinon, 

whether  court  wiU  review  them  for  mistake  alleged,  307. 
old  practice,  courts  renewed  deeision,  307. 
when  arbitrator  wrong  in  law,  307. 
wrong  in  construction  of  statute,  307. 
Queen's  Bench  not  review  them,  unless  power  to  state  case,  308. 
Common  Pleas  it  seems  vrill,  308. 
court  not  examine  sufficiency  of  frets  stated,  308. 
stating  insufficient  reasons,  309. 

court  not  presume  facts  stated  only  grounds  of  award,  309.. 
stating  facts  without  positive  decision,  bad,  309. 
where  positive  finding,  statement  held  surplusage,  310. 
of  arbitrator  not  pleadable  to  action  on  award,  509 ;  see  tit.  Pusa. 
evidence  of,  not  admissible  in  action,  522 ;  see  tit  Eyidbncb. 
in  award  when  a  bar  to  attachment,  564. 
award  made  under,  when  not  set  aside,  675. 
arbitrator  not  to  be  made  defendant  to  bjU  to  set  aside,  for,  442. 

MOIETIES,  award  of,  to  pay  and  receive  in,  405. 

MONET,  arbitrator  may  award,  395. 

MONET  BOND,  award  of,  399. 

MONTHS,  lunar,  not  calendar,  time  for  awarding  computed  by,  133. 

MORAL  CX)NSIDERATIONS,  whether  arbitrator  may  notice,  114. 

MORAVIAN,  affirmation  of,  attachment  granted  on,  576. 

MOTION  for  arrest  of  judgment  prohibited  by  agreement  not  to  sue,  71. 
so  for  judgment  non  obstante  veredicto,  71. 
for  costs  for  preventing  award,  101. 
for  leave  to  revoke,  151 ;  see  tit.  Rb vocation. 
for  enlargement  of  time,  143;  see  tit.  Enlargement. 
for  attendance  of  witnesses,  172. 
for  production  of  documents,  1 72,  184. 
for  attachment  on  the  award,  573  ;  see  tit.  Attachment. 
for  setting  aside  award,  613 ;  see  tit.  Setting  aside. 
for  referring  back  award,  658 ;  see  tit.  Setting  aside. 
to  enter  verdict  pursuant  to  point  raised,  within  what  time,  624. 
in  equity  to  enforce  award,  539,  540 ;  see  tit.  EauiTV. 
to  set  aside  award,  671,  678  ;  see  tit  Eciuitt. 

MUTUAL,  award  must  be,  287  ;  see  tit.  Award. 

MUTUAL  PROMISES  to  abide  award,  averment  of,  in  pleading,  492. 

MUTU/IL  RELEASES,  award  of,  258,  260 ;  see  tit  Releases,  mutual. 


N. 


NAME  of  other  party,  award  to  sue  in,  407,  418. 
NEGATIVE  COVENANT  not  to  sue;  see  tit  Agreement. 
NEGLECT  to  make  an  award,  what  is  a,  423. 
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NEW  ASSIGNMENT,  awarding  on,  356. 

NEW  MATTER  discoyered,  whether  award  set  aside,  635. 

NEW  TRIAL,  when  award  in  a  canae  set  aside,  656,  683  ;  see  tit.  Causb. 
costs  of  first  trial  not  follow  sucoess  on,  684. 
not  granted  when  issue  from  Chancery  referred,  676. 

NEXT  FRIEND  of  wife,  whether  to  be  party  to  reference,  23. 

of  inftnt,  not  bound  by  attorney  referring  suit,  25. 

NISI  PRIUS,  order  of;  see  tit.  Order,  Causb. 

NO  AWARD,  plea  of,  in  action  on  award,  506 ;  see  tit  Plea. 

NON  OBSTANTE  VEREDICTO,  awarding  judgment,  363 ;  see  tit.  Cause. 

NON  REPAIR  of  road,  indictment  for,  referable,  15. 

NONSUIT,  award  of,  338,  429. 

NOTES  of  the  evidence,  arbitrator  should  take,  181. 
of  arbitrator  used  by  umpire  as  eTidence,  230. 

barrister  not  to  be  used  on  motion  to  set  aside  award,  449, 

643. 
court  not  amend  verdict  by,  602. 

NOTICE  to  arbitrator  of  matter  in  difference,  251. 

of  appointment  for  meetings,  must  be  given  to  all  parties,  169. 

to  all  the  arbitrators,  21 1,  628. 
of  intention  to  attend  reference  by  counsel,  169. 
that  arbitrator  will  proceed  ex  parte,  191. 
of  enlargement  may  be  verbal,  for  attachment,  571. 
of  revocation,  when  to  be  given  to  arbitrator,  149,  159. 

need  not  be  averred  in  pleading  revocation,  150. 
of  award  made,  need  not  be  given  to  party,  474,  495. 

publication  to  the  parties,  61 7. 
averring  in  action  on  the  award,  495. 
requiring  arbitration  to  settle  compensation,   93;    see   tit.   Lands 

Clauses  Consolidation  Act. 
of  motion  to  make  award  order  of  Chancery,  537. 
of  motion  to  set  aside  award  in  Equity,  679. 
under  Indosure  Act,  when  presumed  given,  515,  519. 

NUISANCE,  mdictment  for,  referable,  15. 

attachment  to  enforce  award  on,  560. 
moving  for  judgment  on,  610. 

NUL  AGARD ;  see  tit.  Ko  award. 

NULLITY,  setting  aside  award  when  a,  630. 

NUNC  PRO  TUNC,  making  submission  rule  of  court,  545. 

entering  judgment,  608  ;  see  tit.  Execution. 
rule  to  set  aside  award  drawn  up,  619,  625. 

NUNQUAM  INDEBITATUS,  whether  pleadable  in  debt  on  award,  506. 


o. 

OATH,  power  of  arbitrator  to  administer,  176. 
examination  of  witness  on,  176. 

OBJECTION,  GROUNDS  OF,  for  setting  aside  award,  627  ;  see  tit.  Settino 

ASIDE. 

OFFICE  COPIES,  taking  of  affidavits  on  showing  cause  against  rule  to  set  aside, 
652. 

OPINION,  scientific,  adoption  of,  by  arbitrator,  201,  203. 
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OPINION  (eomiumed), 

positWe,  an  award,  245. 

of  counsel,  whether  an  award,  243. 

arbitrator  taking,  award  not  set  aside,  628. 
ORDER  of  a  judge ;  see  tit.  Judok. 

submission  by,  77 ;  see  tit.  Cause. 
of  Nisi  Prius,  submission' by ;  see  tit.  Cause. 

revoking,  a  contempt  of  court,  101. 
ground  oif  action,  101. 
revocable  by  writing  not  under  seal,  149. 
amendment  of ;  see  tit.  Alteration. 
to  obey  award  in  equity,  539,  540. 
nisi  in  equity,  to  set  aside  award,  679. 

ORIGINAL  award,  &c.,  showing,  on  demand  of  performance,  572. 
OUTLAW  cannot  refer.  20. 


P. 

PARDON,  begging,  arbitrator  may  award,  396. 

PARISH  OFFICERS,  award  of  land  to,  422 ;  see  tit.  iNCLOSumE  Act. 

PARLIAMENT,  MEMBER  OF,  not  liable  to  attachment  on  award,  561. 

PAROL  submission,  though  valid,  disadvantageous,  53. 

cannot  be  made  rule  of  court,  53,  60. 
effect  of  Statute  of  Frauds  on,  53. 
award  on,  no  plea  to  action  on  bond,  504. 
revocation  of  arbitration  bond  by,  149. 
award  valid,  236 ;  effect  of,  456. 

pleading  substance  of,  sufficient,  495. 
whether  attachment  lies  on,  563. 

PART  of  award  only  set  aside,  655. 

PART  PERFORMANCE  of  avrard,  effect  of,  in  equity,  525.^ 

enforcing  contract  on,  though  reference  fuled,  688. 

PARTIALITY  of  arbitrator ;  see  tit.  Misconduct. 

PARTICULARITY,  award  set  aside  for  want  of,  634. 

PARTICULARS  of  demand,  whether  limit  to  damages,  358. 

enlarged  after  reference,  85. 
not  necessarily  before  arbitrator,  171. 
of  set-off  not  allowed  after  reference,  85. 

PARTIES  TO  A  REFERENCE. 

perwnt  mteretted  in  the  tubject  matterSf  20. 
persons  capable  of  contracting,  20. 

not  persons  attainted  or  outlaws,  20. 
married  woman,  21 ;  see  tit.  Wife. 
husband  and  wife,  22  ;  see  tit.  Husband  and  Wife. 
infant,  24  ;  see  tit.  Infant. 

partners  and  parties  with  joint  interests,  26 ;  see  tit.  Partners. 
corporations,  28  ;  see  tit.  Corporation. 
parties  interested  added,  on  reference  of  a  cause,  29. 
added  afterwai  ds,  by  subsequent  consent,  29. 
by  acquiescence,  laches,  30. 
penons  not  interetted. 

authorized  agent,  30 ;  see  tit.  Agent. 
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PARTIES  TO  A  REFERENCE  (amthuted). 

attorniea  and  solicitors,  32 ;  see  tit.  Attormky. 
counsel,  34  ;  see  tit.  Counsel. 
ezecntors  and  administrators,  36 ;  see  tit.  Exbcittok. 
tmstees,  39 ;  see  tit.  Trustbb. 
committee  of  lunatic,  39 ;  see  tit.  Lunatic. 
public  officer,  39 ;  see  tit.  Public  officbk. 
peracn$  enqnuwered  to  rrfer  by  statute, 

assignees  of  bankrupts  and  insolvents,  40 ;  see  tit.  Assionbe. 
trustees  of  Savings  Banks  and  Friendly  Societies,  42  ;  see  tit.  Savings 

Bank,  Friendly  Society. 
promoters  of  public  undertakings,  45. 
parties  inter^ted  in  lands  taken,  &c.,  45 ;  see  tit.  Lands  Clauses 

Consolidation  Act. 
parties  draining  by  statute,  45. 
Railway  Companies,  45  ;  see  tit.  Railways  Clauses  Consolidation 

Act. 
Joint  Stock  Companies,  45 ;   see  tit.  Companies  Clauses  Consoli- 
dation Act. 
ecclesiastical  and  collegiate  corporations,  46  ,*  see  tit.  Ecclesiastical 

AND  Collegiate  Corporations. 
masters  and  workmen,  46 ;  see  tit.  Masters  and  Workmen. 
counties  and  boroughs,  47;  see  tit.  Counties  and  Boroughs. 
of  a  cause  must  be  those  on  the  record,  76. 
examination  of,  as  witnesses,  182 ;  see  tit.  Arbitrator. 

one  found  to  be  a  felon,  whether  award  set  aside,  636. 
excluding  from  meetings,  170. 
attending  reference  privileged  from  arrest,  175. 
award  must  decide  as  to  aQ,  259. 

effect  of,  on  ;  see  tit.  Award. 
deceased,  liibility  of  executor  of ;  see  tit.  Executor. 
dying  before  sum  awarded  paid,  480. 
deceiving  opponent  or  arbitrator,  award  set  aside,  635. 

PARTITION,  powers  of  commissioners  of  423. 

awarding  right  of  way  over  allotment,  424. 
directing  lots  to  be  fenced  off,  424. 
awarding  two  separated  lots  to  one  party,  424. 
arbitrator  making,  must  award  a  conveyance,  257,  424. 

PARTNERS,  reference  by,  not  bind  co-partners,  26. 
bound  for  others,  28. 

when  all  must  execute  or  none  bound,  27, 131. 
reference  of  all  matters  between  all  or  any,  55, 125. 
effect  of  arbitration  clause  in  deed  between,  64  ;  see  tit.  Agree- 
ment. 
how  to  award  on  the  joint  debts  and  credits  of  a  firm,  404. 

awarding  to  pay  and  receive  in  moieties,  405. 

when  unnecessary  to  specify  amounts,  405. 

awarding  all  debts  and  credits  to  one,  405. 
appointing  a  receiver,  406. 
avrarding  on  the  partnership  stock,  406. 
omitting  to  provide  for  deficiency  of  assets,  407. 
awarding  dissolution  of  partnership,  404. 
settling  terms  of  dissolution  of  partnership,  407. 

awarding  right  to  sue  in  partner's  name,  407. 

restraining  one  party  from  trading  in  particnlar  town,  407. 
accounting  in  equity  for  item  omitted  in  award,  458. 
no  bill  lies  for  stranger  to  enforce  award  between,  530. 
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PAYMENT,  how  arbitrator  should  award  as  to,  399. 
arbitrator  should  direct,  399. 

no  attachment  on  award  without,  399. 
may  fix  time  and  place  of,  399. 

awarding  promissory  note  or  money  bond  to  be  given,  399. 
by  instalments,  399. 
on  a  Smiday,  400. 

penalty  for  non-payment  at  time  specified,  400. 
when  fixing  time  of,  improper,  400. 

when  arbitrator  to  ascertain  purchase  price,  400. 
when  awarding  damages  on  a  verdict,  360,  400. 
ordering  payment  of  rent  not  yet  due,  bad,  400. 
extent  of  power  as  to  directing,  400. 
party  dying,  how  to  award  executor  to  make,  401. 
reference  by  executor,  proper  mode  of  directing,  401. 
awarding  executor  to  pay,  402. 
testator  indebted,  402. 
executor  to  pay  out  of  assets  qnaiido,  402. 
to  pay  out  of  assets,  402. 
directing  assignees  to  repay  sum  paid  by  mistake,  402. 
directing,  to  be  made  to  wife,  and  not  husband  and  wife,  403. 
plea  of,  awarding  on,  349. 
of  money  awarded,  how  to  be  made,  476. 
out  of  sum  in  court  of  law,  611. 
out  of  money  in  court  of  equity,  542. 
whether,  precludes  motion  to  set  aside,  654. 

PEER,  no  attachment  on  award  against,  561. 

PENALTY,  arbitrator  may  impose,  in  award,  400. 

offer  of,  no  cQscharge  from  performance  of  award,  527. 

PEREMPTORY  undertaking,  waiver  of,  by  reference,  87. 

notice  of  appointment  for  a  meeting,  192. 

PERFORMANCE,  what  a  sufficient,  of  tiie  award,  473. 

party  has  a  reasonable  time  for,  473. 
may  be  at  several  times,  474. 

party  bound  to  take  notice  of  award  being  made,  474. 
stranger  stakeholder  not  bound  to  take  notice,  474. 
party  must  obey  award  substantially,  474. 

award  to  pay  money  to  wife,  474. 

to  keep  drain  cleansed,  474. 
party  must  comply  as  far  as  lawful  and  possible,  475. 

such  performance  answer  to  attachment,  580. 

award  to  remove  weirs,  stranger  interested,  475. 

to  reinstate  premises  pulled  down,  475. 

to  dig  for  coal,  475. 
party  to  pay  must  tender  money,  476. 

must  seek  out  party  entitled,  476. 

must  get  costs  taxed,  if  requisite,  476. 
award  to  enjoy  house  paying  rent,  476. 

to  make  a  lease  rendering  rent,  476. 

award,  all  suits  to  oease,  477. 

when  proceeding  in  a  suit  a  breach,  477. 
court  no  power  to  order  award  to  be  delivered  up  on  pay- 
ment, 477. 
Of  an  award  directing  the  execution  of  a  deed,  477. 
when  request  to  execute  deed  necessary,  477. 
who  to  prepare  and  tender  conveyance,  478. 
ordinary  rule  between  vendor  and  purchaser,  479. 
deed  tendered  should  agree  vrith  award,  479. 
demanding  execution  by  agent,  480. 
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PERFORMANCE  {continued). 

no  power  of  attorney  to  agent  requuite,  480. 
award  to  execute  release  on  payment,  480. 
death  of  party,  pajment  to  executor,  480. 
award  of  release  to  time  of  award,  480.  . 
deliyering  release  to  stranger  for  party's  use,  481. 
award  to  execute  indemnity,  481. 

that  plaintiff  shall  stand  acquitted  of  a  suit,  481. 
to  acquit  of  a  debt,  481. 
quod  staret  quietus  of  rent,  481. 
of  awardi  evidence  of  submission,  515. 

pleading,  511 :  see  tit.  Plka. 
plea  of  award  without  alleging  performance,  when  good,  502 ;  see  tit. 

Plba. 
of  award  enforcing,  in  equity,  524  ;  see  tit.  Equity. 

PERIOD  ;  see  tit.  Time. 

PERIODICAL  claims,  reference  of,  128. 
limits  for  awarding,  133. 

PERJURY,  witness  on  reference  liable  for,  177,  637. 

of  witness,  when  award  set  aside  for,  637;  see  tit.  Witnkss. 

PERPETUITY,  award  of,  bad,  528. 

PERSON  of  party  not  subject  to  arbitrator,  395. 

PERSONAL  CHATTELS,  disputes  concerning,  referable,  3. 

PERSONAL  ESTATE  subject  to  award,  395. 

PERSONAL  REPRESENTATIVE  ;  see  tit.  Executor. 

PERSON AJj  SERVICE  of  award,  &c.,  when  necessary,  570;  see  tit.ATTACHMENT. 

PERSONAL  WRONGS  referable,  3. 

PETITION  to  enforce  award  in  a  charity  suit,  542 ;  see  tit.  Equity. 

PETITIONING  CREDITOR,  sum  awarded  good  debt  of,  466. 

so  penalty  in  arbitration  b<md,  466. 

PLACE  AND  TIME  of  payment,  award  need  not  specify,  278. 

pleading  award  of  money  to  be  paid  at  specified,  496. 
award  to  pay  at,  attachment  on,  569. 

PLEA  of  arbitration  pending,  not  good,  51. 

of  agreement  not  to  sue,  when  good  in  equity,  72. 
of  judgment  recovered  allowed  to  executor  pending  reference,  86. 
awar^ig  on  each,  346 ;  see  tit.  Cause. 
finding  on  inconsistent,  293  ;  see  tit.  Award. 
Effect  of  an  award  as  a,  502. 

award  must  generally  be  pleaded,  502. 

when  plea  of  award  without  averment  of  performance  good,  502. 
when  new  duty  created  in  satisfaction  of  old  claim,  503. 
old  rule,  if  time  passed,  must  be  averred,  503. 
modem  rule,  old  claim  barred  not  at  all  or  entirely,  503. 
award  a  bar  when  accord  and  satisfaction  a  bar,  504. 

sometimes  available  for  a  stranger,  504. 
payment  according  to  void  award,  accord  and  satisfaction,  504. 
award  as  to  part  of  a  thing  demanded,  504. 
award  on  parol  submission  no  plea  to  action  on  a  bond,  504. 
of  award  to  further  maintenance  of  action,  505. 
rq>lication,  power  of  distress  by  award,  departure  from  avowry  of 

common  law  power,  505. 
of  award,  averments  in,  491 ;  see  tit.  Pleading. 
of  an  award  in  bar  to  a  bill  in  equity,  531  ;  see  tit.  Equity. 
in  bar  of  a  bQl  to  set  aside  award,  677. 
How  to  answer  in  pleading  an  award  pleaded,  505. 
traversing  the  aubmisnonf  505. 
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PLEA,  {eoKtmwd), 

in  debt  on  bond  and  covenant,  travenc,  non  est  factmni  506. 

in  assumpsit,  non  assampsit,  506. 

whether  nunquam  indebitatus  traverse  in  debt,  506. 
pleading  no  award  imade,  506. 

plea  of  no  award  means  no  valid  award,  506. 
defendant  may  show  award  not  final,  506. 

formerly  plea  meant  no  award  at  all,  507. 

rejoinder  award  void,  no  departure  from  plea  of  no  award,  507. 

rejoining  performance  a  departure,  508. 

averment  no  award  by  arbitrator  or  umpire,  508. 

what  an  argumentative  plea  of  no  award,  508. 
should  conclude  with  a  special  traverse,  509. 

averring  notice  to  arbitrator  of  matters  not  awarded  on,  509. 

pleading  award  with  averments  showing  it  void,  258,  609. 
mUeanduet  or  miatake  qf  arbitn^tor  not  pleadable,  509. 

of  arbitrator  coUu<Ung  with  party,  bad,  510. 

of  no  admission  or  proof  of  assets  on  reference,  bad,  511. 

of  award  executed  by  arbitrators  separately,  511. 

of  mistake  of  arbitrator,  bad,  511. 
pleading  petformanee  qfaicard,  511. 

must  show  how  pNerformed,  511. 

must  aver  entire  performance,  511. 

setting  out  document  referred  to  in  award,  512. 
other pleadinge  to  defeat  award,  512. 

ii  Statute  of  Limitations,  good,  512. 

of  revocation  by  wiU  of  party,  512. 

by  marriage  of  female  purty,  48S,  512. 
not  by  bankruptcy  or  insolvency,  513. 

of  foreign  attachment,  513. 

of  waiver  of  award  bad,  to  action  on  bond,  513. 

award  not  ready  to  be  delivered,  513. 

not  made  within  reasonable  time,  bad,  513. 

replication  claim  not  covered  by  award  pleaded,  513. 

demurrer  to  pleading  stating  b»d  award,  514. 

PLEADING.- 

How  to  state  an  award  in,  491. 

averments  in  a  pleading  stating  an  award,  491. 
recital  of  differences,  491. 
of  mutual  submission,  492. 
of  appointment  of  arbitrator  by  the  parties,  492. 
averment  of  mutual  promises  in  assumpsit,  492. 

bad  in  debt,  492. 
averment,  award  made  pursuant  to  submission,  492. 
as  to  time,  493. 

though  laid  under  a  videlicet  material  andtraver8able,493. 
averring  award  ready  to  be  delivered  unnecessary,  493. 
but  usual,  494. 

ready  to  be  delivered  at  particular  place,  494. 
averring  award  made  of  and  concerning  the  premises,  494. 
showing  directions  in  award  authorized,  494. 
stating  part  of  award  sufficient  in  action  on  the  award,  494. 
whole  award  must  be  stated  in  debt  on  the  arbitration  bond,  495. 
part  set  out  not  deciding  all  matters,  495. 
pleading  substance  of  parol  award  sufficient,  495. 
award  under  seal  no  deed — ^profert  unnecessary,  495. 
averring  notice  of  award  made,  usual,  but  unnecessary,  495. 
averring  cause  of  action  accrued  before  action  commenced,  496. 
averring  request  to  perform  award  when  necessary,  496. 
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PLEADING  (cmtmued). 

aTerring  attendance  at  time  and  place  for  money  to  be  paid,  496. 

when  plaintiff  to  do  concurrent  act,  497. 
averring  demand  when  costs  to  be  repaid  on  demand,  497. 
averring  request  to  pay  collateral  penalty,  497. 
assignee  need  not  ayer  consent  of  creditors  to  reference,  497. 
ayerment  of  promise  by  executors  as  executors,  497. 
indebitatus  count  on  an  award,  498. 
Averments  in  debt  on  the  arbitration  bond,  498. 
whole  award  must  be  set  out,  498. 
plaintiff  must  assign  breachei,  499. 
replication  to  plea  of  no  award  must  assign  breach,  499. 
breach  assigned  not  traversable,  499. 
want  of  assignment  ground  of  general  demurrer,  500. 
breach  must  be  as  to  good  part  of  award,  500. 
when  submission  traversed,  no  need  to  assign  breach,  500. 

when  part  performance  pleaded,  500. 

when  plea  admitting  award  excuses  non-performance,  500. 
when  replication  to  conclude  with  a  verification,  501; 

replication  setting  out  award  after  a  plea  of  no  award,  501. 

after  a  plea  setting  out  part  and  averring  performance,  501. 

PLEADINGS,  when  rule  to  set  aside,  to  be  drawn  up  on  reading,  647. 

POOR  RATE,  validity  of,  not  referable,  12. 

except  on  appeal  by  leave  of  court,  12. 

POSSIBLE,  award  must  be,  291 ;  see  tit.  Award. 
award  must  be  performed  as  far  as,  475. 

POSTEA  in  cause  referred,  how  entered,  601. 

POSTMASTER  GENERAL  AND  RAILWAYS. 

disputes  between,  as  to  carriage  of  mails  referable,  99. 
mode  of  reference,  99. 
limit  of  time  for  awarding  between,  134. 
appointment  of  umpire  on  reference  between,  216. 
appointment  to  be  before  arbitrators  act,  218. 
duration  of  umpire's  authority,  230. 

POWER  of  arbitrator ;  see  tit.  Arbitrator. 
of  umpire ;  see  tit.  Um pirx. 
of  court ;  see  tit.  Court. 

POWER  OF  ATTORNEY,  agent  demanding  money  awarded  must  have,  568. 

demanding  execution  of  a  deed  need  not,  480,  568. 

PRACTICE,  arbitrator  not  bound  by  rule  of,  114. 

making  submission  rule  of  court,  545 ;  see  tit.  Submission. 
moving  to  enforce  award  in  equity,  535 ;  see  tit.  Equity. 
making  award  rule  of  Chancery,  552 ;  see  tit.  Submission. 
points  of,  in  action  on  avrard,  490 ;  see  tit.  Action. 
entering  verdict  on  award,  601 ;  see  tit.  Execution. 
moving  for  attachment,  567,  573 ;  see  tit.  Attachment. 
obtaining  rule  to  pay  amount  awarded,  595  ;  see  tit.  Exbcution. 
moving  to  set  aside  award,  639  ;  see  tit.  Setting  aside. 

in  equity,  678 ;  see  tit.  Equity. 

PILEMISSIS,  DE  ;  see  tit.  Db  Pramissis. 

PRECAUTIONS,  award  to  take  all  proper,  not  specific  enough,  420. 

PRECEDENT  CONDITION  ;  see  Condition  Prbcbdbnt. 

PREMISES,  awarding  of  and  concerning ;  see  tit.  Award. 

PRESUMPTION  OF  COURT  in  favour  of  award,  260,  655 ;  see  tit.  Award. 

PRICE  OF  PURCHASE  ;  see  tit.  Purchase  price. 

Q  Q  Q 
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PRINCIPAL,  when  bound  by  reference  by  agent,  31 ;  see  tit.  Aobmt. 

PRINCIPLES  on  which  arbitnior  to  decide,  113. 

PRISON,  committal  to,  for  not  performing  award,  558,  584,  586,  587. 

in  equity,  540,  541. 

PRISONERS,  expenses  of,  arbitration  on ;   see  tit.  Counties  and  Bobouobs. 

PRIVATE  ACT  OF  PARLLA.MENT,  submission  by,  100. 

PRIVILEGE  firom  arrest  while  attending  reference,  175. 

PROCEEDINGS,  stay  of,  reference  of  action,  86 ;  of  suit,  90,  532. 

in  the  reference,  168 ;  see  tit.  Arbitkatob. 
to  enforce  attendance  of  witnesses,  1 73. 
to  enforce  submission,  100 ;  see  tit.  Submission. 
contrary  to  agreement  not  to  sue,  set  aside,  70. 
to  enforce  award  at  law,  see  tit.  Action  ;  Attacbmbnt  ; 
ExBCunoN. 

in  equity ;  see  tit.  EauiTY. 
to  set  aside  award  at  law ;  see  tit.  Sbttino  aside. 

in  equity ;  see  tit.  Equity. 

PRODUCTION  of  documents,  how  enforced,  173, 184. 

PROFERT  of  award  under  seal  unnecessary,  495. 

PROMISSORY  NOTE,  reference  as  to  liftbiUty  on,  6. 

award  liability  to  remain  as  before,  bad,  253. 
award  of,  good,  399. 

PROMOTERS  OF  PUBLIC  UNDERTAKINGS,  reference  by ;  see  tit  Lands 
Clauses  Consolidation  Act. 

PROOF ;  see  tit  Etidencb. 

PUBLIC  JUSTICE,  breach  of,  cannot  be  waived  by  a  party,  653. 

PUBLIC  OFFICER,  reference  by,  39. 

no  attachment  against,  562. 

PUBLIC  RIGHTS,  referable  by  sUtute,  7. 

PUBLICATION  of  award,  what  is  a,  238 ;  see  tit.  Awabd. 

to  the  parties,  what  is,  617. 

PURCHASE  PRICE,  duty  of  arbitrator  appointed  to  fix,  400. 

equity  not  fix,  reference  failing,  687. 


Q. 


QUAKER,  afiirmation  of,  attachment  granted  on,  576. 

QUARTER  SESSIONS,  indictment  at,  referable  after  conviction,  18. 

no  submission  by  order  of,  93. 
reference  of  appeal  at,  may  be  by  attomies,  34. 
of  appeal  against  order  of  removal,  11. 
of  appeal  against  poor-rate,  not  valid  without  leava 
of  court,  12. 
arbitrator  to  report  only,  not  decide  finally,  12. 

QUEEN'S  PRISON ;  see  tit  Pbison. 
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R. 

RAILWAY  COMPANY  AND  POSTMASTER  GENERAL,  reference  between; 
see  tit  Postmaster  Gbnxral  and  Railways. 

RAILWAYS  CLAUSES  CONSOLIDATION  ACT. 
what  matters  referable, 

compensation  for  lands  takeUi  used,  or  injured  by  RaHwaya,  8. 

for  injuries  to  mines  by  Railways,  9. 
disputes  as  to  sufficiency  of  carriages  and  engines,  9. 
matters  authorized  or  durected  to  be  referred,  45,  94. 
how  tubmiswm  madet  45,  94. 

compensation  for  lands  taken,  &c.,  to  be  under  Lands  Clauses  Act,  8 ; 

see  tit.  Lands  Culusbs  Consolidation  Act. 
unless  both  parties  concur  in  one,  each  to  appoint  arbitrator,  94. 
appointment  of  arbitrator  by  raUway  under  hand  of  secretary  or  two 

directors,  95. 
appointment  of  arbitrators,  the  submission,  94. 
one  side  refusing  to  appoint,  single  arbitrator  to  act  for  both,  94. 
submission  not  revocable  without  consent,  94, 155,  166. 

nor  by  death  of  party,  94, 166. 
on  death  or  incapacity  of  sole  arbitrator,  matter  referred  de  novo,  95, 
161. 
of  one  of  two,  new  arbitrator  appointed,  94, 162,  213. 
or  remaining  arbitrator  acts  alone,  94, 162,  218. 
on  refusal  or  neglect  to  act  of  one,  remaining  arbitrator  may  proceed 

alone,  95,  162,  213. 
arbitrators  to  appoint  umpire  before  entering  on  reference,  95, 215,  218. 
appointment  to  be  in  writing,  215,  223. 
to  appoint  new  umpire  on  death  or  incapacity,  215. 
on  their  refusal  or  neglect.  Commissioners  of  Railways  to  appoint,  215, 

216. 
Commissioners  of  Railways  substituted  for  Board  of  Trade,  216. 
submission  to  be  made  rule  of  court,  95. 
costs  of  arbitration  in  discretion  of  arbitrators,  95,  373. 
declaration  by  arbitrators  and  umpire  before  entering  on  reference,  171. 
to  be  annexed  to  award,  237. 
wilfully  acting  contrary  to,  a  misdemeanor,  438. 
arbitrators  and  umpire  may  administer  oath,  178,  184. 

may  examine  on  oath  parties  and  witnesses,  178,  184. 
may  call  for  documents,  185. 
award  not  void  for  want  of  form,  237. 

Railway  Company  bound  to  make  communications  between  severed 
lands,  331. 
to  provide  drains  and  watering  places  for  cattle,  &c.,  331. 

RAILWAYS,  COMMISSIONERS  OF ;  see  tit.  Railways  Clauses  Consoln 
dation  Act. 

READY  to  be  delivered,  award  is,  when  made,  493. 

REAL  ACTIONS  referable  at  Nisi  Prius,  79. 

REAL  PROPERTY ;  see  tit  Land. 

REASONABLE  TIME  allowed  to  perform  award,  473. 

REASSIGNING  lands  pursuant  to  award,  477. 

RECEIVER,  award  appointing,  406, 427  ;  set  aside,  635. 
liability  of  arbitrator  for  appointing,  438. 

RECEIVING  inadmissible  evidence,  no  ground  for  setting  aside  award,  628. 

RECITAL  in  submission,  whether  limiting  reference,  122. 
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RECITAL  (eimiimtid). 

in  award,  effect  of,  245  ;  see  tit.  Award. 

no  evidence  of  qypointment  of  third  artntFator,  515. 
error  in,  no  ground  of  setting  aside,  631. 

RECOGNIZANCE,  submission  by,  92. 

condition  of  not  alterable  by  rale  of  court,  488. 
sdre  &cias  on,  to  enforce  award,  528. 

RECORD,  submission  by,  92 ;  see  tit  Rbcoonizancb. 
Chancery  court  of,  under  stat.  Will.  III.,  59. 
parties  on,  necessary  to  refer  the  cause,  76. 
power  of  arbitrator  to  amend,  196. 
award  cannot  be  made  matter  of,  538,  591 . 
when  rule  to  set  aside  award  to  be  drawn  up  on  reading,  647. 

RECTOR,  referring  right  to  tithes  during  his  incumbency,  28. 

RE-EXAMINING  witnesses,  setting  aside  umpirage  for  not,  629. 

REFERENCE  to  arbitration ;  see  tit.  Submission. 

on  the  usual  tenns,  what  is  a,  80. 

proceedings  in,  168  ;  see  tit.  Abbitbatob. 

costs  of,  what  are,  870. 
to  the  master ;  see  tit.  Mastbb. 
fiuling,  proceeding  in  the  cause  referred,  683. 

enforcing  contract  in  equity,  687  ;  see  tit  Eauirr. 
back — power  of  court  to  make,  658 ;  see  tit.  Skttimo  Asidb. 

duty  of  arbitrator  on,  198 ;  see  tit.  ABsriBATOB. 

REFORM  a  deed,  power  of  arbitrator  to,  114. 

REFUSAL  of  aibitrator  to  act,  effect  of,  160 ;  see  tit  Abbitbatob. 

under  statute  concerning  prison  expenses,  161. 
under  Lands,  Railways,  and  Companies  Clauses  Acts,  95,  96, 

162,  212,  213. 
to  proceed  in  the  reference  any  further,  196. 
to  deliver  award  until  fee  paid,  240,  435. 
of  party  to  attend  meeting,  191. 
to  produce  documents,  184. 

REGISTRAR  of  Friendly  Societies,  reference  to,  44,  99, 110 ;  see  tit  Fbibndlt 
Society. 

REHEARING  case,  setting  aside  award  for  umpire  not,  629. 

REINSTATE  premises,  award  to,  475. 

REJECTING  evidence,  no  ground  for  setting  aside  award,  628. 

RELEASE,  awsrd  all  suits  to  cease,  operates  as,  289. 

pursuant  to  award,  no  plea  for  stranger  in  equity,  535. 
award  to  execute  on  payment,  480. 

RELEASES  MUTUAL,  arbitrator  may  award  to  be  given,  410. 

of  bonds,  &C.  by  which  debts  refeired  sre  due,  410. 
not  of  matters  beyond  cause,  cause  only  referred,  410. 
not  of  arbitration  bond,  410. 
not  beyond  submission,  410. 

as  to  time  of  matters  accruing,  410. 
not  to  defeat  claim  awarded,  411. 
need  not  specify  form  of,  411. 
a^ard  of,  effect  of,  258,  260. 

decides  all  matters  referred,  260. 
construction  of,  410. 
to  a  day  before  submission,  265. 
to  a  day  later  than  submission  410. 
to  time  of  award,  480. 
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RELEASES  MUTUAL  (eontmued). 

to  use  of  rtnngeri  288. 

as  to  matters  beyond  sabmiuion,  void  pro  tanto,  318,  410. 

REMUNERATION  of  arbitrator,  434  ;  see  tit.  AKBrrRATOR. 

RENT  not  due,  awarding  payment  of,  128,  400. 
when  non-payment  breach  of  award,  476. 

RENT  CHARGE  for  tithes,  submission  to  determine,  100. 

awarding  as  to,  423. 

REPAIRS,  awarding  liability  to,  417. 
REPLEVIN,  sureties,  discharge  of  by  reference,  88. 

effect  of  award,  as  to  double  costs  of,  387. 

REPLICATION  in  action  on  arbitration  bond,  499 ;  see  tit.  Plbadino. 

REPUGNANT,  award  must  not  be,  292 ;  see  tit.  Award. 

setting  aside,  292,  634. 

REPUTATION,  award  no  evidence  of,  517 ;  see  tit.  Eviobncb. 

REQUEST  to  perform  award  when  necessary,  477 ;  see  tit.  Pbrformamcb. 

when  necessary  to  aver  in  pleading,  496. 

RESERVATION  of  authority  avoids  award,  271 ;  see  tit.  Award. 

setting  aside  award  for,  631. 

RESERVED  LIBERTY  to  apply  to  the  court,  effect  of  in  equity,  686. 

RESTRAIN  arbitrator  from  awarding,  court  no  power  to,  151. 

RESTRAINT  of  trade,  awarding,  407. 

RETRAXIT,  award  of,  valid,  429. 

RETURN  DAT  of  jury  process,  no  limit  to  arbitrator's  power,  132. 

REVIEW  decision  of  arbitrator  as  to  evidence,  no  bill  in  equity  to,  673. 

REVOCATION  of  the  arbitrator's  authority,  147. 
by  common  law  at  the  wiU  qfaparty^  147. 

submission  revocable  at  common  law  until  award  made,  147. 
effect  of  by  one  only  of  many  parties,  147. 
whether  of  submission  under  seal  need  be  under  seal,  148. 
of  order  of  Nisi  Prius  need  not  be  under  seal,  149. 
notice  of  to  arbitrator  necessary,  149. 

not  so  when  by  marriage  or  death,  149. 
breach  of  submission,  57, 101, 149. 

ground  of  attachment  when  submission  a  rule  of  court,  101, 149. 
motion  for  costs  for  affected  delay  for,  101. 
only  by  special  clause  in  submission,  102. 
costs  refosed  if  good  cause  shown  for,  102. 
submission  by  agreement  cannot  be  made  rule  after,  150. 

by  judge's  order  can,  150. 
action  lies  for,  150,  489. 

joining  count  for  revocation  with  count  on  award,  489. 
justification  may  be  pleaded,  150. 

misconduct  of  arbitrator  or  party,  150. 

bankruptcy  of  opponent,  150. 

marriage  of  female  party  by  consent,  151. 
court  not  restrain  arbitrator  from  awarding  after,  151. 
by  leave  of  the  cottrtf  151. 

proUbited  vrithout  leave  of  court  or  judge,  151. 
attempted,  arbitrator  may  proceed  ex  parte,  151, 192. 
Stat.  3  &  4  W.  IV.  c.  42,  s.  39, 151. 

to  what  submissions  it  applies,  152. 

not  to  submissions  by  order  of  equity,  152. 

nor  to  indictment,  152. 

nor  till  arbitrator  has  complete  authority,  152. 
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REVOCATION  (eon/»iii«<0- 

court  no  power  after  award  made,  153. 

not  grant  ex  parte  application,  153. 
when  leaye  to  revoke  will  be  granted,  153. 
matter  aUo  pending  in  Chanceryi  153. 
arbitrator  admitting  evidence  objected  to,  153. 
judgment  recovered  pending  reference,  155. 
arbitrator  miataking  the  law,  155. 
no  revocation  of  submission  by  order  of  county  court,  155. 
nor  of  submission  under  the  Lands,  Railways,    and  CompanieB 
Clauses  Acts,  155. 
<N  enmity  at  the  wiU  qf  a  party,  156. 

submission  sometimes  subsisting  after,  156. 
submission  made  rule  not  revocable  in  Ireland,  156. 
Stat  3  &  4  W.  IV.  c.  42,  s.  39,  not  apply  to  equity,  157. 
by  hmUkn^tey,  157. 

bankruptcy  not  a,  157. 
aiguments  for  and  against,  157. 
arbitrator  as  stakeholder,  158. 
award  against  bankrupt  enforced,  159. 
dy  mtoheney,  159. 
by  marrioffe  qfafimaleparty,  159. 

marriage  a,  159 ;  as  to  aU  parties,  160. 
no  notice  to  arbitrator  requisite,  159. 
action  for  against  husband  and  wife,  160,  488. 
plea,  marriage  by  consent,  151. 
by  the  r^fitaal  to  aet^  or  death  qfthe  arbitrator,  160. 
change  of  character  of  arbitrator  not  a,  160. 
arbitrator  refusing  to  proceed,  160. 
by  disagreement  of  arbitrators,  160. 
death  of  arbitrator  a,  160. 
death  or  refusal  to  act  of  one  of  several  arbitrators,  161. 

of  barrister  to  arbitrate  between  counties  and  boroughs  not  a,  161. 
of  arbitrator  under  Lands  and  Railways  Clauses  Acts  not  a,  161. 
under  the  Companies  Clauses  Act  not  a,  162. 
by  the  death  qf  a  party,  162. 

foreign  laws,  whether  death  a,  163. 

death  of  one  of  several  parties  on  same  side,  163. 

action  not  abating  by  death,  163. 
though  verdict  taken  death  a,  163. 
no  notice  to  arbitrator  necessary,  149. 
eath  no  revocation  when  arbitrator  to  state  a  special  case,  164. 
death  of  one  of  several  parties  with  separate  interests,  164. 
death  of  infant  as  to  guardian  a,  164. 
no  relief  in  equity  on,  165. 
clause  to  prevent  death  being  a,  165. 
effect  of  the  clause,  165. 
executors  bound  by  award,  165. 
enforcing  award  against  survivors,  166. 

death  not  a,  under  the  Lands,  Railways,  and  Companies  Clauses  Acts, 
94, 166. 
plea  of,  512  ;  see  tit.  Plea. 
may  be  shown  as  cause  against  motion  for  attachment,  579. 

RIGHT  OF  WAT,  awarding,  424. 

RIOT,  indictment  for,  not  referable,  16. 

RULE  OF  COURT,  submission  by,  76  ;  see  tit.  Cause. 

submission  by  agreement  to  1)e  made  a,  57  ;  see  tit.  Statute 
OF  William  III. 
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RULE  OF  COURT  {continued). 

making  submission  a,  544 ;  see  tit.  Submission. 
clause  in  order  of  Nisi  Prius  for  making  it  a,  81. 
submission  to  be  made  a,  before  enlargement  by  the  courti 

146. 
cannot  alter  recognizance,  92,  488. 
to  pay  sum  awarded  has  effect  of  judgment,  590 ;  see  tit. 

ExBCunoN. 
embodying  submission  not  a  rule  to  payi  591. 
no  evidence  to  prove  agreement  of  reference,  514. 
evidence  of  judge's  order  of  reference,  515. 
for  attachment,  577  ;  see  tit.  Attachmbnt. 
to  set  aside  award,  645  ;  see  tit.  Sbttino  Asidb. 


s. 

SALE,  CONTRACT  OF,  enforcing,  reference  as  to  terms  of  failing,  687. 

SATISFACTION,  what  may  be  awarded  as,  395. 

SAVINGS'  BANK,  disputes  concerning  settled  by  arbitration,  10. 

only  mode  of  settlement  by  statute,  43. 
to  whom  to  be  referred,  98. 
no  stamp  on  submission  or  award,  98,  241. 

SCALE  of  taxation  of  costs,  604  ;  see  tit.  Ezbcdtion. 

SCIENCE,  matter  of,  duty  of  arbitrator  in  awarding  as  to,  420. 

SCIRE  FACIAS  to  revive  rule  to  pay  money  not  requisite,  598. 

on  submission  by  recognizance,  528. 

SCOTCH  REFERENCE  by  counsel,  35. 

submission  by  judicial  reference,  92. 
colorable  decreet  arbitral,  456. 

SEAL,  award  to  be  under  when  submission  so  provides,  236. 
averment  of  in  action  on  award,  492. 
award  under,  no  deed,  242,  456,  495. 
profert  unnecessary  in  pleading,  495. 

SECOND  reference,  when  court  can  compel,  684. 

motion  to  set  aside  award  when  allowed,  644. 

SECURITY,  award  to  give  must  specify  nature  of,  285. 

of  with  sureties,  void  as  to  sureties,  325, 427. 

SEPARATE  ESTATE  in  equity,  wife  may  refer  oonoeming  as  feme  sole,  21. 

SEPARATION,  terms  of  referable,  13. 

of  good  from  bad  part  of  award,  316  ;  see  tit.  Award. 
bad  part  of  award  alone  set  aside,  656. 

SEQUESTRATION  of  goods  to  enforce  award  in  equity,  541. 

SERJEANT-AT-ARMS,  enforcing  award  by  in  equity,  541. 

SERVICE  of  documents  for  an  attachment,  570 ;  see  tit.  Attacrmbkt. 
of  award  before  enforcing  in  equity,  539. 

SESSIONS,  see  Quaktek  Sbssions. 

SET-OFF,  plea  of  avrerding  on,  349. 

matters  in,  reference  of,  128. 

avTarding  balance  of  to  defendant,  257. 

of  cross  sums  should  be  awarded,  subject  to  attorney's  lien,  375. 

court  will  allow  only  subject  to  the  lien,  468. 

SETTINO  ASIDE  submission  in  a  cause,  82. 

for  fraud,  mistake,  or  bad  faith,  82. 
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SETTING  ASIDE  (etmUmitd), 

proceedings  contrary  to  agreement  not  to  me,  70. 

SrTINO  A8IDB  AN  AWAKD  OK  MOTION,  613. 

JariBdiciion  of  the  courts  to  set  aside  an  award  on  motion,  614. 
only  when  submission  can  be  made  a  rule,  614. 
in  other  esses,  bill  in  equity  only  remedy  for  misoondnct  of  arbi- 
trator, 614. 
power  under  statute  WilL  III.,  614. 
motion  to  be  in  court  of  which  submission  is  a  rule,  614. 

not  before  judge  at  chambers,  614. 
award  made  in  cause  in  court  of  C.  P.  of  Lancaster,  615. 
may  be  set  aside  by  judge  at  chambers,  615. 
Within  what  period  ^e  motion  to  set  aside  an  award  must  be  made,  615. 
wkm  motird  vrnder  the  statute  qf  WUL  IIL,  615. 
before  last  day  of  term  after  award  mside,  616. 
same  limit  whaterer  be  the  ground  of  motion,  616. 
attachment  may  be  reusted  for  apparent  defects  at  any  time,  616. 
time  runs  when  award  published  to  the  parties,  61 7. 
publication  to  the  parties  notice  of  award  made,  617. 

though  to  be  had  only  on  payment  of  excessive  fee,  618. 
whether  court  can  gire  further  time  for  moving,  618. 
drawing  up  rule  nunc  pro  tunc,  619. 

application  within  time  to  compel  production  of  submission,  620. 
time  practically  extended  in  equity,  621. 
when  award  m  a  eauee  at  eomnum  law,  621. 
limit  varies,  621. 
when  verdict  taken  on  reference  of  cause,  limit  time  for  moving  for 

new  trial,  621. 
reference  cause  of  and  all  matters,  same  limit  as  under  statute,  622. 
submission,  not  award,  determines  limit,  623. 
no  verdict  taken  on  reference,  limit  same  as  under  the  statute,  623. 
motion  to  enter  verdict  on  point  raised,  within  same  time  as  motion 
to  set  aside,  624. 
wkemfinrtker  time  allowed  on  awardt  at  common  laWf  624. 
when  good  cause  shown  for  delay,  624. 
no  time  to  get  counsel's  opinion,  624. 
party  withholding  order  of  reference,  625. 
modifying  rule  applying  for  further  time,  625. 
counsel  foiling  to  move  in  time,  625. 
first  rule  discharged  on  technical  grounds,  625. 
excuse  for  delay  must  be  stated  in  affidavit,  625. 
what  not  good  reason  for  delay,  626. 
party  misled  by  opponent,  626. 

arbitrator  vrithhohUng  award  till  excessive  fee  paid,  626. 
assignee  recently  ^>pointed,  626. 
fiat  in  bankruptcy  issued,  626. 
For  what  causes  an  award  may  be  set  aside  on  motion,  627. 
tpAoi  the  eondnet  tfthe  arbitrator  eom^t  or  irregular,  627. 
all  equitable  grounds  available,  627. 
corruption,  or  partiality,  or  secret  interest  of  arbitrator,  627. 
legal  misconduct,  627. 

refusing  time  to  get  counsel,  627. 
refusing  to  swear  the  vntnesses,  627. 
not  hesring  the^case,  627. 
examining  vntness,  party  absent,  628. 
proceeding  ex  parte  improperly,  628. 
refusing  to  consider  a  matter  in  difference,  628. 
refusing  to  hear  evidence  on  reference  back,  628. 
one   of  several  arbitrator's  using  counsel's  opinion    on  a  case 
falsely  stated,  628. 
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two  of  tliree  arbitrators  acting  without  third,  628. 
umpire  appointed  by  lot,  629. 
umpire  refusing  to  rehear  case,  629. 
when  the  award  a  miataJken  decitUm  m  law  or  fact,  629. 

not  set  aside  for  erroneous  judgment  of  arbitrator,  629 ;  see  tit. 
Mistake. 

either  on  facts  or  law,  629. 
whether  for  mere  mistake,  629. 
when  the  award  it  a  nullity,  630. 

not  set  aside  except  when  capable  of  enforcement,  630. 
award  made  affcer  time  expired,  or  revocation,  631. 
not  for  want  of  stamp  on  award,  631. 
nor  for  want  of  recitals  or  misrecitals,  631 . 
when  the  award  it  not  final,  631. 

two  awards,  each  deciding  part,  631. 
award  omitting  some  matters,  631. 
reserving  or  delegating  decision,  631. 
not  deciding  cause,  631. 

or  the  issues  in  it,  632. 
error  in  favor  of  party  moving,  632,  633. 

deciding  cause  by  unauthorized  entry  of  verdict  or  judgment,  632. 
omitting  to  assess  damages,  632. 

not  finc&ng  balance  for  defendant  on  general  reference,  632. 
omitting  to  award  on  costs,  633. 
not  deciding  cause  separately  from  other  matters,  633. 
award  not  providing  for  deficiency  of  assets,  633. 
when  the  award  it  uncertain,  633. 
in  the  decision,  633. 

not  specifying  amounts,  633 ;  or  persons,  634. 
not  precise  in  its  directions,  634. 
inconsistent  and  repugnant,  634. 
when  the  arbitrator  hat  exceeded  hit  authority,  634. 
as  to  subject  matters  referred,  634. 
as  to  costs,  634. 
as  to  giving  directions,  634. 
as  to  Aiture  payments,  634. 
as  to  dividing  partnership  effects,  634. 
by  appointing  a  receiver,  635. 
by  ordering  trespass  or  waste,  635. 
excess  in  favor  oS  party  moving,  635. 
when  party  or  witnett  in  fault,  or  new  matter  ditcotered,  635. 
party  deceiving  opponent  or  arbitrator,  635. 
whether,  when  new  matter  discovered,  no  fraud,  635,  636. 

new  evidence,  636. 

party  examined  discovered  to  be  a  felon,  636. 

parties  married  women  or  infuts,  637. 

party  insolvent,  687. 

witness  peijured,  637. 

witness  making  incorrect  statement,  637. 
when  the  award  it  under  the  ttaiute  of  William  TIL,  637. 

''  corruption  or  undue  means  "  only  grounds  by  statute,  638. 
proceeding  contrary  to  justice  Ic  "  undue  means,"  638. 
error  in  law  on  face  of  awards  639. 
mistake  admitted  by  arbitrator,  639. 
Moving  to  set  aside  an  award,  632. 
t^fidaoitt  on  a  motion  to  tet  atide  an  awards  639. 
how  to  be  entitled,  639. 

when  cause  in  court,  639. 

R  R  R 
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vhen  reCerenoe  under  statute  WUL  IIL  639. 
need  not  be  stamped,  640. 
what  sufficient,  yerifying  award,  640. 
immaterial  alterations  in,  641. 
ike  motiom  to  tei  atide  an  awwrd,  641. 

partj  or  personal  representative  may  move,  641. 
when  bankmpt  or  insolvent,  641. 
when  assignee,  642. 

dense  not  to  sue  does  not  prohibit  motion,  642*. 
award  raising  point  of  law,  642. 
moving  to  set  aside  certificate,  642. 
motion  not  usually  on  last  day  of  term,  643. 
submission  must  be  made  rule  before  motion,  643. 
motion  in  court  on  affidavits,  643. 
on  party's  ovm  affidavit,  643. 
banister  arbitrator  not  to  make  affidavit,  643. 
court  not  use  his  notes,  644. 
no  affidavits  allowed  after  motion,  644. 
affidavits  must  be  filed,  444. 
no  second  motion  to  set  aside  award,  644. 
except  first  fsilingfor  defect  of  jurat  or  title  of  affidavit,  644. 
The  role  nisi  on  a  motion  to  set  aside  an  award,  645. 
drmoiKSi  yp  the  mle  ntst  to  wet  aeide  the  awards  645. 
on  reading  what  rule  drawn  up,  645. 
amending  rule  nisi,  646. 

not  after  time  allowed  for  moving  elapsed,  646. 
whether  rule  to  be  drawn  up  on  reading  the  record,  647. 

on  reading  pleadings,  647. 
etatmff  the  gremida  qf  motion  m  the  rmie  niei,  647. 
grounds  of  motion  must  be  set  out  in  nde,  647. 
Rule  E.  T.  2  G.  IV.  K.  B.,  647. 
Rule  M.  T.  10,  G.  IV.  C.  P.,  648. 
Rule  in  Exchequer,  648. 
whether  award  or  certificate  made,  648. 
party  limited  to  grounds  stated,  649. 
objections  must  be  stated  specifically,  649. 
whether  general  statement  helped  by  specific  affidavit,  650. 
particular  words  limit  general  statement,  651. 
statement  too  general  void,  651. 
amending  rule  nisi  according  to  motion,  651. 
Showing  cause  against  the  rule  to  set  aside  an  award*  651. 
practice  on  ehowing  eaute  offomet  the  mie,  651. 
party  must  take  office  copies  of  affidavits,  652. 

but  not  of  award  or  exhibits,  652. 
whether  cause  can  be  shown  on  last  day  o^term,  652. 
turning  motion  into  special  case,  652. 
what  may  be  ehown/or  came  againet  the  ntle,  652. 
motion  made  too  late,  652. 
affidavits  defective,  652. 
grounds  false  in  £m^,  652. 
award  bad  or  doubtfid  in  law,  652. 
error  in  favor  of  party  moving,  653. 
irregularity  waived,  653. 

not  when  public  justice  interested,  653. 
time  enlarged  by  consent,  653. 
matter  omitted  never  notified  to  arbitrator,  653. 
no  dispute  about  matter  left  unascertained,  653. 
affidavits  to  support  award  bad  on  its  face,  654. 
party  accepting  money  under  award,  654. 
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party  having  paid  money  awirdedi  654. 
allowing  opponent  to  act  on  award,  654. 
Diicharging  or  making  absolnte  the  role  to  set  aside  an  award,  655. 
renUt  qfihe  motion  to  tet  tuide  an  award,  655. 
court  favors  awards,  655. 
not  set  aside  unless  clearly  void,  655. 
allowing  fresh  affidavits  after  argmnent,  655, 
award  set  aside  in  part  only,  655. 

when  bad  part  of  award  separable,  655. 
new  trial,  when  award  in  a  cause  set  aside,  656. 
eo9#t  of  the  motion  to  aet  atide  an  award,  656. 

discretionary  with  court  to  discharge  rule  with  coats,  657. 
costs  usually  granted,  657. 

rule  silent,  costs  of  motion  costs  in  the  cause,  371,  657. 
Referring  the  award  back  to  the  arbitrator,  658. 
not  without  consent,  658. 
clause  in  submission  to  refer  back,  658. 

to  refer  back  the  matters, "  or  any  of  fhem,"  658. 
referring  back  award  to  amend  misnomer,  658. 

to  decide  particular  question,  658. 
when  all  matters  sent  back,  arbitrator  must  hear  evidence,  658. 
award  purporting  to  be  award  in  the  cause,  658. 
whether  reference  back,  unless  award  bad,  659. 
not  for  arbitrator  to  review  discretion  as  to  costs,  659. 
whether  motion  limited  by  time  for  setting  aside,  659. 
whether  reference  back  more  than  once,  659. 
referring  back  to  same  or  different  arbitrator,  660. 

SSTTINO  A8IOK  THK  JUDOMSMT  BNTBRED  UP  PUK8UANT  TO  AN  AWARD,  661. 

judgment  and  award  may  both  be  set  aside,  661. 

judgment  set  aside  if  arbitrator  no  power  to  award  judgment,  661. 

though  award  not  set  aside,  661. 

judgment  entered  after  refiorence  on  a  writ  of  trial,  661. 
judgment  set  aside,  though  limit  for  setting  aside  award  passed, 
662. 

though  motion  to  set  aside  award  discharged,  662. 

for  defects  in  award  apparent  on  fsce,  662. 

bankruptcy  before  award  no  ground,  663. 

irregularity  in  entering  judgment,  663. 
when  motion  to  be  made,  663. 

within  reasonable  time  alter  entry  of  irregular  judgment,  663. 
consent  cures  irregularity  in  entry  as  to  costs,  664. 
rule  nisi  need  not  set  forth  grounds  of  motion,  664. 
Setting  aside  an  award  in  equity,  665 ;  see  tit.  Eauirr. 
Setting  aside  the  attachment  to  enforce  award,  584 ;  see  tit.  Attachmbnt. 

SEWERS,  PRESENTMENT  BEFORE  COMMISSIONERS  OF,  referable,  18. 

SHALL  OR  MAT,  construed  imperative,  413. 

SHARES,  dirtributive,  award  to  pay,  285. 

in  ship,  award  to  pay  in  proportion  to,  284. 

SHERIFF,  no  power  to  refer  cause  on  writ  of  trial,  80. 

cannot  give  arbitrator  power  to  alter  verdict  of  jury,  80. 
verdict  taken  on  reference  by,  irregular,  not  nuU,  684. 
must  be  set  aside  before  new  trial,  684. 
award  may  be  good  though  verdict  cannot  be  entered,  661. 

SHOWING  CAUSE  against  motion  for  attachment,  578 ;  see  tit.  Attachmbnt. 

whether  at  chambers  against  rule  to  pay  sum  awarded,  596. 
against  rule  to  set  aside  award,  652 ;  see  tit.  Sbtttno  asidb. 
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SILENCE,  effect  of,  in  award,  as  to  a  matter  in  difference,  259,  265  ;  see  tit. 
Award. 

SMALL  DEBTS  may  be  referred,  11. 

SOLE  TRADER  in  London,  feme  covert  may  refer,  21. 

SOLICITOR ;  see  tit.  Attobnbt. 

SPECIAL  JURY,  costs  of,  limited  reference  as  to,  375. 

how  arbitrator  should  certify  for,  390. 

SPECIAL  TRAVERSE,  when  plea  of  no  award,  to  conclude  with,  509. 

SPECIFIC  PERFORMANCE,  not  of  agreement  to  refer,  68. 

of  award,  when  enforced  in  equity,  524  ;  see  tit. 
Eaurrr. 

when  made  beyond  time,  1 46. 
of  contract  dependent  on  abortive  reference,  687 ; 
see  tit.  Equity. 

SPEEDY  EXECUTION,  awarding,  379. 

STAKEHOLDER,  arbitrator  as,  liabiUty,  158,  439  ;  see  tit.  Arbitrator. 

requires  notice  of  award  being  oiade,  474. 

STAMP  requisite  on  submission  by  agreement,  54. 

by  bond,  56. 
many  parties  with  common  interest,  54. 
not  requisite  on  submission  in  a  cause,  76. 

not  requisite  on  submission  or  award  as  to  Bankrupt's  estates,  91, 241. 

nor  between  Masters  and  Workmen,  98, 240. 
nor  in  case  of  Savings'  Banks,  99,  241. 
nor  concerning  Friendly  Societies,  99,  241. 
not  requisite  on  appointment  of  umpire  by  arbitrators,  223. 
requisite  on  award,  240. 

exceptions  by  statute,  240 

informal  award  must  have,  241. 

several  parties,  one  stamp,  241. 

incloBure  award  not  require  ad  valorem  stamp,  242. 

award  under  seal  no  deed,  242. 

appraisement  no  award,  243. 

party  agreeing  to  be  bound  by  decision  of  another,  243. 

verdict  of  ooiners'  jury,  243. 

no  animus  arbitrandi,  243. 

opinion  of  counsel  whether  award,  243. 

"  matter  annexed"  to  award,  243. 

on  award  may  be  imposed  at  any  time,  243. 

master  may  object  to  unstamped  award,  244, 577. 

may  refuse  to  draw  up  rule  for  attachment  on,  244, 577. 
not  requisite  on  certificate  of  arbitrator,  244,  248. 
on  affidavit  to  set  aside  award,  640. 
want  of,  no  ground  of  setting  aside  award,  631. 

STATEMENT  in  writing  of  matters  in  difference,  arbitrator  requiring,  310. 
of  grounds  of  decision  in  award,  306  ;  see  tit.  Award. 
of  case  in  award,  310  ;  see  tit.  Arbitrator,  Award. 
by  arbitrator  as  to  grounds  of  award  after  award  made,  300 ;  see 
tit.  Arbitrator; 

STATUTE,  award  under,  may  operate  as  a  conveyance,  462 ;  see  tit.  Inclosure 
Act. 

STATUTE  OF  FRAUDS,  written  award  on  parol  submission,  parol  contract 

under,  53. 

sometimes  void  as  to  lands,  53,  528. 
award  on  submission  by  bond  as  to  price  of  lands 
valid  under,  56. 

STATUTE  OF  LIMITATIONS,  plea  of,  in  action  on  award,  512. 
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STATUTE  OF  VICTORIA,  enforcing  award  under,  at  law,  589 1  see  tit.  Bzs- 

CUTION. 

in  equity,  542. 
STATUTE  OF  l^TILLIAM  III.,  submission  to  reference  under,  57. 
^eet  qfthe  atatutef  57. 

agreement  of  reference  may  be  made  by  consent  a  rule  of  court,  58. 

Chancery  court  of  record  within  statute,  59. 

practice  making  agreement  a  rule,  544  ;  see  tit.  Submission. 

making  award  under,  order  of  equity,  539,  552. 
award  may  be  enforced  summarily,  58. 

by  attachment,  559. 

no  limit  of  time  for  enforcing,  60. 

by  bUl  in  equity,  though  submission  rule  of  a  court  of  law,  525. 

rule  of  court  not  a  judgment  or  decree, — ^no  execution  on,  60. 

award  may  be  set  aside  on  motion  if  procured  by  corruption  or 
undue  means,  58,  638. 

what  amounts  to  "  corruption  or  undue  means/'  638. 

setting  aside  award  at  law,  614  ;  see  tit.  Setting  asidb. 

limit  of  time  for  setting  aside,  60,  615. 

equity  cannot  set  aside  when  submission  rule  of  court  of  law,  59, 
667  ;  see  tit.  Equity. 

when  lule  of  Chancery,  only  on  motion,  671,  678. 

no  appeal  to  House  of  Lords  against  decision  of  equity,  679. 
what  rrferenetB  withm  the  statute^  60. 
not  parol  submission,  60. 
reference  of  cause  and  all  matters,  61. 
reference  of  cause  by  agreement,  61, 
of  cause  to  be  made  rule  of  another  court,  61. 

of  eitiier  of  two  courts,  61. 

of  same  court  by  agreement,  61. 
matters  in  ecclesiastical  suit,  62. 
not  indictment,  62. 

differences  not  existing  before  submission,  62. 
what  a  nffieient  consent  ckntte,  63. 
clause  written  under  bond,  63. 
clause  within  incorporated,  63. 
conditional  clause,  63. 

not  specifying  of  which  court  rule  to  be,  63. 
of  either  of  two  courts,  64. 
consent  to  make  award  rule  of  court,  64. 

STAT  OF  PROCEEDINGS,  reference  of  a  cause,  when,  86. 

STAYING  PROCEEDINGS  in  action  after  reference,  52. 

STET  PROCESSUS,  award  of,  337,  338. 

bad  when  costs  abide  event,  339. 

STRANGER  to  the  record  may  be  added  as  party  on  reference  of  a  cause,  29,  76. 
may  be  added  afterwards,  29. 

may  become  party  by  acquiescence  in  award,  30,  530. 
by  laches,  30,  530. 

8TBANOBB  TO  THB  SUBMISSION,  EFFECT  OF,  AWARD  AS  TO,  425. 

directing  a  payment  to  be  made  /o,  425. 

direction  to  pay  money  to,  generally  void,  425. 

rest  of  award  sometimes  good,  though  direction  void,  425. 

when  bad  part  separable,  317. 
direction  valid  when  for  party's  benefit,  425. 

to  pay  party's  servant,  426. 

to  pay  stranger  for  party's  use,  426. 

to  discharge  a  joint  debt  to  a  stranger,  426. 
payment  to  executor  of,  426. 
whether  benefit  need  appear  on  face  of  award,  426. 
not  expressly  authorized  to  receive  money,  426. 
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directing  payment  to  arbitnior  for  party's  benefit,  427. 
dknetmg  a  atriaiifer  to  do  an  act,  427. 
diiection  geaerally  void,  427. 
awarding  party  to  execute  bond  with  iiiretiee»  427. 
one  arbitntor  to  be  nnrety,  427. 
wife  not  a  party  to  join  in  conveyanee,  427. 
to  deliTer  np  deed  or  bonae  in  poaaefuon  of  another,  427. 
directing  itranger  to  pay  coats,  428. 

aibitrator  to  apply  fatnds  porsoant  to  awiid,  428. 
direction  valid  when  stranger  bound  to  obey,  428. 

awarding  party  to  procure  discharge  of  a  bond,  428. 
when  stranger  merely  minlstmal,  428. 

awarding  presentment  by  tenants  of  manor  good,  428. 
but  not  so,  to  procure  Lord  of  BJanor  to  giant,  429. 
reserving  to  stringer,  to  settle  deeds,  276. 
directing  act  to  be  done  by  the  court,  429. 
award  to  levy  a  fine,  429. 

of  a  discontinuance,  nonsuit,  retraxit,  429. 
direeHtmi  afattmg  the  property  qfa  stranger^  420. 
award  as  to  property  of,  generally  void,  429. 
directing  payment  at  house  of,  429. 

out  oSf  fonds  of,  Toid,  430. 
directing  act  to  be  done  on  land  of,  430. 

dir^on  bad,  unless  made  conditional  on  consent  had,  430. 
directing  tenant  to  commit  waste,  void,  431. 
to  remove  property  partly  belongfaig  to  a  stranger,  431. 
directing  award  to  be  obeyed  as  fiv  as  party  may  lawtiiDy,  475. 
award  should  show  direction  as  to  stranger,  jnstifled,  431. 
ddiveiy  of  deed  awarded  to,  for  party's  use,  481. 
not  obeying  award,  party  bound  for,  liable,  27,  28,  429. 
cannot  avail  himself  of  the  award  by  bill  in  equity,  530. 
cannot  plead  award  as  a  defence  to  a  suit,  535. 
attachment  not  lie  for,  for  sum  awsrded  to,  560. 
effect  of  award  in  evidence  as  to,  517 ;  see  tit.  Etidbncb. 
STREAM,  regulating  use  of  a,  by  award,  417. 

SUBJECT  MATTERS  OF  REFERENCE. 
Civil  interests  of  the  parties,  3. 

eMl  rights  qf  a  private  ekaraeter,  3. 

all  matters  concerning  personal  chattels  or  personal  wrongs,  3. 

debts  certain,  deb£i  of  record,  4. 
matters  concerning  real  property,  5. 
questions  of  law,  5. 
actions  and  suits,  6. 
claim  barred  by  rule  of  practice,  6. 
not  matters  illegal,  6. 

illegal  items  in  account,  7. 
future  use  of  property,  7. 
puhUe  and  private  rights  bg  statute^  7. 

inclosing  commons,  commuting  tithes,  8;   see  tit.  Incloburs 

Act. 
compensation  for  lands  taken  for  undertakings  of  a  public  nature, 
8 ;  see  tit.  Lands  Clauses  Consolidation  Act. 
for  lands  taken,  used,  or  injuriously  affected  in  constructing 
Railways,  8  ;  see  tit.  Railways  Clauses  CoNaoLiDA- 
tion  Act. 
for  Markets  and  Fairs,  Harbors,  Docks,  and  Piers,  9. 
for  Waterworks,  Improvements  in  Towns,  Cemeteries,  9. 
for  injuries  by  drainage,  by  railways  to  mines,  9. 
expenses  of  prisoners,  9  ;  see  tit.  Counties  and  BoaouoHs. 
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disputes  between  masters  ind  workmen,  9 ;  see  tit.  Mastbbs  - 

AND  Workmen. 
disputes   relatiDg   to    Savings'    Banks,  10;   see  tit.  Sayings' 
Bank. 

Friendly  Societies,  10 ;  see  tit.  Fkibndlt  Society. 
Bankrupts  and  Insolvents  estates,  10 ;  see  tit.  Bankrupt 

and  Insolyknt. 
Joint  Stock  Companies'  aflUrs,   11 ;  see  tit  Companies 

Clauses  Consolidation  Act. 
sums  borrowed  by  parsons  for  houses  and  glebe,  11. 
small  debts,  11. 
chU proceedings  at  Quarter  Seuiom,  11 ;  see  tit.  Quarter  Sessions. 
9tut9  m  Seelenattical  Courts  13 ;  see  tit.  Ecclesiastical  Court. 
Matters  of  a  criminal  nature,  14. 

felonies,  not  referable,  14. 

what  misdemeanors,  15  ;  see  tit.  Misdemeanor. 

after  indictment,  15 ;  see  tit.  Indictment. 
presentment  before  commissioners  of  sewers,  referable,  18. 
What  referred  by  particular  phrases,  117 ;  see  tit.  Submission. 

SUBMISSION, 

How  to  be  made, 

no  particular  form  of  words  neeessary,  49. 

must  show  intention  of  parties  to  be  bound  by  award,  49. 

arbitrator  cannot  be  appointed  by  will,  50. 

when  advisable  to  take  warrant  of  attorney  to  enforoe  award,  50. 

when  dispute  as  to  possession  of  lands,  51. 
conveying  lands  to  arbitrator  on  trust  to  abide  award,  51. 
Different  kinds  of. 

at  common  law,  which  ca$moi  be  made  rtUee  qfeomrt, 
by  parol,  53 ;  see  tit.  Parol. 
by  writing  not  under  seal,  54 ;  see  tit.  Aorbbmbnt. 
by  bond,  54  ;  see  tit.  Bond. 
by  deed,  56 ;  see  tit.  Deed. 
disadvantages  of  these  kinds  of^  56. 
submission  revocable,  57. 
no  setting  aside  award  at  law,  57. 
no  summary  means  of  enfoveement,  57. 
only  by  action  and  suit,  57. 
mider  the  statute  qf  WUHam  ///.,  57 ;  see  tit.  Statute  of  William 

III. 
arbitration  eianee  in  agreemmtSf  to  rrfer  ail  ditputeOf  64 ;  see  tit. 

Agreement. 
m  a  cauee  at  common  £010,  76 ;  see  tit.  Cause. 
on  the  usual  terms,  what  is,  80. 
enforcing  by  attachment,  89. 
award  on,  how  enforced,  89. 
judicial  and  statutable  submissions^  not  made  in  a  cause  at  kno,  90. 
by  order  in  Equity,  90 ;  see  tit.  Equity. 
in  bankruptcy,  91 ;  see  tit.  Bankrupt. 
by  record,  92. 

by  recognizance,  not  alterable  by  rule  of  court,  92. 
by  judicial  rtference  in  Scotland,  92. 
by  order  of  a  County  Court,  92. 
not  by  order  of  Quarter  Sessions,  93. 

under  the  Lands  Clauses  Act,  93 ;  see  tit.  Lands  Clauses  Con- 
solidation Act. 
under  the  Railways  Clauses  Aet,  95  }  see  tit.  Railways  Clauses 
Consolidation  Act. 
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under  the  Comptniet  Clauses  Act,  95 ;  see  tit.  Compakibs  Clausbs 
Consolidation  Act. 
bp  9taimt€y  wMek  eonmot  be  made  mlet  qfe<mrt,  97. 

conoerning  prison  expenses,  97;    see  tit  Countom  and  Bo- 
roughs. 
between  misters  and  workmeUp  97 ;  see  tit.  Mastbbs  and  Wokk- 

MSN. 

by  EodesiAsticsl,  &c.  Corporations,  98  ;  see  tit.  Ecclesiastical 

AND  COLLKGIATB  CoRPOBATIONS. 

in  case  of  Friendly  Societies,  99 ;  see  tit.  Fuibndlt  Socibtt. 
between  Postmaster  General  and  Railway  Companies,  99  ;  see  tit. 

Postmaster  General  and  Railways. 
by  priTste  Act  of  Parliament,  100. 
Over  what  matters  the  submission  gives  the  arbitrator  jurisdiction,  117- 
efteei  t^ particular  temu  to  rrfer  particular  mattere^  117. 
all  matters  in  difference,  118. 

demand  in  auter  droit,  118. 

demand  admitted,  118. 

within  former  submission,  118. 

not  daim  abandoned,  118. 
all  suits,  controversies,  and  demands,  118. 
all  debts,  trespasses,  and  iiguries,  118. 
all  demands  due  and  owing,  118. 
all  actions  and  complaints,  119. 
cause  and  all  questions,  in  Scotland,  119. 
cause,  or  all  matters  in  the  cause,  120. 

whether  issue  at  law  referred,  120. 

whether  demurrer,  120. 

not  right  to  judgment  non  obstante  Teredicto,  120,  363. 
when  cause  and  idl  matters  referred,  121. 
wool  in  process  <rf  woolling,  &c.  121. 
money  laid  out  on  request,  121. 
effect  of  recital  in,  122. 

as  to  settled  account,  122. 

as  to  suit  in  Chancery,  122. 
eubfeet  matter  whether  joint  or  eeveral,  123. 
all  suits  <'  between  them  two,"  123. 
between  A.  &  B.  on  one  part,  and  C.  on  the  other,  123. 
adverse  rights  of  defendants  in  equity,  124. 
all  matters  "  between  the  psrties  or  any  of  them,"  125. 
tp  to  what  date  matters  m  deference  may  ariee,  126. 
no  claim  in  cause  arising  after  writ,  126. 
by  special  provisions  clium  sfter  writ,  126  . 

matters  relating  to  annuity  in  the  cause,  126. 

indictment,  clause  for  compensation,  126. 
all  matters  in  difference  means  up  to  time  of  reference,  127. 
re-executing  at  a  later  day,  127. 
parties  may  submit  future  claims,  128. 
money  not  due  till  alter  reference,  128. 
periodical  awsrd  of  damages,  128. 
money  not  due  at  date  of  award,  128. 
Effect  of  the  submission. 

no  bar  to  action  for  matters  referred,  51. 

arbitration  pending  no  plea,  52. 

proceedings  stayed  in  action  brought  after,  52. 

in  a  cause ;  see  tit.  Cause. 

in  a  suit ;  see  tit  Equitt. 

alteration  and  amendment  of,  83,  85 ;  see  tit  Alteration. 
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setting  aside,  82 ;  see  tit.  Setting  asids. 
preventing  award,  a  breach  of,  100. 

a  forfeiture  of  arbitration  bond,  100. 
ground  of  action,  100. 
punishable  by  attachment,  101. 
revocation,  a  breach  of,  101, 149 ;  see  tit.  Rsvocation. 
Effect  of  particular  clauses  in  the  sabmission. 
of  recitals  in,  121,  122. 

of  clause,  how  award  to  be  made,  236  ;  see  tit.  Award. 
preventing  death  revoking,  165  ;  see  tit.  Kb  vocation. 
limiting  time  for  award,  132 ;  see  tit.  Arbitrator. 
giving  power  of  enlargement,  136 ;  see  tit.  Enlaroembnt. 
giving  power  over  costs,  371 ;  see  tit.  Costs. 
costs  to  abide  event,  379 ;  see  tit.  Costs,  Cause. 
power  to  certify  for  costs,  388 ;  see  tit.  Costs. 
giving  costs  for  affected  delay,  &c.,  101. 

wilfully  preventing  award  ground  of  motion,  102.  ' 
revocation,  unless  justified,  ground,  102. 
party  may  justify,  102. 
court  cannot  give  costs  without  clause,  102. 
consent  clause,  to  make  submission  rule  of  court,  57 ;  see  tit. 

Statute  of  William  III. 
power  to  order  what  to  be  done^  413 ;  see  tit.  Arbitrator. 
power  to  examine  partiesi  182;  see  tit.  Arbitrator. 
to  administer  oath,  176  ;  see  tit.  Arbitrator. 
to  call  in  a  valuer,  202. 

to  proceed  ex  parte,  191 ;  see  tit.  Arbitrator. 
to  state  a  case  in  award,  310 ;  see  tit.  Arbitrator. 
to  amend  the  record,  196 ;  see  tit.  Arbitrator. 
parties  to  abide  by  award,  100,  484, 524 ;  see  tit.  Action;  Equitt. 
not  to  proceed  at  law  or  equity,  70 ;  see  tit.  Aorbbment. 
not  to  bring  writ  of  error,  71. 

to  refer  back,  198 ;  see  tit.  Arbitrator,  658 ;  Sbttinq  aside. 
referring  to  joint  arl^trators,  206 ;  see  tit.  Arbitrator. 
for  appointment  of  umpii'e,  214  ;  see  tit.  Umpire. 
to  award  entry  of  verdict,  350 ;  see  tit.  Cause. 

of  judgment,  362  ;  see  tit.  Cause. 
to  enter  judgment  pursuant  to  award,  361. 
to  sign  judgment  for  amount  awarded,  609. 
liquidated  damages  for  refusing  to  refer,  67 ;  see  tit.  Agreement. 
Making  the  submission  a  rule  of  court,  544. 

making  the  submmion  a  ruie  qfa  court  t^flaWf  544. 

submission  by  agreement  cannot  be  made  rule  after  revocation,  102. 
by  judge's  order,  may  be  made  rule  though  revoked,  102. 
necessary  before  enlargement  of  time  by  the  court,  146. 
before  summary  enforcement  of  award,  544. 
before  entering  verdict  in  cause  referred,  601. 
before  application  to  the  court,  602. 
before  attachment,  567. 
before  motion  to  set  aside  award,  643. 
may  be  made  rule  at  any  time,  545. 

with  any  object,  545. 
both  at  law  and  equity,  545. 
when  made  rule  of  law,  award  enforcible  in  equity,  525. 
when  by  common  law  may  be  set  aside  in  equity,  666. 
when  imder  the  statute  of  Will.  III.,  cannot,  667;  see  tit. 
Equity. 
drawing  up  rule  nunc  pro  tunc,  when  allowed,  545,  619. 

s  s  s 
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practice,  making  submisaion  in  a  canae  a  rule  of  law,  546. 

rule  absolute  in  first  instance,  546. 
aubmission  under  stat.  Will.  III.,  ai&davit  of  execution  of,  546. 
bond  executed  by  opponent  made  nde,  546. 
when  execution  of  lil  parties  must  be  verified,  546. 
compelling  attesting  witnesa  to  make  affidavit,  547. 
practice,  making  agreement  of  reference  a  rule,  547. 

rule  absolute  in  first  instance,  547. 
may  be  made  rule  in  term  or  vacation,  548b 
dating  nde,  548. 
making  enlargements  of  time  part  of  the  rule,  548. 

also  appointment  of  umpire,  549. 
not  necessary  on  motions  to  set  aside  award,  549. 
aU  made  one  rule,  549. 
when  submission  lost,  copy  made  rule,  550. 
dupKcate  made  rule,  arbitrator  withholding  original,  550. 
compelling  party  to  produce,  550. 
belongs  to  both  parties,  550. 

on  reftisal  to  produce  submission  copy  made  rule,  551. 
making  the  mtbmUtion  a  rule  of  Chancery,  551. 
necessary  before  motion  to  enforce  award,  539. 

before  motion  to  set  aside  award,  678. 
notice  of  motion  to  make  submission  order  of  court,  551 
order  made  on  affidavit  of  notice  and  of  execution,  551. 
when  without  notice,  552 

consent  dispenses  with  notice  and  proof  of  execution,  552. 
order  how  drawn  up,  552,  553. 
making  award  a  rule,  552. 
filing  submission  and  award,  552. 
submission  and  award  not  set  out  in  the  orders,  553. 
making  submission  in  bankruptcy  a  rule  of  the  court  of  Bank- 
ruptcy,  553. 
maJkinff  the  eubmienon  a  rule  under  the  Ltmde  Clautee  Jet,  553 ;  see  tit. 
Lands  Clausbs  Consolidation  Act. 

SUIT  in  equity ;  see  tit.  Equity. 
award  on,  367. 
to  cease,  award  of,  477. 
proceeding  in,  reference  failing,  686  ;  see  tit.  Equity. 

SUNDAY,  award  of  payment  on,  400. 

no  arrest  on  under  attachment  for  non-performance,  584. 

SURETIES  in  replevin,  discharge  of,  by  reference,  88. 
discharge  of  by  enhui^ng  time^  142. 
award  ordering  party  to  procure,  bad,  271,  325,  427. 

SURPLUSAGE,  award  of  verdict  when,  355. 

award  of  judgment  when,  362,  661. 
words  in  title  of  affidavit  treated  as,  640. 

SURPRISE,  setting  aside  award  for,  636. 

SURRENDER  copyhold,  award  to,  performance  of,  478. 

SURVEYORS  and  their  successors,  award  of  herbage  to,  422. 

SURVIVOR  of  two  co-parties,  when  death  no  revocation  as  to,  163. 
enforcing  award  against  opponent,  166. 


INDEX.  923 


T, 


TAXATION  OF  COSTS,  delegating  to  the  Master,  273. 

of  the  cause,  603 ;  see  tit.  Execution. 
party  to  pay  should  procure,  376,  476. 
TENDER  of  money  awarded  should  he  made,  476. 
for  execution  of  deed  awarded,  478. 

TERMINATION  of  arbitrator's  authority ;  see  tH.  Abbitrato&. 

TESTATOR,  award  respecting  estate  of,  401 ;  see  tit.  Executor. 

TESTIMONY  by  arbitrator,  444 ;  see  tit.  Arbitrator. 

THIRD  ARBITRATOR ;  see  tit.  Arbitrator. 

TIME,  computation  of,  in  submission,  by  lunar  months,  133. 
for  making  award ;  see  tit.  Arbitrator,  Umpirb. 
to  appoint  umpire,  216 ;  see  tit.  Umpirb. 
to  appoint  third  arbitrator,  210. 
elapsed,  compelling  defendant  to  refer  again,  685. 
for  doing  act  directed,  award  need  not  fix,  277. 
award  to  pay  at  specified,  attachment  on,  569. 

how  to  plead  such  award,  496. 
allegation  award  made  in  time  material  and  traTcrsable,  493. 
for  setting  aside  award,  615  ;  see  tit.  Setting  aside. 
for  setting  aside  judgment,  663. 
for  motion  to  refer  back,  659. 

TITHES,  dispute  as  to  composition  for,  awarding  on,  398. 

submission  by  statute  as  to  commutjition  of,  8,  100. 
award  extinguishing  right  to,  463. 
apportioning  rent  charge,  423. 
awarding  undivided  moieties  of,  416. 

TITLE  of  affidavits ;  see  tit  Affidavit. 

to  property  award  may  decide,  460 ;  cannot  give,  461. 

TOLERATION  ACT,  indictment  under,  not  referable,  17. 

TOSSING  UP  for  choice  of  umpire,  bad,  220. 

TOWN  AGENT  of  attorney  binds  client  by  reference,  33. 

TRADE,  restraint  of,  awarding,  407. 

TRANSFER  property,  award  cannot,  460  ;  see  tit.  Award. 

TRAVERSE  of  the  submission  in  action  on  award,  505  ;  see  tit.  Plea. 

TREASURER  OF  COUNTY,  reference  by,  47  ;   see  tit  Counties  and  Bo. 

BOUGHS. 

TRESPASS,  award  ordering  party  to  commit,  399,  430. 

set  aside,  635. 
liability  of  arbitrator  ordering,  438 
award  in,  when  .good  plea  for  a  stranger,  &e4. 

TROVER,  liability  of  arbitrator  to,  for  chattel  deposited  to  abide  award,  44  K 

TRUSTEE,  reference  by,  personal  liability,  39. 

to  attachment  on  award,  562. 
of  Savings  Bank,  reference  by  ;  see  tit.  Savings  Bank. 
of  Friendly  Society ;  see  tit.  Fbiendlt  Society. 
of  wife,  and  husband,  reference  between,  23. 
of  infant,  death  of  infuit  revokes  reference  as  to,  1 04. 
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UMPIRE,  by  iirhom  to  be  appointed,  214. 
office  of,  214. 
arbitraton  no  implied  power  to  appoint,  214. 

appointing,  to  decide  between  arbitraton,  bad,  214. 
appointment  under  the  Lands  Clauses  Act,  95,  214. 

need  not  be  made  rule  of  court  on  motion  to  set  aside  award, 
556. 
under  the  Railways  and  Companies  Clauses  Acts,  215. 

or  references  between  the  Post  Office  and  Railway  Companies, 
216. 
when  the  arbitrators  should  appoint,  216. 
at  time  prescribed  by  submission,  216. 
when  appointment  condition  precedent  to  acting,  216. 
when  no  time  prescribed,  217. 
better  course  to  appoint  before  hearing  case,  217. 
when  appointment  to  be  made  under  the  Lands,  Railways,  and  Com- 
panies Clauses  Acts,  218. 
on  reference  between  Post  Office  and  Railway  Companies,  218. 
appointment  under  Lands  Clauses  Acts  to  be  within  first  three 
months,  218. 
how  the  arbitrators  are  to  choose,  220. 

appointment  must  be  by  choice,  not  chance,  220. 

not  by  lot,  220  ;  award  set  aside  for,  629. 
consent  of  parties  renders  valid  appointment  by  lot,  221. 
assent  must  be  with  ful>  knowledge  offsets,  221. 
attorney's  clerks  not  competent  to  consent,  222. 
appointing  fresh  umpire  if  first  refuses,  222. 
no  special  form  of  appointment,  222. 

appointment  in  writing  under  the  Lands,  Railways,  and  Companies 
Clauses  Acts,  223. 
commencement  and  duration  of  authority  of,  223. 

commencement  when  no  time  limited  for  the  arbitrators,  223. 
when  time  limited  for  the  arbitrators'  award,  223. 
on  disagreement  of  arbitrators  subject  to  their  agreeing  again,  223. 
when  named  in  submission  with  same  time  as  arbitrators,  223. 
when  arbitrators  to  appoint,  and  one  period  limited,  224. 
what  a  disagreement  of  the  arbitrators,  225. 
empowered  to  enlarge  time  before  disagreement,  226. 
no  power  when  arbitrators  award  on  part,  226. 
duration  of  authority,  226. 

duration  under  the  Lands  Clauses  Act,  three  months,  226. 
when  authority  commences  under  the  act,  227. 
three  months  for,  to  be  computed  from  duty  devolving  on  him,  228. 
duration  on  references  between  the  Post  Office  and  Railway  Compa- 
nies, 230. 
power  and  duty  of,  230. 

same  as  of  arbitrators,  230. 

must  rehear  case,  230. 

party  waiving  objection  to  not  rehearing,  231. 

not  tendering  evidence,  231. 

under  the  Lands  Clauses  Act,  231. 

joint  award  by  arbitrators  and  umpire,  bad,  233. 

umpirage  in  which  arbitrators  join,  good,  201,  233. 

umpirage,  setting  aside,  629 ;  see  tit.  Sbttino  aside. 

not  set  aside  for  false  recital,  247. 

appointment  of,  made  part  of  rule  with  submission,  549. 
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UNCERTAIN,  award  must  not  be,  277 ;  see  tit.  Award. 
altematiTe  in  award,  271 ;  see  tit.  Award. 
directions  in  award  bad,  419. 
setting  aside  award  when,  633. 

UNDUE  MEANS  of  procuring  award,  what  amounts  to,  209. 

UNINTELLIGIBLE,  award  must  not  be,  291 ;  see  tit.  Award. 

UNREASONABLE  award,  court  will  enforce,  294,  528. 

attachment  on,  refused,  563. 

Unstamped  award,  rule  for  attachment  not  drawn  up  on,  577  ;  see  tit.  Stamp. 

UNTIL  a  certain  day,  enlarging  time,  effect,  133. 

USUAL  TERMS,  reference  on  the,  what  is  a,  80. 


V. 

VACATION,  making  submission  rule  of  court  in,  548. 
signing  judgment  in,  608. 
moving  in,  to  enforce  award  in  equity,  539. 

VALIDITT  of  award  doubfiil,  no  attachment,  564. 

VALUER,  whether  ministerial  officer,  275. 
arbitrator,  calling  in,  202. 

VENUE,  change  of,  in  action  on  award,  490. 

VERDICT  taken,  subject  to  reference,  effect  of,  78. 

enforcing  second  reference  under  pain  of  execution  on,  684. 
court  cannot  order  entry  of,  for  ddendant,  686. 
power  of  arbitrator  to  award,  350 ;  see  tit.  Cause. 
clause  to  say  what  to  be  done  not  give  power,  418. 
unauthorized  award  of,  not  a  direction  to  pay,  563. 

setting  aside  award  for,  632. 

not  when  separable  and  surplusage,  317. 
general  award  of,  a  finding  on  all  pleas,  293, 348. 
entering,  pursuant  to  awanl,  600 ;  see  tit.  Execution. 
awarded,  not  to  be  limited  by  statement  of  arbitrator,  304. 

or  amended  by  his  notes,  602. 
when  to  move  to  enter  on  point  raised  in  award,  624. 
moving  to  set  aside,  642. 
taken  on  reference  falls  when  award  set  aside,  683. 

must  be  set  aside  before  new  trial,  reference  feuling,  684. 
of  miners'  jury  no  award,  243. 

VERIFICATION,  replication  in  action  on  bond,  when  to  conclude  with,  501  ; 
see  tit.  Pleading. 

VICTORIA,  STATUTE  OF,  enforcing  award  under,  at  law,  589 ;   see  tit.  Exb- 

CVTIOK. 

in  equity,  542. 
VOID  AWARD,  when  set  aside,  630. 

VOLUNTARY  STATEMENTS  by  arbitrator,  447  ;  see  tit  Arbitrator. 
VOUCHERS,  to  verify,  when  arbitrator  may  order  party,  398. 


w. 

WAIVER  of  irregularity,  189  ;  see  tit.  Arbitrator. 

showing  as  cause  against  rule  to  set  aside  award,  653. 
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WAIVER  {eomtmmed), 

oif  im{iroper  appointment  of  umpire,  629. 
of  umpire  not  hearing  evidence,  231. 
of  award,  plea  of,  513;  see  tit.  Plea. 
of  right  to  costs  awarded,  381. 

WARRANT  OF  ATTORNEY,  taking  to  enforce  award,  50. 

WASTE,  award  to  commit,  had,  431 ;  set  aside,  635. 

WEIRS,  award  to  remove,  performance  of,  475. 

WIFE,  power  of,  to  hind  herself  hy  referring,  21. 
hushand,  dviliter  mortuus,  21. 
transported — alien  enemy,  21. 
whether  when  lunatic,  39. 
sole  trader  in  London,  21. 
as  to  separate  estate  in  equity,  21. 
not  as  to  real  estate,  not  to  separate  use,  22. 
re£erenoe  hetween,  and  her  husband,  22 ;  see  tit.  Husbakd  and  Wipe. 
trustees  of,  and  her  husband,  reference  between,  23. 
reference  as  to  chattels  of,  23 ;  see  tit.  Husband  and  Wife. 
reference  with,  by  party  knowing  her  coverture,  binding,  22,  290. 

award  not  set  aside,  637. 
award  of  payment  to,  good,  403. 

enforced  by  attachment,  474. 
when  award  to  convey  her  lands  enforced  in  equity,  529. 
feme  sole  party,  by  becoming,  revokes  submission,  159. 

commits  breach  of  submission,  488. 
avrard  against  when  sole,  whether  attachment  lies  on  after  marriage,  22, 
562. 

WILLIAM  III.,  STATUTE  OF;  see  tit.  Statute  of  William  III. 

WINE,  demand  of,  not  same  as  demand  of  wine  warrant,  570. 

WITHDRAWING  JUROR  on  reference,  whether  cause  terminated,  79,  683. 

WITHIN  a  certain  time  includes  last  day,  132. 

WITNESS,  enforcing  attendance  of,  on  the  reference,  172. 

when  attendance  compulsory,  172. 

when  voluntary,  172. 
compulsory  provision  by  3  &  4  W.  IV.  c.  42,  s.  40,  172. 
practice  obtaining  order  for  attendance  of,  173. 
and  for  production  of  documents,  173. 
rule  absolute  in  first  instance,  174. 
serving  the  rule  or  order,  174. 
disobedience  a  contempt  of  court,  174. 
statute  not  extend  to  equity,  174. 
nor  when  order  of  Nisi  Prius  not  drawn  up,  174. 
nor  when  no  consent  clause  in  agreement,  175. 
statute  not  apply  to  the  parties,  175. 
parties  bound  by  submission  to  produce  documents,  175. 
attending  the  arbitrator,  privileged  firom  arrest,  175. 
*  parties,  attorneys,  and  witnesses  privileged,  175. 
eundo,  morando,  et  redeundo,  175. 
how  far  privileged  during  a4)Oumment8,  175. 
eramination  of  on  oath,  176 ;  see  tit.  Aebitratob. 
of  parties  as,  182. 
not  sworn,  award  set  aside,  627. 
in  private,  award  set  aside,  628. 
attesting  submission  compelled  to  make  affidavit,  547. 
attesting  award  should  verify  it,  574. 
indictable  for  peijury,  177. 
perjury  of,  setting  aside  award  for,  637. 
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WITNESS  {ctrntmned). 

not  for  mere  incorrect  statement  of,  637. 
arbitrator  refunng  to  hear,  award  set  aside,  179. 

rejecting  wrongly  as  incompetent,  award  not  set  aside,  193. 
umpire  refusing  to  rehear,  award  set  aside,  230. 

WOMAN,  MARRIED ;  see  tit.  Wifs. 

WOOL,  IN  PROCESS  OF  WOOLLING,  damage  to,  referred,  121. 

WORKMEN  AND  MASTERS  $  see  tit.  Masters  and  WoRUiSN. 

WIQT  CJF  ASSISTANCE  issues  to  enforce  award  in  equity,  541. 

WRIT  OF  ERROR,  daose  prohibiting,  bars  arrest  of  judgment,  71. 

WRIT  OF  INQUIRY,  when  not  necessary  in  action  on  award,  491. 

WRIT  OF  TRIAL,  reference  by  sherifT  on ;  see  tit.  Shbrivf. 

WRONG,  his  own,  party  cannot  plead  in  equity,  689. 


THE   END. 
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